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RULES OF THE SUPREME COURT OF GEORGIA

I. General
 1. Office hours.
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 3. Terms of court.
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 6. Frivolous appeal.
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Rules for the Use of Interpreters
Appendix A Uniform Rule for Interpreter Programs
Appendix B Powers and Duties of the Georgia Commission on Interpreters; Requirement for Certification, Conditional Approval, Registration and Training of Interpreters
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The Unified Appeal
Cross references. - Effect of rules of court, § 15-1-5.  

  Editor's notes. - The Rules of the Supreme Court contain updates through those contained in the court's order effective June 12, 2020.  
As used in the notes to these rules, "GRSC" refers to Rules of the Supreme Court of Georgia and "GACR" refers to Rules of the Court of Appeals of Georgia.  
Law reviews. -  For article, "Let's Revise Appellate Procedure in Georgia," see 27 Ga. St. B.J. 135 (1991).  


JUDICIAL DECISIONS

Jurisdiction of legislature and judiciary over rules of practice and procedure. - See Gordy v. Dunwody, 210 Ga. 810, 83 S.E.2d 7 (1954).  

——————————

I. General


——————————

Rule 1. Office hours.

Rules text
Filings and communications relating to cases shall be directed to the Clerk's office during office hours. The Clerk's office shall be open Monday through Friday from 8:30 a.m. to 4:30 p.m. E.S.T./E.D.T. The office shall be closed on all Georgia State holidays and when otherwise ordered; such orders will be posted on the Court's website. The address is Clerk, Supreme Court of Georgia, Room 572, 244 Washington Street, Atlanta, Georgia 30334. The telephone number is (404) 656-3470. The fax number is (404) 656-2253. See Rule 2. The Court's website is www.gasupreme.us. 
  

  Editor's notes. - This rule was amended effective October 4, 2018.  


RESEARCH REFERENCES

C.J.S. - 4 C.J.S., Appeal and Error, § 371 et seq.  

——————————

Rule 2. Filing by facsimile.

Rules text
No filing, except requests for an extension of time, oral argument, extra time, or extra pages, will be accepted by facsimile without the prior permission of the Court. When such permission is granted, a filing received by facsimile will be filed as of the date of receipt of the facsimile, but only after the original has been received by mail. An original need not be provided for the 4 requests listed above. Service upon the opposing party must be shown on the facsimile. See Rule 14. 
  
The Clerk's office will not transmit documents by facsimile, except when ordered by the Court. 
  

——————————

Rule 3. Terms of court.

Rules text
The Supreme Court has three terms each year as follows: 
  
(1)  December term beginning the first Monday in December; 
  
(2)  April term beginning the first Monday in April; and 
  
(3)  August term beginning the first Monday in August. 
  

  Editor's notes. - This rule was amended effective January 1, 2017.  

——————————

Rule 4. Requirements for attorneys practicing before the Supreme Court.

Rules text
An attorney must be in good standing and admitted in the Supreme Court in order to make an appearance. An attorney who is not admitted to practice in Georgia and who is admitted and authorized to practice law in the highest court of another state, the District of Columbia, or a territory of the United States may appear pro hac vice in a particular case with permission of the Court as provided in subsection (h) below. 
  
a.  Application and Oath. Any active member of the State Bar of Georgia may be admitted to practice in this Court upon written application, and the certificate of at least two members of the Bar of this Court, attesting that the applicant is of good private and professional character. 
  
The oath, which is required to be taken in open Court or before a Justice (see Rule 55 (2) regarding proper attire), and which shall be subscribed in a book to be kept by the Clerk and known as the "Roll Book," is as follows: 
  
"I do solemnly swear (or affirm) that I will conduct myself as an attorney or counselor of this Court, truly and honestly, justly and uprightly, and according to law; and that I will support the Constitution of the State of Georgia and the Constitution of the United States. So help me God."   
  
b.  Fee. The non-refundable fee for admission is $30, payable to the Clerk, Supreme Court of Georgia, who will issue a license under the seal of the Court. 
  
c.  Admission In Absentia. The Court allows active members of the State Bar of Georgia who reside out of the state to be admitted in absentia. Two items are required: the Application for Admission and the Oath to be administered by an appellate judge or a judge of a court of record, with the admittee's signed affirmation and the judge's attestation. Mail the original forms to the Clerk. Upon receipt and verification of the original documents, the Clerk will mail the admittee a license evidencing admission to the Bar of this Court. The admittee must make an appointment with the Clerk's office to sign the attorney Roll Book upon return to Georgia. 
  
d.  Certificate of Good Standing. A certificate of good standing will be issued to members of the Supreme Court Bar upon written request if accompanied by payment of $10. Instructions for ordering a certificate of good standing are located on the Court's website at www.gasupreme.us/purchase. 
  
e.  Withdrawal or Substitution of Counsel. Any withdrawal, discharge, or substitution of attorneys of record in the Court shall be communicated to the Court in writing via the e-file system and shall include the name and number of the case in this Court and the name and address of counsel's client. Telephonic or other immediate notification to the Court, in addition to written notification, is required where the withdrawal, discharge, or substitution occurs prior to oral argument in cases where oral argument has been requested. Counsel shall provide a copy of the notification to the client, substituted counsel, and opposing counsel, including the Attorney General where required by law. 
  
f.  Change of Contact Information. If during the pendency of any proceeding, counsel of record for any party change their business address, e-mail address, or telephone number, they shall update the information on the e-file system in "Update My Profile" and notify the Clerk by e-filed letter of this change and show service on opposing counsel. Upon receipt of the notification, the Clerk will confirm that the Court's docket has been updated. Failure of counsel to receive notice of Court action shall not be grounds to reinstate or reconsider any matter adverse to counsel or their party if counsel failed to properly update the e-file system and to notify the Court of any change of business address, e-mail address, or telephone number. 
  
g.  Pro Se Parties. The words "counsel" and "attorney" as used in these rules include pro se parties. 
  
h.  Pro Hac Vice Appearance. An attorney desiring to appear pro hac vice in a single case shall file an Application for Admission Pro Hac Vice before making an appearance in the case. 
  
(1)  The application, which shall be served on all parties, shall contain the following information: 
  
(a)  a current certificate of good standing from the highest court of the out-of-state lawyer's jurisdiction; 
  
(b)  the applicant's business address, e-mail address, and telephone number; and 
  
(c)  the name of the party or parties sought to be represented. 
  
(2)  The application may be made by the attorney requesting pro hac vice appearance or a member of the Bar of this Court on behalf of the attorney requesting pro hac vice appearance. 
  
(3)  Each time an Application for Admission Pro Hac Vice is submitted under this rule, the applicant shall send a check for $200 payable to "IOLTA/Georgia Bar Foundation." The check must be mailed directly to "The Georgia Bar Foundation, 104 Marietta Street, Suite 610, Atlanta, GA 30303." The applicant must include a certification with their application stating, "I have submitted a check for $200 to the Georgia Bar Foundation." 
  
(4)  Persons seeking to represent an indigent party may qualify for a waiver of the fee, if at the time of filing the application, counsel files a statement that counsel is representing the client pro bono because of indigency. 
  
(5)  The Court will provide electronic filing access to attorneys granted pro hac vice admission. 
  
i.  Reserved. 
  
j.  Absences. Unlike the Uniform Rules for other courts, this Court does not grant leaves of absence. Counsel should make arrangements to monitor the case while absent. If appropriate to the pending matter, counsel may request an extension of time. 
  
k.  Appearances by Former Attorneys or Justices of the Court. An attorney who was an employee of this Court or a former Justice of this Court may not enter an appearance in any case during the six months after his or her service at the Court or in any case that was pending before the Court during his or her service. 
  

  Editor's notes. -   
Supreme Court Rule 4(a) provides, subject to certain exceptions, that any active member of the State Bar may be admitted to practice in this Court upon written application and by taking the oath in open Court or before a Justice. Subsection 4(c) allows any active member who resides out of state to be admitted in absentia by a judge or justice at a time and place other than in open Court. Considering the recent guidance from the Centers for Disease Control and Prevention about preventing exposure to the COVID-19 virus, the Court temporarily suspends in-court admissions during oral argument sessions and also suspends Rule 4(a) to the extent that the Rule limits lawyers who must be admitted to handle a pending or soon to be pending matter in this Court. Effective immediately, and continuing until further notice, lawyers who have a pending matter in this Court or anticipate that a matter will be pending either through the filing of a notice of direct appeal, application, petition, motion, or a certified question case, may be admitted in absentia, so long as the applicant is otherwise qualified. This temporary, partial suspension of Rule 4(a) for attorneys who reside in the State shall apply until the oral argument admission ceremonies are reinstated.  
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   

This rule was amended effective July 1, 2014, effective February 1, 2018, and effective September 9, 2019.  


RESEARCH REFERENCES

ALR. - Effect of removal of member of bar from state, 160 A.L.R. 1372.  
Attorney's right to appear pro hac vice in state court, 20 A.L.R.4th 855.  
Criminal record as affecting applicant's moral character for purposes of admission to the bar, 3 A.L.R.6th 49.  

——————————

Rule 5. Costs.

Rules text
Costs are $80 in all criminal cases and in habeas corpus cases for persons whose liberty is being restrained by virtue of a sentence imposed against them by a state court. Costs are $300 in all other civil cases. 
  
Costs shall be paid at the time of filing of the case in this Court except in direct appeals, where costs accrue on docketing but shall be paid at the time of filing of the appellant's brief. 
  
Costs need not be paid again where a petition for certiorari or an application for discretionary or interlocutory appeal, for interim review, or for a certificate of probable cause has been granted. Costs are not required for certified questions, disciplinary cases, or State Bar or Office of Bar Admissions matters. 
  
Costs shall not be required where at the time the same are due: 
  
(1)  the applicant or appellant is pro se (not represented by counsel) and incarcerated at the time of filing; 
  
(2)  counsel for the applicant or appellant was appointed to represent the applicant or appellant in the trial court because of indigency and, at the time costs would be due, counsel files a statement that counsel was so appointed by the trial court; or 
  
(3)  the applicant, appellant, or counsel for the applicant or appellant files an affidavit of indigency that includes an original signature and a proper jurat. 
  
The Clerk is prohibited from receiving or filing an application, petition for certiorari, or the appellant's brief in a direct appeal unless the costs have been paid or the provisions of (1)-(3) above have been satisfied. 
  

  Editor's notes. - This rule was amended January 30, 2012, and became effective March 1, 2012.  
This rule was amended May 1, 2014, and became effective July 1, 2014 and shall apply to filings on or after July 1, 2014.  

Cross references. - Costs in civil cases generally, T. 9, C. 15.  
Costs in criminal cases generally, T. 17, C. 11.  

——————————

Rule 6. Frivolous appeal.

Rules text
The Court may, with or without a motion, impose a penalty not to exceed $2,500 against any party and/or party's counsel in any civil case in which there is a direct appeal, application for discretionary appeal, application for interlocutory appeal, petition for certiorari, or motion which the Court determines to be frivolous. The party or party's counsel may respond to such a motion or, if no motion was filed, file a motion for reconsideration within 10 days of receipt of the order. The imposition of such penalty shall constitute a money judgment in favor of appellee against appellant or appellant's counsel or in favor of appellant against appellee or appellee's counsel, as the Court directs. Upon filing of the remittitur in the trial court, the penalty may be collected as are other money judgments. 
  
Law reviews. -  For annual survey of appellate practice and procedure, see 36 Mercer L. Rev. 79 (1984). For article, "Battling the Many-Headed Hydra: Abusive Litigation Law in Georgia," see 25 Ga. St. B.J. 65 (1988).  


JUDICIAL DECISIONS

Motion for frivolous appeal penalties denied. - See Sackett v. Wilson, 258 Ga. 612, 373 S.E.2d 10 (1988).  
Trust's appeal of the denial of the trust's motion for a default judgment was dismissed and a frivolous appeal penalty was imposed against the trust and the trust's attorney as the denial of a motion for a default judgment was an interlocutory ruling, which could not be appealed directly. Moreton Rolleston, Jr., Living Trust v. Estate of Sims, 280 Ga. 32, 622 S.E.2d 849 (2005), cert. denied, 547 U.S. 1130, 126 S. Ct. 2035, 164 L. Ed. 2d 783 (2006).  
Dismissal of a trust's suit against an estate and the estate's executor was affirmed and a frivolous appeal penalty was imposed against the trust and the trust's attorney as the trial correctly determined that all issues raised in the suit were conclusively resolved against the trust and in favor of the estate by the rulings in previous actions; the suit was barred by the doctrine of res judicata. Moreton Rolleston, Jr., Living Trust v. Estate of Sims, 280 Ga. 32, 622 S.E.2d 849 (2005), cert. denied, 547 U.S. 1130, 126 S. Ct. 2035, 164 L. Ed. 2d 783 (2006).  

Penalty imposed sua sponte. - Court sua sponte imposed the maximum penalty for a frivolous appeal after an attorney's living trust failed to comply with a bill of peace and perpetual injunction. Moreton Rolleston, Jr., Living Trust v. Kennedy, 277 Ga. 541, 591 S.E.2d 834, cert. denied, 541 U.S. 1042, 124 S. Ct. 2168, 158 L. Ed. 2d 732 (2004).  

Cited in Rhymes v. E. Atlanta Church of God, Inc., 284 Ga. 145, 663 S.E.2d 670 (2008); Lee v. Swain, 291 Ga. 799, 733 S.E.2d 726 (2012); Jones v. Peach Trader Inc.,    Ga.    ,    S.E.2d    (Oct. 31, 2017); Jones v. Peach Trader Inc., 302 Ga. 504, 807 S.E.2d 840 (2017).  

——————————

Rule 7. Sanctions.

Rules text
Breach of any of these rules may subject the offender to contempt and revocation of the license to practice in the Supreme Court. 
  


JUDICIAL DECISIONS

Cited in Sherman v. Atlanta Indep. Sch. Sys., 293 Ga. 268, 744 S.E.2d 26 (2013).  


RESEARCH REFERENCES

ALR. - Court's power to punish for contempt a child within the age group subject to jurisdiction of juvenile court, 77 A.L.R.2d 1004.  
Interference with enforcement of judgment in criminal or juvenile delinquent case as contempt, 8 A.L.R.3d 657.  

——————————

II. Filings


——————————

Rule 8. Notice of docketing.

Rules text
The Clerk shall notify all attorneys and all pro se parties of the docketing date of all appeals, petitions for certiorari, and applications for appeal. 
  

——————————

Rule 9. Supersedeas.

Rules text
The Court may issue supersedeas or other orders whenever deemed necessary. Service of motions for supersedeas shall be made on the opposing party or attorney before filing and so certified. A copy of the order being appealed and a copy of the Notice of Appeal must be included with the motion. 
  

Cross references. - Cessation of supersedeas upon affirmance of the judgment below, § 5-6-12.  
Supersedeas in cases involving contempt, § 5-6-13.  
Execution of extraordinary orders of the Supreme Court, § 5-6-14.  
Manner of service of motions, § 5-6-32.  
Notice of appeal operating as supersedeas, § 5-6-45 et seq.  
Extraordinary writs (orders) generally, T. 9, C. 6.  

——————————

Rule 10. Briefs: time of filing [See Editor's note.]

Rules text
Appellant's and cross appellant's briefs shall be filed within 20 days after the case is docketed (see also Rules 50 and 51, regarding requests for oral argument). Appellee's and cross appellee's briefs shall be filed within 40 days after the case is docketed or 20 days after the filing of appellant's or cross appellant's briefs, whichever is later. Appeal and cross appeal may be argued in one brief, but this shall not extend the time for filing. 
  
Failure to comply with an order of the Court directing the filing of a brief may cause the appeal to be dismissed and may subject the offender to sanctions. See Rule 7. 
  

  Editor's notes. - This rule shall be effective as to cases that docket before December 2, 2019.  

Cross references. - Filing enumeration of errors with the clerk of court, § 5-6-40.  
Effect of deficiencies in enumeration of errors, § 5-6-48.  
Enumerated errors deemed abandoned, GRSC, Rule 22.  
Time limitation for filing supplemental briefs, GRSC, Rule 24.  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Rules of the Supreme Court prior to the 1979 and 1995 revisions of the rules have been included in the annotations for this rule.  

Filing after time limit. - Supplemental brief containing additional enumerations of error filed more than 20 days after the case is docketed will not be considered. Trenor v. State, 252 Ga. 264, 313 S.E.2d 482 (1984).  

This rule applies to cross appeals as well as to main appeals. Davis v. Blum's, Inc., 223 Ga. 790, 158 S.E.2d 410 (1967), (decided under Rule 14 of the 1965 Rules).  

Purpose of time limitations for filing of enumeration of errors. - See Taylor v. Columbia County Planning Comm'n, 232 Ga. 155, 205 S.E.2d 287 (1974), (decided under Rule 14 of the 1971 Rules).  

Computation of time period for filing enumeration of errors. - When a transcript of a record in a case appealed to the Supreme Court is transmitted to the clerk of the court upon a certificate of the clerk of the trial court that the same is "a true and complete copy of those portions of the record required by the notice of appeal to be transmitted to the Supreme Court of Georgia," the clerk of the Supreme Court must docket the same promptly upon its receipt by him and the time within which the enumeration of errors of the appellant must be filed under this rule must be counted from the date of such docketing, notwithstanding that thereafter an additional transcript containing documentary evidence is received and filed by the clerk. McKenzie v. Blanks, 226 Ga. 170, 173 S.E.2d 221 (1970), (decided under Rule 14 of the 1965 Rules).  
Subsection (e) of Ga. L. 1967, p. 226, §§ 5, 6 (see now O.C.G.A. § 9-11-6) does not apply to filing of the notice of appeal or the enumeration of errors, the filing time not being predicated on the service of a notice. A notice of appeal is required to be filed within 30 days after entry of the appealable decision or judgment complained of under subsection (a) of Ga. L. 1968, p. 1072, § 7 (see now O.C.G.A. § 5-6-38) and this rule provides that the enumeration of error shall be filed within 20 days after the case is docketed. Akin v. Sanders, 228 Ga. 251, 184 S.E.2d 660 (1971), (decided under Rule 14 of the 1965 Rules).  

Effect of failure to file brief within time period prescribed by rule. - See Titshaw v. Carnes, 224 Ga. 57, 159 S.E.2d 420 (1968), (decided under Rule 14 of the 1965 Rules).  

Effect of failure to file enumeration of errors within time period prescribed by rule. - See Taylor v. Columbia County Planning Comm'n, 232 Ga. 155, 205 S.E.2d 287 (1974); Southeastern Plumbing Supply Co. v. Lee, 232 Ga. 626, 208 S.E.2d 449 (1974), (decided under Rule 14 of the 1971 Rules).  

Dismissal for failure to file enumeration of error. - Exercise of judicial authority under this rule to dismiss appeal for failure to comply with order to file enumeration of error is not prohibited by the Constitution of this state or by Ga. L. 1965, p. 18, § 23 (see now O.C.G.A. § 5-6-30) which expresses an intent to avoid dismissals, and is not limited by the three grounds for dismissal contained in Ga. L. 1972, p. 624, § 1 (see now § 5-6-48). Taylor v. Columbia County Planning Comm'n, 232 Ga. 155, 205 S.E.2d 287 (1974), (decided under Rule 14 of the 1971 Rules).  

Cited in Potter v. State, 283 Ga. 576, 662 S.E.2d 128 (2008); Willis v. Willis, 288 Ga. 577, 707 S.E.2d 344 (2010).  

Rule 10. Briefs of the parties: time of filing [See Editor's note.]

(1)  Principal brief. The appellant shall file a principal brief within 20 days after the appeal is docketed. 
  
(2)  Response brief. The appellee shall file a response brief within 40 days after the appeal is docketed or 20 days after the filing of the principal brief of the appellant, whichever is later. 
  
(3)  Reply brief. The appellant may file a reply brief within 50 days after the appeal is docketed or within 10 days after the filing of the response brief of the appellee, whichever is later. 
  
(4)  Cross-appeals. The cross-appellant shall file a principal brief within 20 days after the cross-appeal is docketed. The cross-appellee shall file a response brief within 40 days after the cross-appeal is docketed or 20 days after the filing of the principal brief of the cross-appellant, whichever is later. The cross-appellant may file a reply brief within 50 days after the cross-appeal is docketed or within 10 days after the filing of the response brief of the cross-appellee, whichever is later. Appeals and cross-appeals may be argued in one brief, but this shall not extend the time for filing or the page limits except by leave of the Court. 
  
(5)  Failure to file briefs. A failure to comply with an order of the Court directing a party to file a brief may cause the filing to be rejected, and the appeal to be dismissed, and may subject a party and its counsel to sanctions under Rule 7. 
  

  Editor's notes. - This rule was amended effective September 9, 2019.  
This rule shall be effective as to cases that docket on or after December 2, 2019.  

Cross references. - Filing enumeration of errors with the clerk of court, § 5-6-40.  
Effect of deficiencies in enumeration of errors, § 5-6-48.  
Enumerated errors deemed abandoned, GRSC, Rule 22.  
Time limitation for filing supplemental briefs, GRSC, Rule 24.  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Rules of the Supreme Court prior to the 1979 and 1995 revisions of the rules have been included in the annotations for this rule.  

Filing after time limit. - Supplemental brief containing additional enumerations of error filed more than 20 days after the case is docketed will not be considered. Trenor v. State, 252 Ga. 264, 313 S.E.2d 482 (1984).  

This rule applies to cross appeals as well as to main appeals. Davis v. Blum's, Inc., 223 Ga. 790, 158 S.E.2d 410 (1967), (decided under Rule 14 of the 1965 Rules).  

Purpose of time limitations for filing of enumeration of errors. - See Taylor v. Columbia County Planning Comm'n, 232 Ga. 155, 205 S.E.2d 287 (1974), (decided under Rule 14 of the 1971 Rules).  

Computation of time period for filing enumeration of errors. - When a transcript of a record in a case appealed to the Supreme Court is transmitted to the clerk of the court upon a certificate of the clerk of the trial court that the same is "a true and complete copy of those portions of the record required by the notice of appeal to be transmitted to the Supreme Court of Georgia," the clerk of the Supreme Court must docket the same promptly upon its receipt by him and the time within which the enumeration of errors of the appellant must be filed under this rule must be counted from the date of such docketing, notwithstanding that thereafter an additional transcript containing documentary evidence is received and filed by the clerk. McKenzie v. Blanks, 226 Ga. 170, 173 S.E.2d 221 (1970), (decided under Rule 14 of the 1965 Rules).  
Subsection (e) of Ga. L. 1967, p. 226, §§ 5, 6 (see now O.C.G.A. § 9-11-6) does not apply to filing of the notice of appeal or the enumeration of errors, the filing time not being predicated on the service of a notice. A notice of appeal is required to be filed within 30 days after entry of the appealable decision or judgment complained of under subsection (a) of Ga. L. 1968, p. 1072, § 7 (see now O.C.G.A. § 5-6-38) and this rule provides that the enumeration of error shall be filed within 20 days after the case is docketed. Akin v. Sanders, 228 Ga. 251, 184 S.E.2d 660 (1971), (decided under Rule 14 of the 1965 Rules).  

Effect of failure to file brief within time period prescribed by rule. - See Titshaw v. Carnes, 224 Ga. 57, 159 S.E.2d 420 (1968), (decided under Rule 14 of the 1965 Rules).  

Effect of failure to file enumeration of errors within time period prescribed by rule. - See Taylor v. Columbia County Planning Comm'n, 232 Ga. 155, 205 S.E.2d 287 (1974); Southeastern Plumbing Supply Co. v. Lee, 232 Ga. 626, 208 S.E.2d 449 (1974), (decided under Rule 14 of the 1971 Rules).  

Dismissal for failure to file enumeration of error. - Exercise of judicial authority under this rule to dismiss appeal for failure to comply with order to file enumeration of error is not prohibited by the Constitution of this state or by Ga. L. 1965, p. 18, § 23 (see now O.C.G.A. § 5-6-30) which expresses an intent to avoid dismissals, and is not limited by the three grounds for dismissal contained in Ga. L. 1972, p. 624, § 1 (see now § 5-6-48). Taylor v. Columbia County Planning Comm'n, 232 Ga. 155, 205 S.E.2d 287 (1974), (decided under Rule 14 of the 1971 Rules).  

Cited in Potter v. State, 283 Ga. 576, 662 S.E.2d 128 (2008); Willis v. Willis, 288 Ga. 577, 707 S.E.2d 344 (2010).  

——————————

Rule 11. Due date.

Rules text
To determine the due date for filing, start counting with the day after docketing, including weekends and holidays. When an expiration date falls on a Saturday, Sunday, an official State or federal holiday, or a day when the Clerk's office has been closed per order posted on the Court's website, the time for filing is extended to the next business day. 
  

  Editor's notes. - This rule was amended effective October 4, 2018.  


Rule 11.1. (See Editor's note for expiration.) Filings affected by judicial emergency orders.


For appeals, petitions for certiorari, applications, motions, disciplinary proceedings, and other proceedings for which any filing deadlines have been suspended by any order declaring a statewide judicial emergency (such as Chief Justice Melton's March 14, 2020 Order), as extended by subsequent orders, or by a local judicial emergency order entered by the chief judge of a superior court, parties shall, when submitting any filing so affected, attach to the end of such filing a separate "Certificate of Timeliness." Such certificate shall not be counted toward the applicable page limitation, see Rule 20(5), and shall state the following: 
  
(a)  the date the filing was due before the deadline for the filing was suspended (without regard to any non-emergency-related extensions previously granted, and without the application of OCGA § 1-3-1(d)(3) where the filing deadline would have fallen on a weekend or legal holiday); 
  
(b)  the number of days that remained before the date specified in (a), as of suspension of the deadline; and 
  
(c)  that the filing being submitted is timely because it is being filed within the number of days calculated under (b), counting from the date the suspension is lifted (subject to OCGA § 1-3-1(d)(3) if this new filing deadline falls on a weekend or legal holiday). 
  
In the event a party's filing deadline has been affected by any local judicial emergency order entered by the chief judge of a superior court or by any case-specific trial court order, a copy of each such order shall be attached to the party's Certificate of Timeliness. 
  
The Certificate of Timeliness should be in substantially this form: 
  
CERTIFICATE OF TIMELINESS 
  
Pursuant to Supreme Court Rule 11.1, [Appellant/Appellee/Petitioner/etc.]  certifies that this filing is timely submitted, taking into account the suspension of filing deadlines as prescribed by the Order Declaring Statewide Judicial Emergency entered on [Date]  [and as extended or otherwise prescribed by ______________ (list statewide and/or local judicial emergency and/or extension orders, as applicable )]. Specifically: 
  
(a)  This filing was originally due on ____________. (This date is to be calculated without regard to any non-emergency-related extensions of time previously granted, and without the application of OCGA § 1-3-1(d)(3) where the filing deadline would have fallen on a weekend or legal holiday. ) 
  
(b)  The number of days that remained before the date specified in (a), as of the suspension of the deadline on [Date of Emergency Order], was ________. 
  
(c)  This filing is timely because it is being filed within the number of days specified in (b), counting from [Date Suspension Lifted].  (If this new filing deadline falls on a weekend or legal holiday, the due date is to be calculated in accordance with OCGA § 1-3-1(d)(3). ) 
  
To the extent the deadline for this filing has been affected by a local judicial emergency order entered by the chief judge of a superior court or by any case-specific trial court order, a copy of such order(s) is attached hereto. 
  
Respectfully submitted, this ________ day of ______________, 20____. 
  
___________________________________________________________________________ 
  
Signature of Party/Attorney 
  
Illustrations: Assume a Statewide Judicial Emergency Order that tolled filing deadlines effective March 14, 2020, and a further Court order providing that tolling provisions of the March 14 Order would be lifted effective May 28, 2020. 
  
1.  If the 20 days for filing a principal brief was originally due to expire on Saturday, March 21, 2020, there would have been seven days remaining at the time the March 14 Order was entered, and the brief would now be due on Thursday, June 4, 2020. 
  
2.  If the 20 days for filing a principal brief was originally due to expire on Monday, March 23, 2020, there would have been nine days remaining at the time the March 14 Order was entered, and the brief would now be due on Monday, June 8, 2020, due to the operation of OCGA § 1-3-1(d)(3). 
  
3.  If the Court had previously granted a 10-day extension of time to file a principal brief with an original deadline of Tuesday, March 10, 2020, such that the extended deadline would have been Friday, March 20, 2020, there would have been zero days remaining at the time the March 14 Order was entered (disregarding the extension), and the brief would now be due on Thursday, May 28, 2020. 
  

  Editor's notes. -   
The order issued May 21, 2020, by the Supreme Court of Georgia enacting this new rule provides that:  "Temporary Rule 11.1 shall be effective May 28, 2020, and shall expire 180 days after the date of this order, unless further extended."   
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   

——————————

Rule 12. Extension of time.

Rules text
Extensions of time for filing petitions for certiorari, applications, and motions for reconsideration will be granted only in unusual circumstances and only if the request is filed before the time for filing the pleading has expired. 
  
Requests for extension of time for filing briefs should be filed sufficiently in advance of the due date so that if the request is denied the briefs can still be filed within the time fixed by these rules. 
  
Requests not showing service on the opposing party will not be honored. 
  
A copy of the order granting the extension must be included as an exhibit to the document for which the extension was granted. 
  

  Editor's notes. - This rule was amended effective January 1, 2017.  


JUDICIAL DECISIONS

Cited in Jackson v. State, 286 Ga. 407, 688 S.E.2d 351 (2010).  

——————————

Rule 13. Determination of filing date.

Rules text
Except as otherwise provided in this rule, a document will be deemed filed in the Supreme Court of Georgia on the date it is electronically filed or physically received in the Supreme Court Clerk's office and stamped filed by the Clerk's office staff. 
  
Electronic Filing. Attorneys are required to file documents electronically with the Court and shall follow the policies and procedures governing electronic filing as set out in the Court's electronic filing instructions at www.gasupreme.us/efile, unless the Court determines in a particular case that the filing shall be limited to conventional paper filing or unless the Court grants a request for exemption from mandatory electronic filing for good cause shown. 
  
Conventional Paper Filing. 
  
(1)  Filing by Mail or Commercial Delivery. A document transmitted by priority, express, or first-class (including certified or registered) mail via the United States Postal Service, or by a third-party commercial carrier for delivery to the Supreme Court Clerk within three days, shall be deemed filed on the date shown by the official postmark affixed by the United States Postal Service (not a private or commercial postage meter) or the commercial carrier's transmittal form on the envelope or package containing the document, but only if the envelope or package is properly addressed, postage is prepaid, and the postmark or transmittal date is legible. 
  
(2)  Filings by Pro Se Prisoners. A document submitted by a prisoner who is not represented by counsel shall be deemed filed on the date the prisoner delivers the document to prison officials for forwarding to the Supreme Court Clerk. In the absence of an official United States Postal Service postmark showing a date on or before the filing deadline, such delivery shall be shown by the date on the certificate of service or on an affidavit submitted by the prisoner with the document stating that the prisoner is giving the document to prison officials with sufficient prepaid postage for first-class mail. Such a certificate or affidavit will give rise to a presumption that the date of filing reflected therein is accurate, but the State may rebut the presumption with evidence that the document was given to prison officials after the filing deadline or with insufficient postage. If the institution has a system designed for legal mail, the prisoner must use it to benefit from this rule. 
  
Motions for Reconsideration. Except when otherwise ordered, all motions for reconsideration, see Rule 27, must be physically received or electronically filed in the Clerk's office within 10 days of the order or judgment for which reconsideration is sought. 
  


JUDICIAL DECISIONS

Cited in Wade v. Battle, 379 F.3d 1254 (11th Cir. 2004).  

——————————

Rule 14. Service.

Rules text
Prior to filing, including filing by facsimile, service on opposing attorneys or pro se parties, stating their names and addresses, shall be certified. Briefs, petitions for certiorari, applications for appeal, and all motions and requests not so certified will not be accepted for filing. 
  
In appeals involving death penalties, murder, aircraft hijacking, and treason, copies of the notice of appeal, briefs, motions, and all other filings must be served on the Attorney General, the District Attorney, and the attorney for the accused. 
  

——————————

Rule 15. Number of copies.

Rules text
Electronic Transmission. Electronic filing of an electronic document in conformity with the Court's e-filing standards is in lieu of a paper original and copy. 
  
Number of Paper Copies. When the filer is a self-represented party or an attorney exempted from the e-file requirements, see Rule 13, an original and one copy of every document shall be filed. 
  

——————————

Rule 16. Type.

Rules text
All filings shall be printed or typed with not less than double-spacing between the lines, except in block quotations or footnotes. Margins shall be no less than one inch at the top, bottom and sides. The type size shall not be smaller than 12-point courier font or 14-point Times New Roman. 
  

——————————

Rule 17. Documents: Format.

Rules text
Except for requests which should be made by letter to the Clerk, see Rules 12, 20, and 51, petitions, applications and motions shall be on letter size (8 1/2" x 11") paper with a back cover of recyclable paper that is heavier than regular stationery and shall be STAPLED at the top. 
  
Responses should be filed as briefs, see Rule 18. 
  

Cross references. - Letter-sized paper to be accepted, § 15-5-40.  

——————————

Rule 18. Briefs: Format.

Rules text
All briefs and responses shall be typed or printed on letter size (8 1/2" x 11") paper with covers on the front and back, STAPLED on the left-hand side in booklet form. Covers shall be of recyclable paper, heavier than regular stationery, and shall bear the style of the case, the case number, and the name or names of the persons preparing the brief, along with their bar numbers, if attorneys. 
  

——————————

Rule 19. Briefs: Enumeration of errors.

Rules text
The enumeration of errors (which shall contain a statement of jurisdiction as to why the Supreme Court, and not the Court of Appeals, has jurisdiction) shall be stated as a separate part of, and shall be incorporated in, the brief. 1   
  
 
  
1 The Court prescribes no particular arrangement for briefs, motions, applications for appeal, petitions for certiorari, or other papers. However, Rules specifying certain paper, size, and spacing must be complied with and page references to the record (R-) and transcript (T-) are essential. The volume of cases necessarily requires that all matters be presented succinctly. Inclusion of extraneous facts and frivolous issues tends to obscure critical issues. 
  
Generally, a presentation by the moving party in the following order, where applicable, is the most efficient: Type of case showing Supreme Court jurisdiction, the judgment appealed, and date of entry; a brief statement of the facts showing the general nature of the case; the enumeration of errors; the argument in sequence with the enumeration of errors, including additional facts where essential, and citation of authorities; and the certification of service. Replies in the same order as presented by appellant are desirable. 
  
 
  
 
  
Law reviews. -  For article, "Setting the Record Straight: A Proposal to Save Time and Trees," see 14 Ga. St. B.J. 14 (2008).  


JUDICIAL DECISIONS

Cited in Potter v. State, 283 Ga. 576, 662 S.E.2d 128 (2008); Westmoreland v. State, 287 Ga. 688, 699 S.E.2d 13 (2010); Willis v. Willis, 288 Ga. 577, 707 S.E.2d 344 (2010); In the Matter of Jefferson, 307 Ga. 50, 834 S.E.2d 73 (2019), cert. denied, 2020 U.S. LEXIS 1084, 206 L. Ed. 2d 202 (U.S. 2020).  

——————————

Rule 20. Briefs: Page limitation [See Editor's note.]

Rules text
Briefs, petitions for certiorari, applications for appeal, motions, and responses shall be limited to 30 pages in civil cases, except upon written request filed in and authorized by the Court prior to the due date of the filing. In all criminal cases, except those in which the State is pursuing the death penalty or in which the death penalty has been imposed, briefs, petitions for certiorari, applications for appeal, motions, and responses shall be limited to 50 pages, except upon written request filed in and authorized by the Court prior to the due date of the filing. With respect to all of the aforementioned filings, tables of contents, tables of citations, appendices and certificates of service shall not be counted toward the applicable page limit. 
  

  Editor's notes. - This rule was amended June 14, 2012, effective September 3, 2012. This rule was also amended effective January 1, 2017.  
This rule shall be effective as to cases that docket before December 2, 2019.  


JUDICIAL DECISIONS

Constitutionality. - Fifty-page limit was not unconstitutional as the limit did not deny the defendant an opportunity to be heard, it allowed the defendant's claims to be fairly and efficiently considered, and the limits were imposed on all criminal appellants and, thus, there was no equal protection violation. Daker v. State, 300 Ga. 74, 792 S.E.2d 382 (2016).  

Rule 20. Briefs: Page limitation [See Editor's note.]

(1)  Civil cases. In civil cases, principal briefs, petitions for certiorari, applications for appeal, motions, and responses are limited to 30 pages, and reply briefs are limited to 15 pages, except by leave of the Court. 
  
(2)  Criminal cases generally. Other than cases in which the State is seeking the death penalty or in which the death penalty has been imposed, principal briefs, petitions for certiorari, applications for appeal, motions, and responses in criminal cases are limited to 50 pages, and reply briefs in criminal cases are limited to 25 pages, except by leave of the Court. 
  
(3)  Death penalty cases. Principal briefs, response briefs, and reply briefs in cases in which the State is seeking the death penalty or in which the death penalty has been imposed are not subject to a page limitation. 
  
(4)  Amicus curiae briefs. Amicus curiae briefs are limited to 30 pages. 
  
(5)  Exclusions from page limitations. Tables of contents, tables of citations, appendices, and certificates of service shall not be counted toward the applicable page limitation. 
  

  Editor's notes. - This rule was amended June 14, 2012, effective September 3, 2012. This rule was also amended effective January 1, 2017 and effective September 9, 2019.  
This rule shall be effective as to cases that docket on or after December 2, 2019.  


JUDICIAL DECISIONS

Constitutionality. - Fifty-page limit was not unconstitutional as the limit did not deny the defendant an opportunity to be heard, it allowed the defendant's claims to be fairly and efficiently considered, and the limits were imposed on all criminal appellants and, thus, there was no equal protection violation. Daker v. State, 300 Ga. 74, 792 S.E.2d 382 (2016).  

——————————

Rule 21. Briefs: Page numbering.

Rules text
The pages of each brief shall be sequentially numbered with arabic numbers. 
  

——————————

Rule 22. Briefs: Argument and authority.

Rules text
Any enumerated error not supported by argument or citation of authority in the brief shall be deemed abandoned. All citations of authority must be full and complete. Georgia citations must include the volume and page number of the official Georgia reporters (Harrison, Darby or Lexis). Cases not yet reported shall be cited by the Supreme Court or Court of Appeals case number and date of decision. The enumeration of errors shall be deemed to include and present for review all judgments necessary for a determination of the errors specified. 
  

Cross references. - Filing enumeration of errors with the clerk of the court, § 5-6-40.  
Effect of deficiencies in enumeration of errors, § 5-6-48.  


JUDICIAL DECISIONS

Failure to include citations of authority to support enumerated errors will bar review of those errors in the Supreme Court. Webb v. Webb, 451 U.S. 493, 101 S. Ct. 1889, 68 L. Ed. 2d 392 (1981).  

Arguments asserted for the first time in a post-oral argument brief are untimely, are deemed abandoned, and will not be considered. Cohran v. Carlin, 254 Ga. 580, 331 S.E.2d 523, cert. denied, 474 U.S. 1033, 106 S. Ct. 595, 88 L. Ed. 2d 574 (1985).  

Enumeration deemed abandoned. Hayes v. State, 261 Ga. 439, 405 S.E.2d 660 (1991), overruled on other grounds by Willis v. State, 2018 Ga. LEXIS 685 (Ga. 2018).  
When defendant did not enumerate a trial court's holding that a particular statute was constitutional in defendant's appeal, and the defendant failed to support any such claim with argument or citation of authority, the defendant's argument with respect to that issue was deemed abandoned. Marks v. State, 280 Ga. 70, 623 S.E.2d 504 (2005).  
Defendant abandoned the defendant's claim raised solely in an enumeration of error that the phrases "outrageously or wantonly vile, horrible or inhuman" and "depravity of mind" in O.C.G.A. § 17-10-30(b)(7) were facially unconstitutional, because the defendant completely failed to support that claim with any argument or citation of authority in the defendant's brief; further, the claim was without merit as the United States Supreme Court and the Georgia Supreme Court have rejected a facial challenge to the constitutionality of the statutory aggravating circumstance set forth in § 17-10-30(b)(7). Walker v. State, 281 Ga. 157, 635 S.E.2d 740 (2006), cert. denied, 552 U.S. 833, 128 S. Ct. 60, 169 L. Ed. 2d 50 (2007).  
Enumerations of error not supported by argument or citation of authority were deemed abandoned. Mitchell v. State, 282 Ga. 416, 651 S.E.2d 49 (2007).  
Habeas court did not err by finding that certain claims were barred by the supreme court's denial of those same claims on direct appeal because the petitioner failed to show any new law or new facts that justified the reconsideration of the claims the petitioner raised on direct appeal; the petitioner's arguments regarding those claims were so lacking in specific argument that the arguments were deemed abandoned. Hall v. Lance, 286 Ga. 365, 687 S.E.2d 809 (2010).  
Officers' argument that the trial court erred in denying the officers' oral motion to dismiss the complaint was so lacking in specific argument that the argument was deemed abandoned because the officers' brief stated that the officers would argue the enumeration of error after amending the record to add the transcript of the hearing at which the oral motion was decided, and the transcript was certified and had been filed in the supreme court, but the officers have failed to argue the issue. Pittman v. State, 288 Ga. 589, 706 S.E.2d 398 (2011).  
Pro se appellant's enumerations of error that were accompanied by no argument and no citations to authority were deemed abandoned under Ga. S. Ct. R. 22. Lord v. State, 304 Ga. 532, 820 S.E.2d 16 (2018).  
Defendant's claims of ineffective assistance of counsel were abandoned because the defendant simply presented the court with a list of allegations without meaningful argument or analysis. Seabrooks v. State, 306 Ga. 670, 832 S.E.2d 847 (2019).  

Cited in McNeal v. State, 281 Ga. 427, 637 S.E.2d 375 (2006); Peterson v. State, 282 Ga. 286, 647 S.E.2d 592 (2007); Ruffin v. State, 283 Ga. 87, 656 S.E.2d 140 (2008); Whatley v. Terry, 284 Ga. 555, 668 S.E.2d 651 (2008); Hall v. Terrell, 285 Ga. 448, 679 S.E.2d 17 (2009); Dodson v. State, 292 Ga. 790, 741 S.E.2d 639 (2013); Anglin v. State, 302 Ga. 333, 806 S.E.2d 573 (2017); Edwards v. City of Warner Robins, 302 Ga. 381, 807 S.E.2d 438 (2017).  
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 Decisions Under Prior Rules


Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Rules of the Supreme Court prior to the 1979 and 1995 revisions of the rules have been included in the annotations for this rule.  

Policy as to consideration of appeals generally. - It is the policy of the appellate courts in Georgia to attempt to avoid dismissing appeals and to try to reach the merits of every case when it can be done consistent with the mandate of the law. Holcomb v. Gray, 234 Ga. 7, 214 S.E.2d 512 (1975); Johnson v. Daniel, 135 Ga. App. 926, 219 S.E.2d 579 (1975), (decided under Rule 14 of the 1971 Rules).  

Purpose of rule. - The purpose of this rule is to eliminate a litigant's inadvertent forfeiture of substantial rights through some technical error. Sims v. American Cas. Co., 131 Ga. App. 461, 206 S.E.2d 121, aff'd sub nom. Providence Wash. Ins. Co. v. Sims, 232 Ga. 787, 209 S.E.2d 61 (1974) (decided under Rule 14 of the 1971 Rules).  

Effect of dismissal of motion for new trial upon consideration on appeal of errors enumerated. - When a motion for new trial is dismissed in the trial court, the law of the case is not established as to all errors enumerated in the dismissed motion for new trial and they can be considered on appeal. Gold Kist, Inc. v. Stokes, 235 Ga. 643, 221 S.E.2d 49 (1975), (decided under Rule 14 of the 1971 Rules).  

——————————

Rule 23. Amicus briefs [See Editor's note.]

Rules text
Amicus curiae briefs may be filed without prior permission and shall disclose the identity and interest of the persons on whose behalf the briefs are filed. Amici do not have standing to file motions for reconsideration, but may submit briefs in support of a motion made by a party. 
  

  Editor's notes. - This rule shall be effective as to cases that docket before December 2, 2019.  

Rule 23. Amicus briefs [See Editor's note.]

(1)  Amicus curiae briefs in support of any party may be filed without leave of the Court within 10 days after that party's initial brief, petition, or application is due. 
  
(2)  Amicus curiae briefs in support of neither party may be filed without leave of the Court within 10 days after the response or reply brief is due. 
  
(3)  Amicus curiae briefs may be filed thereafter only with leave of the Court. An application for leave to file an amicus curiae brief shall be filed in the form of a motion and shall attach the proposed brief as Exhibit 1. 
  
(4)  Amicus curiae briefs shall disclose the identity and interest of the persons on whose behalf the brief is filed. The Court may strike or deny leave to file an amicus curiae brief that would result in the disqualification of a Justice. 
  
(5)  Amici do not have standing to file motions for reconsideration, but may submit briefs in support of a motion made by a party. 
  

  Editor's notes. - This rule was amended effective September 9, 2019.  
This rule shall be effective as to cases that docket on or after December 2, 2019.  

——————————

Rule 24. Supplemental briefs [See Editor's note.]

Rules text
Supplemental briefs may be filed at any time before decision. Any such briefs which serve only to circumvent the page limits set forth in Rule 20 will not be considered. 
  

  Editor's notes. - This rule was amended effective January 7, 2015.  
This rule shall be effective as to cases that docket before December 2, 2019.  


JUDICIAL DECISIONS

Cited in Potter v. State, 283 Ga. 576, 662 S.E.2d 128 (2008); Willis v. Willis, 288 Ga. 577, 707 S.E.2d 344 (2010); Sherman v. Atlanta Indep. Sch. Sys., 293 Ga. 268, 744 S.E.2d 26 (2013).  

Rule 24. Supplemental briefs [See Editor's note.]

Supplemental briefs may be filed only with leave of the Court. Any communication with the Court regarding recent authority which comes to the attention of a party subsequent to the filing of the party's brief or after oral argument, but before decision, must be filed in compliance with this rule as a supplemental brief. Any response shall be made promptly and in accordance with this rule. An application for leave to file a supplemental brief shall be filed in the form of a motion and shall attach the proposed brief as Exhibit 1. 
  

  Editor's notes. - This rule was amended effective January 7, 2015 and effective September 9, 2019.  
This rule shall be effective as to cases that docket on or after December 2, 2019.  


JUDICIAL DECISIONS

Cited in Potter v. State, 283 Ga. 576, 662 S.E.2d 128 (2008); Willis v. Willis, 288 Ga. 577, 707 S.E.2d 344 (2010); Sherman v. Atlanta Indep. Sch. Sys., 293 Ga. 268, 744 S.E.2d 26 (2013).  

——————————

Rule 25. Supplemental record.

Rules text
In the event a record is supplemented pursuant to O.C.G.A. § 5-6-41(f) or § 5-6-48(d), any party wishing to present an issue in this Court relating to the trial court proceeding wherein the record was supplemented must first raise the issue before the trial court and then file additional enumerations of error and a brief within 10 days after docketing of the supplemental record in this Court or after the trial court rules on the issue raised, whichever date is later. 
  
Opposing parties may file a supplemental brief within 20 days after docketing or after the trial court rules on the issue raised, whichever date is later. 
  

——————————

Rule 26. Motions and motions to disqualify.

Rules text
Any motions may be filed while a matter is pending in the Court. Motions should comply with Rules 15, 16, and 17. Responses to motions may be filed at any time. See Rule 18. 
  
A party to the proceeding may file a motion to disqualify a Justice within a reasonable time after the moving party discovers or should have discovered the grounds for disqualification. 
  
The motion and all evidence thereon shall be presented by accompanying affidavit(s) which shall clearly state the facts and reasons for the belief that bias or prejudice exists, being definite and specific as to time, place, persons and circumstances of the conduct or statements which demonstrate either bias in favor of any adverse party, prejudice toward the moving party, or that the Justice's impartiality otherwise might be reasonably questioned. Allegations consisting of bare conclusions and opinions shall not be legally sufficient to support the motion or warrant further proceedings. 
  
A Justice whose impartiality is questioned will determine, alone or in consultation with the other Justices, whether to grant or deny the motion to disqualify or to disqualify himself or herself from or not participate in the case voluntarily, rendering the motion moot. The criteria for disqualification are set forth in statutory law, case law, and the Code of Judicial Conduct. When a Justice is disqualified, the underlying action will proceed in accordance with Rule 57. 
  

  Editor's notes. - This rule was amended effective May 5, 2010, and September 1, 2016.  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Rules of the Supreme Court prior to the 1979 and 1995 revisions of the rules have been included in the annotations for this rule.  

Effective date of decision for purposes of prospective application. - For purposes of prospective application of a decision of the court, the date rehearing is denied, or the time for filing a rehearing motion expires if none is filed, shall be regarded as the effective date of the decision. Radford v. State, 238 Ga. 532, 233 S.E.2d 785 (1977), (decided under Rules 32 and 33 of the 1975 Rules).  
The date of denial of the rehearing is used as the date of the court's decision for prospective application as opposed to the date the remittitur is transmitted, because the date of remittitur transmittal cannot be determined by reading the published decisions of the court. Radford v. State, 238 Ga. 532, 233 S.E.2d 785 (1977), (decided under Rules 32 and 33 of the 1975 Rules).  

——————————

Rule 27. Motions for reconsideration.

Rules text
A motion for reconsideration may be filed regarding any matter in which the Court has ruled within 10 days from the date of decision. See Rule 13. A copy of the opinion or disposition to be reconsidered shall be attached. See Rule 61 regarding motions to stay the remittitur. 
  
No second or subsequent motion for reconsideration by the same party after a first motion has been denied shall be filed except by permission of the Court. The Clerk may receive any later motion and deliver it to the Court for direction as to whether it shall be filed. 
  

Cross references. - Appeal by a representative where a party dies after trial but before entering an appeal, § 5-6-16.  


JUDICIAL DECISIONS

Cited in Colbert v. State, 264 Ga. App. 519, 591 S.E.2d 364 (2003).  

——————————

Rule 28. Suggestion of death.

Rules text
The death of a party to a pending appeal may be suggested at any time. The Court may then take appropriate action to substitute the legal representative of the deceased party.  
  

——————————

Rule 29. Personal Remarks.

Rules text
Personal remarks which are discourteous or disparaging to opposing counsel or to any judge are strictly forbidden, whether oral or written. 
  

——————————

III. Interlocutory Appeals


——————————

Rule 30. Requirements.

Rules text
Applications for interlocutory appeal shall contain a jurisdictional statement and have attached a copy of the trial court's order to be appealed and a stamped copy of the certificate of immediate review showing the date of filing. A certified transcript is not necessary, but affidavits, exhibits and relevant portions of the transcript, should be attached to the application to demonstrate to the Court what the record will show if the application is granted. See Rule 17. 
  
Responses, due within 10 days of docketing, are encouraged and should be filed as briefs. See Rule 18. 
  

——————————

Rule 31. Standard for granting.

Rules text
An application for leave to appeal an interlocutory order will be granted only when: 
  
(1)  The issue to be decided appears to be dispositive of the case; 
  
(2)  The order appears erroneous and will probably cause a substantial error at trial; or 
  
(3)  The establishment of a precedent is desirable. 
  

Cross references. - Trial judge certification of question for interlocutory review, § 5-6-34.  
Law reviews. -  For article, "Getting Certiorari Granted," see 28 Ga. St. B.J. 90 (1991).  

——————————

Rule 32. Transfers.

Rules text
Applications to appeal interlocutory orders of which the Court of Appeals has jurisdiction will be transferred to that Court. 
  

——————————

IV. Discretionary Appeals


——————————

Rule 33. Requirements.

Rules text
Applications for discretionary appeal shall contain a jurisdictional statement and have attached a stamped copy of the trial court's order to be appealed, showing the date of filing. A transcript is not necessary, but affidavits, exhibits and relevant portions of the transcript should be attached to the application to demonstrate to the Court what the record will show if the application is granted. See Rule 17. 
  
Responses, due within 10 days of docketing, are encouraged and should be filed as briefs. See Rule 18. 
  

——————————

Rule 34. Standard for granting.

Rules text
An application for leave to appeal a final judgment in cases subject to appeal under OCGA § 5-6-35 shall be granted when: 
  
(1)  Reversible error appears to exist; 
  
(2)  The establishment of a precedent is desirable; 
  
(3)  Further development of the common law is desirable. 
  

  Editor's notes. - This rule was amended June 20, 2011, and became effective July 1, 2011. This rule was amended effective October 11, 2012. This rule was amended effective January 1, 2017.  


JUDICIAL DECISIONS

Application for leave to appeal. - While the state supreme court had the authority on discretionary applications for appeal to grant such an appeal when reversible error appeared to exist, the supreme court had to dismiss the nightclub's attempt to directly appeal the trial court's ruling affirming the administrative agency's denial of the nightclub's request to renew its liquor license as the state supreme court's denial of the nightclub's discretionary application for appeal meant a ruling had occurred on the merits and left the state supreme court with no reason to review a direct appeal which merely raised the same claims as the discretionary appeal. Northwest Soc. & Civic Club, Inc. v. Franklin, 276 Ga. 859, 583 S.E.2d 858 (2003).  
Finding that a wife's income was $106,000 annually was not supported by any evidence; this figure was taken from the wife's Schedule S.E. Self-Employment Tax worksheet and represented the maximum amount of combined wages and self-employment earnings subject to Social Security tax had she actually earned that amount. Franklin v. Franklin, 294 Ga. 204, 751 S.E.2d 411 (2013).  

Appeal under Ga. S. Ct. R. 34(4) in divorce matter. - In an appeal pursuant to Ga. S. Ct. R. 34(4), a trial court did not abuse the court's discretion by considering evidence that the husband and wife received financial assistance from a close relative (their respective mothers) since there was no statutory limitation on the type of evidence of financial circumstances a trial court may consider when a trial court makes an attorney's fee award under O.C.G.A. § 19-6-2 and because the award of fees under § 19-6-2 was within the trial court's discretion. Jarvis v. Jarvis, 291 Ga. 818, 733 S.E.2d 747 (2012).  

Cited in Jones-Shaw v. Shaw, 291 Ga. 252, 728 S.E.2d 646 (2012); Newman v. Newman, 291 Ga. 635, 732 S.E.2d 77 (2012); Hendry v. Hendry, 292 Ga. 1, 734 S.E.2d 46 (2012); Driver v. Driver, 292 Ga. 800, 741 S.E.2d 631 (2013); Guerrero v. Guerrero, 296 Ga. 432, 768 S.E.2d 451 (2015); Davenport v. Davenport, 299 Ga. 136, 786 S.E.2d 682 (2016).  

——————————

Rule 35. Transfers.

Rules text
Discretionary applications to appeal, of which the Court of Appeals has jurisdiction, will be transferred to that Court. 
  


JUDICIAL DECISIONS

Erroneously filed application. - An application for discretionary appeal erroneously filed with the supreme court was not required to be dismissed as untimely, but could be transferred to the court of appeals. Smith v. Department of Human Resources, 226 Ga. App. 491, 487 S.E.2d 94 (1997).  

——————————

V. Post-Conviction Habeas Corpus Appeals


——————————

Rule 36. Standard for granting.

Rules text
A certificate of probable cause to appeal a final judgment in a habeas corpus case involving a criminal conviction will be issued where there is arguable merit, provided there has been compliance with OCGA § 9-14-52(b). See Fullwood v. Sivley, 271 Ga. 248 (517 S.E.2d 511) (1999). 
  

Cross references. - Procedure for appealing a habeas corpus case, § 9-14-22.  


JUDICIAL DECISIONS

Jurisdiction. - U.S. Supreme Court had jurisdiction to review a prisoner's challenge to the Georgia Supreme Court's denial of a certificate of probable cause in the prisoner's habeas case as the state habeas court's application of res judicata to the prisoner's Batson claim was not independent of the merits of the federal constitutional challenge. Foster v. Chatman, 136 S. Ct. 1737, 195 L. Ed. 2d 1 (2016).  

Cited in Abrams v. Laughlin, 304 Ga. 34, 816 S.E.2d 26 (2018).  

——————————

VI. Interim Appellate Review


——————————

Rule 37. Issues for review.

Rules text
Interim appellate review of pre-trial matters in death penalty cases shall be conducted as follows and in conformity with the Unified Appeal Procedure, Rule II(F) - (H) and OCGA §§ 17-10-35.1 and 17-10-35.2: 
  
(1)  The question of whether there shall be an interim review of pre-trial proceedings will be considered by this Court only if the trial court, having conducted a hearing on the matter, orders that interim review is appropriate. See OCGA § 17-10-35.2. An order by the trial court denying such review shall not be appealable. See id. 
  
(2)  If the trial court orders that interim review is appropriate, the trial court shall complete and file in the trial court record a report in the form provided in the Unified Appeal Procedure, Rule II(G). Thereafter, the parties shall file any reports/applications addressing the appropriateness of interim review in the trial court, and not in this Court, in the manner prescribed in the Unified Appeal Procedure, Rule II(F)(3) - (6). Any requests for extensions of time for filing the reports/applications of the parties shall be directed to the trial court and not to this Court. Upon the filing of the reports/applications of both parties or the passage of the time for filing them, including any extensions granted by the trial court, the trial court shall transmit a copy of the entire  pre-trial record, including any reports/applications addressing the appropriateness of interim review, in the manner prescribed in the Unified Appeal Procedure, Rule II(F)(7). 
  
(3)  The parties will be permitted to file in this Court any briefs they deem appropriate within seven days of docketing of the trial court record in this Court. 
  
(4)  This Court will issue an order granting interim review of the pre-trial proceedings, or portions thereof, or denying review within 45 days of the date on which the copy of the pre-trial record is docketed in this Court. 
  
(5)  If interim review is granted by this Court, the case will proceed as any other appeal. Oral argument in such an appeal shall be mandatory. See Rule 50(1). 
  
(6)  If interim review is denied, the copy of the pre-trial record transmitted to this Court will be returned to the trial court; however, if interim review is granted, the copy of the pre-trial record will become a permanent part of this Court's records. 
  

——————————

VII. Certiorari to Court of Appeals


——————————

Rule 38. Requirements.

Rules text
Compliance with the requirements of this rule governing petitions for certiorari is mandatory. 
  
(1)  Notice of intention to apply for certiorari shall be given to the Clerk of the Court of Appeals within 10 days after the date of entry of judgment or the date of the disposition of the motion for reconsideration, if one is filed. A copy of the notice of intent is not to be filed in the Supreme Court. 
  
(2)  The petition for certiorari shall be filed with the Clerk of the Supreme Court within 20 days after the date of entry of judgment or the date of the disposition of the motion for reconsideration, if one is filed, along with payment of costs when required by Rule 5. 
  

——————————

Rule 39. Court of Appeals' opinion.

Rules text
A copy of the Court of Appeals' opinion or order shall be attached to each copy of the petition. 
  

——————————

Rule 40. Standard for granting.

Rules text
A review on certiorari is not a right. In all appeals from criminal convictions, a litigant shall not be required to petition for rehearing and certiorari following an adverse decision of the Court of Appeals in order to be deemed to have exhausted all available state remedies respecting a claim of error. When the claim has been presented to the Court of Appeals, and relief has been denied, the litigant shall be deemed to have exhausted all available state remedies. A petition for the writ will be granted only in cases of great concern, gravity, or importance to the public. 
  
Certiorari generally will not be granted to review the sufficiency of evidence.  
  

Cross references. - Constitutional basis for writ of certiorari to the Court of Appeals, § 5-6-15.  
Right of certiorari in criminal cases, § 5-7-3.  
Law reviews. -  For article, "Getting Certiorari Granted," see 28 Ga. St. B.J. 90 (1991).  


JUDICIAL DECISIONS

Waiver of procedural bar. - While Ga. S. Ct. R. 40 opted out of the certiorari requirement for exhaustion in Georgia courts, and was not in effect during the state inmate's direct appeal process, and the inmate had not sought certiorari to the Georgia Supreme Court, the Georgia Attorney General could waive, and had waived, the procedural bar and thus, the district court's dismissal of the petition was vacated and the petition was remanded for the district court to consider the federal constitutional issues with due regard for the dictates of 28 U.S.C. § 2254(d). Hills v. Washington, 441 F.3d 1374 (11th Cir. 2006).  

Certiorari review of criminal convictions. - Because a state prisoner did not appeal a conviction to the state supreme court, the conviction became final 10 days after the appellate court affirmed the conviction, and the prisoner was not entitled to seek certiorari review to the U.S. Supreme Court under 28 U.S.C. 1257(a). Thus, the habeas petition was untimely under 28 U.S.C. § 2244(d)(1)(A); although the Georgia Constitution circumscribed review by the state supreme court, the state supreme court placed no limit on its certiorari jurisdiction under Ga. Const. 1983, Art. VI, O.C.G.A. § 5-6-15, and Ga. S. Ct. R. 40. Pugh v. Smith, 465 F.3d 1295 (11th Cir. 2006).  

Cited in Solomon v. Barnett, 281 Ga. 130, 636 S.E.2d 541 (2006); WMW, Inc. v. Am. Honda Motor Co., 291 Ga. 683, 733 S.E.2d 269 (2012); Norfolk S. Ry. v. Zeagler, 293 Ga. 582, 748 S.E.2d 846 (2013).  

——————————

Rule 41. Format.

Rules text
See Rule 17. Any brief of facts and law prepared in connection with a petition for certiorari shall be included as part of the petition and not filed as a separate document. 
  

——————————

Rule 42. Responses.

Rules text
Responses to petitions for certiorari, filed within 20 days of the filing of the petition, are encouraged. See Rule 18. Failure to file a response shall be deemed to be an acknowledgment by respondent that the requirements of the rules for the granting of the petition for certiorari have been met; provided, however, that such acknowledgment shall not be binding on the Court. 
  

——————————

Rule 43. Record.

Rules text
Upon receiving a copy of the notice of docketing of the petition for certiorari from the Clerk of this Court, the Clerk of the Court of Appeals shall transmit a certified copy of the Court of Appeals' opinion and judgment to the Supreme Court. Upon the request of the Supreme Court or upon the grant of certiorari, the Clerk of the Court of Appeals shall prepare the record of the case for use by the Supreme Court. Upon disposition, the record shall be returned to the Court of Appeals. 
  

——————————

Rule 44. Appeal bond.

Rules text
In criminal cases, the filing of a petition for certiorari does not automatically extend the applicant's appeal bond; application must be made to the Supreme Court for extension of the appeal bond. 
  

——————————

Rule 45. Granted certiorari.

Rules text
In the event a petition for certiorari is granted, appellant and appellee shall file briefs only in response to the question or questions posed by the Court in its order granting certiorari. The briefing schedule set forth in Rule 10 shall be followed, counting from the date of the order granting certiorari. 
  

——————————

VIII. Certified Questions


——————————

Rule 46. Eligible courts.

Rules text
When it shall appear to the Supreme Court of the United States, or to any District Court or Circuit Court of Appeals of the United States, or to any state appellate court, that there are involved in any proceeding before it questions or propositions of the laws of this State which are determinative of said cause and there are no clear controlling precedents in the appellate court decisions of this State, such court may certify such questions or propositions of the laws of Georgia to this Court for instructions. 
  


JUDICIAL DECISIONS

Certification appropriate for unanswered issues. - In an action by plaintiffs against a city for indemnification in accordance with agreements entered into by the parties, a federal court, on remand, certified questions to the Georgia Supreme Court because, after a thorough review of Georgia law, the court found that issues remained unsettled and unaddressed; such issues included whether the Georgia Interlocal Risk Management Agency, a multi-government insurance fund, was an indispensable party. CSX Transp., Inc. v. City of Garden City, 391 F. Supp. 2d 1234 (S.D. Ga. 2005).  

No certification for moot questions. - While federal district courts could certify open questions of law under the Georgia state constitution and relevant state statutes to the Supreme Court of Georgia under Ga. Const. 1983, Art. VI, Sec. VI, Para. IV, O.C.G.A. § 15-2-9, and Ga. S. Ct. R. 46-48, because the direct actions by plaintiff insureds against defendant insurer were barred by O.C.G.A. § 33-7-11 for failure to have first obtained a judgment against their uninsured motorists, the insureds' request for certification of a question of law to the Supreme Court of Georgia, to determine whether Georgia precedent prohibited the insurer from asserting set-offs in the payment of uninsured motorist personal injury claims, was not warranted. Harden v. State Farm Mut. Auto. Ins. Co., 339 Fed. Appx. 897 (11th Cir. 2009).  

Cited in Hallum v. Provident Life & Accident Ins. Co., 289 F.3d 1350 (11th Cir. 2002); Trinity Outdoor, LLC v. Cent. Mut. Ins. Co., 285 Ga. 583, 679 S.E.2d 10 (2009).  


RESEARCH REFERENCES

ALR. - Construction and application of Uniform Certification of Questions of Law Act, 69 A.L.R.6th 415.  

——————————

Rule 47. Question presented.

Rules text
The Court certifying to this Court a question of law shall formulate the question and cause the question to be certified and transmitted to this Court, together with copies of such parts of the record and briefs in the case as the certifying Court deems relevant. 
  


JUDICIAL DECISIONS

Borrower's fraud claim against lenders. - While federal district courts could certify open questions of law under the Georgia state constitution and relevant state statutes to the Supreme Court of Georgia under Ga. Const. 1983, Art. VI, Sec. VI, Para. IV, O.C.G.A. § 15-2-9, and Ga. S. Ct. R. 46-48, because the direct actions by plaintiff insureds against defendant insurer were barred by O.C.G.A. § 33-7-11 for failure to have first obtained a judgment against their uninsured motorists, the insureds' request for certification of a question of law to the Supreme Court of Georgia, to determine whether Georgia precedent prohibited the insurer from asserting set-offs in the payment of uninsured motorist personal injury claims, was not warranted. Harden v. State Farm Mut. Auto. Ins. Co., 339 Fed. Appx. 897 (11th Cir. 2009).  


RESEARCH REFERENCES

ALR. - Construction and application of Uniform Certification of Questions of Law Act, 69 A.L.R.6th 415.  

——————————

Rule 48. Procedure.

Rules text
Such questions shall be docketed by the Clerk like other cases and the rules relating to oral arguments, briefs, motions, etc., in direct appeals shall apply. 
  


JUDICIAL DECISIONS

 Questions not properly presented. - While federal district courts could certify open questions of law under the Georgia state constitution and relevant state statutes to the Supreme Court of Georgia under Ga. Const. 1983, Art. VI, Sec. VI, Para. IV, O.C.G.A. § 15-2-9, and Ga. S. Ct. R. 46-48, because the direct actions by plaintiff insureds against defendant insurer were barred by O.C.G.A. § 33-7-11 for failure to have first obtained a judgment against their uninsured motorists, the insureds' request for certification of a question of law to the Supreme Court of Georgia, to determine whether Georgia precedent prohibited the insurer from asserting set-offs in the payment of uninsured motorist personal injury claims, was not warranted. Harden v. State Farm Mut. Auto. Ins. Co., 339 Fed. Appx. 897 (11th Cir. 2009).  


RESEARCH REFERENCES

ALR. - Construction and application of Uniform Certification of Questions of Law Act, 69 A.L.R.6th 415.  

——————————

IX. Disciplinary, JQC, and Bar Admissions


——————————

Rule 49. Procedure.

Rules text
Filings should be in compliance with the Disciplinary, JQC, or Bar Admissions rules and with the Supreme Court Rules, especially Rules 8-29, as appropriate. 
  

——————————

X. Oral Argument


——————————

Rule 50. Oral argument [See Editor's note.]

Rules text
Oral argument will be scheduled by the Court as follows: 
  
(1)  Direct appeals from judgments imposing the death penalty, every interim review which is granted pursuant to Rule 37, appeals following the grant of applications of certificates of probable cause to appeal in habeas corpus cases where a death sentence is under review, and appeals in habeas corpus cases where a death sentence has been vacated in the lower court will be placed on the calendar automatically, and oral argument in such cases is mandatory; 
  
(2)  All granted writs of certiorari will be placed on the calendar automatically unless disposed of summarily by the Court, and oral argument in such cases is mandatory; and 
  
(3)  Other cases will be placed on the calendar upon the request of either party within 20 days from the date the case is docketed in this Court. See Rule 51. No extensions for requesting oral argument will be granted. Oral argument by counsel in appeals other than where noted in (1) and (2) above is never mandatory, and argument may be submitted by briefs only. Argument will not be permitted to parties or attorneys whose briefs have not been timely filed. The Court may order, deny or limit oral argument where appropriate. 
  

  Editor's notes. - This rule was amended effective March 9, 2012.  
This rule shall be effective as to cases that docket before December 2, 2019.  


RESEARCH REFERENCES

ALR. - Prosecutor's reference in opening statement to matters not provable or which he does not attempt to prove as ground for relief, 16 A.L.R.4th 810.  

Rule 50. Oral argument [See Editor's note.]

(1)  Mandatory argument. Unless the Court enters a summary disposition, oral argument is mandatory in the following cases, which will be placed automatically upon the oral argument calendar: 
  
(a)  A granted writ of certiorari; 
  
(b)  A direct appeal from a judgment imposing a sentence of death; 
  
(c)  An appeal following the grant of interim review under Rule 37; 
  
(d)  An appeal following the grant of an application for a certificate of probable cause to appeal in a habeas corpus case in which a sentence of death is under review; 
  
(e)  An appeal by the warden in a habeas corpus case in which a sentence of death has been vacated in the lower court; and 
  
(f)  Questions certified to this Court by the Supreme Court of the United States, any District Court or Circuit Court of Appeals of the United States, or any state appellate court under Rules 46-48. 
  
(2)  Permissive argument. Oral argument may be permitted in all other cases if either party timely files a request for oral argument that complies fully with Rule 51. Requests that do not fully comply with Rule 51 ordinarily will be denied. 
  
(3)  Orders requiring, refusing, expanding, or limiting argument. In any case, the Court may require, refuse, expand, or limit oral argument as it deems appropriate. 
  

  Editor's notes. - This rule was amended effective March 9, 2012 and effective September 9, 2019.  
This rule shall be effective as to cases that docket on or before December 2, 2019.  


RESEARCH REFERENCES

ALR. - Prosecutor's reference in opening statement to matters not provable or which he does not attempt to prove as ground for relief, 16 A.L.R.4th 810.  

——————————

Rule 51. Requests [See Editor's note.]

Rules text
A request for oral argument shall be filed and shall certify that the opposing parties or their attorneys have been notified of the intention to argue the case orally and that inquiry has been made whether they intend also to argue orally. The request shall further certify that the opponents do or do not desire to argue orally, and shall show service upon such opponents. 
  
A request for oral argument must be renewed upon transfer of an appeal to this Court from the Court of Appeals. 
  

  Editor's notes. - This rule was amended effective January 1, 2017.  
This rule shall be effective as to cases that docket before December 2, 2019.  

Rule 51. Requests for Oral Argument [See Editor's note.]

(1)  Time for filing. A request for oral argument by the appellant must be filed within 20 days after the appeal is docketed. A request by the appellee must be filed within 10 days after the appellant's brief is filed. Requests must not exceed 10 pages and must be made in a separate filing and self-contained; they must not incorporate by reference briefs or portions of the record. No extensions of the time for filing a request for oral argument will be allowed. 
  
(2)  Statement of reasons for requesting oral argument. A request for oral argument shall state with particularity why oral argument is needed. Reasons for which oral argument may be needed may include, but are not limited to, that the record on appeal is unusually complex, that the appeal presents an important question of first impression for this Court, that the decisions of this Court or the Court of Appeals at issue in the appeal are inconsistent or otherwise warrant reconsideration, or that the appeal otherwise presents important questions of unusual complexity. The statement should identify with particularity the issue or issues on which the party intends to focus during argument. Conclusory assertions do not comply with this rule. 
  
(3)  Notice to opposing parties. Prior to filing a request for oral argument, a party shall notify the opposing parties or their counsel of the intention to request oral argument and inquire whether those opposing parties also desire oral argument. A request shall certify that such notification and inquiry has been made, and a request shall further state whether the opposing parties do or do not desire oral argument. 
  
(4)  Transferred cases. A request for oral argument must be renewed upon transfer of an appeal to this Court from the Court of Appeals. 
  
(5)  Number of persons arguing. Leave of the Court must be obtained before more than one attorney will be permitted to argue for the appellant or the appellee, even when multiple parties appear as appellant or appellee in the same case or cases consolidated for oral argument. The Court discourages argument by more than one attorney for the appellant or the appellee. Leave will be granted for more than two attorneys to argue for the appellant or the appellee only in exceptional circumstances. An application for leave to divide argument time must be filed in the form of a motion explaining with particularity why such division is necessary. 
  

  Editor's notes. - This rule was amended effective January 1, 2017 and effective September 9, 2019.  
This rule shall be effective as to cases that docket on or after December 2, 2019.  

——————————

Rule 52. Appearance.

Rules text
Attorneys appearing for oral argument should notify the Clerk of their presence upon arrival at the courtroom. Argument is waived unless attorneys are ready to argue in the sequence presented on the calendar. 
  

——————————

Rule 53. Order of argument.

Rules text
Appellant opens the argument. Appellee (or cross-appellant) replies. Rebuttal is restricted to one attorney, representing appellant, who shall confine his or her arguments to matters covered in argument of opposing counsel. 
  

——————————

Rule 54. Time.

Rules text
Unless otherwise provided by the Court, oral argument is limited to 20 minutes for each side except in direct appeals of judgments imposing the death penalty, which are limited to 30 minutes for each side. Appeals, cross-appeals, and companion cases shall be considered to be one case for the purpose of oral argument. Parties must divide the allotted time by agreement among themselves. The yellow podium light indicates 5 minutes of argument time remain; the red podium light indicates that time has expired. 
  

  Editor's notes. - This rule was amended June 20, 2011, and became effective July 1, 2011. This rule was amended effective January 1, 2017.  

——————————

Rule 55. Courtroom decorum.

Rules text
(1)  Talking, reading newspapers or other material, and audibly studying briefs and arranging papers are prohibited in the courtroom without the express permission of the Court. The lawyers' lounge has been provided for these purposes. 
  
(2)  All counsel appearing before the Court must be properly attired. 
  

——————————

XI. Opinions and Judgments


——————————

Rule 56. Participation of justices.

Rules text
Each judgment shall show on its face the vote, non-participation, or disqualification of each Justice. 
  

——————————

Rule 57. Disqualified or not participating.

Rules text
A disqualified or nonparticipating Justice shall be replaced by a senior appellate justice or judge, a judge of the Court of Appeals, or a judge of a superior court whenever necessary to achieve a quorum and on any other occasion that the participating Justices by majority vote deem such replacement necessary. A disqualified or nonparticipating Justice does not participate in any motions or decisions or the opinion on the merits and is not present when discussions regarding the case take place. Neither briefs and motions nor copies of draft opinions or other internal documents are circulated to the disqualified or nonparticipating Justice. 
  

  Editor's notes. - This rule was amended effective November 5, 2018.  

——————————

Rule 58. Judgments.

Rules text
When a Justice concurs, he or she agrees with the opinion and judgment of either the opinion or the order. When a Justice concurs specially or in the judgment only, he or she does not agree with all that is said in the opinion or the order. A dissenting Justice disagrees with the opinion and judgment. 
  

——————————

Rule 59. Affirmance without opinion.

Rules text
An affirmance without opinion may be rendered in any civil case when the Court determines one or more of the following circumstances exist and is dispositive of the appeal: 
  
(1)  The evidence supports the judgment; 
  
(2)  No harmful error of law, properly raised and requiring reversal appears; or 
  
(3)  The judgment of the court below adequately explains the decision and an opinion would have no precedential value. 
  
Rule 59 cases have no precedential value.  
  
Law reviews. -  For essay, "Lightening the Load: In the Georgia Supreme Court," see 37 Ga. L. Rev. 697 (2003).  


JUDICIAL DECISIONS

Establishment of law of the case. - Although the Supreme Court of Georgia's affirmance without opinion of a trial court's decision had no precedential value, it still established the law of the case. Moreton Rolleston, Jr., Living Trust v. Kennedy, 277 Ga. 541, 591 S.E.2d 834, cert. denied, 541 U.S. 1042, 124 S. Ct. 2168, 158 L. Ed. 2d 732 (2004).  

——————————

Rule 60. Remittitur.

Rules text
A remittitur shall be transmitted to the Court from which the case was received as follows: 
  
(1)  In death sentences as provided by Georgia Laws 1971, p. 212      (O.C.G.A. § 5-6-11); and 
  
(2)  In other cases as soon as practicable after the expiration of 10 days after the entry of the judgment or upon the denial of a motion for reconsideration, see Rule 27, unless otherwise ordered. 
  

——————————

Rule 61. Stay of remittitur.

Rules text
Any party desiring to have the remittitur stayed in this Court in order to appeal to, or seek a writ of certiorari in, the United States Supreme Court shall file in this Court a motion to stay the remittitur with a concise statement of the issues to be raised on appeal or in the petition for certiorari. Such notice shall be filed at the time of filing a motion for reconsideration or, if no motion for reconsideration is filed, within the time allowed for the filing of the same. See Rule 27. 
  
A stay of remittitur will not be granted by this Court from the denial of a petition for certiorari. 
  

——————————

XII. The Parental Notification Act

Rules 62 through 66 are adopted to provide for the expedited consideration of appeals under the "Parental Notification Act" (O.C.G.A. § 15-11-110 et seq.) for a minor seeking an abortion. 
  

——————————

Rule 62. Certiorari to the Court of Appeals.

Rules text
(1)  Any minor to whom a juvenile court has denied a waiver of notice under O.C.G.A. § 15-11-114(c) and whose appeal to the Court of Appeals has been denied may obtain expedited treatment of a petition for certiorari by filing a petition in this Court. 
  
(2)  A notice of intention to apply for certiorari shall be filed with the Clerk of the Court of Appeals within twenty-four hours after the judgment of the Court of Appeals affirming the disposition of the juvenile court, and the petition shall be filed within 48 hours after the judgment. 
  
(3)  Within twenty-four hours after notice, the Clerk of the Court of Appeals shall prepare the record of the case and a certified copy of the Court of Appeals' opinion and judgment for use by the Supreme Court. 
  
(4)  Time shall be computed as set out in Rule 11. 
  
(5)  The requirements of Rules 38, 40, 42, 43, 44, and 45 are not applicable. The requirement for payment of costs is waived. 
  
(6)  Upon receipt of the petition, any response, the record of the case, and a certified copy of the Court of Appeals' opinion, this Court shall take the petition under consideration and shall grant or deny the petition within 2 days of receipt of the record and certified opinion. 
  
(7)  If certiorari is granted, this Court will render a decision within 5 days following the grant of certiorari. 
  
(8)  If the decision of this Court or the denial of the Petition for Certiorari has the effect of affirming the judgment of the juvenile court, the minor may file a motion for reconsideration and the same will be governed by Rule 27, except that such a motion shall be filed within 5 days from the date of the decision of this Court and may be filed out-of-term. Any such motion will be decided by the Court within 5 days of the filing thereof. 
  

——————————

Rule 63. Direct appeal.

Rules text
(1)  A minor seeking an expedited appeal to this Court shall file a notice of appeal and a certified copy of the order denying waiver of notice with the Clerk of this Court. In order to invoke the special procedures of this rule, the notice of appeal must be filed within 5 days of receipt by the minor of the juvenile court's order. 
  
The name, address, and telephone number of the guardian ad litem and any counsel of record must be included with the notice of appeal. 
  
(2)  A copy of the notice of appeal must also be filed with the juvenile court. 
  
(3)  Upon receipt of the notice of appeal, this Court will issue an order to the juvenile court directing that the record be transmitted to and received by this Court within 5 days from the date of filing of the notice of appeal with this Court. The record of the juvenile court shall be certified by the clerk of the juvenile court and transmitted to this Court under seal. 
  
(4)  A brief may be filed within the time period for the filing of the record. No filing fee is required. A response may be filed within 2 days thereafter. 
  
(5)  This Court shall issue its decision within 5 days of receipt of the record. 
  
(6)  If the decision of this Court affirms the judgment of the juvenile court, the minor may file a motion for reconsideration and the same will be governed by Rule 27, except that such a motion shall be filed within 5 days from the date of the decision of this Court and may be filed out of term. Any such motion will be decided by the court within 5 days of the filing thereof. 
  

Cross references. - Parental Notification Act, § 15-11-680 et seq.  

——————————

Rule 64. Remittitur.

Rules text
If the decision of this Court reverses the judgment of the Court of Appeals or the juvenile court, the remittitur will be forwarded to the Clerk of the Court of Appeals or the clerk of the juvenile court immediately after the rendition of the decision. If the decision of this Court or the denial of the petition for certiorari has the effect of affirming the judgment of the juvenile court, the remittitur shall be transmitted to the Clerk of the Court of Appeals or the clerk of the juvenile court as soon as practicable after the expiration of 5 days from the date of the judgment unless otherwise ordered or unless a motion for reconsideration has been filed. 
  

——————————

Rule 65. Expediting.

Rules text
Upon good cause shown, the Court will enter such orders as will further expedite the processing of these cases. 
  

——————————

Rule 66. Record under seal.

Rules text
All pleadings, briefs, orders, transcripts, exhibits, and any other written or recorded materials that are part of the record shall be considered and treated by the Court as confidential. Upon conclusion of the appellate proceedings the record will be resealed, and the contents of the record shall not be disclosed, except upon order of this Court. 
  

——————————

XIII. Records and Transcripts

Law reviews. -  For article, "Setting the Record Straight: A Proposal to Save Time and Trees," see 14 Ga. St. B.J. 14 (2008).  

——————————

Rule 67. Records and transcripts.

Rules text
The clerk of the trial court shall certify and transmit to the Clerk of this Court the original transcript and copies of all records as required within the time prescribed by statute. In habeas corpus appeals after criminal convictions, the original record in its entirety shall be certified and transmitted. Transmittal of a record shall be through the Supreme Court electronic record access system at http://trial.gasupreme.us/, or by the clerk or deputy personally or by United States mail or express mail, or by a commercial delivery company, charges prepaid. Transmittal by a party or attorney is prohibited. 
  

  Editor's notes. - This rule was amended effective January 1, 2017.  

Cross references. - Disposition of record in appellate court, § 5-6-2.  
Time for filing notice of appeal, etc., §§ 5-6-38 and 5-6-39.  
Habeas corpus appeals, § 9-14-22.  
Mailing address of the clerk of the Supreme Court, GRSC, Rule 2.  
Failure to object to noncompliance being a waiver, GRSC, Rule 20.  
Law reviews. -  For article, "Setting the Record Straight: A Proposal to Save Time and Trees," see 14 Ga. St. B.J. 14 (2008).  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Rules of the Supreme Court prior to the 1979 and 1995 revisions of the rules have been included in the annotations for this rule.  

Delivery of transcript by person designated by attorney for party. - When the clerk of a trial court, within the time provided by law for transmitting a record on exception to a judgment in quo warranto proceedings, enclosed a certified transcript of the record in a sealed package with the name of the clerk written across the seal and delivered it to a private person designated by the attorney for the plaintiff in error, who was not a party to or related to a party or the attorney or agency for a party, with direction to deliver the package to the clerk of the Supreme Court to whom it was addressed, and such party forthwith proceeded on the party's journey and delivered the package intact to the addressee on the same or the succeeding day, such manner of transmission was violative of the rule. Sweat v. Barnhill, 171 Ga. 294, 155 S.E. 18 (1930), (decided under Rule 8 of the original rules, codified as Civil Code 1910, § 6226).  

Dismissal of late appeal was appropriate. - In an attorney lien case, the trial court did not abuse the court's discretion by dismissing the former client's appeal for a delay in transmitting the record appendix because the delay of 55 days was inexcusable and caused by the former client, who had elected to take responsibility for transmitting the record by stating in the notice of appeal that the client would file a record appendix and never amended the clerk's notice of appeal to provide that the clerk would be responsible for transmission of the record. McAlister v. Abam-Samson, 318 Ga. App. 1, 733 S.E.2d 58 (2012).  


RESEARCH REFERENCES

ALR. - Interference with enforcement of judgment in criminal or juvenile delinquent case as contempt, 8 A.L.R.3d 657.  

——————————

Rule 68. Format.

Rules text
Records and transcripts shall be written or printed on one side of white paper not less than letter size of good quality with ample spacing (at least double spaced) and margins so that they may be read easily. The margin at the top shall be of sufficient space so that the transcript may be read when folded over at the top. Metal fasteners which cover the top center are prohibited. 
  

——————————

Rule 69. Sequence.

Rules text
The clerk-certified record with pages numbered at the bottom and a manuscript cover shall be arranged as follows: 
  
(1)  Index (including page references and dates of filing); 
  
(2)  Notice of appeal; 
  
(3)  Other items in chronological order; and 
  
(4)  Clerk's certificate. 
  
Voluminous records may be bound in separate parts, but each part shall be certified separately. 
  

  Editor's notes. - This rule was amended effective January 1, 2017.  


JUDICIAL DECISIONS

Dismissal of late appeal was appropriate. - In an attorney lien case, the trial court did not abuse the court's discretion by dismissing the former client's appeal for a delay in transmitting the record appendix because the delay of 55 days was inexcusable and caused by the former client, who had elected to take responsibility for transmitting the record by stating in the notice of appeal that the client would file a record appendix and never amended the clerk's notice of appeal to provide that the clerk would be responsible for transmission of the record. McAlister v. Abam-Samson, 318 Ga. App. 1, 733 S.E.2d 58 (2012).  

——————————

Rule 70. Court reporter's transcript.

Rules text
The transcript (original) shall be a separate document and not attached to the record. It should show the style of the case and an index, including page references, of witnesses and exhibits. Voluminous transcripts may be bound in separate parts. The court reporter and clerk shall certify each part. Court reporters should try to submit an electronic copy of the transcript, as set out by administrative order of this Court, directly to the Supreme Court or to the trial court for transmittal to the Supreme Court. The electronic copy will not be an official record of the Supreme Court of Georgia. 
  

——————————

Rule 71. Evidence.

Rules text
Where a party relies upon physical evidence on appeal that was proffered at trial, the party shall see that a description or a photograph of the physical evidence, together with an explanation of it, if helpful, is included within the transcript, in lieu of sending the original evidence. 
  
(1)  If the party who is relying upon physical evidence deems the original evidence to be of such importance that a photograph or a description cannot suffice to demonstrate the party's contention, application may be made to the trial court for an order directing the transmission of the original evidence to this Court, or application may be made to this Court for such an order if it cannot be obtained from the trial court after a bona fide effort. 
  
(2)  Where the admissibility of photographs is attacked, the originals or exact duplicates, to be furnished by appellant, shall be included in the transcript. 
  
(3)  The court reporter and clerk shall certify the exhibits. 
  


JUDICIAL DECISIONS

Failure to make application for transmission. - Supreme court declined to exercise the court's discretion to order the trial court to transmit DVDs, which contained the defendant's questioning, to the supreme court because the appellate record contained no transcript of the defendant's interview as recorded on the DVDs, and the defendant failed to make application for the transmission of the DVDs to the supreme court pursuant to Ga. S. Ct. R. 71(1); the defendant deliberately chose not to rely on any material set forth in the DVDs but rather based the defendant's contentions solely on the testimony of an investigator, and because the defendant failed to compile a record that demonstrated all that transpired in the trial court with regard to the defendant's motion to suppress statements the defendant made to police officers, the supreme court presumed that the evidence before the trial court supported the court's decision to deny the motion. Crawford v. State, 288 Ga. 425, 704 S.E.2d 772 (2011).  

Supreme court declined to order trial court to transmit DVDs. - Supreme court declined to exercise the court's discretion to order the trial court to transmit DVDs of the defendant's interview to the supreme court because the appellate record contained no transcription of the defendant's interview as recorded on the DVDs, and the defendant failed to make application for the transmission of the DVDs to the supreme court; in arguing the enumeration in the brief to the supreme court, the defendant deliberately chose not to rely on any material set forth in the DVDs but rather based the contentions solely on a specific page in the transcript of the prosecutor's closing argument, which showed only that an untranscribed portion of a coindictee's interview was again played for the jury. Boatright v. State, 289 Ga. 597, 713 S.E.2d 829 (2011).  

——————————

Rule 72. Prohibited evidence.

Rules text
Unless directed by this Court, no physical evidence or exhibits shall be sent to this Court that do not fit within the transcript or are bulky, cumbersome or expensive to transport, or which, by reason of their nature, are dangerous to handle. 
  

——————————

Rule 73. Return of evidence.

Rules text
Original evidence or exhibits received by this Court pursuant to Rules 71 or 72 shall be offered back to the trial court clerk and to the parties within 90 days after the remittitur is returned to the lower Court. 
  
Evidence or exhibits not reclaimed will be destroyed. 
  

——————————

Rule 74. Waiver.

Rules text
Appellee shall be deemed to have waived any failure of the appellant to comply with the provisions of the Appellate Practice Act relating to the filing of the transcript of the evidence and proceedings or transmittal of the record to this Court unless objection thereto was made and ruled upon in the trial court prior to transmittal, and such order is appealed as provided by law. 
  

Cross references. - Provisions of the Appellate Practice Act relating to this rule, § 5-5-40 (extension of time for filing transcript upon motion for new trial), § 5-6-32 (manner of service of motions), § 5-6-38 (specifications regarding record and transcript in cross-appeal), § 5-6-39 (extension of time for filing transcript and transmitting record, generally), §§ 5-6-41 and 5-6-42 (preparation and filing of transcript), § 5-6-43 (preparation and filing of record), and § 5-6-51 (indication, in suggested forms, of whether transcript will be filed for inclusion in the record on appeal).  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Rules of the Supreme Court prior to the 1979 and 1995 revisions of the rules have been included in the annotations for this rule.  

The cause for late filing of a transcript is a fact issue for determination in the first instance in the trial court. Southeastern Plumbing Supply Co. v. Lee, 232 Ga. 626, 208 S.E.2d 449 (1974), (decided under Rule 11 of the 1971 Rules).  
The cause for delay in the processing of the appeal is a fact issue for determination in the trial court. Taylor v. Whitmire, 234 Ga. 449, 216 S.E.2d 310 (1975), (decided under Rule 11 of the 1971 Rules).  

If the late filing issue is not raised and determined in the trial court, then the appellee is deemed to have waived that issue, and the appellee cannot assert that issue in the appellate court. Southeastern Plumbing Supply Co. v. Lee, 232 Ga. 626, 208 S.E.2d 449 (1974), (decided under Rule 11 of the 1971 Rules).  

——————————

XIV. Media Rules


Cross references. - U.S. Const., Amend. 1.  
Open Meetings, T. 50, C. 14.  

——————————

Rule 75. 

Rules text
Proceedings in the Supreme Court may be broadcast by television and radio, recorded electronically, and photographed by still news photographers, if in compliance with the provisions of this plan and the Code of Judicial Conduct. 
  

——————————

Rule 76. 

Rules text
No broadcasting, recording, or photographing shall distract from the dignity of the Court proceedings. 
  

——————————

Rule 77. 

Rules text
No more than 4 still photographers and 4 television cameras will be permitted in the courtroom for coverage at any time while a proceeding is in session. However, the Court will allow all photographers and television stations to pool or divide the time, so that all will be allowed to participate. The positioning and removal of cameras shall be done only when the Court is in recess. Any pooling arrangements among those seeking to provide camera coverage shall be the sole responsibility of media persons. Neither the Clerk nor the Public Information Officer is responsible for resolving disputes regarding the same.  
  

——————————

Rule 78. 

Rules text
The Court, upon request, will permit persons to obtain audio from the Court's public address system on a first-come, first-served basis. 
  

——————————

Rule 79. 

Rules text
Persons desiring to cover a proceeding must furnish their own equipment and shall be responsible for it. 
  

——————————

Rule 80. 

Rules text
All television cameras are restricted to the alcove of the Courtroom. Television cameras or still cameras which produce distracting noise or sound may not be used. 
  

——————————

Rule 81. 

Rules text
During sessions of the Court, still news photographers may sit anywhere in the courtroom designated for use by the public, and may take pictures. However, if they wish to take pictures while standing they must do so from behind the back rows of spectator seats or from the alcove. No flashbulbs or noisy motor drives or battery-operated film advances may be used in the courtroom. 
  

——————————

Rule 82. 

Rules text
During the time the Court is in session, television personnel will be limited in their movements to the alcove area of the courtroom. They and still news photographers will be permitted to enter and leave the courtroom through the back doors of the alcove into the lawyer's lounge. 
  

——————————

Rule 83. 

Rules text
All persons covering a hearing or event will remain in the areas designated by the Court and will avoid activity that might disrupt the proceedings. 
  

——————————

Rule 84. 

Rules text
This plan shall not affect the coverage of any judicial proceeding by a news reporter or other person who is not using a camera, broadcast, or recording device but who is taking notes or making sketches. 
  

——————————

Rule 85. 

Rules text
Attorneys appearing before the Supreme Court may not give interviews in the courtroom or in the Judicial Building, and media representatives shall not seek interviews in the courtroom or in the Judicial Building, without permission of the Court. 
  

——————————

Rule 86. 

Rules text
All media representatives who cover a judicial proceeding are subject to this plan and thereby agree to observe the rules and objectives set out herein. 
  

——————————

Rule 87. 

Rules text
In the event that the Court holds judicial sessions at places other than in the courtroom of the Judicial Building in Atlanta, the spirit of this plan shall be followed to the extent possible. 
  

——————————

Rule 88. 

Rules text
The restrictions under this plan are not to be applied to the coverage of ceremonial or non-judicial proceedings. 
  

——————————

Rule 89. 

Rules text
The Supreme Court reserves the right in any particular proceeding to modify by court order any of the above rules and provisions, whether on its own motion or on the written request of any member of the media affected by the rules and provisions. 
  

——————————

Rule 90. 

Rules text
The Supreme Court shall retain the exclusive authority to limit, restrict, prohibit, and terminate the photographing, recording, and broadcasting of any judicial session. 
  

——————————

XV. Student Practice Rule


Cross references. - Use of third-year law students and law school staff instructors as legal assistants in criminal proceedings, § 15-18-22.  
Unauthorized practice of law prohibited, § 15-19-51.  

——————————

Rule 91. Purpose.

Rules text
The purpose of this Rule is to recognize and support experiential learning opportunities that currently exist for law students in Georgia and to broaden the potential range of such opportunities, thereby expanding access to justice through the work of properly qualified and supervised law students who are permitted, as if admitted and licensed to practice law, to represent and appear on behalf of units of government and persons unable to afford legal services. By expanding the range of work that law students may do as if admitted to practice, this Rule does not, however, address nor intend in any way to restrict the wide variety of activities in which law students currently assist lawyers in their practice of law, including both law school educational programs and traditional work as law clerks. 
  

  Editor's notes. - This rule was adopted effective August 15, 2015, superseding former Rule 91.   
Law reviews. -  For article, "Supreme Court of Georgia Dramatically Expands Student Practice: Supporting Experiential Education and Broadening Access to Justice," see 21 Ga. St. Bar. J. 50 (Feb. 2016).  

——————————

Rule 92. Activities Permitted by a Registered Law Student.

Rules text
An eligible law student registered for student practice pursuant to this Rule, when under the supervision of a member of the State Bar of Georgia, may, as if admitted and licensed to practice law in Georgia, advise, prepare legal instruments, appear before courts and administrative agencies and otherwise take action on behalf of: 
  
(1)  any state, local, or other government unit or agency; 
  
(2)  any person who is unable financially to pay for the legal services of an attorney; or  
  
(3)  any non-profit organization the purpose of which is to assist low or moderate income persons.  
  
When a registered law student appears before a court or agency, the judge or presiding officer has authority to prescribe the form and manner by which such student may participate in proceedings. A registered law student may neither ask for nor receive any compensation or remuneration of any kind from any client for whom the student renders services; but this shall not prevent the student from receiving compensation, or a scholarship, stipend or other remuneration from a law school, governmental entity, or other non-profit agency in acknowledgment of the services the student is performing. Nothing in this Rule prohibits a supervising attorney, or organization employing such supervising attorney, from applying for, charging, or collecting a fee relating to activities of the registered law student authorized by this Rule that the attorney or organization otherwise may properly apply for, charge, or collect. Communications between the client of a supervising attorney and a registered law student shall be privileged to the same extent as communications protected by attorney-client privilege and work product doctrine and protected as confidential under the Georgia Rules of Professional Conduct, and the presence of a registered law student during communications between the supervising attorney and the client shall not waive any otherwise applicable evidentiary privilege or duty of confidentiality. 
  
Nothing contained in this Rule shall affect the right of any person who is not admitted to practice law to do anything that he or she might lawfully do prior to the adoption of this Rule nor the right of lawyers to use assistants in their practice as permitted by the Georgia Rules of Professional Conduct. 
  

  Editor's notes. - This rule was adopted effective August 15, 2015, superseding former Rule 92.   
Law reviews. -  For article, "Supreme Court of Georgia Dramatically Expands Student Practice: Supporting Experiential Education and Broadening Access to Justice," see 21 Ga. St. Bar. J. 50 (Feb. 2016).  

——————————

Rule 93. Requirements for Registration.

Rules text
A law student is eligible for registration if the student:  
  
(1)  is enrolled at the time of original registration in a school of law approved by the American Bar Association; and  
  
(2)  has completed at the time of original registration legal studies equivalent to at least two semesters of full-time study. 
  

  Editor's notes. - This rule was adopted effective August 15, 2015, superseding former Rule 93.   

——————————

Rule 94. Procedure for Registration.

Rules text
To register an eligible law student under this Rule, the student's law school must file with the Office of Bar Admissions the following:  
  
(1)  certification by the law school dean that: 
  
(a)  the student has completed legal studies equivalent to at least two semesters of full-time study, 
  
(b)  the student is currently in good academic standing, and 
  
(c)  to the best of the knowledge of the dean, the student is of good moral character and is prepared to begin the work described under this Rule; 
  
(2)  certification by the law student that the student has read and is familiar with the Georgia Rules of Professional Conduct and that the student will comply with all provisions of the Georgia Rules of Professional Conduct applicable to activities undertaken by the student pursuant to this Rule; and 
  
(3)  an oath signed by the student including at a minimum the following affirmations or equivalent statements: 
  
(a)  "I will support the Constitution of the United States and the Constitution of the State of Georgia." 
  
(b)  "I will maintain the respect due to courts of justice and judicial officers."  
  
(c)  "I will employ such means only as are consistent with truth and honor, and will never seek to mislead by any artifice or false statement of fact or law."  
  
(d)  "I will maintain and protect all confidences entrusted to me." 
  
(e)  "I will in all other respects conduct myself personally and professionally in conformity with the high standards of conduct imposed upon members of the State Bar of Georgia." 
  
The registration shall remain in effect until the student's graduation from law school unless terminated. 
  
Upon determining that a student has complied with the above requirements for registration, the Office of Bar Admissions shall assign a number identifying the registered student and provide to the student evidence of registration, which may be in either electronic or printed form. The registered student shall include this identifying number on the signature line of any document prepared pursuant to Rule 95(4), and shall produce evidence of registration upon request when appearing before any court or tribunal of this state. 
  
The Director of the Office of Bar Admissions may terminate registration at any time without prior notice or hearing and without any showing of cause. The Director of the Office of Bar Admissions shall terminate registration upon receipt of notice from the law school dean that: 
  
(1)  the student has been placed on academic probation; 
  
(2)  the student is no longer enrolled at the law school; or 
  
The registration shall remain in effect until the student's graduation from law school unless terminated. 
  
(3)  the dean has determined to terminate the dean's prior certification, which the dean may do at any time without prior notice or hearing and without any showing of cause. 
  
The dean of the student's law school may designate an associate or assistant dean or other appropriate law school official to file certifications and notices under this provision on the dean's behalf. 
  

  Editor's notes. - This rule was adopted effective August 15, 2015, superseding former Rule 94.   
Law reviews. -  For article, "Supreme Court of Georgia Dramatically Expands Student Practice: Supporting Experiential Education and Broadening Access to Justice," see 21 Ga. St. Bar. J. 50 (Feb. 2016).  

——————————

Rule 95. Supervision of a Registered Law Student.

Rules text
An attorney who supervises a registered law student shall:  
  
(1)  confirm that the certifications required by this Rule have been filed with the Office of Bar Admissions and that registration has not been terminated; 
  
(2)  have personal and professional responsibility for all activities of the student registered pursuant to this Rule and ensure that the student is covered by an adequate amount of malpractice insurance unless the supervising attorney is a public prosecutor or otherwise an official protected by governmental immunity;  
  
(3)  counsel and assist the student, and in particular provide guidance in matters of professional responsibility and legal ethics, in order to assure proper practical training of the student and effective representation of the person or entity receiving services in relation to activities of the student registered pursuant to this Rule; 
  
(4)  review, approve and personally sign any document prepared by a student that is filed in any court or tribunal, and review and approve any document prepared by a student that would have binding legal effect on a person or entity receiving services in relation to activities of the student registered pursuant to this Rule, and require that any document signed by a law student states that the student is acting as a registered law student pursuant to this Rule;  
  
(5)  obtain a signed consent from a person or entity being represented acknowledging that the supervising attorney is being assisted by the registered law student; and 
  
(6)  be physically present during the conduct of any grand jury investigation, administrative proceeding, hearing, trial, or other proceeding in which the registered law student appears unless the judicial officer of the court or tribunal in which the student is appearing determines that the physical presence of the supervising attorney is not necessary. 
  

  Editor's notes. - This rule was adopted effective August 15, 2015, superseding former Rule 95.   

——————————

Rule 96. Appearance and Argument before the Georgia Supreme Court.

Rules text
Law students authorized to practice under the Student Practice Rules, see Rules 91-96, or the Law School Graduate Rules, see Rules 97-103, may co-author briefs, indicating their status on the signature line. A law student participating in a clinical program at a Georgia law school may be authorized to make oral argument if the supervising attorney of the program files a motion to authorize the law student to argue and includes in the motion the name of the student seeking to argue, the extent of the attorney supervision to prepare the student for argument, and a statement that the supervising attorney will be personally present and prepared to supplement any oral statement made by the student. The Court must give specific approval for the law student's participation in the argument. Law students and recent law school graduates are not eligible to present oral argument based on their participation in legal training programs organized in the offices of governments and non-profit organizations. 
  

  Editor's notes. - This rule was added effective September 9, 2019.  
This rule shall be effective as to cases that docket on or after December 2, 2019.  
The former rule was deleted effective August 15, 2015.  

——————————

XVI. Law School Graduates


——————————

Rule 97. 

Rules text
A law school graduate certified under these rules, when under the supervision of the Attorney General, a district attorney, a solicitor-general of a state court, a solicitor of a municipal court, a public defender, or a licensed practicing attorney who works or volunteers for a court or for a not-for-profit organization which provides free legal representation to indigent persons or children may assist in proceedings within this state as if admitted and licensed to practice law in this state. 
  

——————————

Rule 98. 

Rules text
All pleadings and other entries of record must also be signed by the Attorney General, a district attorney, solicitor general, solicitor, public defender, or duly appointed assistant attorney general, assistant district attorney, assistant solicitor general, assistant solicitor, assistant public defender, or licensed practicing attorney as described in Rule 97. In the conduct of any grand jury investigation, administrative proceeding, hearing, trial, or other proceeding, such Attorney General, district attorney, solicitor general, solicitor, public defender, or duly appointed assistant district attorney, assistant solicitor general, assistant solicitor, assistant public defender, or licensed practicing attorney as described in Rule 97, must be physically present. 
  

——————————

Rule 99. 

Rules text
An eligible law-school graduate is a recent graduate of a Georgia law school or of an accredited law school from another state who has not yet received the results of his or her first  taking of any bar examination. Such graduate shall file a petition to practice as a law-school graduate with the Clerk of the Supreme Court, setting out the graduate's name, address, the name of the law school from which he or she graduated and the date thereof, and the name, title and signature of the Attorney General, district attorney, solicitor general, solicitor, public defender, or licensed practicing attorney as described in Rule 97, whom the graduate intends to assist. If available, evidence of certification of fitness to practice law from the Board to Determine Fitness of Bar Applicants issued under Part A, Section 11 of the Rules Governing Admission to the Practice of Law, or similar certification from another state, shall be attached to the petition. If not available, the status of the graduate's fitness application in Georgia or any other state, if any, shall be set out in the petition. A graduate who has been denied or tentatively denied certification of fitness to practice law in Georgia, or any other state, shall not be eligible to practice under this Rule. 
  
Application for a certificate of fitness to take the bar examination is not a prerequisite to eligibility to practice as a graduate. 
  
Any graduate eligible to assist the Attorney General, a district attorney, solicitor general, solicitor, or public defender under this Rule is not required to possess the qualifications for appointment to the office of Attorney General, district attorney, solicitor general, solicitor, public defender, or assistant attorney general, assistant district attorney, assistant solicitor general, assistant solicitor, or assistant public defender. 
  

——————————

Rule 100. 

Rules text
Upon receiving and examining the petition of the graduate, the Court shall register the graduate as eligible to practice under these rules until the end of the month (October or May) in which the results of the first Georgia Bar examination given after the petitioner's graduation will be published. The Court shall issue a certificate to the graduate setting out the petitioner's status as a graduate and the duration of his or her eligibility to practice under these rules. 
  

——————————

Rule 101. 

Rules text
The graduate shall present such certificate to the judge of the trial court where the graduate intends to assist in proceedings. The graduate may be authorized to participate in the proceedings in such form and manner as the judge of the court where such authority is to be exercised may prescribe. Before entering an order authorizing a graduate to assist the Attorney General, district attorney, solicitor general, solicitor, or public defender, the judge shall further require of the graduate an oath similar to the oath required by a district attorney, a solicitor general, a solicitor, or a public defender. 
  
As to each graduate authorized to assist the Attorney General, a district attorney, solicitor general, solicitor, public defender, or licensed practicing attorney as described in Rule 97, there shall be kept on file in the office of the clerk of the court where such authority is to be exercised, a copy of this Court's certificate, the graduate's oath if required, and the judge's order. 
  

——————————

Rule 102. 

Rules text
If during this period the Board to Determine Fitness of Bar Applicants, or a similar board from another state, denies or tentatively denies the graduate's application, the graduate shall notify the judge of the trial court where he or she is assisting in proceedings immediately and such authority to practice as a graduate shall terminate and be revoked. 
  

——————————

Rule 103. 

Rules text
A licensed practicing attorney as described in Rule 97, who is supervising law graduates under this Rule, shall ensure that at all times the graduate is covered by an adequate amount of malpractice insurance. 
  

——————————

XVII. Proposed Amendments to the Uniform Rules


——————————

Rule 104. 

Rules text
Any request to the Court to amend the Uniform Rules of the five classes of trial courts, or to adopt rules that deviate from the uniform rules, emergency rules, or experimental rules, shall be filed with the Clerk of the Supreme Court. Internal operating procedures must also be filed with the Clerk of the Supreme Court but do not require the Court's approval. 
  

——————————

Rule 105. 

Rules text
Any proposal submitted, except submissions of internal operating procedures, shall contain a statement that a copy of the proposed rule has been forwarded to the State Bar for comment. In the case of an experimental rule, the proposal shall also contain a statement that the rule has been advertised to the local bar for 30 days prior to filing. 
  

——————————

Rule 106. 

Rules text
Any submission, including submissions of internal operating procedures, shall explain the reasons for the proposal, the ways that it differs from existing rules and procedures, and the specific changes sought, with additional material underlined and deleted material stricken through. 
  

——————————

XVIII. Defeated Senior Judges


——————————

Rule 107. [Deleted].


Rules text
  Editor's notes. - This rule was deleted effective January 24, 2019.  

——————————

Rule 108. [Deleted].


Rules text
  Editor's notes. - This rule was deleted effective January 24, 2019.  

——————————

Rule 109. [Deleted].


Rules text
  Editor's notes. - This rule was deleted effective January 24, 2019.  

——————————

XIX. Continuing Judicial Education


——————————

Rule 110. 

Rules text
Each Justice of the Supreme Court of Georgia shall complete a minimum of 12 hours of instruction in an approved continuing judicial or legal education activity during each calendar year. If a Justice completes more than twelve hours in a year, the excess credit may be carried forward and applied to the education requirement for the succeeding year only. 
  
Each Justice shall complete during each year a minimum of 1 hour of continuing judicial or legal education activity in the area of legal or judicial ethics and 1 hour in an activity of the Institute of Continuing Legal Education in the area of professionalism. These hours are to be included in, and not in addition to, the twelve-hour requirement. If a Justice completes more than 1 hour in either or both of these areas during a year, the excess may be carried forward to a maximum of 2 hours in either or both areas and be applied to the ethics and/or professionalism requirement for succeeding years.  
  
The Supreme Court may exempt a Justice from the continuing judicial education requirements but not from the reporting requirements of this rule for a period of not more than one year upon a finding by the Court of special circumstances unique to that member constituting undue hardship. 
  

——————————

Rule 111. 

Rules text
On or before January 31 of each year, each Justice shall make and file with the Clerk of the Supreme Court evidence of compliance with the requirements of the program for mandatory continuing judicial education. 
  

——————————

Rule 112. 

Rules text
Continuing education programs for which a Justice may receive qualifying credit shall include: (1) programs of the Appellate Judges Conference sponsored by the American Bar Association; (2) programs sponsored by the Institute of Continuing Judicial Education of Georgia; (3) programs of continuing legal education accredited by the Commission on Continuing Lawyer Competency of the State Bar of Georgia, including all programs of the Institute of Continuing Legal Education; (4) programs sponsored by any law school accredited by the American Bar Association; and (5) such other programs of continuing judicial or legal education as may be approved by the Supreme Court of Georgia. 
  
For teaching in a program qualifying under (1)-(5), above, a Justice shall be given three hours credit for each hour of instructional responsibility when no handout paper is required but preparation is necessary and is conducted, and six hours of each hour of instructional responsibility when a handout paper is required and prepared. When the same lecture or instructional activity is repeated in a single fiscal year, additional credit shall be given equivalent to the actual time spent in delivering that presentation. 
  

——————————

Rule 113. 

Rules text
In the event a Justice shall fail to comply with the requirements of the rules for Mandatory Continuing Judicial Education at the end of an applicable period, such Justices may submit to the Supreme Court a specific plan for making up the deficiency of necessary hours within 60 days after the last day for the reporting of activities for the preceding year. 
  
In the event such plan is not submitted, or in the event a plan is submitted but not complied with during the 60 day period, the Supreme Court shall administer a reprimand to the noncomplying Justice and the fact of such reprimand may be noted and published in the Supreme Court Reports. 
  

——————————

XX. Extended Public Service Program


——————————

Rule 114. 

Rules text
An attorney who is a member in good standing ofthe bar of another state, territory or district (hereafter referred to as an "out-of-state attorney") who is employed by, associated with, or serving as a volunteer pro bono attorney with the Attorney General, a district attorney, a solicitor-general of a state court, a solicitor of a municipal court, a public defender, or a licensed practicing attorney who works or volunteers for a court or for a not-for-profit organization which provides free legal representation to indigent persons or children may assist in proceedings within this state as if admitted and licensed to practice law in this state provided that such attorney complies with the provisions of Rules 114 through 120. 
  

——————————

Rule 115. 

Rules text
All pleadings and other entries of record must also be signed by the Attorney General, a district attorney, solicitor-general, solicitor, public defender, or duly appointed assistant attorney general, assistant district attorney, assistant solicitor general, assistant solicitor, assistant public defender, or licensed practicing attorney as described in Rule 114. In the conduct of any grand jury investigation, administrative proceeding, hearing, trial, or other proceeding, such Attorney General, district attorney, solicitor-general, solicitor, public defender, or duly appointed assistant district attorney, assistant solicitor-general, assistant solicitor, assistant public defender, or licensed practicing attorney as described in Rule 114, must be physically present. 
  
An out-of-state attorney authorized to practice under this Part shall not use the title of any public officer or employee of this state or use any designation that implies that such attorney is admitted to practice as an attorney in this state. 
  

——————————

Rule 116. 

Rules text
A petition for permission for an out-of-state attorney to assist in proceedings under this Part shall be filed by the Attorney General, a district attorney, solicitor general, solicitor, public defender, the chief legal officer of a not-for-profit organization which provides free legal representation to indigent persons or children, or a licensed practicing attorney who works or volunteers to provide free legal representation to indigent persons or children with the Clerk of the Supreme Court, setting out the attorney's name, address, the name of the law school from which he or she graduated, and the name of each jurisdiction in which such attorney has been admitted to the practice of law. Such petition shall include: 
  
(1)  A certificate of any court of last resort in each such jurisdiction certifying that the out-of-state attorney is a member in good standing of the bar of such jurisdiction; 
  
(2)  A certificate from the disciplinary authority of each jurisdiction of admission which states that the out-of-state attorney has not been suspended, disbarred or disciplined and that no charges of professional misconduct are pending; and 
  
(3)  An affidavit by the out-of-state attorney that he or she has not within the previous five years been found to have provided ineffective assistance of counsel or personally to have committed prosecutorial misconduct by a court of law in any jurisdiction in which such attorney is admitted to practice or have been found by a court of law to have committed professional malpractice in any civil action. 
  
If the out-of state attorney has applied to take the Georgia Bar Examination, the petition shall set forth the date application was made and the anticipated date of the examination and shall be accompanied, if available, by evidence of certification of fitness to practice law from the Board to Determine Fitness of Bar Applicants issued under Part A, Section 11 of the Rules Governing Admission to the Practice of Law. If not available, the status of the out-of-state attorney's fitness application in Georgia or any other state, if any, shall be set out in the petition. An out-of-state attorney who has been denied or tentatively denied certification of fitness to practice law in Georgia, or any other state or whose certification of fitness has been suspended, shall not be eligible to practice under this Rule. 
  

——————————

Rule 117. 

Rules text
Upon receiving and examining the petition of the out-of-state attorney, the Court shall register the out-of-state attorney as eligible to practice under these Rules. Permission to practice under these Rules shall be valid for a period not to exceed 18 months. 
  
Permission to practice under this Rule shall terminate if: 
  
(1)  The out-of-state attorney ceases to be employed by, associated with, or serve as a volunteer pro bono attorney with the official or attorney who filed the petition. It shall be the duty of such official or attorney to notify the Clerk of this Court, in writing, that the out-of-state attorney is not so employed, associated, or serving; 
  
(2)  The out-of-state attorney is admitted to the practice of law in this state; 
  
(3)  The out-of-state attorney fails the Georgia Bar Examination; 
  
(4)  The out-of-state attorney's certification of fitness is suspended by the Board to Determine Fitness of Bar Applicants of the Supreme Court of Georgia or by the Bar Admissions authority of any other state; 
  
(5)  The out-of-state attorney is suspended or disbarred for disciplinary reasons in any jurisdiction in which such attorney is admitted to practice. 
  
The Court shall issue a certificate to the out-of-state attorney setting out the petitioner's status as an out-of-state attorney and the duration of his or her eligibility to practice under these Rules. 
  

——————————

Rule 118. 

Rules text
The out-of-state attorney shall present such certificate to the judge of the trial court where the out-of-state attorney will assist in proceedings. The judge shall enter an order setting forth the form and manner in which the out-of-state attorney is authorized to participate in proceedings. Before entering such order authorizing an out-of-state attorney to assist in proceedings pursuant to these Rules, the judge shall require the out-of-state attorney to take the oath prescribed by Part B, Section 16 of the Rules Governing Admission to the Practice of Law. If the out-of-state attorney will be assisting the Attorney General, a district attorney, solicitor-general, solicitor, or public defender, the judge shall further require of the out-of-state attorney an oath similar to the oath required by an attorney employed by such public official. 
  
A copy of this Court's certificate, the oath or oaths, and the judge's order authorizing an out-of-state attorney to assist in proceedings pursuant to these Rules shall be kept on file in the office of the clerk of the court where such authority is to be exercised. If the out-of-state attorney is authorized to assist in more than one court within a judicial circuit, a certified copy of the Court's certificate, the oath or oaths, and the judge's order shall be filed with each clerk of court. 
  

——————————

Rule 119. 

Rules text
All out-of-state attorneys permitted to practice under this Rule shall be subject to the jurisdiction of the Court for disciplinary purposes to the same extent as all other lawyers licensed to practice law in this state. 
  

——————————

Rule 120. 

Rules text
A licensed practicing attorney as described in Rule 114, who is supervising out-of-state attorneys under this Part, shall ensure that at all times the out-of-state attorney is covered by an adequate amount of malpractice insurance. 
  

——————————

XXI. Provision of Legal Services Following Determination of Major Disaster


——————————

Rule 121. [Practicing law when emergencies impact justice system.]

Rules text
(1)  Determination of Existence of Major Disaster. Solely for purposes of this Rule, this Court shall determine when an emergency affecting the justice system, as a result of a natural or other major disaster, has occurred in: 
  
(a)  this jurisdiction and whether the emergency caused by the major disaster affects the entirety or only a part of this jurisdiction, or 
  
(b)  another jurisdiction, but only after such a determination and its geographical scope have been made by the highest court of that jurisdiction. The authority to engage in the temporary practice of law in this jurisdiction pursuant to paragraph (3) shall extend only to lawyers who principally practice in the area of such other jurisdiction determined to have suffered a major disaster causing an emergency affecting the justice system and the provision of legal services. 
  
(2)  Temporary Practice in this Jurisdiction Following Major Disaster. Following the determination of an emergency affecting the justice system in this jurisdiction pursuant to paragraph (1)(a) of this Rule, or a determination that persons displaced by a major disaster in another jurisdiction and residing in this jurisdiction are in need of pro bono services and the assistance of lawyers from outside of this jurisdiction is required to help provide such assistance, a lawyer authorized to practice law in another United States jurisdiction, and not disbarred, suspended, or otherwise restricted from practice in any jurisdiction, may provide legal services in this jurisdiction on a temporary basis. Such legal services must be provided on a pro bono basis without compensation, expectation of compensation, or other direct or indirect pecuniary gain to the lawyer. Such legal services shall be assigned and supervised through an established not-for-profit bar association, pro bono program, or legal services program or through such organization(s) specifically designated by this Court. 
  
(3)  Temporary Practice in this Jurisdiction Following Major Disaster in Another Jurisdiction. Following the determination of a major disaster in another United States jurisdiction pursuant to paragraph (1)(b) of this Rule, a lawyer who is authorized to practice law and who principally practices in that affected jurisdiction, and who is not disbarred, suspended, or otherwise restricted from practice in any jurisdiction, may provide legal services in this jurisdiction on a temporary basis. Those legal services must arise out of and be reasonably related to that lawyer's practice of law in the jurisdiction, or area of such other jurisdiction, where the major disaster occurred. 
  
(4)  Duration of Authority for Temporary Practice. The authority to practice law in this jurisdiction granted by paragraph (2) of this Rule shall end when this Court determines that the conditions caused by the major disaster in this jurisdiction have ended except that a lawyer then representing clients in this jurisdiction pursuant to paragraph (2) is authorized to continue the provision of legal services for such time as is reasonably necessary to complete the representation. The lawyer shall not thereafter accept new clients. The authority to practice law in this jurisdiction granted by paragraph (3) of this Rule shall end 60 days after this Court declares that the conditions caused by the major disaster in the affected jurisdiction have ended. 
  
(5)  Court Appearances. The authority granted by this Rule does not include appearances in court except: 
  
(a)  pursuant to that court's pro hac vice admission rule; or 
  
(b)  if this Court, in any determination made under paragraph (1), grants blanket permission to appear in all or designated courts of this jurisdiction to lawyers providing legal services pursuant to paragraph (2). If such an authorization is included, any pro hac vice admission fees shall be waived. 
  
(6)  Disciplinary Authority and Registration Requirement. Lawyers providing legal services in this jurisdiction pursuant to paragraph (2) or (3) are subject to this Court's disciplinary authority and the Georgia Rules of Professional Conduct. Lawyers providing legal services in this jurisdiction under paragraph (2) or (3) must file a registration statement with the State Bar of Georgia. The registration statement shall be in a form prescribed by the State Bar. Any lawyer seeking to provide legal services pursuant to this Rule must be approved by the State Bar before being authorized to provide such legal services. Any lawyer who provides legal services pursuant to this Rule shall not be considered to be engaged in the unlawful practice of law in this jurisdiction. 
  
(7)  Notification to Clients. Lawyers authorized to practice law in another United States jurisdiction who provide legal services pursuant to this Rule shall inform clients in this jurisdiction of the jurisdiction in which they are authorized to practice law, of any limits of that authorization, and that they are not authorized to practice law in this jurisdiction except as permitted by this Rule. They shall not state or imply to any person that they are otherwise authorized to practice law in this jurisdiction. 
  
(8)  Judicial Emergency. Judicial emergencies are also addressed in OCGA §§ 38-3-60 to 38-3-64. 
  

Cross references. - Judicial Emergency Act of 2004, O.C.G.A. § 38-3-60 et seq.  

  Editor's notes. - This rule was adopted effective February 5, 2015.  
The bracketed heading was added by the Editorial staff as an aide to the user.  

——————————

Rules for the Use of Interpreters


USE OF INTERPRETERS FOR NON-ENGLISH SPEAKING 

AND HEARING IMPAIRED PERSONS 
  

INTRODUCTION: 
  
Pursuant to the inherent powers of the Court and the Georgia Constitution of 1983, and in order to secure the rights of non-English speaking and hearing impaired persons, this Court now promulgates the following rules to establish a statewide plan for the use of interpreters by the Courts of Georgia. 
  

I. DEFINITIONS 
  
(A)  "Hearing impaired person" means any person whose hearing is totally impaired or whose hearing is so seriously impaired as to prohibit the person from understanding oral communications when spoken in a normal conversational tone. 
  
(B)  "Non-English Speaker" means any party or witness who cannot readily understand or communicate in spoken English and who consequently cannot equally participate in or benefit from the proceedings unless an interpreter is available to assist him or her. The fact that a person for whom English is a second language knows some English should not prohibit that individual from being allowed to have an interpreter. 
  
(C)  "Interpreter" means any person certified as an interpreter by the Georgia Commission on Interpreters; any person on the conditionally approved interpreters' list; any person on the registered interpreters' list; or any person authorized by a court to translate or interpret oral or written communication in a foreign language during court proceedings 
  
(D)  "Court Proceedings" means a proceeding before any court of this State or a Grand Jury hearing. 
  
Commentary: Courts should make a diligent effort to appoint a Certified interpreter. If a Certified interpreter is unavailable, a Conditionally Approved interpreter or a Registered interpreter is to be given preference. There will be occasions when it is necessary to utilize a telephonic language service or a less qualified interpreter. Faced with a need, where no interpreter is available locally, courts should weigh the need for immediacy in conducting a hearing against the potential compromise of due process, or the potential of substantive injustice, if interpreting is inadequate. Unless immediacy is a primary concern, some delay might be more appropriate than the use of a telephonic language service.  
  

II. CENTRAL ORGANIZATION
  
There is hereby created the Georgia Commission on Interpreters for Non-English Speakers: 
  
(A)  The Georgia Commission on Interpreters will consist of: the current Chief Justice of the Georgia Supreme Court or the Chief Justice's designee, a judge of the Court of Appeals, a Superior Court Judge, a State Court Judge, a Juvenile Court Judge, a Probate Court Judge, a Magistrate Court Judge, a Municipal Court Judge, a designee of the State Bar of Georgia, one member from the Georgia General Assembly, four members of the State Bar of Georgia, and three non-lawyer public members. All members of the Commission shall be appointed by the Georgia Supreme Court. The chair of the Commission shall be designated by the Georgia Supreme Court. 
  
(B)  The first Commission will be appointed to serve terms as follows: the first term for three members will be one year, the first term for three members will be two years, the first term for four members will be three years, the first term for three members will be four years, and the first term for three members will be five years. Thereafter, the term for Commission members will be five years. A Commission member shall not succeed himself or herself, except that Commission members originally appointed to a term of two years or less would be eligible for reappointment to one additional five-year term. If the status of a Commission member chosen to represent a particular category changes during his or her term, the member will continue to serve out his or her term. 
  
(C)  Members of the Commission shall receive no compensation for their services but shall be entitled to reimbursement for expenses and mileage for travel in connection with Commission business. 
  
(D)  The Commission is charged as follows: 
  
1.  To administer a statewide comprehensive interpreter program; 
  
2.  To oversee the development and ensure the quality of all interpreters; 
  
3.  To approve court interpreter programs; 
  
4.  To develop guidelines for interpreter programs; 
  
5.  To designate languages for which certification programs shall be established; 
  
6.  To develop criteria for training and certification of interpreters; 
  
7.  To establish standards of conduct for interpreters. 
  
(E)  The responsibilities of the Georgia Commission on Interpreters will include the following: 
  
1.  To serve as a resource for interpreter education and research; 
  
2.  To provide technical assistance to new and existing interpreter programs; 
  
3.  To develop the capability of providing training to interpreters in courts throughout the state; 
  
4.  To implement the Commission's policies regarding qualifications of interpreters and quality of programs; 
  
5.  To register interpreters and remove interpreters from the registry if necessary; 
  
6.  To collect statistics from interpreter programs in order to monitor the effectiveness of various programs throughout the state. 
  

III. CERTIFICATION PROGRAMS 
  
The Commission shall establish programs for the purpose of certifying interpreters. The Commission shall have the authority to establish the requirements and procedures for interpreter certification. Fees for certification will be established by the Georgia Commission on Interpreters and interpreters seeking certification shall be required to pay the fee established by said Commission.  
  

IV. DISCIPLINE 
  
(A)  Suspension or Revocation of Certification.  
  
Certified, Conditionally Approved, or Registered status issued by the Georgia Commission on Interpreters may be suspended or revoked for any of the following reasons: 
  
1.  Conviction of a felony or a misdemeanor involving moral turpitude, dishonesty, or false statements; 
  
2.  Fraud, dishonesty, or corruption which is related to the functions and duties of a court interpreter; 
  
3.  Continued false or deceptive advertising after receipt of notification to discontinue; 
  
4.  Knowingly and willfully disclosing confidential or privileged information obtained while serving in an official capacity; 
  
5.  Gross incompetence or unprofessional or unethical conduct; 
  
6.  Failing to appear as scheduled without good cause; 
  
7.  Noncompliance with any existing continuing education requirements; 
  
8.  Nonpayment of any required renewal fees; or 
  
9.  Violation of the Code of Professional Responsibility for Court Interpreters. 
  
Commentary: The appropriateness of disciplinary action and the degree of discipline to be imposed should depend upon factors such as the seriousness of the violation, the intent of the interpreter, whether there is a pattern of improper activity, and the effect of the improper activity on others or on the judicial system.  
  
(B)  Disciplinary Process 
  
1.  The Commission on Interpreters shall have the authority to set forth separate disciplinary procedures not inconsistent with this Rule. 
  
2.  There shall be a standard form on which all complaints shall be filed. 
  
3.  There shall be two panels comprised of five Commission members each called the "Probable Cause Panel" and the "Disciplinary Hearing Panel." The Probable Cause Panel shall make a preliminary review of all complaints to determine facial sufficiency and probable cause before any investigation or presentation to the Disciplinary Hearing Panel. 
  
4.  Once probable cause has been found upon a complaint, it shall go to the Disciplinary Hearing Panel for appropriate disposition. The interpreter is permitted to be represented by counsel at his or her own expense. 
  
5.  The interpreter has the right to appeal any final disciplinary decision, but any appeal is limited to a review of procedure only. 
  
6.  The Commission and their agents shall keep all proceedings herein confidential until such time as the decision becomes final. At such time, the decision shall become public but the investigation, dismissal for lack of probable cause, and the evidence and record of proceedings before the Commission shall remain forever confidential. Dismissal for facial insufficiency shall be disclosed at the request of the interpreter. 
  
7.  The Supreme Court of Georgia recognizes the actions of the Commission, the Administrative Office of the Courts, the Special Masters, the above-described Panels, and the staff to the Commission to be within its judicial and regulatory functions, and being regulatory and judicial in nature they are entitled to judicial immunity. 
  

V. COMPENSATION OF INTERPRETERS 
  
There shall be no uniform, state-wide compensation system at this time. Local courts will have the responsibility for developing and testing a variety of approaches to compensation consistent with guidelines that may be established by the Commission and by statute. The Commission shall evaluate the approaches to compensation developed by the local courts and determine the need for a statewide flexible compensation system for foreign language interpreters. Subject to Supreme Court approval, the Commission shall implement such a system. The compensation for sign language interpreters shall be governed by the Official Code of Georgia. 
  
Commentary: Although the contribution of volunteers to interpreter programs throughout the country is inestimable, the Georgia Supreme Court believes that the comprehensive system of statewide interpreter services envisioned by these rules cannot be handled entirely by unpaid volunteers. This court is convinced that in order to build and maintain a statewide system of interpreter services of the extent and quality desired, there must be mechanisms for compensating interpreters at appropriate levels. This court also believes that the Georgia interpreter program will require a combination of volunteers, salaried in-house interpreters, and free market interpreters in order to meet the highly varied demands and circumstances of courts in urban, rural, and suburban areas.  
  

VI. OATH, CONFIDENTIALITY, AND PUBLIC COMMENT 
  
(A)  Minimum standards required to become a licensed court interpreter:  
  
1.  18 years of age;  
  
2.  Good moral character; and  
  
3.  Legal U.S. resident 
  
(B)  Prior to becoming Certified, Conditionally Approved, or Registered and prior to providing any service to a non-English speaking or hearing impaired person, the interpreter shall subscribe to an oath that he or she shall interpret all communications in an accurate manner to the best of his or her skill and knowledge. By signing the oath form, interpreters acknowledge that they meet the minimum standard outlined above and agree to abide by the Oath and Code of Professional Responsibility for Interpreters. 
  
      (C)  The oath shall conform substantially to the following form: 

             

  
  

 INTERPRETER'S OATH 

  
  
            Do you solemnly swear or affirm that you will faithfully 
interpret from (state the language) into English and from English into (state 
the language) the proceedings before this Court in an accurate manner to the 
best of your skill and knowledge?  
 
(D)  Interpreters shall not voluntarily disclose any admission or communication that is declared to be confidential or privileged  under state law. Out-of-court disclosures made by a non-English speaker or hearing impaired person communicating through an interpreter shall be treated by the interpreter as confidential and/or privileged unless the court orders the interpreter to disclose such communications or the non-English speaker or hearing impaired person waives such confidentiality or privilege. 
  
(E)  Interpreters shall not publicly discuss, report, or offer an opinion concerning a matter in which they are engaged, even when that information is not privileged or required by law to be confidential. 
  
(F)  Prior to service, every interpreter serving in the courts of the State of Georgia shall agree in writing to comply with the Code of Professional Responsibility for Interpreters. 
  
(G)  The presence of an interpreter shall not affect the privileged nature of any discussion. 
  

VII. RECORD OF INTERPRETER TESTIMONY 
  
(A)  The following rules shall apply solely to foreign language interpreters. 
  
1.  Where a Certified interpreter is used, no record shall generally be made of the non-English testimonial statements. Where a challenge is made to the accuracy of a translation, the court shall first determine whether the interpreter is able to communicate accurately with and translate information to and from the non-English speaking person. If it is determined that the interpreter cannot perform these functions, arrangements for another interpreter should be made, unless testimony that is cumulative, irrelevant, or immaterial is involved. Where the court determines that the interpreter has the ability to communicate effectively with the non-English speaker, the court shall resolve the issue of the contested translation and the record to be made of the contested testimony in its discretion. Any transcript prepared shall consist only of the English language spoken in court. 
  
2.  In criminal cases, whenever a Certified interpreter is not utilized, the court shall make an audio or audio-visual recording of any testimony given in a language other than English. This includes any colloquies between the court and any non-English speaking persons, statements or testimony made to the court given by a non-English speaking person, as well as all translations provided by the interpreter of such proceedings. This recording shall become part of the record of the proceeding. There is no requirement to record any translation for a non-English speaking defendant of other proceedings where the defendant does not directly participate, such as the translation of testimony of an English speaking witness when the defendant is represented by counsel. Nor shall a record be made of private conversations between defendant and counsel. 
  
3.  In civil cases, whenever a Certified interpreter is not utilized and a party was denied the right to use an interpreter of his or her own choosing, the court shall make an audio or audio-visual recording of any testimony given in a language other than English. This includes any colloquies between the court and any non-English speaking persons, statements or testimony made to the court given by a non-English speaking person, as well as all translations provided by the interpreter in the proceedings. This recording shall become part of the record of the proceeding. There is no requirement to record the translation for a non-English speaking party of other proceedings where the party does not directly participate, such as the translation of testimony of an English speaking witness when the party is represented by counsel. Nor shall a record be made of private conversations between parties and counsel. 
  
4.  In all cases where an audio or audio-visual recording is not required, the court shall have the discretion to authorize the making of such a recording. 
  
(B)  The testimony of a hearing impaired person may be recorded as provided for in the Official Code of Georgia. 
  


——————————

Appendix A 
Uniform Rule for Interpreter Programs


I.  Rule for Sign Language Interpreters:  Sign language interpreters shall be governed by the Official Code of Georgia. 
  
II.  Rule for Foreign Language Interpreters:  The following rules apply to all criminal and civil proceedings in Georgia where there are non-English speaking persons in need of interpreters. See also Ling v. State, 288 Ga. 299 (702 S.E.2d 881) (2010). All other court-managed functions, including information counters, intake or filing offices, cashiers, records rooms, sheriff's offices, probation and parole offices, alternative dispute resolution programs, pro se  clinics, criminal diversion programs, anger management classes, detention facilities, and other similar offices, operations and programs, shall comply with Title VI of the Civil Rights Act of 1964. 
  
(A)  An interpreter is needed and an interpreter shall be appointed when the decision maker, which would include the judge, magistrate, special master, commissioner, hearing officer, arbitrator, neutral, or mediator, determines, after an examination of a party or witness, that: (1) the party cannot understand and speak English well enough to participate fully in the proceedings and to assist counsel; or (2) the witness cannot speak English so as to be understood directly by counsel, the decision maker, and/or the jury. 
  
(B)  The decision maker should examine a party or witness on the record to determine whether an interpreter is needed if: (1) a party or counsel requests such an examination; or (2) it appears to the decision maker that the party or witness may not understand and speak English well enough to participate fully in the proceedings, or (3) if the party or witness requests an interpreter. The fact that a person for whom English is a second language knows some English should not prohibit that individual from being allowed to have an interpreter. 
  
(C)  To determine if an interpreter is needed the decision maker should normally include questions on the following: 
  
1.  Identification (for example: name, address, birth date, age, place of birth); 
  
2.  Active vocabulary in vernacular English (for example: "How did you come to the proceeding today?", "What kind of work do you do?", "Where did you go to school?", "What was the highest grade you completed?", "Describe what you see in the room", "What have you eaten today?"). Questions should be phrased to avoid "yes or no" replies; 
  
3.  The criminal or civil proceedings (for example: the nature of the charge or the type of proceeding, the purpose of the proceedings and function of the decision maker, the rights of a party or criminal defendant, and the responsibilities of a witness). 
  
(D)  After the examination, the decision maker should state its conclusion on the record, and the file in the case should be clearly marked and data entered electronically when appropriate by personnel to ensure that an interpreter will be present when needed in any subsequent proceeding. 
  
(E)  For good cause, the decision maker should authorize a pre-appearance interview between the interpreter and the party or witness. Good cause exists if the interpreter needs clarification on any interpreting issues, including but not limited to: colloquialisms, culturalisms, dialects, idioms, linguistic capabilities and traits, regionalisms, register, slang, speech patterns, or technical terms. 
  
(F)  When a Certified, Conditionally Approved, or Registered interpreter is not being used, the decision maker or the decision maker's designee should give instructions to interpreters, either orally or in writing, that substantially conform to the following: 
  
1.  Do not discuss the pending proceedings with a party or witness, outside of professional employment in the same case. 
  
2.  Do not disclose communications between counsel and client. 
  
3.  Do not give legal advice to a party or witness. Refer legal questions to the attorney or to the decision maker. 
  
4.  Inform the decision maker if you are unable to interpret a word, expression, special terminology, or dialect, or have doubts about your linguistic expertise or ability to perform adequately in a particular case. 
  
5.  Interpret all words, including slang, vulgarisms, and epithets, to convey the intended meaning. 
  
6.  Use the first person when interpreting statements made in the first person. (For example, a statement or question should not be introduced with the words, "He says .... "). 
  
7.  Direct all inquiries or problems to the decision maker and not to the witness or counsel. If necessary you may request permission to approach the decision maker with counsel to discuss a problem. 
  
8.  Position yourself near the witness or party without blocking the view of the decision maker, jury, or counsel. 
  
9.  Inform the decision maker if you become fatigued during the proceedings. 
  
10.  When interpreting for a party at counsel table, speak loudly enough to be heard by the party or counsel but not so loudly as to interfere with the proceedings. 
  
11.  Interpret everything including objections. 
  
12.  If the decision maker finds good cause under section (E), hold a pre-appearance interview with the party or witness to become familiar with speech patterns and linguistic traits and to determine what technical or special terms may be used. Counsel may be present at the pre-appearance interview. 
  
13.  During the pre-appearance interview with a non-English speaking witness, give the witness the following instructions on the procedure to be followed when the witness is testifying: 
  
(a)  The witness must speak in a loud, clear voice so that each participant in the entire proceeding and not just the interpreter can hear. 
  
(b)  The witness must direct all responses to the person asking the question, not to the interpreter. 
  
(c)  The witness must direct all questions to counsel, or to the decision maker, and not to the interpreter. The witness may not seek advice from or engage in any discussion with the interpreter. 
  
(d)  During the pre-appearance interview with a non-English speaking party, give the following instructions on the procedure to be used when the non-English speaking party is not testifying: (i) The interpreter will interpret all statements made in the proceeding; (ii) The party must direct any questions to counsel; (iii) The interpreter will interpret all questions to counsel and the responses; and (iv) The party may not seek advice from or engage in discussion with the interpreter.  
  
Commentary: A model written form for performing this procedure may be obtained from the Georgia Commission on Interpreters. It is recommended that when a non-professional interpreter is used that the decision maker personally verify a basic understanding of the interpreter's role on the record. 
  
(G)  The decision maker or the decision maker's designee should give the following instructions to counsel, either orally or in writing: 
  
1.  When examining a non-English speaking witness, direct all questions to the witness and not to the interpreter. (For example, do not say to the interpreter, "Ask him if .... "); 
  
2.  If there is a disagreement with the interpretation, direct any objection to the decision maker and not to the interpreter. Ask permission to approach the bench to discuss the problem; 
  
3.  If you have a question regarding the qualifications of the interpreter, you may request permission to conduct a supplemental examination on the interpreter's qualifications. 
  
III.  Criminal Cases: Foreign language interpreters.  
  
(A)  Each non-English speaking party will be provided with an interpreter at each critical stage of the proceedings at no cost. 
  
(B)  A non-English speaking person may waive the right to the use of an interpreter. Such a waiver shall be in writing and approved by the decision maker. The decision maker shall determine, on the record, that the right to an interpreter has been waived knowingly and voluntarily and that the person has been assisted by the services of the most available interpreter. Additionally, counsel may waive the presence of an interpreter in bond hearings. 
  
(C)  An interpreter shall be provided at no cost to any non-English speaking person whenever the non-English speaking person is a party, or has been subpoenaed, or summoned or has otherwise been compelled to appear in a proceeding. Consultations with legal counsel, guardians, court psychologists, probation officers, doctors, or other individuals who are employed, paid, or supervised by the courts shall comply with Title VI of the Civil Rights Act of 1964. 
  
IV.  Civil Cases: Foreign language interpreters.  
  
(A)  Upon request, each non-English speaking party shall be provided with a list of the interpreters who have been approved for providing services within that particular legal proceeding. 
  
(B)  Each non-English speaking party shall have the right to an interpreter at each critical stage of the proceedings at no cost to the non-English speaking person. Consultations with legal counsel, guardians, court psychologists, probation officers, doctors, or other individuals who are employed, paid, or supervised by the courts shall comply with Title VI of the Civil Rights Act of 1964. Advance notice of the use of an interpreter shall be provided to all parties and to the decision maker. 
  
V.  Juvenile Cases: Foreign language interpreters.  
  
(A)  Each non-English speaking person in any juvenile proceeding (including children, parents of a minor child offender, and parents or guardians of minor victims of crime) or whose parental rights to full custody of any minor child are challenged by any governmental unit or agency such as DFCS, shall be provided with an interpreter at no cost during each critical stage of the proceedings. 
  
(B)  The decision maker shall provide a qualified interpreter to any non-English speaking person whenever such person's rights to full custody of any minor child are challenged for allegedly causing a child to be dependent, deprived, or delinquent in violation of the Georgia Juvenile Court Code of 1971, as amended, and the rules established by this Court. 
  
(C)  Consultations with legal counsel, child advocates, guardians, court psychologists, probation officers, doctors, or other individuals who are employed, paid, or supervised by the courts shall comply with Title VI of the Civil Rights Act of 1964. 
  
(D)  A non-English speaking person may waive the right to the use of an interpreter. Such a waiver shall be in writing and approved by the decision maker. The decision maker shall determine, on the record, that the right to an interpreter has been waived knowingly and voluntarily and that the person has been assisted by the services of the most available interpreter. In no event shall the failure to request an interpreter be deemed to be a waiver. 
  
VI.  Replacement of Interpreter: Foreign language interpreters.  Upon a request by the non-English speaking person, by his or her counsel, or by any other officer of the proceeding, the decision maker shall determine whether the interpreter so provided is able to communicate accurately with and translate information to and from the non-English speaking person. If it is determined that the interpreter cannot perform these functions, the non-English speaking person shall be provided with another interpreter. 
  
VII.  Interpreter's Fees and Expenses: Foreign language interpreters.  
  
(A)  Any interpreter providing service under this rule shall be compensated as directed by the local court or appropriate governing body. 
  
(B)  The expenses of providing an interpreter in any legal proceeding will be borne by the local court or appropriate governing body. 
  

——————————

Appendix B 
Powers and Duties of the Georgia Commission on Interpreters; Requirement for Certification, 
Conditional Approval, Registration and 
Training of Interpreters

I.  The Georgia Commission on Interpreters shall administer the training and discipline of courtroom interpreters and provide regulations that: 
  
(A)  Shall mandate classroom training for interpreters, which initially shall be no less than sixteen hours. 
  
(B)  Shall designate the languages for which interpreting skill can be tested and certified. 
  
(C)  Shall result in certification under a multi-state program for simultaneous, consecutive, and sight-reading interpretation. 
  
II.  The roster of foreign language interpreters shall contain the following designations: 
  
(A)  A "Certified Interpreter List" shall be comprised of individuals competent in court interpretation as demonstrated by successful completion of an oral and written examination demonstrating competence in interpreting as provided for by the Georgia Commission on Interpreters and the completion of required continuing education providing familiarity with the Georgia court system and the roles and responsibilities of interpreters within that system. In lieu of the examination, the Commission may recognize federal certification or certification of states participating in the national Consortium for State Court Interpreter Certification; or 
  
(B)  A "Conditionally Approved Interpreter List" shall be comprised of individuals appearing competent in court interpretation that have completed mandatory classroom training and passed a written examination demonstrating familiarity with the Georgia court system and the roles and responsibilities of interpreters within that system. Also, such individuals must have achieved a sufficient score on an oral examination as determined by the Georgia Commission on Interpreters. It is intended that a court will choose an interpreter from this category only if a Certified Interpreter is not available. 
  
(C)  A "Registered Interpreter List" shall be comprised of individuals appearing competent in court interpretation that have completed mandatory classroom training and passed a written examination demonstrating familiarity with the Georgia court system and the roles and responsibilities of interpreters within that system. This list may include those interpreters interpreting a language for which no oral examination is given. Qualification tests for this list may also test language and interpretation skills. It is intended that a court will choose an interpreter from this category only if a Certified Interpreter or Conditionally Approved Interpreter is not available. 
  
III.  The roster of sign language interpreters shall contain the following designations: 
  
Court qualified interpreters or qualified interpreters as defined in the Official Code of Georgia. To be recognized as a court qualified interpreter or qualified interpreter in Georgia, an interpreter must hold a current certification from the Registry of Interpreters for the Deaf. 
  
IV.  The Commission is authorized to maintain other classification and resource lists as it deems necessary.  
  
V.  The Commission shall have the authority to set expiration dates for any qualification category, to establish fees, tests, and other requirements, including continuing education requirements, for any qualification category. 
  
VI.  The Georgia Commission on Interpreters is dedicated to the principle that interpreters serving in court programs should be of the highest possible caliber in training and experience. All interpreters serving in Georgia programs should be of good moral character. The Commission is authorized to enact reasonable regulations to ensure these ends. 
  
VII.  The Commission is authorized to pass regulations governing the procedure in disciplining interpreters, including revocation of any qualification status. 
  
VIII.  All other persons interpreting court proceedings shall be required to comply with the standards for interpreting of the Georgia Commission on Interpreters to the best of their ability. It is intended that such persons be selected by the court for interpretation only where no Certified, Conditionally Approved, or Registered Interpreters are available. 
  


JUDICIAL DECISIONS

Failure to select qualified, sworn, and impartial interpreter. - Although a trial court abused the court's discretion by selecting an interpreter who was not qualified, sworn, and impartial, the defendant's failure to interpose a timely objection to the interpreter's qualifications constituted a waiver of the issue on appeal. Ramos v. Terry, 279 Ga. 889, 622 S.E.2d 339 (2005).  

——————————

Appendix C 
Code of Professional Responsibility for Interpreters


Preamble 
  
The Georgia Supreme Court adopted the Rules on the Use of Interpreters for Non-English Speaking and Hearing Impaired Persons and created the Georgia Supreme Court Commission on Interpreters at the recommendation of the Supreme Court Commission on Equality. The Commission on Interpreters was charged to recruit, register, certify, license, and govern the work and conduct of language interpreters in the courts of Georgia in order to assure that persons of limited English proficiency as well as hearing impaired persons be provided due process, equal access and meaningful participation in all court proceedings and court support services; that the constitutional rights of criminal defendants to assistance of language interpreters be safeguarded; and, that the efficiency, quality and uniformity of court proceedings as assisted by interpreters be encouraged and preserved. This Code of Professional Responsibility is to be interpreted in accordance with these purposes. 
  
The following enumerated standards of ethical conduct to be observed by language interpreters in the courts of Georgia contain authoritative principles and directives to assist the judiciary, officers of the court, language interpreters, agencies and organizations administering, delivering, or supervising interpreting services to the courts and the public. These rules are applicable to all persons interpreting in the courts except for standards XV through XVIII which do not apply to uncompensated interpreters. Commentaries are intended to provide contextual guidance. Proceedings concerning violations of the enumerated standards shall be brought as provided for by general law, the regulations of the Commission on Interpreters, and the within standards. 
  

Standards 
  
Interpreters shall: 
  
I.  Act strictly in the interest of the court during proceedings before the court and with fidelity to the non-English or hearing impaired speaker for whom they are interpreting. 
  
II.  Reflect proper court decorum and act with dignity and respect to the officials and staff of the court. 
  
III.  Avoid professional or personal conduct which could discredit the court. 
  
IV.  Work unobtrusively so that attention is focused on the parties rather than the interpreter. 
  
V.  Accurately state their qualifications as a court interpreter. 
  
VI.  Interpret accurately and faithfully without indicating any personal bias. In doing so, interpreters shall: 
  
A.  Preserve the level of language used and the ambiguities and nuances of the speaker without editing. 
  
B.  Request clarification of ambiguous statements or unfamiliar vocabulary from the judge or counsel. 
  
C.  Refrain from expressing personal opinion in a matter before the court. 
  
D.  Promptly notify the court of any error in their interpretation. 
  
Commentary: Parties to litigation have a constitutional right to test the testimony of non-English speaking or hearing impaired witnesses, just as they test the testimony of an English speaking witness. In the courtroom, the judge or jury must evaluate the fairness of the questioning and the understanding of the witness, not the interpreter. Outside of the testimonial setting, for instance in witness interviews, probation interviews, or mediation, the interpreter may play a more active role in clarifying misunderstandings between the participants. Further, in such settings, requests for clarifications should be directed at the participants, rather than being referred to the judge.  
  
The obligation to preserve accuracy includes the interpreter's duty to correct any error of interpretation discovered by the interpreter during the proceeding. Interpreters should demonstrate their professionalism by objectively analyzing any challenge to their performance. 
  
In civil cases, the courts must sometimes rely on community service groups, friends, acquaintances, and relatives of the non-English or hearing impaired speaker to interpret or translate during court proceedings. Even interpreters whose participation is uncompensated must understand they take an oath to faithfully interpret impartially in the courtroom setting without interference as a participant, and that the evaluation of the questions and answers must be left to the finder of fact (the judge or jury). 
  
Example: If a questioner in courtroom testimony asks a question that assumes incorrect facts (such as where certain streets intersect), it would be highly improper for the interpreter to interject his or her own knowledge of the correct information. In contrast, if a probation officer in an intake interview, for instance, makes a mistake in giving directions as to how to get to a court-related office, it would be helpful, rather than improper, for the interpreter to point out the supposed error to the parties to the conversation.   
  
VII.  Maintain impartiality by avoiding undue contact with witnesses, attorneys, interested parties, and jurors before, during and until the case is concluded. 
  
VIII.  Disclose to the court and parties any prior involvement with a case, private involvement with the parties or with others significantly involved in the case. 
  
Commentary: It is not improper for an interpreter retained by one side in litigation for witness or client interviews to also interpret testimony in the courtroom. Whether such a dual role is to be permitted in a particular case is for the presiding judge to determine. It would be highly improper, however, for the interpreter to fulfill such multiple roles without disclosure to all parties and the court.   
  
IX.  Never take advantage of knowledge obtained in the performance of official duties, for the interpreter's own or another's personal gain. 
  
X.   Protect the confidentiality of all privileged and other confidential information pertaining to court cases.  
  
A.  Interpreters shall not voluntarily disclose any admission or communication that is declared to be confidential or privileged under state law. Out-of-court disclosures made by a non- English or hearing impaired speaker communicating through an interpreter shall be treated by the interpreter as confidential and/or privileged unless the court orders the interpreter to disclose such communications, or the non-English or hearing impaired speaker waives such confidentiality or privilege. 
  
B.  Interpreters shall not publicly discuss, report, or offer an opinion concerning a matter in which they are engaged, even when that information is not privileged or required by law to be confidential.  
  
C.  Prior to service, every interpreter serving in the courts of the State of Georgia shall agree in writing to comply with the Code of Professional Responsibility for Interpreters.  
  
D.  The presence of an interpreter shall not affect the privileged nature of any discussion. 
  
Commentary: Confidentiality does not extend to a situation in which there are threats of imminent violence, the interpreter is a witness to criminal acts, or to information relating to a crime committed during the course of the proceedings or the interpreter's employment where the information concerning such crime does not derive from attorney-client conversations. Such information should be disclosed to a judge who is not involved in the proceeding for advice in regard to the potential conflict in professional responsibility; however, if the information was acquired during attorney-client conversations, the information should be discussed with the attorney participant. Confidentiality does not extend to disclosures to a client's attorney, so that an interpreter may freely discuss issues of client misconduct with the client's attorney. Confidentiality does not extend to the fact or dates of employment as an interpreter. Also, if a disciplinary complaint or lawsuit arising out of interpretation services is filed against an interpreter, the interpreter may testify about relevant communications. 
  
When an interpreter is called upon to testify in court, the interpreter should request a ruling by the court upon the propriety of testimony on confidential matter. Furthermore, if the testimony concerns a conversation between attorney and client, the interpreter should request a ruling as to whether the conversation is covered by attorney-client privilege.  
  
XI.  Inform the presiding judge should the interpreter feel harassed or intimidated by an officer of the court. 
  
XII.  Immediately report to the court any solicitations or efforts by another to induce or encourage the interpreter to violate any law, standard, or any part of this Code of Professional Responsibility. 
  
XIII.  Accept no money, gift or other benefit in excess of the compensation for the performance of interpretation duties. 
  
XIV.  Not give any kind of legal advice whether solicited or not. In all instances, the non-English speaker shall be referred to the judge or counsel. 
  
Commentary: The interpreter is subject to the same constraints against giving legal advice as other non-lawyer court personnel. In addition, interpreters need to be mindful of the dependence of the non-English speaking or hearing impaired person on their services; therefore, any erroneous information provided by an interpreter is unlikely to be questioned or corrected. Accordingly, interpreters need to be particularly cautious even in the non-legal information they provide. Interpreters regularly appearing in a given courtroom may seek and rely upon guidance from the presiding judge on how informational inquiries should be handled. If an attorney is called upon to interpret, his or her conduct is governed by the "Georgia Rules of Professional Conduct" for attorneys, but an attorney acting as an interpreter shall at all times act in conformity with section II.(F). of Appendix A of the "Supreme Court Rules on the Use of Interpreters for Non-English Speaking and Hearing Impaired Persons."  
  
XV.  Never act as an individual referral service for any attorney. If asked by a non-English or hearing impaired speaker to refer the speaker to an attorney, an interpreter shall direct such individual to the local bar association or to the indigent defense office. Further, no interpreter may receive any compensation or benefit, direct or indirect, for referral to an attorney. 
  
XVI.  Continually improve their skills and knowledge through such activities as professional training and education. 
  
XVII.  Refuse any assignment for which they are not qualified or under conditions which substantially impair their effectiveness. 
  
XVIII.  Be permitted to advertise, but interpreters and interpreting services shall not engage in untruthful or misleading representations. In particular, interpreters and services shall never claim that they will guarantee a specific result; interpreters and services shall not claim an ability to provide legal advice, services, or referrals; all statements as to qualifications must be accurate. 
  
Commentary: Rules XV - XVIII are directed to interpreters for compensation, rather than unpaid, volunteer interpreters, such as acquaintances, family, and community service volunteers.   
  
XIX.  Be required to be of good moral character, and if seeking certification, registration, or listing with the Commission on Interpreters, must comply with any regulations of the Commission adopted to ensure good character; and, must cooperate with background investigation, including criminal background checks. 
  
XX.  Agree to be bound by this Code. Violations of this Code may result in the interpreter's removal from the interpreter registry maintained by the Commission on Interpreters, and willful violation may also result in other appropriate sanctions. 
  

——————————

The Unified Appeal

The text of the Unified Appeal appears at Superior Court Rule 34; the Checklist for the Unified Appeal appears following Superior Court Rule 34. 
  

——————————
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I. GENERAL


Cross references. - Effect of rules of court, § 15-1-5.  

——————————

Rule 1. Clerk's Office Hours and Location.

Rules text
The Clerk's office shall be open Monday through Friday from 8:30 a.m. to 4:30 p.m. EST/EDT. The office is closed on all Georgia State holidays and during severe inclement weather. The address is: Clerk, Court of Appeals of Georgia, Suite 501, 47 Trinity Avenue, S.W., Atlanta, Georgia 30334. The Court's website is: www.gaappeals.us. The telephone number is (404) 656-3450. 
  

  Editor's notes. - This rule was amended effective February 21, 2008, July 24, 2014, and January 1, 2017.  


RESEARCH REFERENCES

ALR. - Criminal record as affecting applicant's moral character for purposes of admission to the bar, 3 A.L.R.6th 49.  

——————————

Rule 2. Documents; Communications; General.

Rules text
(a)  Requirement for Written and Signed Documents. All filings, including, but not limited to, documents, motions, briefs, requests, applications, and communications relating to appeals shall be in writing and legible; shall be filed with the Clerk's office; shall be signed, as further specified in subsections (1) and (2), by an attorney of record, an attorney granted courtesy appearance, or pro se party; shall include the mailing address, telephone number, and email address, if any, of the attorney or the pro se party signing the document; shall include the State Bar of Georgia membership number of all submitting attorneys; and shall show that copies have been served upon opposing counsel in accordance with Rule 6, Copies and Certificate of Service. Filings or communications with the Court by corporate entities, including all classes of corporations and partnerships, professional associations, and limited liability companies, must be signed by an attorney authorized to practice before the Court. 
  
(1)  Paper Filings. Signatures on pro se paper filings must be handwritten by the submitting individual. Paper documents with conformed or stamped signatures shall not be accepted. 
  
(2)  Electronic Filings.  
  
(i)  All electronic filings must be submitted in a searchable portable document format (PDF) only. 
  
(ii)  Signatures must be electronic or a conformed signature of the counsel or pro se party filing the document, which means that counsel's or the pro se party's typed name is preceded by "/s/" and is underlined. Counsel's or the pro se party's typed name must also appear below the underline. If there are signatures of multiple attorneys on the document, use of the filing attorney's login and password and the conformed signatures of the others will be presumed to mean that the filing attorney has the agreement of the other signatories to what is filed. 
  
(iii)  Attorney filings must be in accordance with Rule 46, Electronic Filing of Documents. 
  
(b)  Communications with the Court. There shall be no communications relating to pending cases to any judge or member of the judge's staff. 
  
(c)  Documents.  
  
(1)  Paper. All documents filed with the Court shall be on letter size (8 1/2" x 11") white paper or in a searchable portable document format (.pdf). All documents filed on paper (i.e., filings not electronically filed) shall be typed or printed on non-transparent white paper. 
  
(2)  Double Spacing. All documents filed with the Court shall have no less than double spacing between the lines, excluding block quotations, headings, captions, and footnotes. 
  
(3)  Fonts. Computer-generated documents must use a serif, proportionally spaced typeface of 14-point or larger. (Examples of compliant typefaces include Times New Roman and Century Schoolbook.) Sans-serif fonts may be used in headings and captions. A monospaced typeface (e.g., Courier) must not be used in computer-generated documents. Text must be set in plain, Roman style, although italics or boldface may be used for emphasis. Case names may be italicized or underlined. For documents prepared with a typewriter, the font size shall be no smaller than 10 characters per inch. 
  
(4)  Noncompliance. Any documents that do not comply with the Court rules may be returned to counsel with notice of the defect of the pleading, and/or counsel may be ordered to redact and recast them. 
  
(d)  Counsel. All reference to counsel in these rules shall include pro se parties. 
  
(e)  Facsimile Filing. The Court does not accept facsimile filings. 
  
(f)  Stamped "Filed" Copy. A party desiring to obtain a return copy of a paper document stamped as "filed" must provide an extra copy of the document and a pre-addressed stamped envelope with sufficient postage. 
  

  Editor's notes. - This rule was amended effective October 21, 2014, January 21, 2015, January 1, 2017, October 29, 2019, and February 17, 2021.  

Cross references. - Letter-sized paper to be accepted, § 15-5-40.  
Mailing address of the clerk of the Court of Appeals, GACR, Rule 2.  
Law reviews. -  For annual survey of appellate practice and procedure, see 57 Mercer L. Rev. 35 (2005).  


JUDICIAL DECISIONS

Improper service. - Although a former employer failed to properly serve papers, including a summary judgment motion, on the former employee's counsel at counsel's new address, despite a change of address having been provided, pursuant to Ga. Ct. App. R. 1(a) and Ga. Ct. App. R. 6, the appellate court denied the employee's motion to dismiss the appeal and, instead, the court reviewed the matter on the merits; the improper service was asserted as a ground for an award of attorney fees, pursuant to O.C.G.A. § 9-15-14, and such award would be subject to appellate review under O.C.G.A. § 5-6-35(a)(10). Whimsical Expressions, Inc. v. Brown, 275 Ga. App. 420, 620 S.E.2d 635 (2005).  

Construction with other law. - Upon reading the rules within the Civil Practice Act in para materia with Ga. Unif. Super. Ct. R. 24.6(B), the trial court was authorized to grant a divorce well after 30 days from the time an answer would have been due; hence, the trial court did not err in denying a wife's motion to set that judgment aside. Hammack v. Hammack, 281 Ga. 202, 635 S.E.2d 752 (2006).  

Signature on notice of appeal. - When an attorney and law firm appealed an award to a hospital of attorney fees and expenses incurred in resisting a subpoena issued in a medical malpractice case, to which the hospital was not a party, by the attorney, the attorney's and law firm's notice of appeal was proper, despite being signed by other counsel with the attorney's express permission, because Ga. Ct. App. R. 1(a), requiring counsel of record to sign all documents related to an appeal, and expressly forbidding a signature by express permission, did not apply to notices of appeal. Reeves v. Upson Reg'l Med. Ctr., 315 Ga. App. 582, 726 S.E.2d 544 (2012).  

Failure to comply. - Because the defendant's notice of appeal was filed by a person not authorized to practice law in the State of Georgia, that notice was ineffectual; hence, the Court of Appeals of Georgia lacked jurisdiction to consider that appeal, requiring dismissal. Jaheni v. State, 281 Ga. App. 213, 635 S.E.2d 821 (2006).  

——————————

Rule 3. Due Date.

Rules text
When a filing deadline falls on a Saturday, Sunday, an official state or national holiday, or a time when the Clerk's office is closed for an emergency (such as inclement weather), the deadline is extended to the next business day. This rule also applies to motions for reconsideration. See Rule 37, Motions for Reconsideration. 
  

  Editor's notes. - This rule was amended effective January 1, 2017.  


JUDICIAL DECISIONS

Cited in Morrell v. W. Servs., LLC, 291 Ga. App. 369, 662 S.E.2d 215 (2008).  


RESEARCH REFERENCES

ALR. - Propriety and prejudicial effect of comments by counsel vouching for credibility of witnesses - state cases, 45 A.L.R.4th 602.  

——————————

Rule 4. Court Filings and Determination of Filing Date.

Rules text
(a)  Physical Delivery Paper Filing. This section applies to pro se parties and counsel exempt from the electronic filing requirements. Except as otherwise provided in this rule, a paper filing will be deemed filed in the Court of Appeals on the date and time it is physically received in the office of the Clerk of the Court of Appeals with sufficient costs, if applicable, a proper certificate of service, stamped "filed," and otherwise in conformity with these rules. 
  
(b)  Filing by Mail or Commercial Delivery. This section applies to pro se parties and counsel exempt from the electronic filing requirements. A document transmitted to the office of the Clerk by United States Postal Service priority, express, or first-class mail (including certified or registered mail) or by a commercial carrier for overnight delivery shall be deemed filed on the date shown by the official postmark affixed by the United States Postal Service (not a private or commercial postage meter) or the date shown on the commercial carrier's transmittal form on the envelope or package containing the document, if the envelope or package is properly addressed, postage prepaid, and the postmark or transmittal date is legible. Otherwise, the document will be deemed filed on the date the document was physically received in the office of the Clerk. Note: This rule does not apply to motions for reconsideration. See Rule 37 (b). 
  
(c)  Filings by Pro Se Prisoners. In the absence of an official United States Postal Service postmark showing a date on or before the filing deadline, a document submitted by a prisoner who is not represented by an attorney shall be deemed filed on the date the prisoner delivers the document to prison officials for forwarding to the Clerk of the Court of Appeals. This delivery shall be shown by the date on the certificate of service or on an affidavit submitted by the prisoner with the document stating the date on which the prisoner gave the document to prison officials with sufficient prepaid postage for first-class mail and the name of the prison official to whom the document was delivered. The certificate or affidavit will give rise to a presumption that the date of filing reflected in the affidavit is accurate, but the State may rebut the presumption with evidence that the document was given to prison officials after the filing deadline or with insufficient postage. If the institution has a system designed for legal mail the prisoner must use it to rely upon the provisions of this paragraph. Note: This rule does not apply to motions for reconsideration. See Rule 37 (b). 
  
(d)  Electronic Filing/Motions for Reconsideration. Efiled documents shall be deemed submitted on the date they are filed, up to 11:59 p.m., as long as they comply with this Court's rules, with the exception of motions for reconsideration, which must be filed by 4:30 p.m. See Rule 37 (b), Motions for Reconsideration, and Rule 46, Electronic Filing of Documents. 
  

  Editor's notes. - This rule was amended effective April 23, 2012, October 21, 2014, January 21, 2015, January 1, 2017, and December 6, 2019.  
The amendment effective December 6, 2019 deleted former subsection (b) and relettered the following subsections.  
The Court of Appeals Summary of Rule Changes explains the deletion of subsection (b) of this rule as follows:  "The Nathan Deal Judicial Center does not have a drop box. Attorneys can e-file and pro-se filers can drop off during our business hours."  
The Court's electronic filing instructions are available at http://www.gaappeals.us/eFile2/instructions.pdf.  


JUDICIAL DECISIONS

Proof of mailing date. - Even though an application for appeal did not have a postmark showing the date of its mailing, it was error for the Court of Appeals to dismiss it as untimely where the appellant submitted a dated receipt as proof of the mailing date. Sapp v. Gem Line, 267 Ga. 438, 479 S.E.2d 712 (1997).  

Cited in Johnson v. G.A.B. Bus. Servs., Inc., 165 Ga. App. 284, 300 S.E.2d 325 (1983); Premier Cabinets, Inc. v. Bulat, 261 Ga. App. 578, 583 S.E.2d 235 (2003).  


RESEARCH REFERENCES

ALR. - Propriety and sufficiency of electronic filing of notice of appeal in state actions, 70 A.L.R.6th 661.  

——————————

Rule 5. Filing Feesffidavit of Indigence.

Rules text
(a)  Fees. Filing fees are: 
  
(1)  $80 in all criminal cases (this includes appeals from probation revocation and juvenile delinquency cases); and 
  
(2)  $300 in all civil cases.  
  
Filing fees accrue upon the docketing of a direct appeal or an application for discretionary or interlocutory appeal. The fees shall be paid by the applicant or appellant or their counsel no later than the filing of the application or, in the case of direct appeals, at the time of the filing of the original brief of the appellant. 
  
(b)  Exceptions to Payment of Fees. Filing fees shall not be required when: 
  
(1)  the applicant/appellant is pro se (not represented by counsel) and is incarcerated at the time of the filing; 
  
(2)  counsel for the applicant/appellant was appointed because of indigency and, at the time costs would be due, counsel files a statement that he or she was appointed or the record contains a notice of the appointment of an attorney from the Georgia Public Defender Council; or 
  
(3)  the applicant/appellant or counsel for the applicant/appellant files an affidavit of indigency that includes an original signature and a proper jurat on the form provided by the Court (forms may be obtained from the Clerk's office or from the Court's website) and the affidavit is approved by the Court. Each case filed in this Court requires a separate affidavit. 
  
The Clerk shall not receive an application or original brief of the appellant unless filing fees have been paid or one of the exceptions to this rule has been met. Applications or original briefs accompanied by an affidavit of indigency are accepted by the Clerk on a conditional basis until the affidavit of indigency is approved by the Court. If an affidavit is rejected by the Court, filing fees shall be paid within 5 days of the date the affidavit is denied or the application or original brief of appellant will be deemed rejected for filing. 
  
(c)  Special Fee Exception. If the Court grants an interlocutory or discretionary application, additional filing fees are not required to file an appellant's original brief in the direct appeal. 
  
(d)  Payment Methods. All required fees may be paid by credit card with any electronic filing or by check or money order if a paper filing is made. Counsel may pre-pay filing fees by submitting a check prior to the electronic submission. The Clerk is not responsible for any cash accompanying a filing. 
  

  Editor's notes. - This rule was amended effective April 23, 2012, July 24, 2014, January 1, 2017, February 23, 2017, and October 29, 2019.  

Cross references. - Costs generally, § 5-6-4.  
Costs in civil cases generally, T. 9, C. 15.  
Costs in criminal cases generally, T. 17, C. 11.  


RESEARCH REFERENCES

ALR. - Statute relating to costs or attorneys' fees at commencement or at termination of action as controlling, 96 A.L.R. 1428.  

——————————

Rule 6. Copies and Certificate of Service.

Rules text
(a)  Original Document Only. Paper applications for interlocutory appeals, applications for discretionary appeals, briefs, and all other documents filed with the Clerk in paper form shall include only an original. 
  
(b)  Service Process. All documents filed in this court and the notice of appeal filed in the trial court shall show that copies have been served upon opposing counsel by United States Postal Service, personal service, or electronic service. Service made by United States Postal Service or personal service shall be shown by signed written acknowledgment, certificate of counsel, or affidavit of server, to include the name and complete mailing address of all opposing counsel, signed by counsel and attached to the document filed. 
  
(c)  Timing When Serving Via Postal Service or Personal Service. Service shall be made contemporaneously with or before filing accomplished by United States Postal Service or personal service. 
  
(d)  Electronic Service Process. Parties utilizing electronic service shall strictly adhere to the following process: A party may serve a document via email if the filer certifies that, based upon a prior agreement with the recipient party, service of a .pdf copy of the document via email will be deemed sufficient service. The filer shall also, in the accompanying certificate of service, specifically list any recipients served electronically by full name, email address, telephone number, and complete physical mailing address. Such certification shall state, "I certify that there is a prior agreement with (insert party or law firm name) to allow documents in a .pdf format sent via email to suffice for service." 
  
(e)  Time for Electronic Service. Electronic service shall be made contemporaneously with or before filing. Filing of any document with the Court's eFast system shall not constitute sufficient service under this rule. 
  
(f)  Failure to Comply with Rule. Any document without a certificate of service or otherwise not in compliance with this rule shall not be accepted for filing. 
  

  Editor's notes. - This rule was amended effective October 21, 2014, January 1, 2017, February 23, 2017, and April 26, 2019.  

Cross references. - Filing enumeration of errors with the clerk of court, § 5-6-40.  
Effect of deficiencies in enumeration of errors, § 5-6-48.  
Mailing address of the clerk of the Court of Appeals, GACR, Rule 2.  
Preparation of briefs, GACR, Rule 11.  
Filing of briefs, GACR, Rule 14.  


JUDICIAL DECISIONS

Improper service. - Although a former employer failed to properly serve papers, including a summary judgment motion, on the former employee's counsel at his new address, despite a change of address having been provided, pursuant to Ga. Ct. App. R. 1(a) and Ga. Ct. App. R. 6, the appellate court denied the employee's motion to dismiss the appeal and instead, it reviewed the matter on the merits; the improper service was asserted as a ground for an award of attorney fees, pursuant to O.C.G.A. § 9-15-14, and such award would be subject to appellate review under O.C.G.A. § 5-6-35(a)(10). Whimsical Expressions, Inc. v. Brown, 275 Ga. App. 420, 620 S.E.2d 635 (2005).  

——————————

Rule 7. Contempt.

Rules text
(a)  Inherent Power. Nothing contained in these rules shall be construed to deny or limit the Court of Appeals' inherent power to maintain control over proceedings conducted before it or to deny the Court those powers derived from statute, rules of procedure, or rules of court. 
  
(b)  Attorney Misconduct. When alleged attorney misconduct is brought to the attention of the Court, a lawyer admitted to practice before the Court, an officer or employee of the Court, or otherwise, the Court may dispose of the matter through the use of its inherent, statutory, or other powers, or refer the matter to an appropriate state agency for investigation or disposition. These provisions are not mutually exclusive. 
  
(c)  Breach of Rules. Breach of any rule of the Court of Appeals may result in a Court order requiring compliance. Failure to comply with a Court order may subject the offending party and/or attorney to a finding of contempt and may cause the appeal to be dismissed or the party's brief to be stricken. 
  
(d)  Repeated Violations. Repeated violations of this Court's rules or orders may result in the revocation of the violator's admission to practice before the Court of Appeals. 
  
(e)  No Prosecution, Frivolous Appeals, and Penalties.  
  
(1)  Failure to Appear and File Brief. On the call of the case for argument, if the appellant does not appear and has not filed a brief, the Court may dismiss the appeal for want of prosecution. 
  
(2)  Penalty. The panel of the Court ruling on a case, with or without motion, may by majority vote to impose a penalty not to exceed $2,500 against any party and/or a party's counsel in any civil case in which there is a direct appeal, application for discretionary appeal, application for interlocutory appeal, or motion which is determined to be frivolous. 
  
(3)  Money Judgment. The imposition of this penalty shall constitute a money judgment in favor of appellee against appellant or appellant's counsel or in favor of appellant against appellee or appellee's counsel, as the Court directs. Upon filing of the remittitur in the trial court, the penalty may be collected as are other money judgments. 
  

  Editor's notes. - This rule was amended effective January 1, 2017.  


JUDICIAL DECISIONS

Consideration of merits when enumerations not properly filed. - When the plaintiffs presented an enumeration of error in the plaintiffs' appellate brief and it was apparent from that brief, the notice of appeal and the record what judgment was being appealed from and what error was being asserted, the appellate court considered the merits of the appeal to the extent it was supported by argument, citation to the record, and authority. Reeder v. GMAC, 235 Ga. App. 617, 510 S.E.2d 337 (1998).  

Failure to refer to pages of record could subject party to contempt. - It is not the function of the appellate court to cull the record on behalf of a party in search of instances of error. Rather, the burden is upon the party alleging error to show the error affirmatively in the record, and it is a disservice to the client to not follow the rules of the appellate court which are designed to facilitate review. The failure to prepare a brief in conformity with the appellate rules could subject the offending party to contempt under Ga. Ct. App. R. 7(c). Ward-Poag v. Fulton County, 351 Ga. App. 325, 830 S.E.2d 799 (2019).  

Dismissal of appeal. - Appeal was dismissed when an appellant filed the appellant's brief 23 days after the brief was due under the briefing schedule and, although the appellant requested additional time to file a brief, appellant's motion was denied. Swertfeger v. Barber, 266 Ga. App. 790, 598 S.E.2d 89 (2004).  
Judgment finding a daughter in contempt was affirmed as the daughter claimed that the trial court was biased, but pointed to no evidence of bias in her two-page brief, the brief did not comply with Ga. Ct. App. R. 25, and the daughter failed to file a transcript of the proceedings below; dismissal of the appeal was appropriate under Ga. Ct. App. R. 7. Vaughn v. Roberts, 282 Ga. App. 840, 640 S.E.2d 293 (2006).  

Discretion not to dismiss. - Pro se litigant's failure to comply with the requirements of Ga. Ct. App. R. 25(a)(1) by not including a statement of how the litigant preserved any alleged errors for review on appeal did not require dismissal under Ga. Ct. App. R. 7 and the court could exercise discretion to allow review of the claims. Portee v. State of Ga., 277 Ga. App. 536, 627 S.E.2d 63 (2006).  
Given that the trial record was comprised of over 20,000 pages contained in 40 volumes, the parties' references to only the page number hampered appellate review, and appellant also failed to provide a single citation to the record to support the factual assertions in its statement of facts, the appeals court would have been well within its right to dismiss the appeal in its entirety; however, the court exercised the court's discretion and resolved the appeal on its merits based on the lower court clerk providing it with a detailed index, which allowed the appeals court to ascertain what transpired below. Lincoln Elec. Co. v. Gaither, 286 Ga. App. 558, 649 S.E.2d 823 (2007).  
Court of appeals was authorized to dismiss a spouse's brief because the spouse failed to provide a single citation to the record in the spouse's statement of facts in violation of Ga. Ct. App. R. 25(a)(1); however, because the record was short, the court of appeals chose to exercise the court's discretion and resolve the appeal on the merits. Helms v. Franklin Builders, Inc., 305 Ga. App. 863, 700 S.E.2d 609 (2010).  

Cited in Lee v. City of Atlanta, 219 Ga. App. 264, 464 S.E.2d 879 (1995); Beman v. Kmart Corp., 232 Ga. App. 219, 501 S.E.2d 580 (1998); Benson v. State, 233 Ga. App. 58, 503 S.E.2d 316 (1998); Montgomery County v. Sharpe, 261 Ga. App. 389, 582 S.E.2d 545 (2003); Patterson v. Lopez, 279 Ga. App. 840, 632 S.E.2d 736 (2006).  


RESEARCH REFERENCES

ALR. - Refusal of attorney to disclose identity of, whereabouts of, or other information relating to, his client as contempt, 101 A.L.R. 470.  
Court's power to punish for contempt a child within the age group subject to jurisdiction of juvenile court, 77 A.L.R.2d 1004.  
Interference with enforcement of judgment in criminal or juvenile delinquent case as contempt, 8 A.L.R.3d 657.  

——————————

Rule 8. Notice of Cause for Disqualification or Recusal.

Rules text
Cause for disqualification or recusal of a judge of this Court shall be brought to the attention of the Clerk as soon as practicable. See Rule 44, Disqualifications and Recusals. 
  

——————————

II. ATTORNEYS


——————————

Rule 9. Attorneys.

Rules text
(a)  Application and Oath. Any member of the State Bar of Georgia may be admitted to practice in this Court upon written application, and the certificate of at least two attorneys of this Court, that the member is of good private and professional character. The oath may be administered by the Court Clerk, Court Administrator, Chief Deputy Clerk, or a Deputy Clerk. It may be taken in open court, before a judge in chambers, in the Clerk's office, or at another location in the discretion of a Court Judge or the Court Clerk. Georgia attorneys requiring immediate admission to the Court may contact the Clerk's office to obtain special admission without personally appearing to be sworn in. The Court's website has specific directions. The special admission fee is $200 in addition to the regular admission fee, payable to the Clerk of the Court of Appeals. The attorney must submit the written application with the certificate of at least two attorneys of this Court that the attorney is of good private and professional character. The form may be submitted in a .pdf format to the Clerk's office. The Clerk will arrange to telephonically administer the oath. Thereafter, the attorney will provisionally be admitted pending receipt of the fee. The oath is as follows: 
  
I do solemnly swear (or affirm) that I will conduct myself as an attorney or counselor of this Court truly and honestly, justly and uprightly, and according to law; and that I will support the Constitution of the State of Georgia and the Constitution of the United States. So help me God.   
  
(b)  Fee. The fee for admission is $30, payable to the Clerk of the Court of Appeals of Georgia, who shall issue a license under the seal of the Court as evidence of the applicant's authority to practice. 
  
(c)  Appearance Pro Hac Vice/Courtesy Appearance. An out-of-state attorney desiring to appear in this Court in a single case shall file an application for admission pro hac vice before making an appearance. 
  
(1)  Application Contents. The application, which shall be served on all parties, shall contain the following information:  
  
i.  a current certificate of good standing from the highest court of the out-of-state lawyer's jurisdiction; 
  
ii.  the applicant's business address, email address, and telephone number; and 
  
iii.  the name of the party or parties sought to be represented. 
  
(2)  Requestor. The application may be made by the attorney requesting pro hac vice appearance or a member of the Bar of this Court on behalf of the out-of-state attorney. 
  
(3)  Payment. Each time an application for admission pro hac vice is submitted under this Rule, the applicant must send a check for $200 payable to "IOLTA/Georgia Bar Foundation." The check must be mailed directly to "The Georgia Bar Foundation, 104 Marietta Street, Suite 610, Atlanta, GA 30303." The applicant must include a certification with the application stating, "I have submitted a check for $200 to the Georgia Bar Foundation." 
  
(4)  Fee Waiver. Persons seeking to represent an indigent party may qualify for a waiver of the fee, if counsel files a statement with the application that counsel is representing the client pro bono due to indigency. 
  
(5)  Electronic Registration. The Court will provide electronic filing access to attorneys granted pro hac vice admission. Attorneys granted this status are required to register in the Court's eFast system and to comply with all eFast rules and requirements. 
  
(d)  Withdrawal or Substitution of Counsel.   
  
(1)  Substitution of Counsel.  If a new attorney is substituting for an existing attorney, the new attorney must file a notice of substitution. The notice must be served on the former attorney and on opposing counsel (or opposing party if unrepresented), be signed by both the represented party and the new attorney, and include the new attorney's physical mailing address, e-mail address, phone number, and bar number. The former attorney need take no further action to withdraw as counsel of record for the party. The substitution may not delay the appeal of the case. 
  
(2)  Withdrawal of Counsel.  If an attorney seeks to withdraw and leave the client unrepresented, the attorney must give written notice to the client 10 days before moving the Court for permission to withdraw. The motion must be served on the client and any opposing counsel (or opposing party if unrepresented), and must contain the client's physical mailing address. If the withdrawing attorney does not know the client's current address, the motion must contain a statement to that effect and the client's last known physical address and telephone number. The motion shall state that the attorney has given written notice to the affected client setting forth the attorney's intent to withdraw, that 10 days have expired since notice, and the client's objection, consent, or failure to respond. The request to withdraw will be granted unless in the Court's discretion to do so would delay the appeal, interrupt the orderly operation of the Court, or be manifestly unfair to the client. 
  
(e)  Change of Address, Telephone Number, or Email Address. Any change of address, telephone number, or email address must be made by the attorney in the Court's eFast system. Attorneys are personally responsible for ensuring that their eFast profile information is up to date. The Court will not make these changes. Attorneys are encouraged to register an additional "CC" email address for their administrative assistant or another point of contact. See Rule 46, Electronic Filing of Documents. 
  
If a paper filer (non-efiler) for either party has a change of address or telephone number during the pendency of any appeal or application, counsel shall file a notification of change of address, telephone number, or email address with the Court, notifying the Court of counsel's correct address, telephone number, or email address, and the effective date of the change. 
  
The notification of change of address, telephone number, or email address shall be filed as a separate document with service made to opposing counsel. 
  
Upon receipt of the notification of change of address, telephone number, or email address from a paper filer, the Clerk will enter the change of address, telephone number, or email address on the Court's docket, and all further notices generated from the Court shall be to counsel's new address. 
  
Failure of a party to properly notify the Court of any change of address, telephone number, or email address, which may result in a party not receiving notification of Court action, shall not be grounds to reinstate or reconsider any matter adverse to the party. 
  
(f)  Leave of Absence. The Court of Appeals does not recognize or grant leaves of court or leaves of absence. 
  
(g)  Past-due Fees. An attorney's admission to practice before the Court of Appeals may be revoked if, after notice and an opportunity to be heard, past-due fees remain unpaid for 30 days. 
  

  Editor's notes. - This rule was amended effective October 31, 2013, April 8, 2014, September 4, 2014, January 1, 2017, and October 29, 2019.  


JUDICIAL DECISIONS

Cited in Williams v. State, 157 Ga. App. 494, 277 S.E.2d 781 (1981); Copps v. State, 223 Ga. App. 518, 478 S.E.2d 390 (1996).  


RESEARCH REFERENCES

ALR. - Effect of removal of member of bar from state, 160 A.L.R. 1372.  
Practicing or pretending to practice law without authority as contempt, 36 A.L.R.2d 291.  
Validity and construction of constitutional or statutory provisions making legal knowledge or experience a condition of eligibility for judicial office, 71 A.L.R.3d 498.  
Attorney's right to appear pro hac vice in state court, 20 A.L.R.4th 855.  
Sexual conduct or orientation as ground for denial of admission to bar, 21 A.L.R.4th 1109.  

——————————

Rule 10. Personal Remarks; Opposing Counsel or Judge.

Rules text
Personal remarks that are discourteous or disparaging to any judge, opposing counsel, or any court, whether oral or written, are strictly forbidden. 
  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Court of Appeals prior to the 1979 and 1995 revisions of the rules have been included in the annotations for this rule.  

This rule strictly prohibits remarks discourteous to opposing counsel, and is applicable no less to written arguments than to oral. Stewart v. Hasty, 77 Ga. App. 524, 48 S.E.2d 757 (1948), (decided under Rule 5 of the 1934 Rules).  

Discourteous remarks about witnesses. - Appellants' repeated unsupported and irrelevant assertions that a particular witness had substance abuse problems was unprofessional and did less than nothing to advance the appellants' cause. Murphy v. Murphy, 330 Ga. App. 169, 767 S.E.2d 789 (2014).  

Cited in Head v. State, 160 Ga. App. 4, 285 S.E.2d 735 (1981); Lopez v. State, 309 Ga. App. 756, 711 S.E.2d 345 (2011).  

——————————

III. DOCKETS AND CALENDARS

Law reviews. -   For article, "Setting the Record Straight: A Proposal to Save Time and Trees," see 14 Ga. St. B.J. 14 (2008).   

——————————

Rule 11. Appeals, How Entered.

Rules text
(a)  Docketing. No appeal shall be docketed until the notice of appeal, a record, and transcripts, if requested, are filed in the Clerk's office. Each notice of appeal will be docketed as a separate case. 
  
(b)  Transfer of Cases. When an appeal or application filed in this Court is within the jurisdiction of another court, it shall be transferred by order to that court. 
  
(c)  Transferred Cases. Appeals or applications transferred to this Court from another court shall be docketed as soon as practicable. 
  
(d)  Premature Docketing. Any case docketed before the entire record is delivered to the Court may be remanded to the trial court until such time as the entire record is prepared and delivered to the Court. 
  


JUDICIAL DECISIONS

Cited in Coe v. Greenville Credit & Inv. Co., 164 Ga. App. 521, 298 S.E.2d 36 (1982); New v. Wilkins, 178 Ga. App. 337, 343 S.E.2d 136 (1986); Presto v. Scientific-Atlanta, Inc., 193 Ga. App. 606, 388 S.E.2d 719 (1989).  

——————————

Rule 12. Terms of Court.

Rules text
The Court has three terms of court per year. Cases are docketed to a term as required by the Constitution of the State of Georgia and as otherwise required by law. The docket will specify the specific term to which a case is docketed. Cases docketed to a specific term must be decided before the expiration of the following term. 
  
The Court's terms (including any motion for reconsideration period) are as follows: 
  
(1)  the December term begins the first Monday in December and ends March 31 the following year; 
  
(2)  the April term begins the first Monday in April and ends July 17; 
  
(3)  the August term begins the first Monday in August and ends November 18. 
  

  Editor's notes. - This rule was amended effective October 21, 2014, January 1, 2017, and February 23, 2017.  


JUDICIAL DECISIONS

Cited in Bush v. Reed, 311 Ga. App. 328, 715 S.E.2d 747 (2011); Pistacchio v. Frasso, 314 Ga. App. 119, 723 S.E.2d 322 (2012); Gordon v. Dennis, 347 Ga. App. 110, 817 S.E.2d 561 (2018).  

——————————

Rule 13. Notice of Docketing.

Rules text
Upon the docketing of every appeal and application for appeal, the Clerk shall deliver via email or the United States Postal Service notice of the docketing date and schedule for briefing to all counsel. The notice of docketing a direct appeal shall include a statement that failure to file the enumeration of errors and appellant's brief within the time required may result in the dismissal of the appeal and/or appropriate sanctions. The notice shall also state that failure to timely file responsive briefs may result in their nonconsideration and/or appropriate sanctions. Failure of counsel to receive the docketing notice shall not relieve counsel of the responsibility to file briefs timely. See Rule 23, Briefs. 
  


JUDICIAL DECISIONS

Appeals court declined to hold counsel in contempt and issued warning instead, despite failure to comply with Ga. Ct. App. R. 13. - Although the state's brief filed in response to the defendant's appeal failed to comply with Ga. Ct. App. R. 13, because it did not contain a single citation of authority even for the most basis principle of law, the appeals court declined to hold counsel in contempt, cautioning the state that future violations would not be treated so leniently. Thrasher v. State, 289 Ga. App. 399, 657 S.E.2d 316 (2008).  

Cited in Western Elec. Co. v. Capes, 164 Ga. App. 353, 296 S.E.2d 381 (1982); Sutton v. Goldome Realty Credit Corp., 192 Ga. App. 839, 389 S.E.2d 273 (1989); Brown v. Jackson, 221 Ga. App. 200, 470 S.E.2d 786 (1996); Walker v. State, 280 Ga. App. 393, 634 S.E.2d 177 (2006); Smith v. R. James Props., Inc., 292 Ga. App. 317, 665 S.E.2d 19 (2008); In the Interest of D.D., 310 Ga. App. 329, 713 S.E.2d 440 (2011); Williams v. State, 335 Ga. App. 468, 781 S.E.2d 791 (2016).  

——————————

Rule 14. Calendar; Conflicts.

Rules text
(a)  Calendars to be Mailed. Calendars to be Mailed. The Clerk shall mail (via email or United States Postal Service, depending upon the status of the filer) the calendar to counsel in each appeal to be orally argued at least 14 days before the date set for oral argument at the addresses shown on the notice of appeal, unless the Court is otherwise advised of a change of address, under Rule 9 (e), Attorneys. (b) Non-Receipt of Calendar. Counsel not receiving a calendar at least 10 days before the tentative oral argument dates should check the Court's website. If there is any confusion, counsel should contact the Clerk's office to inquire about oral argument dates. 
  
(b)  Non-Receipt of Calendar. Counsel not receiving a calendar at least 10 days before the tentative oral argument dates should check the Court's website. If there is any confusion, counsel should contact the Clerk's office to inquire about oral argument dates. 
  
(c)  Conflicts - State and Federal Court.  
  
(1)  Counsel shall not be deemed to have a conflict unless he or she: 
  
(i)  is lead counsel in two or more of the actions affected; and 
  
(ii)  certifies that the matters cannot be adequately handled by other counsel. 
  
(2)  When there is an apparent conflict: 
  
(i)  Appellate arguments prevail over trials, hearings and conferences. 
  
(ii)  The action first filed takes precedence. 
  
(iii)  Felony actions prevail over civil actions. 
  
(iv)  Misdemeanors stand on equal footing with civil actions. 
  
(v)  The courts are assigned the following priorities: 
  
Supreme Court of the United States. 
  
Supreme Court of Georgia. 
  
United States Courts of Appeal and State Courts of Appeal. 
  
United States District Courts and Superior Courts of Georgia. 
  
State Courts of Georgia. 
  
Probate, Juvenile, and Magistrate Courts of Georgia. 
  
(3)  The Clerk shall resolve conflicts so as to accommodate all parties insofar as possible. 
  
(4)  Using the above criteria, the only time a conflict exists is when the actions are in courts of equal priority, are of the same type, and were filed on the same day. When such a conflict exists, counsel shall give prompt written notice of the conflict to opposing counsel and to the clerk of each court. 
  
(5)  When it is evident that counsel's presence is required in more than one court on the same day and no conflict actually exists under the above criteria, counsel shall nevertheless inform all courts concerned, giving the style of the case and the date of filing. 
  


JUDICIAL DECISIONS

Cited in Western Elec. Co. v. Capes, 164 Ga. App. 353, 296 S.E.2d 381 (1982).  

——————————

Rule 15. Reserved.


——————————

IV. EXTENSION OF TIME FOR NOTICE OF APPEAL, ETC.


——————————

Rule 16. Extension of Time for Filing.

Rules text
(a)  Notices of Appeal. Pursuant to O.C.G.A. § 5-6-39, requests for extensions of time to file a notice of appeal may be made only upon a showing that a bona fide effort has been made to obtain the extension from the trial court and the reason it could not be obtained. Requests for extensions of time must be in writing and received by the Court before the expiration of the filing deadline. The request shall be made in accordance with Rule 40 (b), which requires: an explanation of why the order is needed; a stamped "filed" copy of the order being appealed; and a stamped "filed" copy of the notice of appeal if one has been filed in the trial court. The motion shall be accompanied by a filing fee in the appropriate amount in accordance with Rule 5, Filing Fees.  
  
(b)  Briefs. Motions for an extension of time to file a brief are subject to the Court's discretion. All extensions shall be by written order and no oral extension shall be recognized. Failure to request an extension of time to file a brief before its due date may result in the dismissal of the appeal or non-consideration of the brief if untimely filed.  
  
(c)  Discretionary Applications. Requests for extensions of time to file discretionary applications must be directed to this Court and should be filed pursuant to Rule 40 (b), Emergency Motions. All extensions shall be by written order, and no oral extension shall be recognized. An extension of time may be granted pursuant to Rule 31 (i) to file a discretionary application, but no extension of time may be granted for filing a response to the application. 
  
(d)  Interlocutory Applications. No extension of time shall be granted to file an interlocutory application or a response thereto. 
  

Cross references. - Extensions of time for filing generally, § 5-6-39.  

  Editor's notes. - This rule was amended effective July 24, 2014 and January 1, 2017.  

——————————

V. RECORDS AND TRANSCRIPTS

Law reviews. -  For article, "Setting the Record Straight: A Proposal to Save Time and Trees," see 14 Ga. St. B.J. 14 (2008).  

——————————

Rule 17. Duty of Trial Court Clerks.

Rules text
The clerk of the trial court shall certify and transmit to the Clerk of this Court a copy of the original transcript (whether printed or on compact disc) and copies of all records as required within the time prescribed by statute. Trial court orders included in the record must contain the signature of the trial court judge. Conformed signatures, stamped signatures, and signatures with permission shall not be permitted, except for those courts in which the official practice is for the judge to electronically sign or stamp his or her signature. Transmittal shall be made by the clerk or deputy clerk personally, electronically or by first class United States Postal Service, express mail, or commercial courier or delivery service, charges prepaid. Transmittal by a party or attorney is prohibited. The appellant, court reporters, and the trial court clerk shall cooperate to ensure that the record is complete. 
  

Cross references. - Statutory period for transmittal, § 5-6-43.  
Mailing address of the clerk of the Court of Appeals, GACR, Rule 2.  
Filing date for items mailed, GACR, Rule 4.  

  Editor's notes. - This rule was amended effective December 17, 2011, January 1, 2015, January 1, 2017, and February 17, 2021.  


JUDICIAL DECISIONS

Dismissal of late appeal was appropriate. - In an attorney lien case, the trial court did not abuse the court's discretion by dismissing the former client's appeal for a delay in transmitting the record appendix because the delay of 55 days was inexcusable and caused by the former client, who had elected to take responsibility for transmitting the record by stating in the notice of appeal that the client would file a record appendix and never amended the clerk's notice of appeal to provide that the clerk would be responsible for transmission of the record. McAlister v. Abam-Samson, 318 Ga. App. 1, 733 S.E.2d 58 (2012).  

——————————

Rule 18. Preparation and Arrangement of Records and Transcripts.

Rules text
(a)  Paper and Format. Records and transcripts, including depositions, shall be printed on one side of letter-size, white paper of good quality, or an equivalent electronic format, with ample spacing (at least double spaced) and margins so that they may be easily read. The margin at the top shall be of sufficient space that the transcript may be read when folded over at the top. Type size shall not be smaller than 10 characters per inch. Notwithstanding the 10 characters per inch requirement, the Court shall accept in lieu thereof Times New Roman Regular, 14 point. The record shall include an index. The pages of the record shall be numbered consecutively on the bottom of the page. The trial court clerk shall certify each volume of the record. 
  
(b)  Recordings. When the notice of appeal directs that transcripts of a trial or a hearing be included in the record, copies of all video or audio recordings that were introduced into evidence shall be transmitted to this Court along with the trial or hearing transcript. It shall be the responsibility of the party tendering the recordings at a trial or a hearing to ensure that a copy of the recording is included in the trial court record; however, it is the burden of the appealing party to ensure that a complete record is transmitted to this Court on appeal, including the transmission of video or audio recordings. If a transcript of a trial or a hearing is designated as part of the appellate record, the clerk of the trial court shall then include the copy of the recording in the appellate record transmitted to this Court. If a copy of a recording played at a trial or a hearing is not included with the transcript designated to be transmitted in the appellate record, this Court may take whatever action is necessary in order to ensure completion of the record, including, but not limited to, issuing a show-cause order requiring an explanation of its absence. The appellant's failure to complete the record may also result in this Court declining to consider enumerations of error related to the missing evidence.  
  
(c)  Proprietary Software. Copies of any video or audio recordings of evidence shall be submitted to this Court on DVD or on video or audio compact disc, and shall include any proprietary software necessary to play the recordings. 
  
(d)  Sealed Records. Any records or transcripts delivered to this Court as sealed by the trial court, with an order of the trial court attached to the record, shall remain sealed until a motion is made to unseal the record or the record is unsealed by this Court. Counsel for any party may move this Court for an order to unseal or seal any appellate record. 
  
(e)  Transcripts on Compact Disc. In lieu of a printed transcript, the trial court may certify and transmit the transcript on a compact disc, so long as the other requirements for transcripts have been satisfied. Any transcript submitted on a compact disc shall be in a searchable .pdf format. 
  

  Editor's notes. - This rule was amended effective January 21, 2015 and January 1, 2017.  

Cross references. - Preparation of records and transcripts generally, § 5-6-41 et seq.  
Law reviews. -  For article, "Document Design for Lawyers:  The End of the Typewriter Era,"  see 16 (No. 5) Ga. St. B.J. 62 (2011).  


JUDICIAL DECISIONS

Video depositions. - In a medical malpractice case, the court would not consider excerpts from four videotaped depositions that were played at the jury trial because the video recordings of the depositions were not transmitted with the appellate record. Although the written transcripts were in the record, it was not clear what portions were played for the jury. Cent. Ga. Women's Health Ctr., LLC v. Dean, 342 Ga. App. 127, 800 S.E.2d 594 (2017).  

Burden on appealing party to compile complete record on appeal. - Defendant was not denied the right to appeal because although the defendant blamed the absence of the CD from the appellate record on the trial court and state, the state met the state's burden by admitting a relevant exhibit into evidence, and on appeal it was defendant's burden to compile a complete record. Shelton v. State, 350 Ga. App. 774, 830 S.E.2d 335 (2019).  

Cited in Sherod v. State, 334 Ga. App. 314, 779 S.E.2d 94 (2015), cert. denied, No. S16C0368, 2016 Ga. LEXIS 118 (Ga. 2016), cert. denied, 137 S. Ct. 51, 196 L. Ed. 2d 55 (U.S. 2016); Vineyard Indus. v. Bailey, 343 Ga. App. 517, 806 S.E.2d 898 (2017), cert. denied, No. S18C0480, 2018 Ga. LEXIS 314 (Ga. 2018); Faison v. Faison, 344 Ga. App. 600, 811 S.E.2d 431 (2018).  

——————————

Rule 19. Transmission of Transcript.

Rules text
The copy of the original transcript shall be a separate document or compact disc and not attached to the record. It shall show the style of the case, contain an index, and the pages shall be numbered consecutively on the bottom. Voluminous printed transcripts may be bound in separate parts. The court reporter and the trial court clerk shall certify each part. 
  

Cross references. - Transmission of judgment from below, § 5-6-9.  
Handling of transcript generally, § 5-6-41.  
Alterations of transcript and extension of filing time, § 5-6-42.  
Failure to object to noncompliance as waiver, GACR, Rule 47.  

  Editor's notes. - This rule was amended effective February 21, 2008 and January 21, 2015.  

——————————

Rule 20. Objections to Records or Transcripts; Waiver.

Rules text
Appellee shall be deemed to have waived any failure of the appellant to comply with the provisions of the Appellate Practice Act relating to the filing of the transcript of the evidence and proceedings or transmittal of the record to this Court, unless objection thereto was made and ruled upon in the trial court prior to transmittal and such order is appealed as provided by law. 
  


JUDICIAL DECISIONS

Effect of failure to timely file transcript. - Trial court erred in failing to dismiss the state's appeal because the trial court's findings of fact did not support conclusions of law that the state's delay was neither unreasonable nor inexcusable particularly in light of the state's burden to come forward with evidence to rebut the presumption that the delay was inexcusable when the state far exceeded 30 days and the state failed to request an extension. State v. Brienza, 350 Ga. App. 672, 829 S.E.2d 894 (2019).  

——————————

Rule 21. Original Evidence.

Rules text
(a)  Do Not Send Original Evidence. No original evidence or original exhibits shall be transmitted to the Court with the appellate record initially. A party may file a motion asking this Court to issue an order directing the trial court clerk to transmit original evidence or original exhibits for inclusion in the appellate record. The motion shall specify the particular evidence or exhibits that the party seeks to transmit, describe its general size and weight, and explain why the original evidence or exhibits are necessary for the determination of the appeal. The Court may grant the motion or issue an order on its own if it determines that the original evidence or exhibits would assist the Court in deciding the appeal. 
  
(b)  Action after Remittitur Issued. After the remittitur has been issued by this Court to the trial court, all original evidence or exhibits shall be returned to the trial court clerk. 
  

  Editor's notes. - This rule was amended effective January 21, 2015.  


JUDICIAL DECISIONS

Cited in Doby v. State, 173 Ga. App. 348, 326 S.E.2d 506 (1985); Turner v. State, 259 Ga. 873, 388 S.E.2d 857 (1990); Roberts v. State, 257 Ga. App. 296, 570 S.E.2d 708 (2002); Trujillo v. State, 286 Ga. App. 438, 649 S.E.2d 573 (2007).  

——————————

VI. RESERVED


——————————

Rule 22. Reserved.


——————————

VII. BRIEFS

Law reviews. -  For article, "Setting the Record Straight: A Proposal to Save Time and Trees," see 14 Ga. St. B.J. 14 (2008).   

——————————

Rule 23. Time of Filing; Contempt; Dismissal.

Rules text
(a)  Appellant's Brief. Appellant's brief shall be filed within 20 days after the appeal is docketed. Failure to file within that time, unless extended upon motion for good cause shown, may result in the dismissal of the appeal, and may subject the offending party and/or counsel to sanctions, including contempt. See Rule 7, Contempt, and Rule 13, Notice of Docketing. 
  
Pursuant to Rule 16 (a), appellant's motion for an extension of time to file a brief and enumeration of errors must be filed before the date the documents are due or the Court may dismiss the appeal. If two or more appeals are consolidated, a brief is still required to be filed in each appeal. Parties may adopt, and are encouraged to adopt, all or a portion of another brief in the same case or from another case pending in this Court. The party adopting language from another brief shall specify precisely what portion of the other brief the party is adopting and list the case number, if different. 
  
(b)  Appellee's Brief. To be considered, appellee's brief should be filed within 40 days after the appeal is docketed or 20 days after the appellant's brief is filed, whichever is later. Appellees are encouraged but, other than the State in a criminal case, are not required to file a brief. A brief shall be filed by the State when it is the appellee in the appeal of a criminal case. The State's representative may be subject to sanctions, including contempt, for failing to file a timely responsive brief. 
  
(c)  Reply Brief. Appellant may file a reply brief within 20 days from the date the appellee's brief is filed. Appellee has no right to respond to appellant's reply brief except as permitted under Rule 27, Supplemental Briefs. 
  
(d)  Other Parties. Parties listed on the court's docket as "Other Parties" may file a single brief, no later than the due date of the appellee's brief, and must comply with the requirements of an initial brief per Rule 24. 
  

  Editor's notes. - This rule was amended effective January 1, 2017 and October 29, 2019.  

Cross references. - Filing and service of briefs, GACR, Rule 5.  
Time of filing briefs, GACR, Rule 14.  
Law reviews. -  For article, "Writing Georgia Appellate Briefs," see 15 Ga. St. B.J. 107 (1979).  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or the issues arising thereunder, decisions prior to the 1995 revision of the rules have been included in the annotations for this rule.  

Failure to file timely appellee's brief. - In an uninsured motorist benefits case in which the insured party's appeal was successful, although the insurer failed to file its brief within the time period provided under Ga. Ct. App. R. 23(b), the appellate court, despite warning the insurer of its improper conduct, exercised its discretion and considered the merits of the insurer's arguments. Luca v. State Farm Mut. Auto. Ins. Co., 281 Ga. App. 658, 637 S.E.2d 86 (2006).  

Brief untimely. - State's brief was untimely as it was filed more than 35 days after the appeal was docketed. State v. Bragg, 332 Ga. App. 608, 774 S.E.2d 182 (2015).  

Dismissal of appeal effectively affirmed trial court judgment. - Prior dismissal of the defendant's appeal under Ga. Ct. App. R. 13, 22, 23(a), and 25(a), was not a defective attempt to seek interlocutory review pursuant to O.C.G.A. § 5-6-34(b) because the defendant had successfully obtained interlocutory review; rather, the dismissal effectively affirmed the trial court's order denying the defendant's motion to suppress. Williams v. State, 335 Ga. App. 468, 781 S.E.2d 791 (2016).  

Improper newspaper citation. - State's citation of newspaper publication as authority without volume and page of its source was in violation of this section, requiring, inter alia, disregard of any arguments based thereon. Cobb v. State, 209 Ga. App. 708, 434 S.E.2d 513 (1993).  

Election not to dismiss appeal. - Because the fault for an untimely filing of an appellate brief appeared to have been with the defendant's counsel rather than with the defendant, the appellate court elected not to dismiss the appeal. Smith v. State, 278 Ga. App. 315, 628 S.E.2d 722 (2006).  

Untimely brief not considered. - Defendant's motion to strike the brief filed by the state in the defendant's appeal from convictions arising out of a drive-by shooting was granted because the brief was filed untimely in violation of Ga. Ct. App. R. 23(b); the brief was not considered for purposes of the appeal. Hill v. State, 282 Ga. App. 743, 639 S.E.2d 637 (2006).  

Filing of notice of appeal, absent brief, deemed appeal to be abandoned. - Although a county tax commissioner filed a notice of appeal from the trial court's breach of contract finding, based on the failure to submit a brief, the appeal was deemed abandoned and thus dismissed pursuant to Ga. Ct. App. R. 23(a). Ferdinand v. City of East Point, 288 Ga. App. 152, 653 S.E.2d 529 (2007), cert. denied, No. S08C0466, 2008 Ga. LEXIS 213 (Ga. 2008).  

Appeal dismissed for failure to file brief or respond. - Landlord was entitled to dismissal of a tenant's appeal because Ga. Ct. App. R. 23(a) required the tenant to file a brief containing an enumeration of errors within 20 days after the appeal was docketed; the appeal was docketed in October 2007, and the tenant had yet to file a brief with an enumeration of errors or respond to the landlord's motion to dismiss. Smith v. R. James Props., Inc., 292 Ga. App. 317, 665 S.E.2d 19 (2008).  

Cited in Green v. Weaver, 164 Ga. App. 286, 297 S.E.2d 57 (1982); Williams v. Morgan, 262 Ga. App. 848, 586 S.E.2d 740 (2003); High Voltage Vending, LLC v. Odom, 266 Ga. App. 537, 597 S.E.2d 428 (2004); Walker v. State, 280 Ga. App. 393, 634 S.E.2d 177 (2006); Banegas v. State, 283 Ga. App. 346, 641 S.E.2d 593 (2007); Shell v. Teachers Ret. Sys. of Ga., 291 Ga. App. 571, 662 S.E.2d 345 (2008); Hortman v. State, 293 Ga. App. 803, 670 S.E.2d 99 (2008); Porter v. State, 308 Ga. App. 121, 706 S.E.2d 620 (2011); In the Interest of D.D., 310 Ga. App. 329, 713 S.E.2d 440 (2011); In the Interest of R.W., 315 Ga. App. 227, 726 S.E.2d 708 (2012); Bostic v. State, 341 Ga. App. 402, 801 S.E.2d 89 (2017).  

——————————

Rule 24. Preparation.

Rules text
(a)  Limitations. The parties to the appeal are entitled as of right to file an initial appellant's brief, a responding appellee's brief, and an appellant's reply brief. Supplemental briefs and responses to amicus briefs are only accepted pursuant to the Court's grant of a motion under Rule 27. Amicus curiae briefs conforming to Rule 26 will also be accepted. All counsel are required to efile in accordance with Rule 46, Electronic Filing of Documents. Paper filers need only file the original brief for each docketed appeal. 
  
(b)  Signatures, Paper, Spacing, and Certificates of Service. Briefs shall be filed in conformity with Rule 2 (a) and (c), Requirement for Written and Signed Documents, and Rule 6, Copies and Certificate of Service. 
  
(c)  Margins. Writing shall be on only one side of each sheet, with a margin of not less than one inch at the top, sides, and bottom of each page. 
  
(d)  Citations to Authority. All citations to cases shall be by name of the case as well as by volume, page, and year of the Official Report. Cases not yet reported shall be cited by the Court of Appeals or Supreme Court case number and the date of decision. 
  
(e)  Pages to be Numbered. The pages of each brief shall be sequentially numbered with an Arabic numeral at the bottom of each page. 
  
(f)  Limitation as to Length.  
  
(1)  Electronic Filers. Except upon written motion filed with the Clerk and approved by the Court, briefs and responsive briefs shall be limited to 8,400 words in civil cases or 14,000 words in criminal cases. Supplemental briefs, emergency motions, motions for reconsideration, appellant's reply briefs, and responses to motions for reconsideration shall be limited to 4,200 words. Each submission must contain the following certification just above the signature block of the submitting attorney: "This submission does not exceed the word count limit imposed by Rule 24." The person signing the certificate may rely on the word count of the word-processing system used to prepare the brief. 
  
(2)  Pro Se Submissions or Attorneys Allowed to File Paper Copies. Except upon written motion filed with the Clerk and approved by the Court, briefs and responsive briefs are limited to 30 pages in civil cases or 50 pages in criminal cases if prepared with a typewriter or hand-written. Supplemental briefs, motions for reconsideration, and appellant's reply briefs shall be limited to 15 pages if prepared with a typewriter or hand-written. 
  
(3)  Items Not Considered in Length Limitation. Tables of contents, tables of citations, cover sheets and certificates of service and of compliance with the word count limit shall not be counted toward the applicable page or word count limit. 
  
(g)  Attachments and Exhibits. Do not attach documents or exhibits to appellate briefs or motions for reconsideration. 
  
(h)  Address of Defendant. Counsel for defendant shall include the address of the defendant in a criminal case on the face of the brief and shall notify the Court of any change of address. Efilers shall submit this information in the eFast system under the filing category "Other" and the filing type "Information." 
  

  Editor's notes. - This rule was amended effective January 21, 2015, January 2, 2017, February 23, 2017, October 29, 2019, and February 17, 2021.  
Law reviews. -  For article, "Writing Georgia Appellate Briefs," see 15 Ga. St. B.J. 107 (1979). For article, "Researching Georgia Law," see 34 Ga. St. U.L. Rev. 741 (2015).  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or the issues arising thereunder, decisions prior to the 1995 revision of the rules have been included in the annotations for this rule.  

Page limits. - Review of a parent's arguments in an appeal by a store and its employees from the denial of their summary judgment motion in the parent's intentional tort action arising out of the employees' claim that the child stole from the store was limited to arguments actually made in the parent's brief; the practice followed in the parent's brief of incorporating arguments from other briefs as if set out verbatim was not approved and could permit a party to evade the page limitations of Ga. Ct. App. R. 24(f). Todd v. Byrd, 283 Ga. App. 37, 640 S.E.2d 652 (2006), overruled on other grounds, Ferrell v. Mikula, 295 Ga. App. 326, 672 S.E.2d. 7 (2008).  

Appellate brief not substitute for record. - Because a party failed to obtain the permission of the court of appeals before filing a supplemental brief, the court did not address the matters contained therein; moreover, even if the party had obtained permission, the court would not have considered the evidence attached to that brief, as the brief could not be used in lieu of the record or transcript for adding evidence to the record. Locke's Graphic & Vinyl Signs, Inc. v. Citicorp Vendor Fin., Inc., 285 Ga. App. 826, 648 S.E.2d 156 (2007).  

Revival of issues. - This rule does not exist to allow the revival of issues deemed abandoned under former Ga. Ct. of App. R. 15(c)(2). Wade v. Thomasville Orthopedic Clinic, Inc., 167 Ga. App. 278, 306 S.E.2d 366 (1983).  
Supplemental briefs do not resurrect enumerations abandoned because they were not addressed in the initial brief. Rich v. Georgia Farm Bureau Mut. Ins. Co., 176 Ga. App. 663, 337 S.E.2d 370 (1985).  

Evidence not presented to the trial court not reviewed on appeal. - Because the record evidence showed that a customer failed to file suit alleging claims under the Fair Credit Reporting Act within the two years after a wireless service provider reported the customer's outstanding debt to one credit agency, as required by 15 U.S.C. § 1691p, said suit was properly dismissed via summary judgment as time-barred; moreover, the appellate court was not required to review evidence that was not presented to the trial court before ruling on the motion and not made part of the appellate record. Lamb v. Verizon Wireless Servs., LLC, 284 Ga. App. 696, 644 S.E.2d 412 (2007).  

Attachments to appellate brief not considered. - No evidence was presented that the state failed to include a witness on its witness list provided to a defendant as the defendant's attachment of an undated witness list to the defendant's appellate brief was not part of the record and could not be considered on appeal under Ga. Ct. App. R. 24(g). Parks v. State, 294 Ga. App. 646, 669 S.E.2d 684 (2008).  
Although a party bringing a counterclaim referred to exhibits that were attached to the party's brief, the exhibits were not there. In any case, under Ga. Ct. App. R. 24(g), the court could not consider exhibits attached to a brief that had not been certified by the clerk of the trial court as a part of the appellate record and forwarded to the present court. Roberts v. Eayrs, 297 Ga. App. 821, 678 S.E.2d 535 (2009).  

Motion to set aside. - Upon reading the rules within the Civil Practice Act in para materia with Ga. Unif. Super. Ct. R. 24.6(B), the trial court was authorized to grant a divorce well after 30 days from the time an answer would have been due; hence, the trial court did not err in denying a wife's motion to set said judgment aside. Hammack v. Hammack, 281 Ga. 202, 635 S.E.2d 752 (2006).  

Cited in Jackson v. State, 155 Ga. App. 386, 271 S.E.2d 32 (1980); State v. Mitchell, 177 Ga. App. 333, 339 S.E.2d 384 (1985); Antoskow & Assocs., LLC v. Gregory, 278 Ga. App. 468, 629 S.E.2d 1 (2005); Briden v. Clement, 283 Ga. App. 626, 642 S.E.2d 318 (2007); Clark v. State, 287 Ga. App. 176, 651 S.E.2d 106 (2007); Imm v. Chaney, 287 Ga. App. 606, 651 S.E.2d 855 (2007); Shell v. Teachers Ret. Sys. of Ga., 291 Ga. App. 571, 662 S.E.2d 345 (2008); McClure v. State, 295 Ga. App. 465, 673 S.E.2d 856 (2009); Drayton v. Kroger Co., 297 Ga. App. 484, 677 S.E.2d 316 (2009); Dubose v. State, 298 Ga. App. 335, 680 S.E.2d 193 (2009); West v. West, 299 Ga. App. 643, 683 S.E.2d 153 (2009); Burnett v. State, 309 Ga. App. 422, 710 S.E.2d 624 (2011); Davis v. Foreman, 311 Ga. App. 775, 717 S.E.2d 295 (2011); Rome v. Polyidus Partners LP, 322 Ga. App. 175, 744 S.E.2d 363 (2013); Whitfield v. Tequila Mexican Rest. No. 1, Inc., 323 Ga. App. 801, 748 S.E.2d 281 (2013); Ga. Peace Officer Standards and Training Council v. Hodges, 330 Ga. App. 145, 767 S.E.2d 286 (2014); Leslie v. State, 341 Ga. App. 731, 802 S.E.2d 674 (2017).  

——————————

Rule 25. Structure and Content.

Rules text
(a)  Appellant. The brief of appellant shall consist of three parts: 
  
(1)  Part One shall contain a succinct and accurate statement of the proceedings below and the material facts relevant to the appeal; a citation of the parts of the record or transcript essential to a consideration of the errors; and a statement of the method by which each enumeration of error was preserved for consideration. Parties are encouraged but not required to include a summary of argument section in their briefs. 
  
(2)  Part Two shall consist of the enumeration of errors and shall contain a statement of jurisdiction as to why this Court, and not the Supreme Court, has jurisdiction. A separately filed enumeration of errors is not required. 
  
(3)  Part Three shall contain the argument and citation of authorities. It shall also include a concise statement of the applicable standard of review with supporting authority for each issue presented in the brief. 
  
(b)  Appellee. The brief of appellee shall be divided in the following manner: 
  
(1)  Part One shall point out any material inaccuracy or incompleteness of appellant's statement of facts and any additional statement of facts deemed necessary, plus citations to additional parts of the record or transcript deemed material. Failure to do so shall constitute consent to a decision based on the appellant's statement of facts. Except as controverted, appellant's statement of facts may be accepted by this Court as true. 
  
(2)  Part Two shall contain appellee's argument and the citation of authorities as to each enumeration of error. It shall also include the standard of review if different from that contended by the appellant. 
  
(c)  General Provisions.  
  
(1)  Sequence of Arguments. The sequence of arguments in the briefs shall follow the order of the enumeration of errors, and shall be numbered accordingly. 
  
(2)  Unsupported Claim of Error; References to Record and Transcripts. Any enumeration of error that is not supported in the brief by citation of authority or argument may be deemed abandoned. 
  
(i)  Each enumerated error shall be supported in the brief by specific reference to the record or transcript. In the absence of a specific reference, the Court will not search for and may not consider that enumeration. 
  
(ii)  A contention that certain matters are not supported by the record may be answered by reference to particular volume and pages where the matters appear. 
  
(3)  Citations to the record. Reference to a paper record should be indicated by the volume number of the appellate record and the trial court's stamped page number (Vol Number - Stamped Number; for example, V2-46). 
  
Reference to an electronic record should be indicated by the volume number of the electronic record and the pdf page number within that volume (Vol. Number - Pdf Page Number; for example, V2-46). 
  
Citations to audio and video recordings should identify the recording itself according to its location in the record and specify the relevant portion of the recording by indicating the time range during which the cited material is found. 
  

  Editor's notes. - This rule was amended effective February 23, 2017 and October 29, 2019.  
Law reviews. -  For article, "Writing Georgia Appellate Briefs," see 15 Ga. St. B.J. 107 (1979). For annual survey of appellate practice and procedure, see 57 Mercer L. Rev. 35 (2005).  


JUDICIAL DECISIONS
 
		ANALYSIS
   	General Consideration
   	Decisions under Prior Rules
 


 General Consideration


Failure to cite to record. - When workers who brought suit against a power company made allegations regarding statements by power company employees, but there were no citations to the record regarding the statements, as required by Ga. Ct. App. R. 25(a), the court would not search the record for them or consider this enumeration of error. Dalton v. 933 Peachtree, L.P., 291 Ga. App. 123, 661 S.E.2d 156 (2008).  
Because 41 of a defendant's 42 enumerated errors were not supported by citations to the record, citation of authority, or argument, those errors were deemed abandoned pursuant to Ga. Ct. App. R. 25(c)(2). Gardner v. State, 289 Ga. App. 359, 657 S.E.2d 288 (2008).  
Defendant had abandoned enumeration of error when defendant failed to provide the applicable standard of review and provided no argument, citation of authority, or citations to the record to support defendant's position. Gartrell v. State, 291 Ga. App. 21, 660 S.E.2d 886 (2008).  
In a condemnation action, the court declined to review the landowner's argument that the trial court erred in denying a pretrial motion to amend the petition to condemn and to exclude the testimony of a state appraiser. The landowner failed to properly cite the record and to ensure that the necessary transcript was included in the record. Bulgin v. Ga. DOT, 292 Ga. App. 1, 663 S.E.2d 730 (2008).  
Challenge on appeal by a defendant to a trial court's failure to strike a prospective juror for cause due to alleged bias was not supported by appropriation citation to the record, as required by Ga. Ct. App. R. 25(c)(2)(i), such that the claim on appeal was not reviewable. Potts v. State, 296 Ga. App. 242, 674 S.E.2d 109 (2009).  
In a conviction of robbery by intimidation, pursuant to Ga. Ct. App. R. 25(c)(2)(i), defendant waived review of the claim that defendant was invited into the victim's residence, which negated an element of burglary, because the defendant failed to support this claim of error on appeal by references to the trial record. Jamale v. State, 302 Ga. App. 140, 690 S.E.2d 420 (2010), cert. denied, No. S10C0912, 2010 Ga. LEXIS 537 (Ga. 2010).  
On appeal of the denial of summary judgment to a former director's putative transferee, the creditor's unsupported assertions of fact regarding what it anticipated presenting to the jury were not considered; it neither provided citation to the record nor did it assert that the record contained evidence of the circumstances asserted in its brief. Am. Nat'l Holding Corp. v. EMM Credit, LLC, 323 Ga. App. 655, 748 S.E.2d 683 (2013).  
Rule 25(c)(2)(iii), requires that references to the record be indicated by specific record citations, and it is not the job of the Court of Appeals to cull the record on behalf of a party, and, furthermore,  a lack of proper citations greatly hinders consideration of the issues on appeal. Levine v. SunTrust Robinson Humphrey, 321 Ga. App. 268, 740 S.E.2d 672 (2013).  
Order denying the mother's petition to remove a guardian had to be upheld because the mother failed to support the mother's allegations of error with citations to the record. In re Estate of Russell, 347 Ga. App. 258, 819 S.E.2d 68 (2018).  
It is not the function of the appellate court to cull the record on behalf of a party in search of instances of error. Rather, the burden is upon the party alleging error to show the error affirmatively in the record, and it is a disservice to the client to not follow the rules of the appellate court which are designed to facilitate review. The failure to prepare a brief in conformity with the appellate rules could subject the offending party to contempt under Ga. Ct. App. R. 7(c). Ward-Poag v. Fulton County, 351 Ga. App. 325, 830 S.E.2d 799 (2019).  

Failure to comply with rule. - Defendant failed to comply with Ga. Ct. App. R. 25(c)(1) because the defendant included three enumerations of error but only two argument sections; the arguments did not coincide with the numbered enumerations and did not follow the order of the enumerations. McCombs v. State, 306 Ga. App. 64, 701 S.E.2d 496 (2010).  
Defendant's trial counsel was not ineffective for failing to object to the admission of evidence of two of the defendant's prior convictions because the defendant did not support the claim with either legal authority or argument as required by Ga. Ct. App. R. 25(c)(2). Bass v. State, 309 Ga. App. 601, 710 S.E.2d 818 (2011).  
Because the corporations and the corporates' principals did not comply with Ga. Ct. App. R. 25(c)(2) by providing legal authority to support their contentions, the trial court properly set the receiver's fees pursuant to O.C.G.A. § 9-8-13, half of which was to be paid by the corporations and the corporations' principal jointly and severally. D.C. Micro Dev., Inc. v. Briley, 310 Ga. App. 309, 714 S.E.2d 11 (2011).  
Purchaser failed to comply with Ga. Ct. App. R. 25(c)(1) because the purchaser did not number the arguments correspondingly in the brief. Leone v. Green Tree Servicing, LLC, 311 Ga. App. 702, 716 S.E.2d 720 (2011).  
Defendant's brief failed to comply with Ga. Ct. App. R. 25 because the defendant presented an inadequate statement of facts with only one citation to the record and provided no statement of the alleged errors. Gaither v. State, 312 Ga. App. 53, 717 S.E.2d 654 (2011), cert. denied,  No. S12C0337, 2012 Ga. LEXIS 216 (Ga. 2012).  
Property owner was wholly responsible for any allegation of error that the court of appeals was unable to fully address because the owner hampered the ability of the court of appeals to ensure that all arguments not addressed by enumerations of error were addressed; sequence and organization of a property owner's brief failed to comply with the provisions of Ga. Ct. App. R. 25(c). Zywiciel v. Historic Westside Vill. Partners, LLC, 313 Ga. App. 397, 721 S.E.2d 617 (2011).  
Property owner's claim that a foreclosure advertisement did not comply with O.C.G.A. §§ 9-13-140(a) and 44-14-162 was waived on appeal due to the owner's failure to comply with Ga. Ct. App. R. 25(a)(1); the owner did not show how the enumeration of error was preserved for review, and it did not provide any relevant citation to the record to show that the claim of error was raised below. White Oak Homes, Inc. v. Cmty. Bank & Trust, 314 Ga. App. 502, 724 S.E.2d 810 (2012), cert. denied, No. S12C1120, 2012 Ga. LEXIS 671 (Ga. 2012).  
Property owner's claim that no findings of fact were made that a bank published a proper foreclosure notice was deemed abandoned due to the owner's failure to comply with Ga. Ct. App. R. 25(a); the owner did not show how the enumeration of error was preserved for review, and the owner failed to support the error by argument and citation to authority, or by any citation to the record pursuant to Rule 25(c)(2)(i). White Oak Homes, Inc. v. Cmty. Bank & Trust, 314 Ga. App. 502, 724 S.E.2d 810 (2012), cert. denied, No. S12C1120, 2012 Ga. LEXIS 671 (Ga. 2012).  
Defendant failed to comply with Ga. Ct. App. R. 25 because although the defendant alleged 14 enumerations of error, the defendant set out only five argument sections, which did not coincide with the numbered enumerations. Crawford v. State, 314 Ga. App. 796, 726 S.E.2d 58 (2012).  
Because the father's brief did not contain proper citations to the specific page numbers of the record or transcript that were essential to consideration of the enumerated errors, nor did the father include a concise statement of the applicable standard of review, the appellate court did not need to search for or consider those enumerated errors; nonetheless, the appellate court would review the father's claims of error to the extent that the court could ascertain the father's arguments. Hill v. Davis, 337 Ga. App. 683, 788 S.E.2d 570 (2016).  

Failure to file enumeration of errors. - Although the state failed to file, or include in the state's brief as Part 2, an enumeration of errors as required by Ga. Ct. App. R. 25(a)(2) and O.C.G.A. §§ 5-6-40, 5-6-48(f) and O.C.G.A. § 5-6-30 required the liberal construction of the Appellate Practice Act, O.C.G.A. § 5-6-30 et seq., so as to avoid dismissal of any case or refuse to consider any points raised therein. Because the court could ascertain the state's argument, it was considered. State v. Freeman, 349 Ga. App. 94, 825 S.E.2d 538 (2019).  

Citation to record required. - Brief submitted by a defendant on appeal was in violation of Ga. Ct. App. R. 25(a)(1) because there were no citations to the record or transcript. Chism v. State, 295 Ga. App. 776, 674 S.E.2d 328 (2009).  

General references to the record insufficient. - Credit life insurer's general citations to the record with respect to the insurer's claimed efforts to comply with discovery requests over a period of six years failed to comply with Ga. Ct. App. R. 25(c)(2)(i)'s requirement that the appellant's brief contain specific references to the transcript. Res. Life Ins. Co. v. Buckner, 304 Ga. App. 719, 698 S.E.2d 19 (2010).  
Court of appeals did not review a property owner's claim that the trial court erred in deciding cross motions for summary judgment because the owner never specifically identified for the court of appeals which facts listed in three documents referenced in the appellate brief allegedly were decided in violation of the summary judgment standard, nor did the owner reveal how the trial court allegedly viewed any specific fact in the light most favorable to the movants; general allegations are insufficient to support a claim of error under Ga. Ct. App. R. 25(c)(2)(i). Zywiciel v. Historic Westside Vill. Partners, LLC, 313 Ga. App. 397, 721 S.E.2d 617 (2011).  

Despite failure to cite to record merits of case reviewed. - Although a patient failed to provide proper record citations in the patient's brief, as required by Ga. Ct. App. R. 25(c)(2)(i), the court addressed the merits of the case because the record was fairly small and because the defendants, a dentist and related professional entities, provided sufficient citations to the record. Paden v. Rudd, 294 Ga. App. 603, 669 S.E.2d 548 (2008).  
Plaintiff, acting pro se, is not relieved of the obligation to comply with the substantive and procedural requirements of the law, including Court of Appeals Rule 25 requiring reference to the record and a succinct and accurate statement of the proceedings below. The burden is upon the party alleging error to show the error affirmatively in the record. Nevertheless, because the record in this case was fairly small, and defendant provided sufficient citations to the record, the Court of Appeals addressed the merits of plaintiff's appeal. Fortson v. Hotard, 299 Ga. App. 800, 684 S.E.2d 18 (2009).  
In an appeal from contempt orders entered in a child custody case, a parent and the parent's attorney failed to comply with O.C.G.A. § 5-6-40 and Ga. Ct. App. R. 10, 25(a), and 25(c)(1); the brief and enumerations of error were rambling and difficult to follow and those arguments that were unsupported by authority were deemed abandoned. The court considered claims to the extent the court could ascertain the arguments. Murphy v. Murphy, 330 Ga. App. 169, 767 S.E.2d 789 (2014).  

Citations to record not in proper form. - Appellant's citations to the record were not in proper form because several of the appellant's citations to the record did not reveal the information allegedly found at that location in the voluminous record; it is a disservice to the client to not follow the rules of the court of appeals, which are designed to facilitate review. Adamson v. GE, 303 Ga. App. 741, 694 S.E.2d 363 (2010).  

Argument abandoned. - The defendant had abandoned the argument because the defendant offered no argument whatsoever to support an enumeration of error and failed to provide any citation of authority. Johnson v. State, 289 Ga. App. 435, 657 S.E.2d 333 (2008).  
A former homeowner's blanket argument, in one sentence, that all affidavits filed by the new owner, who bought the property at a foreclosure sale, constituted hearsay and/or double hearsay, that all the exhibits attached to every affidavit could not be admitted as business records, and that some of the exhibits were not produced to the former homeowner during discovery, was deemed abandoned under Ga. Ct. App. R. 25(a)(3) due to the failure to support it with argument and citations of authority. Steed v. Fed. Nat'l Mortg. Corp., 301 Ga. App. 801, 689 S.E.2d 843 (2009).  
Debtor abandoned the debtor's claims on appeal because the debtor failed to support the alleged errors with argument or citations to authority in the debtor's brief as required by Ga. Ct. App. R. 25(c)(2). Cuyler v. Capital One Bank (USA), N.A., 304 Ga. App. 687, 698 S.E.2d 14 (2010).  
In a landlord's suit for breach of a commercial lease, the tenant abandoned the tenant's claim that the trial court erred in finding that there was no disputed issue as to whether the tenant owed the tenant's share of the shopping center's operating costs after the tenant ceased lease payments because the tenant did not provide any citations to the record or to legal authority supporting this position or otherwise explain what specific lease costs the tenant was challenging as required by Ga. Ct. App. R. 25(a)(3). Sirdah v. N. Springs Assocs., LLLP, 304 Ga. App. 348, 696 S.E.2d 391 (2010).  
Defendant abandoned any challenge to the sufficiency of the evidence with regard to his conviction for selling cocaine because he offered no substantive argument to support his argument as required under Ga. Ct. App. R. 25(a)(3) and (c)(2); nevertheless, there was sufficient evidence for a rational trier of fact to find the defendant guilty beyond a reasonable doubt of selling cocaine. Quarterman v. State, 305 Ga. App. 686, 700 S.E.2d 674 (2010).  
Parents' claim that the trial court erred in granting a motion filed by the Department of Family and Children Services to extend their children's custody with the Department was deemed abandoned under Ga. Ct. App. R. 25(c)(a) because the parents presented no argument to support the parents general assertion that the grant of the motion to extend custody of the children with the Department was erroneous. In the Interest of A.M., 306 Ga. App. 358, 702 S.E.2d 686 (2010).  
Defendant's enumerations that the trial court erred in failing to give the defendant's requests to charge were deemed abandoned because the defendant offered no argument in support of the defendant's claim, did not state the specific jury charges the defendant requested, and provided no citation to the record for the defendant's requests or the trial court's refusal to give the instruction; the defendant stated only that the defendant "incorporated by reference all arguments set forth" in other parts of the defendant's brief. Fletcher v. State, 307 Ga. App. 131, 704 S.E.2d 222 (2010).  
Because a law firm and the firm's attorneys did not make any argument on appeal regarding their affirmative defenses of estoppel, waiver, and voluntary payment, those issues were considered abandoned under Ga. Ct. App. R. 25(c)(2). Alston & Bird LLP v. Mellon Ventures II, L.P., 307 Ga. App. 640, 706 S.E.2d 652 (2010).  
Because a textile company did not challenge the trial court's grant of summary judgment on the court's cross-claim for tortious interference with contract or present any argument with respect to that claim in the appellate brief, any challenge to that ruling by the trial court had been abandoned pursuant to Ga. Ct. App. R. 25(a)(3) and (c)(2). Textile Rubber & Chem. Co. v. Thermo-Flex Techs., Inc., 308 Ga. App. 89, 706 S.E.2d 728 (2011).  
Because the defendant did not support the assertion that trial counsel was ineffective by citation to the record or argument or even a description of the manner in which the defendant alleged trial counsel's performance was deficient, the enumeration of error was deemed abandoned. Arroyo v. State, 309 Ga. App. 494, 711 S.E.2d 60 (2011).  
Because the defendant made no argument with respect to a jury charge on battery, that contention was treated as abandoned. Gaither v. State, 312 Ga. App. 53, 717 S.E.2d 654 (2011), cert. denied,  No. S12C0337, 2012 Ga. LEXIS 216 (Ga. 2012).  
Defendant's assertions regarding trial counsel's alleged inability to provide adequate representation due to counsel's age, alcohol consumption at lunch, illness, and inability to hear were not specifically enumerated as errors and were not supported by citation to legal authority such that the claims were deemed abandoned. Adams v. State, 322 Ga. App. 782, 746 S.E.2d 261 (2013).  
Although the defendant contended that trial counsel was ineffective for spending a limited amount of time with the defendant before the trial and for failing to call certain witnesses, neither of those errors was supported with any further argument, citations to the record, or legal authority and, thus, those errors were deemed abandoned. Patterson v. State, 327 Ga. App. 695, 761 S.E.2d 101 (2014).  
Defendant's brief was wholly inadequate and the defendant's failure to comply with the appellate court's rules precluded the appellate court from ascertaining the defendant's arguments or determining whether the trial court ruled on and considered the arguments below. The defendant's arguments were thus deemed abandoned. Bowman v. State,    Ga. App.    ,    S.E.2d    (Mar. 1, 2021).  

Abandonment of claim. - Because the defendant abandoned a claim that counsel was ineffective for failing to call a witness necessary to the defense, as the defendant completely failed to identify the witness, and presented no argument, reference to the record, nor citations of authority to support the claim, that claim presented no basis to support the defendant's amended motion for a new trial. Moreover, even if the claim had not been deemed abandoned, the appeals court found it lacked merit. Bennett v. State, 289 Ga. App. 110, 657 S.E.2d 6 (2008).  
When a homeowner presented no argument and citation of authority on appeal in support of the homeowner's misrepresentation claim, the court deemed it abandoned. Udoinyion v. Re/Max, 289 Ga. App. 580, 657 S.E.2d 644 (2008), cert. denied, 2008 Ga. LEXIS 481 (Ga. 2008).  
Although the tenant asserted that the tenant's payment of rent into the court after service of the dispossessory action for non-payment of rent was a complete defense, the tenant failed to support this enumeration of error with any argument or citation of authority; thus, this alleged error was deemed abandoned pursuant to Ga. Ct. App. R. 25(c)(2). Siratu v. Diane Inv. Group, 298 Ga. App. 127, 679 S.E.2d 359 (2009).  
Defendant's claim that the trial court erred in admitting defendant's custodial statement was deemed abandoned on appeal pursuant to Ga. Ct. App. R. 25(c)(2) because the defendant did not articulate a legal basis for suppressing the statement; the defendant did not make any legal argument, nor did the defendant cite to any legal authority, in support of the defendant's claim of error. Hester v. State, 304 Ga. App. 441, 696 S.E.2d 427 (2010).  
Defendant failed to demonstrate that defendant's trial counsel provided ineffective assistance because the defendant failed to offer any basis upon which defendant's trial counsel should have objected to a witness's identification of the defendant at trial and cited no authority to support the claim; therefore the contention was deemed abandoned. Smith v. State, 303 Ga. App. 831, 695 S.E.2d 86 (2010).  
Because the defendant failed to support the contention that the trial court erred in denying a motion for new trial with any citation to authority, the alleged error was deemed abandoned pursuant to Ga. Ct. App. R. 25(c)(2). Laster v. State, 311 Ga. App. 360, 715 S.E.2d 768 (2011).  

Orders nunc pro tunc. - A trial court's nunc pro tunc order, referencing its original order dated before the effective date of the 2005 amendment to O.C.G.A. § 19-6-15, was held to have not actually applied to the amended statute, as the appellant failed to show otherwise through evidence contained in the record on appeal. Sebby v. Costo, 290 Ga. App. 61, 658 S.E.2d 830 (2008).  

Waiver. - In a legal malpractice case based on attorneys' representation of a client in a federal action, the client waived the client's claim that the attorneys had dismissed defendants in the federal case and decided not to pursue causes of action without the clients' consent. The client did not state what specific defendants or claims should have been pursued in the federal case or otherwise address how the alleged error proximately caused the client any damage; thus, the client failed to present a meaningful argument. Kramer v. Yokely, 291 Ga. App. 375, 662 S.E.2d 208 (2008), cert. denied, 556 U.S. 1152, 129 S. Ct. 1671, 173 L. Ed. 2d 1037 (2009).  
Defendant waived defendant's argument on appeal that defendant's trial counsel was ineffective for failing to object to jury instructions on aggravated assault and possession of a firearm during the commission of a crime and failing to reserve objections to the jury instructions because in the argument section of defense counsel's brief, the defendant argued that the indictment failed to specify the method by which the defendant allegedly committed the predicate offense of assault, but the defendant did not even mention the trial court's jury instruction. Smith v. State, 302 Ga. App. 222, 690 S.E.2d 867 (2010).  
Defendant waived on appeal an argument regarding testimony at trial because the defendant did not object to the introduction of the testimony at trial, and the defendant did not include a statement of the method by which the defendant's enumerations were preserved for appeal as required by Ga. Ct. App. R. 25(a)(1). Cobb v. State, 309 Ga. App. 70, 709 S.E.2d 9 (2011).  
Defendant waived the claim of insufficiency of the evidence because in contravention of Ga. Ct. App. R. 25(c)(2), the defendant cited no legal authority supporting the claim of error. Clarke v. State, 317 Ga. App. 471, 731 S.E.2d 100 (2012).  

Errors deemed abandoned. - When a landowner in a condemnation case failed to adhere to Ga. Ct. App. R. 25(c)(1), which required that the sequence of arguments in briefs follow the order of the enumeration of errors, the court deemed errors abandoned to the extent that it could not ascertain which arguments had been addressed. Collins & Assocs. v. Henry County Water & Sewerage Auth., 290 Ga. App. 782, 661 S.E.2d 568 (2008), cert. denied, No. S08C1393, 2008 Ga. LEXIS 663 (Ga. 2008).  
When a pro se defendant did not support a claim of error by citation of authority or reasoned argument, the court deemed the claim abandoned. Bruster v. State, 291 Ga. App. 490, 662 S.E.2d 265 (2008).  
Because a defendant failed to address an enumeration of error in the defendant's brief by argument or citation of authority, the enumeration was deemed abandoned under Ga. Ct. App. R. 25(c)(2)(i). Hills v. State, 291 Ga. App. 873, 663 S.E.2d 265 (2008).  
Defendant maintained counsel was ineffective for failing to request a limiting instruction regarding a statement, but as the defendant neglected to propose what limiting instruction would have been warranted and otherwise failed to provide any argument as to why it would have been proper, this argument was deemed abandoned under Ga. Ct. App. R. 25(c)(2). Carlos v. State, 292 Ga. App. 419, 664 S.E.2d 808 (2008).  
While a defendant provided no statutory or legal authority for a claim that the sentence for the defendant's conviction for harassing phone calls under O.C.G.A. § 16-11-39.1(a) was excessive and thus abandoned the claim under Ga. Ct. App. R. 25(c)(2), the defendant's sentence of 12 months probated, 240 hours of community service, completion of an anger management counseling program, no contact with the victim, and a $500 fine was within the range provided in O.C.G.A. § 17-10-3(a)(1). Williams v. State, 296 Ga. App. 707, 675 S.E.2d 596 (2009).  
Pro se appellant was deemed to have abandoned four enumerations of error on appeal, because none of the enumerations were supported by citations to the record, argument, or citation of authority, as required by Ga. Ct. App. R. 25(c)(2). Additionally, the appellant failed to include a transcript of the summary judgment hearing in the record. Fleming v. Advanced Stores Co., 301 Ga. App. 734, 688 S.E.2d 414 (2009).  
Pro se appellant who failed to support the appellant's enumerations of error with argument, citation of authority, any references to the record or to include relevant transcripts in the record was deemed to have abandoned the appellant's arguments pursuant to Ga. Ct. App. R. 25(c)(2). Bennett v. Quick, 305 Ga. App. 415, 699 S.E.2d 539 (2010).  
Property owners' argument that the trial court's denial of the owners' motion to amend the judgment to include an additional finding was deemed abandoned because the owners provided no legal argument or citation to authority in support of the enumeration as required by Ga. Ct. App. R. 25(a)(3). Parris Props., LLC v. Nichols, 305 Ga. App. 734, 700 S.E.2d 848 (2010).  
Court of appeals was authorized to dismiss a spouse's brief because the spouse failed to provide a single citation to the record in the spouse's statement of facts in violation of Ga. Ct. App. R. 25(a)(1); however, because the record was short, the court of appeals chose to exercise the court's discretion and resolve the appeal on the merits. Helms v. Franklin Builders, Inc., 305 Ga. App. 863, 700 S.E.2d 609 (2010).  
Because a parent bringing suit against a school employee and principal failed to assert on appeal any error in the trial court's grant of summary judgment to the principal, any error in that portion of the trial court's order was deemed abandoned, and the trial court's grant of summary judgment to the principal was affirmed by operation of law. Cotton v. Smith, 310 Ga. App. 428, 714 S.E.2d 55 (2011).  
To the extent that a property owner's enumeration was unsupported by citations to the record or to relevant case law or statute, it was deemed abandoned pursuant to Ga. Ct. App. R. 25(c)(2). Zywiciel v. Historic Westside Vill. Partners, LLC, 313 Ga. App. 397, 721 S.E.2d 617 (2011).  
Several of the defendant's claims of error were deemed abandoned under Ga. Ct. App. R. 25(c)(2) because many of the claims were not supported by citations to the record or to authority, nor were the claims supported by reasoned argument; the defendant's failure to adhere to the rules of the court of appeals hampered that court's ability to ensure that all the defendant's alleged errors were addressed. Sevostiyanova v. State, 313 Ga. App. 729, 722 S.E.2d 333, cert. denied, No. S12C0968, 2012 Ga. LEXIS 612 (Ga. 2012).  

Failure to support enumerations of error by citation or argument. - On appeal from a child support and visitation order, because a parent failed to support claims of error regarding the same, including the trial court's application of the revised child support guidelines under O.C.G.A. § 19-6-15 et seq., with any citation of authority or argument, and failed to provide the appeals court with a transcript of the proceedings below, that parent's claims were rejected and the orders entered by the trial court had to be affirmed. Sebby v. Costo, 290 Ga. App. 61, 658 S.E.2d 830 (2008).  
Though a decedent's child argued in a brief that the child had presented evidence of collusion, embezzlement, fraud, elder abuse, and the administrator's unwillingness to pursue certain claims, as the child failed to support these argument with citations to the record as required by Ga. Ct. App. R. 25(c)(2)(i), the trial court's ruling that under O.C.G.A. § 53-4-8(b), the child lacked standing to sue a sibling for allegedly misappropriating estate assets was affirmed. Peden v. Peden, 293 Ga. App. 483, 667 S.E.2d 650 (2008).  
Defendant's claim that the trial court erred in admitting into evidence the items stolen at the scene because the state failed to lay a proper foundation was abandoned on appeal because the defendant failed to support the claim of error by reference to the record pursuant to Ga. Ct. App. R. 25(c)(2)(i). Billingsley v. State, 294 Ga. App. 661, 669 S.E.2d 699 (2008).  
Although the defendant listed several additional grounds for why a mistrial should have been granted, the defendant did not provide any argument or citation to supporting legal authority with respect to those grounds. Hence, the defendant's assertion of error predicated on those additional grounds was deemed abandoned. Green v. State, 298 Ga. App. 17, 679 S.E.2d 348 (2009).  
Because the defendant failed to support the defendant's argument that the trial court erred by overruling the defendant's objection to the state's closing argument with citation to authority, the defendant abandoned the enumeration of error. Amaya v. State, 308 Ga. App. 460, 708 S.E.2d 28 (2011).  
Defendant's claim that the trial court erred in admitting in-court identification testimony was deemed abandoned because the defendant did not support the claim of error with argument or citation of authority in the defendant's brief. Jackson v. State, 309 Ga. App. 796, 714 S.E.2d 584 (2011).  
Defendant's claim of error had been abandoned pursuant to Ga. Ct. App. R. 25(c)(2) because other than briefly challenging the evidence in the joinder context, the defendant made no effort to support a sufficiency claim with argument or citation of authority; although the defendant mentioned the sufficiency of the evidence in the joinder context, claiming that absent joinder the state would not have been able to link the defendant to a car and the robberies, joinder was appropriate. Jackson v. State, 309 Ga. App. 796, 714 S.E.2d 584 (2011).  
Purchaser's brief substantially failed to comply with Ga. Ct. App. R. 25(c)(2)(i) because although the purchaser did set out minimal references to the record in support of the enumerated errors, such references were only to conclusory statements provided in the pleadings the purchaser presented to the trial court, and the purchaser's failure to adhere to the rules hampered the ability of the court of appeals to ensure that all the arguments were considered; allegations of fact appearing only in appellate briefs and unsupported by evidence will not be considered on appeal. Leone v. Green Tree Servicing, LLC, 311 Ga. App. 702, 716 S.E.2d 720 (2011).  
Because a former employee failed to support an argument by citation to the record or authority, the employee's claim of error was deemed abandoned. Sitton v. Print Direction, Inc., 312 Ga. App. 365, 718 S.E.2d 532 (2011).  
Defendant's claim that the presence of state witnesses in the courtroom during re-trial argument on the defendant's motion in limine was prejudicial had been abandoned as provided in Ga. Ct. App. R. 25(c)(2) because the defendant cited no authority in support of the enumeration and did not direct the court of appeals to any evidence in the record that would indicate that the witnesses were not truthful on the stand or that the witnesses' testimony was in any way influenced by the witnesses' presence in the courtroom. Sevostiyanova v. State, 313 Ga. App. 729, 722 S.E.2d 333, cert. denied, No. S12C0968, 2012 Ga. LEXIS 612 (Ga. 2012).  
While a neighbor's claims on appeal were not supported by either citation of authority or argument and, thus, ran afoul of Ga. Ct. App. R. 25(c)(2), the court exercised the court's discretion to review the neighbor's enumerations of error on the merits. Woods v. Hall, 315 Ga. App. 93, 726 S.E.2d 596 (2012).  

Failure to present argument. - Son-in-law's appeal from a summary judgment in favor of a former father-in-law on claims for, inter alia, fraud was deemed abandoned pursuant to Ga. Ct. App. R. 25(c)(2) because the son-in-law presented no argument. Hunt v. Thomas, 296 Ga. App. 505, 675 S.E.2d 256 (2009).  
Employee's enumeration of error presented nothing for appellate review because the employee failed to show that the argument was raised below, that the trial court ruled on the argument, or that the employee preserved the alleged error for the consideration of the court of appeals. Sitton v. Print Direction, Inc., 312 Ga. App. 365, 718 S.E.2d 532 (2011); Sevostiyanova v. State, 313 Ga. App. 729, 722 S.E.2d 333, cert. denied, No. S12C0968, 2012 Ga. LEXIS 612 (Ga. 2012).  

Appellant's statement of facts accepted as true. - Although the trial proceedings were not transcribed in the defendant's driving under the influence of alcohol case, appellate review was based on the transcripts recorded during the motion for new trial, the record on appeal, and the briefs filed by parties with this court; under Ga. Ct. App. R. 25(b)(1), the failure to point out any material inaccuracy or incompleteness of an appellant's statement of facts shall constitute consent to a decision based on the appellant's statement of facts. Except as controverted, the appellant's statement of facts may be accepted by the appellate court as true. Hernandez v. State, 297 Ga. App. 177, 676 S.E.2d 795 (2009).  

Statement not accepted as true. - Court of appeals declined to accept as true a transport company's statement that the company did not receive notice of a summary judgment hearing because a fact question existed on that point given the trial court's order indicating that the company received notice of the hearing; also, the company apparently provided no verification or affidavit below attesting to the company's lack of notice. Sprint Transp. Group, Inc. v. China Shipping NA Agency, Inc., 313 Ga. App. 454, 721 S.E.2d 659 (2011).  

Enumeration of error not supported by argument, citation, or support not considered. - Driver's pro se status did not relieve the driver of the obligation to comply with the substantive and procedural requirements of the law, including the rules of the court; pursuant to Ga. Ct. App. R. 25(c)(2), the "enumerations of error" in the driver's brief which were not supported with any argument, citation of authority, or support from the record were not considered on appeal. West v. West, 299 Ga. App. 643, 683 S.E.2d 153 (2009).  
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681 S.E.2d 658 (2009); Gallagher v. Buckhead Cmty. Bank, 299 Ga. App. 622, 683 S.E.2d 50 (2009), cert. denied, No. S09C2080, 2010 Ga. LEXIS 2 (Ga. 2010); Mathis v. State, 299 Ga. App. 831, 684 S.E.2d 6 (2009); Jackson v. State, 300 Ga. App. 372, 685 S.E.2d 369 (2009); Henderson v. State, 300 Ga. App. 478, 685 S.E.2d 454 (2009); Merritt v. State, 300 Ga. App. 515, 685 S.E.2d 766 (2009); Duprel v. State, 301 Ga. App. 469, 687 S.E.2d 863 (2009), overruled on other grounds by Zilke v. State, 299 Ga. 232, 787 S.E.2d 745 (2016); Herring v. Harvey, 300 Ga. App. 560, 685 S.E.2d 460 (2009), overruled on other grounds by Bowen v. Savoy, 2020 Ga. LEXIS 133 (Ga. 2020); Conner v. Norman Sosebee Funeral Home, 303 Ga. App. 352, 693 S.E.2d 534 (2010); Nelson v. Bd. of Regents of the Univ. Sys. of Ga., 307 Ga. App. 220, 704 S.E.2d 868 (2010); Burnett v. State, 309 Ga. App. 422, 710 S.E.2d 624 (2011); Jan-Pro Franchising Int'l, Inc. v. Depianti, 310 Ga. App. 265, 712 S.E.2d 648 (2011); McCauley v. Thurmond, 311 Ga. App. 636, 716 S.E.2d 733 (2011); Davis v. Foreman, 311 Ga. App. 775, 717 S.E.2d 295 (2011); Udoinyion v. Michelin N. Am., Inc., 313 Ga. App. 248, 721 S.E.2d 190 (2011); Masood v. State, 313 Ga. App. 549, 722 S.E.2d 149 (2012); Ridley v. Sovereign Solutions, LLC, 315 Ga. App. 237, 727 S.E.2d 135 (2012); Lewis v. State, 317 Ga. App. 218, 735 S.E.2d 1 (2012); Tallahassee State Bank v. Macon, 317 Ga. App. 128, 730 S.E.2d 646 (2012); Witcher v. McGauley, 316 Ga. App. 574, 730 S.E.2d 56 (2012); Smith v. Cisco, 316 Ga. App. 871, 730 S.E.2d 583 (2012), cert. denied, No. S12C1922, 2012 Ga. LEXIS 976 (Ga. 2012); Fitzpatrick v. State, 317 Ga. App. 873, 733 S.E.2d 46 (2012); Perry v. State, 317 Ga. App. 885, 733 S.E.2d 57 (2012); Smith v. Reddick, 319 Ga. App. 269, 735 S.E.2d 15 (2012); Mordica v. State of Ga., 319 Ga. App. 149, 736 S.E.2d 153 (2012); Kammerer Real Estate Holdings, LLC v. PLH Sandy Springs, LLC, 319 Ga. App. 393, 740 S.E.2d 635 (2012), overruled on other grounds, 322 Ga. App. 859, 747 S.E.2d 68 (2013); Coghlan v. State, 319 Ga. App. 551, 737 S.E.2d 332 (2013); Mecca Constr., Inc. v. Maestro Invs., LLC, 320 Ga. App. 34, 739 S.E.2d 51 (2013); State v. Wofford, 321 Ga. App. 249, 739 S.E.2d 110 (2013); Levine v. SunTrust Robinson Humphrey, 321 Ga. App. 268, 740 S.E.2d 672 (2013); Higdon v. Higdon, 321 Ga. App. 260, 739 S.E.2d 498 (2013); Loya v. State, 321 Ga. App. 430, 740 S.E.2d 382 (2013); Temple v. State, 320 Ga. App. 721, 740 S.E.2d 669 (2013); Williams v. State, 323 Ga. App. 88, 746 S.E.2d 913 (2013); Franks v. State, 325 Ga. App. 488, 758 S.E.2d 604 (2013); J. N. Legacy Group v. City of Dallas, 322 Ga. App. 475, 745 S.E.2d 721 (2013); Artson, LLC v. Hudson, 322 Ga. App. 859, 747 S.E.2d 68 (2013); Ga. Clinic, P.C. v. Stout, 323 Ga. App. 487, 747 S.E.2d 83 (2013); Pruitt v. State, 323 Ga. App. 689, 747 S.E.2d 694 (2013), overruled on other grounds by State v. Lane, 2020 Ga. LEXIS 98 (Ga. 2020); Gajaanan Inv., LLC v. Shahil & Sohail Corp., 323 Ga. App. 694, 747 S.E.2d 713 (2013); Bobick v. Cmty. & S. Bank, 321 Ga. App. 855, 743 S.E.2d 518 (2013); Clowers v. State, 324 Ga. App. 264, 750 S.E.2d 169 (2013); Blanton v. State, 324 Ga. App. 610, 751 S.E.2d 431 (2013); Kuehn v. Key, 325 Ga. App. 512, 754 S.E.2d 103 (2014); Collins v. 
State, 326 Ga. App. 181, 756 S.E.2d 269 (2014); Bright v. Sandstone Hospitality, LLC, 327 Ga. App. 157, 755 S.E.2d 899 (2014); State v. Terrell, 327 Ga. App. 745, 761 S.E.2d 142 (2014); Gary v. Dollar Thrifty Auto. Group, 329 Ga. App. 320, 763 S.E.2d 354 (2014); Young v. State, 329 Ga. App. 70, 763 S.E.2d 735 (2014); Rumsey v. Gillis, 329 Ga. App. 488, 765 S.E.2d 665 (2014); Lowry v. Fenzel, 331 Ga. App. 603, 769 S.E.2d 522 (2015); Hughley v. State, 330 Ga. App. 786, 769 S.E.2d 537 (2015); Brazeal v. NewPoint Media Group, LLC, 331 Ga. App. 49, 769 S.E.2d 763 (2015); Befekadu v. Addis Int'l Money Transfer, LLC, 332 Ga. App. 103, 772 S.E.2d 785 (2015); In the Interest of B. H.-W., 332 Ga. App. 269, 772 S.E.2d 66 (2015); In the Interest of D. H., 332 Ga. App. 274, 772 S.E.2d 70 (2015); State v. Bragg, 332 Ga. App. 608, 774 S.E.2d 182 (2015); Krieger v. Bonds, 333 Ga. App. 19, 775 S.E.2d 264 (2015); Ewing v. Ewing, 333 Ga. App. 766, 777 S.E.2d 56 (2015); Medley v. Mosley, 334 Ga. App. 589, 780 S.E.2d 31 (2015); City of Albany v. Pait, 335 Ga. App. 215, 780 S.E.2d 103 (2015), cert. denied, No. S16C0634, 2016 Ga. LEXIS 320 (Ga. 2016); Williams v. State, 335 Ga. App. 468, 781 S.E.2d 791 (2016); Lewis v. City of Savannah, 336 Ga. App. 126, 784 S.E.2d 1 (2016); McCarney v. PA Lex Glen, LLC, 336 Ga. App. 271, 784 S.E.2d 438 (2016); Murphy v. Freeman, 337 Ga. App. 221, 787 S.E.2d 755 (2016), cert. denied, No. S16C1686, 2016 Ga. LEXIS 824 (Ga. 2016)  
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 Decisions under Prior Rules


Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Court of Appeals prior to the 2008 revision of the rules have been included in the annotations for this rule.  

Errors deemed abandoned. - Where defendant failed to support his contentions concerning alleged errors with respect to arguments on appeal with citations to the record on appeal or to legal authority, his alleged errors were deemed abandoned, pursuant to former Ga. Ct. App. R. 25(c)(2), (c)(3)(i). Popham v. Garrow, 275 Ga. App. 499, 621 S.E.2d 468 (2005) (decided prior to 2008 amendment).  
Although defendant claimed on appeal that the trial court erred in refusing to give a limiting instruction on the use of certificates of inspection that were admitted as to the Intoxilyzer 5000 that was used in the criminal matter, defendant failed to present an argument, indicate references in the record, or cite authority to support the argument, and accordingly, the enumeration of error was deemed abandoned pursuant to Ga. Ct. App. R. 25(c)(2). Neal v. State, 281 Ga. App. 261, 635 S.E.2d 864 (2006) (decided prior to 2008 amendment).  
On appeal, the defendant, pursuant to former Ga. Ct. App. R. 25(c)(2), (3)(i), abandoned any alleged error concerning the defendant's convictions on two counts, as the defendant failed to provide legal authority or record citations to support the defendant's arguments on those counts. Souder v. State, 281 Ga. App. 339, 636 S.E.2d 68 (2006), cert. denied, No. S07C0113, 2007 Ga. LEXIS 97 (Ga. 2007); overruled on other grounds by Willis v. State, 304 Ga. 686, 820 S.E.2d 640 (2018) (decided prior to 2008 amendment).  
In an interlocutory injunction case, the asset manager's argument, that the trial court improperly considered the merits of a portion of the case without consolidating the interlocutory hearing with a full trial on the action for a permanent injunction and giving the parties proper notice of the same, was abandoned under former Ga. Ct. App. R. 25(c)(2) since this issue was not discussed in the body of the brief. Toberman v. Larose Ltd. P'ship, 281 Ga. App. 775, 637 S.E.2d 158 (2006) (decided prior to 2008 amendment).  
Enumerations of error that were not supported by argument or citations to authority were deemed abandoned. Maldonado v. State, 284 Ga. App. 26, 643 S.E.2d 316 (2007) (decided prior to 2008 amendment).  
Because the defendant's appellate brief contained no argument relating to claims that trial counsel failed to challenge the DNA's chain of custody, failed to challenge venue, failed to offer a jury charge on venue, and failed to move for mistrials and withdraw as counsel, those issues were deemed abandoned. Arnold v. State, 284 Ga. App. 598, 645 S.E.2d 68 (2007) (decided prior to 2008 amendment).  
While the defendant argued that the state's evidence was insufficient to support convictions on two counts of selling cocaine, in violation of O.C.G.A. § 16-13-30(b), and cited the proper standard of review, due to the lack of argument, citation of authority, or citations to the record to support this position, said claim was abandoned under Ga. Ct. App. R. 25(c)(2). Clark v. State, 285 Ga. App. 182, 645 S.E.2d 671 (2007) (decided prior to 2008 amendment).  
In a dispute over the use of an easement, because a landowner made no argument and cited no legal authority in support of a claim that the trial court's failure to specifically note its oral denial of a motion to dismiss in its final written order constituted an abuse of discretion, the claim was deemed abandoned under Ga. Ct App. R. 25(c). Woodyard v. Jones, 285 Ga. App. 323, 646 S.E.2d 306 (2007) (decided prior to 2008 amendment).  
When a defendant failed to provide any legal argument or citations of authority in support of a claimed error, the defendant abandoned this enumeration on appeal.(decided prior to 2008 amendment).  
Although a debtor claimed that the trial court erred in granting summary judgment on a claim for intentional infliction of emotional distress, because the debtor's appellate brief failed to raise a challenge to the court's dispositive finding that the creditor's conduct was insufficiently outrageous to qualify as an element of such a claim, the claim was deemed abandoned. Williams v. Nat'l Auto Sales, Inc., 287 Ga. App. 283, 651 S.E.2d 194 (2007) (decided prior to 2008 amendment).  
While a contractor challenged the service of a summons alleging both a breach of contract and negligence, the record belied this claim and showed that proper service was made; but even if this were not true, the contractor abandoned any claim of error regarding service by failing to cite any prevailing authority for the claim. Bloodsoe v. Simmons, 287 Ga. App. 423, 651 S.E.2d 534 (2007) (decided prior to 2008 amendment).  
When the introduction to a defendant's brief suggested that five errors occurred below but only three were enumerated and argued, the court deemed the others abandoned. Williams v. State, 287 Ga. App. 361, 651 S.E.2d 768 (2007) (decided prior to 2008 amendment).  
When a defendant failed to present any argument or authority in support of some of the defendant's ineffective-counsel allegations, the alleged errors were deemed abandoned. Cail v. State, 287 Ga. App. 547, 652 S.E.2d 190 (2007), overruled on other grounds by State v. Lane, 838 S.E.2d 808, 2020 Ga. LEXIS 98 (Ga. 2020) (decided prior to 2008 amendment).  

Failure to support enumerations of error by citation or argument. - Where defendant failed to support defendant's enumerations of error by citation of authority or argument, defendant abandoned those enumerations on appeal pursuant to Ga. Ct. App. R. 25(c)(2). Nelson v. State, 274 Ga. App. 585, 618 S.E.2d 192 (2005) (decided prior to 2008 amendment).  
Corporation was cautioned to provide proper citations to the record as required by former Ga. Ga. Ct. App. R. 25(c)(3)(iii); the appellate court would not cull the record on the corporation's behalf and future violations of the rule might result in sanctions, up to and including contempt. Migmar, Inc. v. Williams, 281 Ga. App. 870, 637 S.E.2d 471 (2006) (decided prior to 2008 amendment).  
Although an appellate court was not required under former Ga. Ct. App. R. 25(c)(3)(i) to consider any enumerations of error on appeal that were unsupported by record citations, it exercised its discretion to consider the merits of appeals by a motorist, the motorist's mother, and a driver regarding a trial court's determination that insurers owed the parties no coverage obligations with respect to claims asserted by the driver arising from a motor vehicle collision between the driver and the motorist. Danforth v. Gov't Emples. Ins. Co., 282 Ga. App. 421, 638 S.E.2d 852 (2006), cert. denied, No. S07C0473, 2007 Ga. LEXIS 143 (Ga. 2007) (decided prior to 2008 amendment).  
Because each enumerated error claimed on appeal was to be supported in the brief by a specific reference to the record or transcript, and because the defendant failed to quote the exact instruction challenged, the appeals court refused to search for or consider such enumeration. Walls v. State, 283 Ga. App. 560, 642 S.E.2d 195 (2007) (decided prior to 2008 amendment).  
Because a couple had not provided argument or citation of authority as to issues of negligent entrustment or parental negligence, these grounds were deemed abandoned under Ga. Ct. App. R. 25(c)(2). Dashtpeyma v. Wade, 285 Ga. App. 361, 646 S.E.2d 335 (2007) (decided prior to 2008 amendment).  

Failure to comply with subdivision 25(c)(1). - Although an appealing party's brief enumerated three separate errors, because it did not separate these arguments into distinct categories, but instead combined all of the arguments and followed no particular sequence in presenting the appeal, that party failed to comply with Ga. Ct. App. R. 25(c)(1). Marchant v. Travelers Indem. Co., 286 Ga. App. 370, 650 S.E.2d 316 (2007) (decided prior to 2008 amendment).  

Construction with O.C.G.A. § 5-6-30. - Despite the deficiencies in the appellant's brief, which made it difficult for the court of appeals to determine what the case was even about, much less allow the court to perform any meaningful analysis of the asserted errors, given that the Appellate Practice Act was to be liberally construed so as to bring about a decision on the merits of every case appealed and to avoid dismissal of any case, the appeals court declined to dismiss the appeal, opting instead to exercise its discretion to consider its merits. Parekh v. Wimpy, 288 Ga. App. 125, 653 S.E.2d 352 (2007), cert. denied, No. S08C0520, 2008 Ga. LEXIS 319 (Ga. 2008) (decided prior to 2008 amendment).  

References to record. - Although an appellant failed to support each enumerated error in the brief by specific reference to the record, as required by Ga. Ct. App. R. 25(c)(3), the court exercised its discretion to consider the merits of the appeal. Ford v. Bank of Am. Corp., 277 Ga. App. 708, 627 S.E.2d 376 (2006) (decided prior to 2008 amendment).  
On appeal, the inmate violated former Ga. Ct. App. R. 25(c)(3)(i) by failing to specifically refer to the place in the record that the trial court made its allegedly improper finding that the offenses committed by the inmate merged as a matter of law rather than as a matter of fact; the inmate's enumerated error was found to be without merit. Priest v. State, 281 Ga. App. 89, 635 S.E.2d 377 (2006) (decided prior to 2008 amendment).  
Defendant's claim that defense counsel was ineffective for failing to object or reserve objections to jury charges was waived under Ga. Ct. App. R. 25(c)(3), as the defendant failed to identify which charges the defendant contended were erroneous or to present argument or citation to the record in support of the assertion. Fields v. State, 281 Ga. App. 733, 637 S.E.2d 136 (2006), overruled on other grounds, Schofield v. Holsey, 281 Ga. 809, 642 S.E.2d 56 (2007), overruled  on other grounds by State v. Lane, 308 Ga. 10, 838 S.E.2d 808 (2020) (decided prior to 2008 amendment).  
In an interlocutory injunction case, the asset manager abandoned pursuant to Ga. Ct. App. R. 25(c)(2) any argument that the trial court's assessment of the manager's likelihood of success on the merits was erroneous; at most, the manager simply stated this issue in passing in one or two sentences of the appellate brief without any citations to the record or to legal authority supporting this position. Toberman v. Larose Ltd. P'ship, 281 Ga. App. 775, 637 S.E.2d 158 (2006) (decided prior to 2008 amendment).  
When an appellant failed to support its assertions with references to the record, in violation of Ga. Ct. App. R. 25(c)(3), the court would not cull the record on behalf of the appellant. Satisfaction & Serv. Hous., Inc. v. SouthTrust Bank, Inc., 283 Ga. App. 711, 642 S.E.2d 364 (2007) (decided prior to 2008 amendment).  
Given that the trial record was comprised of over 20,000 pages contained in 40 volumes, the parties' references to only the page number hampered appellate review, and appellant also failed to provide a single citation to the record to support the factual assertions in its statement of facts, the appeals court would have been well within its right to dismiss the appeal in its entirety; however, the court exercised its discretion and resolved the appeal on its merits based on the lower court clerk providing it with a detailed index, which allowed the appeals court to ascertain what transpired below. Lincoln Elec. Co. v. Gaither, 286 Ga. App. 558, 649 S.E.2d 823 (2007) (decided prior to 2008 amendment).  

Failure to cite to record. - When a party provided no record citations to support the party's assertions, the court would not search the record on the party's behalf. Matson v. Noble Inv. Group, LLC, 288 Ga. App. 650, 655 S.E.2d 275 (2007) (decided prior to 2008 amendment).  

Failure to include statement of preservation of errors. - Pro se litigant's failure to comply with the requirements of Ga. Ct. App. R. 25(a)(1) by not including a statement of how the litigant preserved any alleged errors for review on appeal did not require dismissal under Ga. Ct. App. R. 7 and the court could exercise discretion to allow review of the claims. Portee v. State of Ga., 277 Ga. App. 536, 627 S.E.2d 63 (2006) (decided prior to 2008 amendment).  
When a brief did not contain a statement of the method by which each enumeration of error was preserved for consideration, the court would not cull the record on behalf of the appealing party; therefore, there was nothing for the court to review. COMCAST Corp. v. Warren, 286 Ga. App. 835, 650 S.E.2d 307 (2007), cert. denied, No. S07C1829, 2008 Ga. LEXIS 82 (Ga. 2008) (decided prior to 2008 amendment).  

Consent to appellant's statement of facts. - As the appellee's brief did not point out any material inaccuracy or incompleteness in the appellant's statement of facts, the appellee had consented to a decision based on appellant's statement of facts. Valdez v. R. Constr., Inc., 285 Ga. App. 373, 646 S.E.2d 329 (2007) (decided prior to 2008 amendment).  

Argument abandoned. - Since the judgment debtor provided no argument or citation of authority in support of the argument that the trial court should have modified its judgment to specify the patent numbers that were the subject of its judgment, and provided no argument nor citation of authority to support the argument that the trial court erred in allowing the judgment creditor to proceed with a sheriff's sale after the judgment debtor filed a notice of appeal, those claims were waived on appeal. Wilson v. 72 Riverside Invs., LLC, 277 Ga. App. 312, 626 S.E.2d 521 (2006) (decided prior to 2008 amendment).  
Although a father was deemed to have abandoned a claim raised on appeal regarding admissibility of evidence from a caseworker in his parental rights termination proceeding under O.C.G.A. § 15-11-94 due to his failure to have cited to any portions of the record in support of his argument, pursuant to Ga. Ct. App. R. 25(c)(3), such evidentiary rulings would not have constituted reversible error; as the remaining evidence introduced at the hearing, not considering the caseworker's report, was sufficient to support the findings and conclusions in the matter, there was no reversible error and further, hearsay evidence was presumed to have been disregarded and other evidence was properly considered under O.C.G.A. § 15-11-56(a). In the Interest of T.A.M., 280 Ga. App. 494, 634 S.E.2d 456 (2006) (decided prior to 2008 amendment).  
In an interlocutory injunction case, the asset manager abandoned, pursuant to Ga. Ct. App. R. 25(c)(2), any argument that an additional finding of the trial court in the case was erroneous; the asset manager failed to provide any argument or citations to the record or legal authority explaining why the additional finding of the trial court was erroneous and could not serve as a basis for denying the manager's injunction motion. Toberman v. Larose Ltd. P'ship, 281 Ga. App. 775, 637 S.E.2d 158 (2006) (decided prior to 2008 amendment).  
Arguments that were not clearly set forth in the appellate brief or supported by the record or citation of authority were deemed abandoned. Dowdell v. Volvo Commer. Fin., LLC, 286 Ga. App. 659, 649 S.E.2d 750 (2007) (decided prior to 2008 amendment).  
A defendant's contentions of error were deemed abandoned by the defendant's failure to support these enumerations of error in the defendant's brief by citation of authority or argument. Kramer v. State, 287 Ga. App. 796, 652 S.E.2d 843 (2007), cert. denied, No. S08C0414, 2008 Ga. LEXIS 289 (Ga. 2008) (decided prior to 2008 amendment).  

Abandonment of claim. - Patient abandoned, pursuant to Ga. Ct. App. R. 25(c)(2), a claim that the trial court erred in refusing to give her requested jury charge on ratification in a medical malpractice action; the patient failed to cite to authority in her appellate brief for the instruction or to show that the court's refusal to give the instruction constituted reversible error. Moss v. Weiss, 275 Ga. App. 690, 621 S.E.2d 807 (2005) (decided prior to 2008 amendment).  
Former property owner's issues on appeal were deemed abandoned under Ga. Ct. App. R. 25(c)(2) because he did not address the question of whether the trial court's order erroneously dismissed the owner's two prior notices of appeal and whether it erroneously denied his motion to compel the payment of rent. Kappelmeier v. Household Realty Corp., 276 Ga. App. 575, 623 S.E.2d 752 (2005) (decided prior to 2008 amendment).  
Although an employee's injury occurred in 2000, the 2003 version of O.C.G.A. § 34-9-200(c) was applicable with respect to defining the employee's obligations for continuing treatment, as the change in § 34-9-200(c) merely affected the scope of treatment required; accordingly, as the employee did not present a cogent argument or supporting authority as to why the prior version of the statute should have been applied, the claim was deemed abandoned pursuant to Ga. Ct. App. R. 25(c)(2). Dallas v. Flying J, Inc., 279 Ga. App. 786, 632 S.E.2d 389 (2006) (decided prior to 2008 amendment).  
When the appellants failed to provide supporting citation of authority or argument for their claims of error, those errors were deemed abandoned. Hawkins v. Nat'l City Mortgage Co., 286 Ga. App. 716, 649 S.E.2d 769 (2007), cert. denied, No. S07C1790, 2008 Ga. LEXIS 73 (Ga. 2008) (decided prior to 2008 amendment).  

Failure to argue insufficiency of evidence. - Failure to argue that the evidence was insufficient to support a drug conviction waived that issue on appeal. Mayo v. State, 277 Ga. App. 282, 626 S.E.2d 245 (2006) (decided prior to 2008 amendment).  

Failure to properly cite to record. - Because neither parties in the legal malpractice appeal referenced the volume of the record as forwarded to the appellate court, instead, in violation of Ga. Ct. App. R. 25(a)(1), merely referencing the record or the pages of a deposition transcript as prepared by the transcribing court reporter, the appellate court would have been required to cull the record on behalf of the parties, which it refused to do; thus, the appellate court found that if it omitted any facts or failed to locate some evidence in the record, the responsibility rested with counsel. Cleveland Campers, Inc. v. R. Thad McCormack, P.C., 280 Ga. App. 900, 635 S.E.2d 274 (2006) (decided prior to 2008 amendment).  
In the security interest holder's argument that the trial court granted summary judgment nunc pro tunc to the day before, the holder cited to nothing, as required under Ga. Ct. App. R. 25(b)(1), to support its claim that the trial court had made its summary judgment determination before the order was entered. Colony Bank Worth v. Caterpillar Fin. Servs. Corp., 281 Ga. App. 397, 636 S.E.2d 119 (2006) (decided prior to 2008 amendment).  
When the defendant had not supported a contention with either citation to the record or citation to applicable legal authority, the court of appeals did not have to consider his enumeration of error. Hayward-El v. State, 284 Ga. App. 125, 643 S.E.2d 242 (2007) (decided prior to 2008 amendment).  
When the record was unnumbered, the record citations were wholly inadequate, and the court would not sift through the multitudinous documents in an attempt to ascertain what transpired below; thus, if the court in its decision omitted any fact or failed to locate relevant evidence, the responsibility lay with counsel. In the Interest of C.T., 286 Ga. App. 186, 648 S.E.2d 708 (2007) (decided prior to 2008 amendment).  
A couple's claim was rejected when they failed to provide any citation to the record to support it. McGhee v. Jones, 287 Ga. App. 345, 652 S.E.2d 163 (2007) (decided prior to 2008 amendment).  

Failure to number arguments. - Although a couple's brief in an adoption case filed under O.C.G.A. § 19-8-10 had not complied with Ga. Ct. App. R. 25(c)(1) because the couple had not numbered their arguments in their brief so as to correspond with their enumerations of error, the court would address their enumerations of error because the best interest of the child was the overriding concern in an adoption case. Thaggard v. Willard, 285 Ga. App. 384, 646 S.E.2d 479 (2007) (decided prior to 2008 amendment).  

Unsupported contention on appeal deemed abandoned. - As a father failed to support the contention on appeal that the trial court erred by not awarding child support with specific argument, case law, or citations to the record, the father violated Ga. App. Ct. R. 25(c) and said argument was deemed abandoned. Drake v. Drake, 279 Ga. App. 576, 632 S.E.2d 165 (2006) (decided prior to 2008 amendment).  
Because a mother provided no legal argument or citations to the record to support a claim that the juvenile court erred in finding clear and convincing evidence that a second termination of parental rights order was in the best interest of both children, such claim was abandoned on appeal; in any event, even if the claim had been properly preserved, the evidence presented against the mother showed no parental bond between parent and child, the child had adapted well to foster care, and the foster parent wished to adopt, and such was sufficient to support the juvenile court's conclusion that continued deprivation was likely to harm the children. In the Interest of T.J., 281 Ga. App. 308, 636 S.E.2d 54 (2006) (decided prior to 2008 amendment).  
Judgment finding a daughter in contempt was affirmed as the daughter claimed that the trial court was biased, but pointed to no evidence of bias in her two-page brief, the brief did not comply with Ga. Ct. App. R. 25, and the daughter failed to file a transcript of the proceedings below; dismissal of the appeal was appropriate under Ga. Ct. App. R. 7. Vaughn v. Roberts, 282 Ga. App. 840, 640 S.E.2d 293 (2006) (decided prior to 2008 amendment).  

Violation of subsection (a)(1). - In a spouse's appeal from the denial of a declaratory judgment action, there were multiple deficiencies in the spouse's brief; among these, the brief did not include the required statement of the method by which each enumeration of error was preserved for consideration, Ga. Ct. App. R. 25(a)(1). Thus, the appeals court did not need to consider the spouse's enumeration. Shell v. Teachers Ret. Sys. of Ga., 291 Ga. App. 571, 662 S.E.2d 345 (2008) (decided prior to 2008 amendment).  

Violation of subsections (a)(1) and (c)(3). - Defendant's citation to a direct quote from a K-9 officer's written report in an appellate brief violated Ga. Ct. App. R. 25(a)(1) and (c)(3). Noble v. State, 283 Ga. App. 81, 640 S.E.2d 666 (2006) (decided prior to 2008 amendment).  

Appellate burden not met. - Student's allegations of fraud and perjury contained in a one sentence complaint were insufficient and the student did not carry the burden simply by making assertions in an appellate brief. Majeed v. Randall, 279 Ga. App. 679, 632 S.E.2d 413 (2006) (decided prior to 2008 amendment).  

State could not attach documents after trial in lieu of meeting its burden of proof. - Because the only evidence before the jury regarding the defendant's status as a convicted felon was the entry of a guilty plea to a crime that could have been either a felony or a misdemeanor, the evidence failed to provide the jury with a sufficient basis for finding that element beyond a reasonable doubt, requiring reversal of that conviction; moreover, the state could not supplement the record by adding evidence after the trial or attach documents to an appellate brief in lieu of meeting its burden of proof. Tiller v. State, 286 Ga. App. 230, 648 S.E.2d 738 (2007) (decided prior to 2008 amendment).  

Use of supplemental briefs. - Supplemental briefs cannot be used to resurrect claims of error abandoned because they were not addressed in an appellant's initial brief. Imm v. Chaney, 287 Ga. App. 606, 651 S.E.2d 855 (2007) (decided prior to 2008 amendment).  

——————————

Rule 26. Amicus Curiae Briefs.

Rules text
Amicus curiae briefs may be filed without leave of Court, disclosing the identity and interest of the person or group on whose behalf the brief is filed and limited to issues properly raised by the parties. Only members of the Bar of this Court or attorneys appearing by courtesy may file amicus curiae briefs. Amicus curiae briefs shall conform to Rule 24 (b)-(g), Preparation of Briefs. 
  
Law reviews. -  For article, "Writing Georgia Appellate Briefs," see 15 Ga. St. B.J. 107 (1979). For annual survey of appellate practice and procedure, see 38 Mercer L. Rev. 47 (1986). For annual survey of appellate practice and procedure, see 40 Mercer L. Rev. 51 (1988).  
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 General Consideration


Burden is on he who asserts error to show it affirmatively by the record. - This cannot be done by evidentiary assertions in enumerations and briefs. Tommie v. State, 158 Ga. App. 216, 279 S.E.2d 510 (1981).  

Affirmance of judgment. - In the absence of any harmful error and in the face of the abandonment of the appeal because of the failure to file any enumeration of error or brief, the Court of Appeals will affirm the judgment. Ward v. State, 165 Ga. App. 166, 300 S.E.2d 193 (1983).  

Abandonment. - Where no enumerations of error or brief is filed in support of the notice of appeal, notwithstanding an order of the court to do so, it is apparent that the appeal has been abandoned. Farivar v. Yekta, 166 Ga. App. 676, 305 S.E.2d 422 (1983); Gossitt v. State, 168 Ga. App. 78, 308 S.E.2d 233 (1983).  

Improper certification of service or failure to refer to record. - Neither the improper certification of service of the appellant's brief nor the failure of the appellant to support an enumeration of error by specific reference to the record or transcript is a statutorily recognized ground for dismissal of an appeal. Allen v. ABKO Properties, Inc., 166 Ga. App. 776, 305 S.E.2d 477 (1983).  

Directory nature of rule in criminal cases. - The procedural rules of the Court of Appeals as to time of filing briefs and enumerations of error are treated as directory in criminal cases. Smith v. State, 174 Ga. App. 647, 331 S.E.2d 14 (1985).  
A criminal appeal may be dismissed for failure to file enumerations of error and brief upon order of the court but mere failure to file briefs within the time allowed "subjects the offender to contempt," and not dismissal of his appeal. Smith v. State, 174 Ga. App. 647, 331 S.E.2d 14 (1985).  

Where appellant was proceeding pro se, court could review the record to determine whether any reversible error occurred at trial, despite appellant's failure to file brief and enumeration of errors. Freeman v. State, 175 Ga. App. 847, 335 S.E.2d 3 (1985).  

Appeal dismissed for failure to present either enumeration of errors or brief. - See Moore v. Henderson, 171 Ga. App. 216, 320 S.E.2d 638 (1984); Brown v. Cornelia Bank, 171 Ga. App. 425, 320 S.E.2d 640 (1984); Cauley v. Turman Realty, 188 Ga. App. 238, 373 S.E.2d 398 (1988).  
Dismissals of appeals by defendants who were represented by counsel were dismissed for failure to file enumerations of error and brief as directed by order of the court; in order to advise defendants of available remedies, copies of dismissals informing them of their right to an out-of-time appeal should be sent; overruling Mitchell v. State, 214 Ga. App. 69, 447 S.E.2d 140 (1994). Reese v. State, 216 Ga. App. 773, 456 S.E.2d 271 (1995).  

Appeal was dismissed where brief was filed 23 days after it was due under the briefing schedule and, although the appellant requested additional time to file a brief, his motion was denied. Swertfeger v. Barber, 266 Ga. App. 790, 598 S.E.2d 89 (2004).  

Appeal deemed frivolous. - Frivolous appeal penalties were assessed against plaintiffs and their counsel jointly where the plaintiffs had ignored affirmative defenses raised by the defendants. Bowden v. Pryor, 215 Ga. App. 351, 450 S.E.2d 845 (1995).  

State's brief was timely filed. - Where defendant's appeal was docketed on November 15, 2002, and defendant's brief was filed on December 2, 2002, the State's brief, which was filed on December 23, 2002, was filed well within the prescribed time set forth in Ga. Ct. App. R. 26(b); accordingly, defendant's motion for non-consideration of the State's brief on the basis of it being untimely was denied. Dowling v. State, 260 Ga. App. 211, 581 S.E.2d 262 (2003).  

Cited in Hawn v. Chastain, 154 Ga. App. 609, 269 S.E.2d 50 (1980); Sutherland v. Arrington, 154 Ga. App. 690, 270 S.E.2d 402 (1980); Wilkerson v. State, 155 Ga. App. 201, 270 S.E.2d 408 (1980); Barber v. State, 158 Ga. App. 212, 279 S.E.2d 515 (1981); Kirby v. Federated Mut. Implement & Hdwe. Ins. Co., 158 Ga. App. 778, 282 S.E.2d 139 (1981); International Computer Group, Inc. v. Equitable Life Assurance Soc'y, 159 Ga. App. 231, 283 S.E.2d 98 (1981); David v. Parkerson, 159 Ga. App. 476, 283 S.E.2d 900 (1981); Millirons Garage v. Kelly, 160 Ga. App. 109, 288 S.E.2d 375 (1981); Talley v. State, 160 Ga. App. 114, 289 S.E.2d 321 (1981); Love v. State, 160 Ga. App. 821, 287 S.E.2d 675 (1982); Foster v. State, 161 Ga. App. 662, 287 S.E.2d 706 (1982); Burney v. State, 161 Ga. App. 125, 288 S.E.2d 249 (1982); Payne v. State, 161 Ga. App. 433, 288 S.E.2d 351 (1982); Henry v. State, 162 Ga. App. 108, 290 S.E.2d 210 (1982); Haupt v. Goldenstar, 162 Ga. App. 812, 293 S.E.2d 403 (1982); Trimble v. Colonial Fin. Serv., Inc., 163 Ga. App. 193, 293 S.E.2d 404 (1982); Parrish v. State, 164 Ga. App. 575, 298 S.E.2d 558 (1982); Hill v. State, 165 Ga. App. 51, 299 S.E.2d 110 (1983); Martin v. Wilson, 165 Ga. App. 197, 300 S.E.2d 229 (1983); Johnson v. G.A.B. Bus. Servs., Inc., 165 Ga. App. 284, 300 S.E.2d 325 (1983); Hashemi v. LaCroy, 168 Ga. App. 430, 309 S.E.2d 656 (1983); Thomas v. Ragle, 173 Ga. App. 367, 326 S.E.2d 488 (1985); Bicknell v. Joyce Sportswear Co., 173 Ga. App. 897, 328 S.E.2d 564 (1985); Seawheels, Inc. v. Bankers & Shippers Ins. Co., 175 Ga. App. 528, 333 S.E.2d 650 (1985); Rutledge v. Northbank Liquor Store, Inc., 176 Ga. App. 243, 335 S.E.2d 479 (1985); Weaver v. Associates Fin. Servs. Corp., 177 Ga. App. 882, 342 S.E.2d 788 (1986); Brown v. Bailey, 180 Ga. App. 555, 349 S.E.2d 792 (1986); Bullard v. Carreras, 183 Ga. App. 539, 359 S.E.2d 429 (1987); Hubbard v. State, 183 Ga. App. 395, 360 S.E.2d 78 (1987); Lambros v. Longiotti, 189 Ga. App. 837, 378 S.E.2d 416 (1989); Andrews v. City of Macon, 191 Ga. App. 745, 382 S.E.2d 739 (1989); Singleton v. Eastern Carriers, Inc., 192 Ga. App. 227, 384 S.E.2d 202 (1989); Sutton v. Goldome Realty Credit Corp., 192 Ga. App. 839, 389 S.E.2d 273 (1989); Zimmerman v. State, 195 Ga. App. 309, 394 S.E.2d 425 (1990); Scott v. State, 200 Ga. App. 481, 408 S.E.2d 495 (1991); King v. State, 200 Ga. App. 801, 409 S.E.2d 865 (1991); Stone v. Radiology Servs., 206 Ga. App. 851, 426 S.E.2d 663 (1992); Brown v. Jackson, 221 Ga. App. 200, 470 S.E.2d 786 (1996); Miles v. Emmons, 234 Ga. App. 487, 507 S.E.2d 762 (1998); Montgomery County v. Sharpe, 261 Ga. App. 389, 582 S.E.2d 545 (2003); State v. Merit, 262 Ga. App. 687, 586 S.E.2d 393 (2003); In the Interest of J.R.P., 287 Ga. App. 621, 652 S.E.2d 206 (2007), cert. denied, 2008 Ga. LEXIS 207 (Ga. 2008); Moats v. Mendez, 349 Ga. App. 811, 824 S.E.2d 808 (2019).  


 Decisions Under Prior Rules


Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Court of Appeals prior to the 1979 and 1995 revisions of the rules have been included in the annotations for this rule.  

Effect in criminal cases of requirements as to time for filing of briefs. - See Williams v. State, 144 Ga. App. 72, 240 S.E.2d 591 (1977), (decided under Rule 16 of the 1971 Rules).  

Effect of failure to serve brief on opposing counsel. - Noncompliance with rule with reference to failure to serve brief on opposing counsel does not constitute cause for dismissal nor grounds for striking of brief, but is matter for contempt. Attebery v. City of Manchester, 76 Ga. App. 265, 45 S.E.2d 781 (1947), (decided under Rule 21 of the 1934 Rules).  
Noncompliance with rule with reference to failure to serve briefs on opposing counsel does not constitute cause for dismissal, but a matter for contempt. Liberty Mut. Ins. Co. v. Thrower, 76 Ga. App. 275, 45 S.E.2d 459 (1947), (decided under Rule 21 of the 1934 Rules).  

——————————

Rule 27. Supplemental Briefs.

Rules text
(a)  Guidelines. Briefs of the parties shall be limited to an appellant's brief, an appellee's brief, and an appellant's reply brief. Supplemental briefs may be filed only by leave of the Court. Counsel may file a motion for permission to file supplemental briefs. Counsel may not file a supplemental brief contemporaneously with the motion, but may include a copy of the supplemental brief with the motion for permission to file as an exhibit. Counsel shall file a supplemental brief, in compliance with the limitation on length at Rule 24 (f), only after permission to file is granted. If paper filing, only the original must be filed. A certificate of service must be attached to the supplemental brief, and service must be made upon opposing counsel. 
  
(b)  Letter Briefs and Communication with the Court. Parties are not permitted to file letter briefs. Any communication with the Court regarding recent authority which comes to the attention of a party subsequent to the filing of the party's brief or after oral argument, but before decision, must be filed in compliance with Rule 27 (a) above as a supplemental brief. Any response shall be made promptly and in accordance with this rule. 
  

  Editor's notes. - This rule was amended effective April 19, 2010 and January 1, 2017.  
Law reviews. -  For article, "Writing Georgia Appellate Briefs," see 15 Ga. St. B.J. 107 (1979). For annual survey of appellate practice and procedure, see 56 Mercer L. Rev. 61 (2004). For annual survey of appellate practice and procedure, see 57 Mercer L. Rev. 35 (2005).  
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 General Consideration


Failure to support claims of error by citation of authority. - In a conviction of robbery by intimidation, pursuant to Ga. Ct. App. R. 27(c)(2)(i), defendant abandoned review of his claim that defendant was entitled to a mistrial due to the admission of certain evidence because defendant failed to support these claims of error by citation of authority, whether to the transcript or applicable law. Jamale v. State, 302 Ga. App. 140, 690 S.E.2d 420 (2010), cert. denied, No. S10C0912, 2010 Ga. LEXIS 537 (Ga. 2010).  

Cited in Traina Enters. v. Cord & Wilburn, Inc. Ins. Agency, 289 Ga. App. 833, 658 S.E.2d 460 (2008); Haupt v. State, 290 Ga. App. 616, 660 S.E.2d 383 (2008); Secured Equity Fin., LLC v. Washington Mut. Bank, F. A., 293 Ga. App. 50, 666 S.E.2d 554 (2008); Mullins v. State, 298 Ga. App. 368, 680 S.E.2d 474 (2009); DeNapoli v. Owen, 341 Ga. App. 517, 801 S.E.2d 314 (2017); Moats v. Mendez, 349 Ga. App. 811, 824 S.E.2d 808 (2019).  


 Decisions Under Prior Rules



1. In General


Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Court of Appeals prior to the 1979 and 2008 revision of the rules have been included in the annotations for this rule.  

Preservation for appellate review. - Former paragraph (a)(1), which required a statement of the method by which each enumeration was preserved for appellate review, was not optional. Tuten v. State, 242 Ga. App. 223, 529 S.E.2d 221 (2000) (decided prior to 2008 amendment).  
Defendant waived any claim that the state's explanation of the absence of an expected witness infringed the defendant's sixth amendment right to confront the witnesses against the defendant  as the defendant failed to raise the issue either at trial or on appeal. Clemons v. State, 265 Ga. App. 825, 595 S.E.2d 530 (2004) (decided prior to 2008 amendment).  
Doctor's argument that the doctor's claim for punitive damages was not barred by the Health Care Quality Improvement Act of 1986 (HCQIA), 42 U.S.C. § 11101 et seq., was waived under former Ga. Ct. App. R. 27(c)(2) and (3) as the doctor failed to demonstrate with reference to the record that the hospital acted with disregard of the doctor's rights, nor did the doctor cite any case or statutory authority for the proposition that the doctor's claim for punitive damages was not subject to the HCQIA. Taylor v. Kennestone Hosp., Inc., 266 Ga. App. 14, 596 S.E.2d 179 (2004) (decided prior to 2008 amendment).  
Father failed to preserve for review his claim, that issues of his physical abuse of the child's mother and whether the abuse and his incarceration had a negative impact on the child had been resolved in a divorce action, as the father failed to show that he raised an objection at trial. Davis v. Rathel, 273 Ga. App. 183, 614 S.E.2d 823 (2005) (decided prior to 2008 amendment).  

Supporting arguments or citations of authority. - While defendant stated that a manifest injustice occurred when the trial court accepted the defendant's guilty plea, the defendant made no contentions supporting this statement; without any argument or citations of authority to support this contention integral to the outcome of the defendant's case, defendant waived the argument and the defendant's appeal failed. Ramsey v. State, 267 Ga. App. 452, 600 S.E.2d 399 (2004) (decided prior to 2008 amendment).  


2. Brief of Appellant or Cross Appellant Generally


The brief must make the alleged error intelligible or the appellate court has nothing before it for decision. Home Indem. Co. v. Godley, 122 Ga. App. 356, 177 S.E.2d 105 (1970), (decided under Rule 17 of the 1965 Rules).  

Necessity for inclusion of enumeration of errors. - While the brief may, by reference to the record and the transcript, assist the court in more clearly understanding a particular alleged error enumerated in the enumeration of errors, the brief cannot take the place of, or add to or change the errors enumerated, the brief not being a part of the record in the appellate court, and, if the error enumerated cannot be ascertained from the enumeration itself together with the transcript and the record, the court cannot consider it. Rawls Bros. Co. v. Paul, 115 Ga. App. 731, 155 S.E.2d 819 (1967), (decided under Rule 17 of the 1965 Rules).  

If the trial court asks whether there are any objections to the charge, counsel must either state counsel's objections or reserve counsel's right to object on appeal. Mapp v. State, 204 Ga. App. 647, 420 S.E.2d 615 (1992) (decided prior to 2008 amendment).  

Agreement by appellee to appellant's statement. - Where defendant-appellant's brief contained an exposition of facts to which the state agreed, the state thereby consented to a decision of the case upon facts stated. Riley v. State, 180 Ga. App. 409, 349 S.E.2d 274 (1986) (decided prior to 2008 amendment).  

Reliance of court on appellee's brief. - Where the appellant's brief did not include a succinct and accurate statement of facts as required by this rule, the court had to rely on the briefs filed by the appellee and the judgment entered by the trial court for an overview of the case. Rice v. Cropsey, 203 Ga. App. 272, 416 S.E.2d 786 (1992), cert. denied, 203 Ga. App. 907, 416 S.E.2d 786 (1992), recons. denied, overruled on other grounds by Coen v. Aptean, Inc., 307 Ga. 826, 838 S.E.2d 860 (2020) (decided prior to 2008 amendment).  
Where the plaintiff failed to file enumerations of error as a separate document but did set forth enumerations of error in the plaintiff's brief, it was apparent from the notice of appeal, the brief, the enumerations of error in that brief, and the record exactly what judgment was appealed from and what errors were asserted; therefore, a liberal construction of the appellate practice act required the court to exercise the court's discretion to reach the merits of the case. Leslie v. Williams, 235 Ga. App. 657, 510 S.E.2d 130 (1998) (decided prior to 2008 amendment).  

Failure to file enumerations of error or brief by pro se appellant. - When an appellant elects to pursue the appellant's own appeal, and fails to file enumerations of error or a brief after having been ordered to do so by the Court of Appeals, the appeal will be dismissed. Whittle v. State, 210 Ga. App. 841, 437 S.E.2d 842 (1993) (decided prior to 2008 amendment).  

Sufficiency of brief. - Trial court properly terminated the parental rights of parents to their two daughters pursuant to O.C.G.A. § 15-11-94; because the parents failed to support their enumerated errors with specific reference to the record or transcript as required by former Ga. Ct. App. R. 27(c)(3)(i), the appellate court did not need to search for or consider those enumerations, but, out of an abundance of caution, the appellate court reviewed the record and determined that the termination was proper, as the juvenile court heard evidence that the father had sexually abused one daughter, and that the other daughter had also been exposed to sexual activity while in the parents' custody, and there was also evidence that both children had special needs that the parents were not able to meet. In the Interest of K.M., 260 Ga. App. 635, 580 S.E.2d 636 (2003) (decided prior to 2008 amendment).  


3. Brief of Appellee or Cross Appellee Generally


Requirement that opposing counsel point out any material inaccuracy or incompleteness in counsel's statement of what the record shows or else he will be held to have consented to a decision of the case on the statement made by opposing counsel, applies only where there is an inaccurate or incomplete statement by counsel for the plaintiff in error as to what the record actually shows; and proper practice in the appellate courts requires counsel in his statement of the facts of any case brought to the court for review and decision to confine himself to the record made in the trial court and what it actually shows; he cannot by his brief supply evidence which the record does not contain. Continental Fin. & Loan Co. v. Crystal Laundry & Cleaners, Inc., 214 Ga. 528, 105 S.E.2d 727 (1958), (decided under Rule 15 of the 1934 Rules).  

Failure of the appellee to file a brief admits the statement of facts by the appellant, which may be accepted by the court as being prima facie true. Colson v. State, 138 Ga. App. 366, 226 S.E.2d 154 (1976), (decided under Rule 18 of the 1971 Rules).  

Effect of failure of appellee to controvert statements or claims of appellant. - In the absence of any citation by appellee to the transcript which would controvert appellant's claims, appellant's assertions regarding the evidence are deemed true, accurate and complete. Ron Eason Enters., Inc. v. McColgan, 151 Ga. App. 106, 258 S.E.2d 761 (1979) (decided prior to 2008 amendment).  
If appellee does not make an appearance to contest appellant's statement of the case, that statement will be taken as true and will serve as the basis upon which the case is decided. Watson v. Barksdale, 152 Ga. App. 645, 264 S.E.2d 30 (1979) (decided prior to 2008 amendment).  

Burden to produce material omitted by appellant. - While this rule requires an appellee to point out discrepancies in the record, the rule does not shift the burden to the appellee to produce the portions thereof required for appellate review which were inappropriately omitted by an appellant. Griffin v. Travelers Ins. Co., 230 Ga. App. 665, 497 S.E.2d 257 (1998); Carter v. Moody, 236 Ga. App. 262, 511 S.E.2d 520 (1999) (decided prior to 2008 amendment).  


4. Presentation of Argument or Authority in Support of Enumerated Error


Word "argument" in this rule does not deal with oral argument but with written argument in the appellant's brief. Belger v. Exchange Bank, 148 Ga. App. 275, 251 S.E.2d 22 (1978), (decided under Rule 18 of the 1971 Rules).  
Word "argument" did not deal with oral argument but with written argument in the appellant's brief, in a manner clearly referring to argument within a brief. Johnson v. Heifler, 141 Ga. App. 460, 233 S.E.2d 853 (1977), (decided under Rule 18 of the 1971 Rules).  

Function of argument in a brief is to supply the reason why the court should support the contentions of the party. Haskins v. Jones, 142 Ga. App. 153, 235 S.E.2d 630 (1977), (decided under Rule 18 of the 1971 Rules).  

Appellant is required in its initial brief to file an argument which supports any enumerations of error which it does not desire to waive. An unfair burden would be placed on opposite party, and delay and frustrate the judicial process by encouraging attorneys, whether seeking a procedural advantage over their opponents or simply pressed for time, to file a "protective brief" within the 20-day period and then, at their leisure in the period preceding oral argument, to prepare presentation which their opponents will be unprepared to rebut. Belger v. Exchange Bank, 148 Ga. App. 275, 251 S.E.2d 22 (1978), (decided under Rule 18 of the 1971 Rules).  

Failure to brief and argue results in abandonment of the enumeration, not dismissal of the appeal. Mayes v. Hodges, 142 Ga. App. 538, 236 S.E.2d 494 (1977), rev'd on other grounds, 240 Ga. 643, 242 S.E.2d 160 (1978) (decided under Rule 18 of the 1971 Rules).  

Mere statement of enumerations of error or contentions does not constitute argument. - The mere insistence upon and the recitation of the enumerations of error in the brief do not constitute an argument thereon and they should be considered as abandoned. Smith v. Biggers, 115 Ga. App. 661, 155 S.E.2d 719 (1967), (decided under Rule 17 of the 1965 Rules).  
Where the brief contains nothing more than a statement of contentions unsupported by citation of legal authority, the enumerations of error must be deemed abandoned. Patterson v. Professional Resources, Inc., 140 Ga. App. 315, 231 S.E.2d 88 (1976), (decided under Rule 18 of the 1971 Rules).  
A mere statement in the brief that the court should sustain defendants' contentions is insufficient to support a claim of error. Boyd v. State, 133 Ga. App. 136, 210 S.E.2d 251 (1974), (decided under Rule 18 of the 1971 Rules).  
Where the brief contains only a statement of contentions unsupported by citation of authority or argument under this rule no cause for reversal appears. Foskey v. Dockery, 143 Ga. App. 63, 237 S.E.2d 532 (1977), (decided under Rule 18 of the 1971 Rules).  

Improper placement of argument and citation of authority. - Where the appellant apparently through inadvertence attaches argument and citation of authority to the enumerations of error rather than incorporating it in Part II (now Part III of subsection (a)) of brief, the Court of Appeals does not consider that the enumeration of errors has been abandoned under this rule. Modestino v. Allstate Ins. Co., 125 Ga. App. 665, 188 S.E.2d 830 (1972), (decided under Rule 18 of the 1971 Rules).  

Attorney's making of affirmative and material misrepresentations without even bothering to check the transcript constituted willful negligence and a violation of the attorney's affirmative obligation to accurately state the facts. Benson v. State, 233 Ga. App. 58, 503 S.E.2d 316 (1998) (decided prior to 2008 amendment).  
An enumeration of error concerning the court's use of a certain form for the jury's verdict would be deemed abandoned as it was not supported by argument or citation of authority. Management By Design, Inc. v. Lakeview Utils., Inc., 233 Ga. App. 711, 505 S.E.2d 37 (1998) (decided prior to 2008 amendment).  

Lack of separate paragraphs in argument division. - Where appellant enumerated five separate errors but the appellant's argument division contained no separate paragraphs relating to each enumeration as required by former paragraph (c)(1), the court of appeals treated the enumerations en masse. McMullan v. Georgia Girl Fashions, Inc., 180 Ga. App. 228, 348 S.E.2d 748 (1986); Shivers v. Webster, 224 Ga. App. 254, 480 S.E.2d 304 (1997) (decided prior to 2008 amendment).  

One continuous argument violates rule. - Appellant has failed to follow former paragraph (c)(1) where the appellant has combined the appellant's argument in one continuous sequence as to all enumerations. Yarbrough v. State, 186 Ga. App. 845, 368 S.E.2d 802 (1988) (decided prior to 2008 amendment).  
When a debtor suing a bank for breach of contract, trespass, conversion, tortious interference with contractual relations, and tortious interference with business relations argued a judgment notwithstanding the verdict was erroneously granted as to its contract claim, this argument was waived under former Ga. Ct. App. R. 27(a)(3), (c)(2), and (c)(3)(i), because the debtor made a consolidated argument as to all of the debtor's enumerated errors without making a specific argument on this issue. Dalton Diversified, Inc. v. AmSouth Bank, 270 Ga. App. 203, 605 S.E.2d 892 (2004) (decided prior to 2008 amendment).  

Argument sequence in brief varying from enumeration. - Although appellant enumerated 16 separate errors but in its brief addressed them in three broad categories without stating which of the separate errors fit into the three sections, in violation of former paragraph (c)(1), the court was required to consider the appeal, notwithstanding this deficiency, under O.C.G.A. § 5-6-48(f), which requires that the appeal be considered where it is apparent from the enumeration of errors what errors are sought to be asserted. Bruce Tile Co. v. Copelan, 185 Ga. App. 469, 364 S.E.2d 603 (1988) (decided prior to 2008 amendment).  

"Argument" defined. - An "argument," in terms of legal brief, is defined as a reason given in proof or rebuttal. Wilkie v. State, 153 Ga. App. 609, 266 S.E.2d 289 (1980) (decided prior to 2008 amendment).  

Mere statement of what occurred at trial, and contentions of appellant, do not constitute argument in support of such contentions. Wilkie v. State, 153 Ga. App. 609, 266 S.E.2d 289 (1980) (decided prior to 2008 amendment).  

Mere restatement of the enumeration of error or restatement of legal contention is not argument which will supply reason why the court should support the contentions of the party; and this is so because except in the most unusual of analytic circumstances a legal contention will not prove itself. Wilkie v. State, 153 Ga. App. 609, 266 S.E.2d 289 (1980); White v. Olderman Realty & Dev. Co., 166 Ga. App. 179, 303 S.E.2d 517 (1983) (decided prior to 2008 amendment).  
Mere repetition of an enumeration does not amount to argument. Wilson v. Cotton States Mut. Ins. Co., 183 Ga. App. 353, 358 S.E.2d 874 (1987), overruled on other grounds, Vogtle v. Coleman, 259 Ga. 115, 376 S.E.2d 861 (1989) (decided prior to 2008 amendment).  

Where enumerations of error are not supported in brief by citation of authority or argument, they are deemed abandoned. City of Waycross v. Beaty, 157 Ga. App. 765, 278 S.E.2d 697 (1981); Ale-8-One of Am., Inc. v. Graphicolor Servs., Inc., 166 Ga. App. 506, 305 S.E.2d 14 (1983); Rowell v. State, 176 Ga. App. 309, 335 S.E.2d 689 (1985); Hutchison v. National Servs. Indus., Inc., 191 Ga. App. 885, 383 S.E.2d 212 (1989); Carco Supply Co. v. Clem, 194 Ga. App. 566, 391 S.E.2d 134 (1990); Pappas v. Southeast Universal Dev., Inc., 202 Ga. App. 627, 415 S.E.2d 190 (1992); Allain v. State, 202 Ga. App. 706, 415 S.E.2d 315 (1992); T.L. Rogers Oil Co. v. South Carolina Nat'l Bank, 203 Ga. App. 605, 417 S.E.2d 336 (1992), cert. denied, 203 Ga. App. 908, 417 S.E.2d 336 (1992); Johnson v. Smith, 260 Ga. App. 722, 580 S.E.2d 674 (2003) (decided prior to 2008 amendment).  
An argument which merely restates the enumeration of error without citation of authority is deemed abandoned. Camp v. State, 166 Ga. App. 208, 303 S.E.2d 540 (1983) (decided prior to 2008 amendment).  
When errors are unsupported by argument in the defendant's brief, appellant's enumerations are deemed abandoned. Brown v. State, 165 Ga. App. 799, 302 S.E.2d 630 (1983) (decided prior to 2008 amendment).  
Enumerations of error are deemed abandoned by the plaintiff's failure to support them with any citation of authority or meaningful argument. Gateway Leasing Corp. v. Heath, 168 Ga. App. 858, 310 S.E.2d 549 (1983); Lockleer v. State, 188 Ga. App. 271, 372 S.E.2d 663 (1988) (decided prior to 2008 amendment).  
Failure to include in the initial brief even a skeletal argument and minimal citations in support of an enumeration of error is deemed an abandonment of that error. Wade v. Thomasville Orthopedic Clinic, Inc., 167 Ga. App. 278, 306 S.E.2d 366 (1983) (decided prior to 2008 amendment).  
Where appellants contended that the trial court erred in denying their motion for new trial, but failed to address, either by presentation of authority or argument, the point, i.e., that the verdict was contrary to the law and the evidence at trial, this issue was deemed abandoned on appeal. New York Ins. Co. v. Willett, 183 Ga. App. 767, 360 S.E.2d 37 (1987) (decided prior to 2008 amendment).  
Where appellant contended the trial court erred by charging on conspiracy and parties to a crime and to support this contention, in the appellant's brief, referred the court to the appellant's argument and citation of authorities in support of the appellant's enumeration of error on the general grounds, but the court found nothing in the argument on that enumeration of error which had any bearing on the court's charges on conspiracy and parties to a crime, since appellant had presented no argument or citation of authorities on this enumeration of error, it was deemed abandoned pursuant to former paragraph (c)(2) of this rule. Nation v. State, 180 Ga. App. 460, 349 S.E.2d 479 (1986) (decided prior to 2008 amendment).  
Merely saying "the right to amend a complaint to conform to the evidence is basic and is sanctioned by law," without citing authority, without any reference to the record or other explanation of the context of the alleged error, proves nothing and is no more than a naked statement of error. It is not argument and does not "supply the reason why the court should support the contention." Craft v. Hospital Auth., 173 Ga. App. 444, 326 S.E.2d 590 (1985) (decided prior to 2008 amendment).  
Where counsel generally cited the state constitution and the federal constitution (but no specific provisions of either) in  counsel's argument but cited cases construing and applying the federal constitution only, counsel's state constitution claims were deemed abandoned. Mitchell v. State, 173 Ga. App. 560, 327 S.E.2d 537 (1985) (decided prior to 2008 amendment).  
Two separate enumerations of error that the trial court erred in denying plaintiff-appellant's motion for new trial made without argument were deemed abandoned. Turner v. Taylor, 179 Ga. App. 574, 346 S.E.2d 920 (1986) (decided prior to 2008 amendment).  
Where the appellant does not cite authority to support or otherwise argue that an instruction, as given, contained any erroneous statement of law, any such appellate issue is deemed abandoned. Williams v. State, 199 Ga. App. 566, 405 S.E.2d 716 (1991) (decided prior to 2008 amendment).  
Where plaintiff's enumeration of error contending that the trial court erred in charging the jury on the issues of comparative and contributory negligence, avoidance, and foreseeability was unsupported by argument, reference to the record, or citation of legal authority, it was deemed abandoned. Asbury v. Georgia World Congress Ctr., 212 Ga. App. 628, 442 S.E.2d 822 (1994) (decided prior to 2008 amendment).  
Where a city offered no citation of authority or meaningful argument in support of its claim that the trial court erred in granting a hotel purchaser's motion for summary judgment as to the city's claim under the state Racketeering Influenced and Corrupt Practices Act, the assertion was deemed abandoned. City of College Park v. Sheraton Savannah Corp., 235 Ga. App. 561, 509 S.E.2d 371 (1998) (decided prior to 2008 amendment).  
Because the defendant's claim regarding an alleged tainted juror was not supported in the defendant's appellate brief by any citation of authority or argument, the claim was deemed abandoned. Ridley v. State, 235 Ga. App. 591, 510 S.E.2d 113 (1998) (decided prior to 2008 amendment).  
In an action which an insured filed against an insurance company, seeking recovery of excessive premiums and punitive damages based on a claim of fraud, the appellate court deemed abandoned issues reasonably contained within the insured's enumerations of error when the insured provided no argument or citation to authority in the insured's appellate brief. Vaughn v. Metro. Prop. & Cas. Ins. Co., 260 Ga. App. 573, 580 S.E.2d 323 (2003) (decided prior to 2008 amendment).  
Defendant's enumerations of error on appeal were deemed abandoned where defendant offered neither argument nor citation of authority to support the alleged error. Fulcher v. State, 259 Ga. App. 648, 578 S.E.2d 264 (2003) (decided prior to 2008 amendment).  
Since defendant did not present argument, citation to authority, or citation to the record regarding all but one of defendant's convictions arising out of a high-speed motor vehicle chase with police, the appellate court was not required to consider those claims on appeal; however, even had it done so, the evidence was sufficient to support each of those convictions. Arnold v. State, 262 Ga. App. 61, 584 S.E.2d 662 (2003) (decided prior to 2008 amendment).  
Counsel's argument on appeal was waived pursuant to former Ga. Ct. App. R. 27(c)(2) due to counsel's failure to cite any supporting authority in counsel's brief. Welch v. State, 263 Ga. App. 70, 587 S.E.2d 220 (2003) (decided prior to 2008 amendment).  
Where the plaintiff does not elaborate upon or pursue its challenge to the enumerated error, the court will not consider it. American Aluminum Prods. Co. v. Binswanger Glass Co., 194 Ga. App. 703, 391 S.E.2d 688 (1990) (decided prior to 2008 amendment).  
Appellate court deemed one of defendant's claims of error to be abandoned, under former Ga. Ct. App. R. 27(c)(2), because defendant offered no argument or citation of authority in support of that claim of error in his brief. Mealor v. State, 266 Ga. App. 274, 596 S.E.2d 632 (2004) (decided prior to 2008 amendment).  
Appellants failed to support an enumeration with citation of authority or argument; therefore, an appellate court deemed the enumeration abandoned, pursuant to former Ga. Ct. App. R. 27. Bishop Eddie Long Ministries, Inc. v. Dillard, 272 Ga. App. 894, 613 S.E.2d 673 (2005) (decided prior to 2008 amendment).  
Failure by the defendant to comply with former Ga. Ct. App. R. 27(c)(2) because there was no citation of authority or reasoned argument to support an asserted error constituted an abandonment of a claim on appeal that the trial court erred in failing to order a lie detector test for the victim of the defendant's crime; however, even if there was no abandonment of the assertion of error, a new trial would not have been granted pursuant to O.C.G.A. § 5-5-23 because the results of any polygraph test given to the victim would not have done more than impeach the victim's credibility and there was no showing by the defendant that the evidence would not have merely been cumulative. Hammond v. State, 282 Ga. App. 478, 638 S.E.2d 893 (2006) (decided prior to 2008 amendment).  

Failure to cite authority. - Guarantor violated former Ga. Ct. App. R. 27(c)(2) and (3) in failing to cite authority for its claim that the landlord violated the implied covenant of good faith and fair dealing, and in refusing to mitigate its damages, acted in bad faith. Vick v. Tower Place, L.P., 268 Ga. App. 108, 601 S.E.2d 348 (2004) (decided prior to 2008 amendment).  

Abandonment of arguments. - As the remainder of defendant's brief did not follow the form or sequence of argument required by former subsection (c) of this rule, defendant's arguments were deemed abandoned. Salazar v. State, 256 Ga. App. 50, 567 S.E.2d 706 (2002) (decided prior to 2008 amendment).  
Although a former employee, during the summary judgment proceedings, argued that the employer was indebted to the employee not only for one year's bonus, but also for other allegedly unpaid compensation involving the employee's promotion to "Fixed Operations Director," on appeal, the former employee's brief focused solely on the employer's liability for the annual bonus; accordingly, to the extent the former employee argued that the trial court erred in granting the employer summary judgment on the employee's claim relating to compensation for the employee's "Fixed Operations Director" promotion, the employee abandoned that argument. Mathews v. Marietta Toyota, Inc., 270 Ga. App. 337, 606 S.E.2d 862 (2004) (decided prior to 2008 amendment).  

References to page numbers of record. - Each enumerated error in an appealing party's brief must be supported by specific reference to the record or transcript or both; the absence of specific page references is tantamount to an abandonment of the enumerations of error. Dugger v. Danello, 175 Ga. App. 618, 334 S.E.2d 3 (1985) (decided prior to 2008 amendment).  

A deficient argument is tantamount to an abandonment of the enumeration of error. Mercer v. Woodard, 166 Ga. App. 119, 303 S.E.2d 475 (1983) (decided prior to 2008 amendment).  

Supplemental brief. - Where the appellant enumerates errors but does not address the errors in the appellant's brief, these enumerations are considered abandoned and the appellant cannot address these enumerations in a supplemental brief filed after oral argument. Quick v. State, 166 Ga. App. 492, 304 S.E.2d 916 (1983) (decided prior to 2008 amendment).  
Where defendant's brief contains neither argument nor citation of authority in support of an enumeration of error under former paragraph (c)(2), this enumeration of error is deemed abandoned; and an attempt to resurrect this enumeration by addressing its merits in a supplemental brief is of no avail. Carey Can., Inc. v. Hinely, 181 Ga. App. 364, 352 S.E.2d 398 (1986), rev'd on other grounds, 257 Ga. 150, 356 S.E.2d 202, cert. denied, 484 U.S. 898, 108 S. Ct. 233, 98 L. Ed. 2d 192 (1987) (decided prior to 2008 amendment).  

Enumeration of errors in charge to jury deemed abandoned. - See Bunch v. State, 166 Ga. App. 178, 303 S.E.2d 516 (1983); Turner v. State, 210 Ga. App. 328, 436 S.E.2d 66 (1993); Spivey v. Safeway Ins. Co., 210 Ga. App. 775, 437 S.E.2d 641 (1993) (decided prior to 2008 amendment).  

Burden is on one who asserts error to show the error affirmatively by the record. - This cannot be done by evidentiary assertions in enumerations and briefs. Tommie v. State, 158 Ga. App. 216, 279 S.E.2d 510 (1981) (decided prior to 2008 amendment).  

Variance between objection at trial and enumeration of error. - Where objection made at trial dealt only with the time when the court's decision as to what it would charge was made known to counsel, that objection was not the error enumerated on appeal, where the enumerated error related to the substance of the charges not being made known to counsel. Accordingly, the objection made at trial is abandoned as it was not enumerated as error, and, grounds enumerated as error but not raised during trial may not be raised for the first time on appeal. Jackson v. Meadows, 157 Ga. App. 569, 278 S.E.2d 8 (1981) (decided prior to 2008 amendment).  

Argument not supported by evidence deemed abandoned. - Claim of error as to jury charge which was unsupported by argument or citations of authority was deemed abandoned. Baker v. State, 230 Ga. App. 813, 498 S.E.2d 290 (1998) (decided prior to 2008 amendment).  

Enumerations of errors deemed abandoned. - See Thico Plan, Inc. v. Ashkouti, 171 Ga. App. 536, 320 S.E.2d 604 (1984); Williams v. Sessions, 171 Ga. App. 662, 320 S.E.2d 791 (1984); Moses v. Prudential Ins. Co. of Am., 187 Ga. App. 222, 369 S.E.2d 541 (1988); Singleton v. State, 195 Ga. App. 119, 393 S.E.2d 6 (1990); Mitchell v. State, 195 Ga. App. 255, 393 S.E.2d 274 (1990); Taylor v. State, 195 Ga. App. 314, 393 S.E.2d 690 (1990); Cody v. State, 195 Ga. App. 318, 393 S.E.2d 692 (1990); Rowe v. Rowe, 195 Ga. App. 493, 393 S.E.2d 750 (1990); Roth v. Wu, 199 Ga. App. 665, 405 S.E.2d 741 (1991); Hand v. State, 205 Ga. App. 467, 422 S.E.2d 316 (1992); Obiozor v. State, 213 Ga. App. 523, 445 S.E.2d 553 (1994); Shannon v. State, 258 Ga. App. 689, 574 S.E.2d 889 (2002) (decided prior to 2008 amendment).  
Pro se defendant's issues on appeal which were not supported by record citation, authority, or argument, were deemed abandoned, under former Ga. Ct. App. R. 27(c)(2) and (3). Owens v. State, 258 Ga. App. 647, 575 S.E.2d 14 (2002) (decided prior to 2008 amendment).  

Attorney's making of affirmative and material misrepresentations without even bothering to check the transcript constituted willful negligence and a violation of the attorney's affirmative obligation to accurately state the facts. Benson v. State, 233 Ga. App. 58, 503 S.E.2d 316 (1998) (decided prior to 2008 amendment).  
An enumeration of error concerning the court's use of a certain form for the jury's verdict would be deemed abandoned as it was not supported by argument or citation of authority. Management By Design, Inc. v. Lakeview Utils., Inc., 233 Ga. App. 711, 505 S.E.2d 37 (1998) (decided prior to 2008 amendment).  
Where appellant tax board presented no argument concerning its contention that the trial court erred in failing to rule on its motion for a directed verdict when it was made, the issue was considered abandoned pursuant to former Ga. Ct. App. R. 27(c)(2). Fulton County Bd. of Tax Assessors v. Visiting Nurse Health Sys. of Metro. Atlanta, Inc., 256 Ga. App. 475, 568 S.E.2d 798 (2002) (decided prior to 2008 amendment).  


5. References to Record or Transcript


Burden to show error by record. - Burden is always on the appellant in asserting error to show it affirmatively by the record. Rambo v. Fulton Fin. Corp., 145 Ga. App. 791, 245 S.E.2d 12 (1978); Lowery v. Horn, 147 Ga. App. 880, 251 S.E.2d 840 (1978); Usher v. State, 148 Ga. App. 719, 252 S.E.2d 677 (1979), (decided under Rule 18 of the 1971 Rules).  

Brief cannot serve in the place of the record or the transcript for the purpose of demonstrating error or for supporting a claim of error. Lowery v. Horn, 147 Ga. App. 880, 251 S.E.2d 840 (1978), (decided under Rule 18 of the 1971 Rules).  

Failure to refer to page of record. - While failure to make reference in the brief to pages of the record or transcript may be a basis for treating the enumeration of error as abandoned, resulting in an affirmance, it is not a ground for dismissal. Wooten v. State ex rel. Bagby, 118 Ga. App. 366, 163 S.E.2d 870 (1968), (decided under Rule 17 of the 1965 Rules).  
Where the brief filed by the appellant does not meet the requirements of the rule in that there is no citation or reference to the record or transcript, the enumerations of error for which there is no reference made in either the enumeration or the brief will be considered as abandoned. Bode v. Northeast Realty Co., 117 Ga. App. 226, 160 S.E.2d 228 (1968), (decided under Rule 17 of the 1965 Rules).  
Enumerations of error for which there is no reference to the record or transcript made in either the enumerations or the brief will be considered as abandoned. Allen v. Carter, 119 Ga. App. 825, 168 S.E.2d 901 (1969), (decided under Rule 17 of the 1965 Rules).  
Failure to comply with this rule relating to references to the record and transcript, while it may be ground for considering a particular enumeration of error abandoned, is not ground for dismissal of the appeal. Pinson v. Martin, 122 Ga. App. 831, 178 S.E.2d 924 (1970), (decided under Rule 17 of the 1965 Rules).  
A failure to point out in the transcript where an alleged error could be located in order that same might be considered, is deemed to be a waiver of the enumeration of error under this rule. Winget v. State, 138 Ga. App. 433, 226 S.E.2d 608, overruled on other grounds, Quick v. State, 139 Ga. App. 440, 228 S.E.2d 592 (1976) (decided under Rule 18 of the 1971 Rules).  
Where defendant has not entered a citation to the record where an objection was made to the trial court, the enumeration is abandoned. Butts v. State, 149 Ga. App. 492, 254 S.E.2d 719 (1979), (decided under Rule 18 of the 1971 Rules).  

Failure to fully comply with rule will not preclude consideration of sole enumeration of error where inconvenience occasioned is insubstantial. Azar v. GMAC, 134 Ga. App. 176, 213 S.E.2d 500 (1975), (decided under Rule 18 of the 1971 Rules).  
Where the entire record in the case consisted only of 18 pages, the petition, its amendments, the demurrers thereto and the orders relating to the demurrers, and the only questions presented by the enumeration of errors were whether the petition prior to the last amendment set forth a cause of action and whether the petition as amended set forth a cause of action, the mere failure of the appellant, in his brief in arguing the questions presented, to point out the particular pages of the record where the petition, the amendments, and the orders excepted to could be found, would not constitute an abandonment of his enumeration of errors under the rule. Rainey v. Housing Auth., 114 Ga. App. 333, 151 S.E.2d 534 (1966), (decided under Rule 17 of the 1965 Rules).  

An enumerated error is abandoned without a reference to the record or transcript to locate the alleged basis for such error. Justice v. Dunbar, 152 Ga. App. 831, 264 S.E.2d 301 (1979) (decided prior to 2008 amendment).  
The absence of specific page references, required by former subparagraph (c)(3)(ii) of this rule, is tantamount to an abandonment of the enumeration of error. Cowart v. Webster, 152 Ga. App. 542, 263 S.E.2d 277 (1979) (decided prior to 2008 amendment).  
Enumerations of error purporting to address rulings made by the trial court which make no references to where the rulings are located in the record or transcript may not be considered on appeal. Little v. State, 189 Ga. App. 451, 376 S.E.2d 232 (1988) (decided prior to 2008 amendment).  
The issue of whether the trial court prejudiced defendants by stating to the jury that "this case was a simple one" was not preserved for appeal where there was no reference in the enumeration or brief as to where this contention could be found. Rhodes v. Amwest Sur. Ins. Co., 207 Ga. App. 441, 428 S.E.2d 581 (1993) (decided prior to 2008 amendment).  
Because the defendant provided no reference to the record from which the appellate court could determine which juror was alleged to be tainted, the court would not search for or consider the enumeration of error. Ridley v. State, 235 Ga. App. 591, 510 S.E.2d 113 (1998) (decided prior to 2008 amendment).  
In a probate matter, an executor waived numerous points of error on appeal by failing to provide reasoned arguments or references to the record. Fowler v. Cox, 264 Ga. App. 880, 592 S.E.2d 510 (2003) (decided prior to 2008 amendment).  

Appellate brief not substitute for record. - Because a party failed to obtain the permission of the court of appeals before filing a supplemental brief, the court did not address the matters contained therein; moreover, even if the party had obtained permission, the court would not have considered the evidence attached to that brief, as the brief could not be used in lieu of the record or transcript for adding evidence to the record. Locke's Graphic & Vinyl Signs, Inc. v. Citicorp Vendor Fin., Inc., 285 Ga. App. 826, 648 S.E.2d 156 (2007) (decided prior to 2008 amendment).  

Failure to refer to page of record. - Court rules require that briefs be supported by specific reference to the record or transcript, including record volume cites; it is not the function of the appellate court to cull the record on appeal on behalf of a party, and a party will not be granted relief should the appellate court err in deciphering a brief which fails to adhere to the required form. Volkswagen of Am., Inc. v. Gentry, 254 Ga. App. 888, 564 S.E.2d 733 (2002) (decided prior to 2008 amendment).  
Appeal from the dismissal of a medical malpractice action failed on procedural grounds where plaintiffs, patient and wife, violated former subparagraph (c)(3)(i) of this rule by failing to cite to the record in their appellate brief. Griffin v. Carson, 255 Ga. App. 373, 566 S.E.2d 36 (2002) (decided prior to 2008 amendment).  
Plaintiff employee's appellate brief was inadequate under former subparagraph (c)(3)(i) of this rule where the brief failed to support its single enumeration of error by any references to the record. Leroy v. Atlanta Protective Assocs., 255 Ga. App. 849, 567 S.E.2d 1819 (2002) (decided prior to 2008 amendment).  

Failure to indicate location of instruction complained of in transcript. - This rule is violated where appellant's enumerations of error complain of the trial court's instructions to the jury and the purported charges are set out but there is no reference to their location in the transcript and no mention of any objection made or where it might be found. Sanders v. Bowen, 196 Ga. App. 644, 396 S.E.2d 908 (1990), cert. denied, 196 Ga. App. 909, 396 S.E.2d 908 (1990) (decided prior to 2008 amendment).  

Omissions not grounds for dismissal. - Neither the improper certification of service of the appellant's brief nor the failure of the appellant to support an enumeration of error by specific reference to the record or transcript is a statutorily recognized ground for dismissal of an appeal. Allen v. ABKO Properties, Inc., 166 Ga. App. 776, 305 S.E.2d 477 (1983) (decided prior to 2008 amendment).  
Where the appeal is from a grant of summary judgment, the record is quite brief, and the appellant's failure to provide page references has not significantly impeded the court's ability to address any of the issues raised in the appeal, the motion to dismiss will consequently be denied. Gerdes v. Dziewinski, 182 Ga. App. 764, 357 S.E.2d 110 (1987) (decided prior to 2008 amendment).  

Pro se appellant in violation. - Enumerations of error that were not in compliance with appellate rules would be considered in deference to the appellant's pro se status. Bennett v. Moody, 225 Ga. App. 95, 483 S.E.2d 350 (1997) (decided prior to 2008 amendment).  

Omission not grounds for dismissal. - Despite references to various portions of a rather voluminous record without citation, the court considered plaintiff's enumerations of error. Poole v. Estfan, 206 Ga. App. 510, 426 S.E.2d 61 (1992) (decided prior to 2008 amendment).  
The appellate court found nothing to review where defendant's appellate brief failed to provide any citations to the record in support of defendant's enumeration of error, in violation of former Ga. Ct. App. R. 27(c)(3)(i), and where a brief review of the record revealed no evidence to support defendant's arguments. Dowling v. State, 260 Ga. App. 211, 581 S.E.2d 262 (2003) (decided prior to 2008 amendment).  

Lack of reference to part of record where issue was raised or ruled upon in trial court. - Where defendants, two individuals doing business as a company (company), appealed from a judgment in favor of plaintiff mulch seller against them and their first issue challenged the validity of a waiver and release of liability that was on the seller's order form, but their brief was devoid of any statements regarding the applicable standard of review or the manner in which errors were preserved for appeal, as required by former Ga. Ct. App. R. 27(a), and there was no indication by reference to the record that the issue was raised or ruled on by the trial court; therefore, the issue was waived. McLeod v. Robbins Ass'n, 260 Ga. App. 347, 579 S.E.2d 748 (2003) (decided prior to 2008 amendment).  

Required records and arguments on appeal. - Appeals court deemed auto seller's unlawful repossession arguments abandoned. The seller's assertions of fact were not supported and the seller's arguments were deemed abandoned as the arguments were not supported by transcript, argument, or citation of authority, citing Ga. R. App. P. 27(c)(2). Blackmon v. Moran, 267 Ga. App. 425, 599 S.E.2d 363 (2004) (decided prior to 2008 amendment).  

——————————

VIII. ARGUMENT


——————————

Rule 28. Oral Argument.

Rules text
(a)  Request and Time.  
  
(1)  Unless expressly ordered by the Court, oral argument is never mandatory and argument may be submitted by briefs only. A case may be placed on the calendar for oral argument only if the Court grants the request of either party. Oral argument is not permitted for applications or motions. 
  
(2)  A request for oral argument shall be filed as a motion within 20 days from the date the case is docketed in this Court. An extension of time to file brief and enumeration of errors does not extend the time to request oral argument. 
  
(3)  The request for oral argument must be a separate document, filed with the Clerk, certifying that opposing counsel has been notified of the request and that opposing counsel desires, or does not desire, to argue orally. The request shall identify the counsel who would argue, and any change of counsel shall be communicated to the Clerk as soon as practicable.  
  
(4)  A request shall contain a brief statement describing specifically how the decisional process will be significantly aided by oral argument. The request should be self-contained and should convey the specific reason or reasons oral argument would be beneficial to the Court. Counsel should not assume the brief or the record will be considered in ruling on the request for oral argument. 
  
(b)  Waiver. After either side has been granted oral argument, either side may waive argument, but waiver by either party does not remove the case from the oral argument calendar. If either counsel decides to waive oral argument after it has been granted, waiving counsel must notify opposing counsel and the Court of that fact. 
  
Argument shall not be allowed on behalf of any party whose brief has not been timely filed, unless permission is granted by the Court. Counsel who have been granted an extension of time to file a brief after the term to which the case was docketed have waived oral argument. 
  
Oral argument is waived if counsel is not inside the courtroom when the case is formally called in its order for argument. 
  
(c)  Time of Oral Argument. Postponements of oral argument are not favored, and no postponement shall be granted under any circumstances that would allow oral argument to take place during a term of the Court subsequent to the term to which the case was docketed. 
  
(d)  Length. Argument is limited to 30 minutes for each case, 15 minutes on each side, unless by special leave an enlargement of time is granted. 
  
No additional time shall be granted for argument except on motion made in writing at least five days before the date set for argument. If additional time is granted, the case shall be placed at the end of the calendar unless otherwise ordered by the Court. Appeals, cross-appeals, companion cases, and related cases shall be considered to be one case for purpose of oral argument. In the discretion of the Court, a companion case may be treated as a separate case for oral argument if counsel so requests by written motion at least five days before the date set for oral argument and the motion is granted by the Court. When there are third parties or additional parties with divergent interests, additional time may be requested and granted as set out above. 
  
(e)  Number of Counsel Arguing. Ordinarily, when both sides of an appeal are argued, only two counsel on each side shall be heard. When only one side of an appeal is argued, or when arguments are made on behalf of more than two parties, no more than one counsel per party shall be heard. For exceptions, see Rule 28 (j), Procedural Questions. 
  
(f)  Opening and Concluding. Appellant has the right to open and conclude the arguments. 
  
(g)  Courtroom Decorum.  
  
(1)  Counsel appearing for oral argument shall check in with the Clerk in the courtroom 30 minutes before the time scheduled for oral argument and shall specify who shall argue. 
  
(2)  Talking, reading newspapers or other material, and audibly studying briefs or arranging papers are prohibited in the courtroom. The lawyers' lounge has been provided for this purpose. 
  
(3)  All counsel appearing before the Court must be properly attired. 
  
(4)  Only counsel for the parties may be seated at counsel table. 
  
(h)  Recording. Oral arguments may be recorded. Copies of audio recordings, if available, may be purchased for $30.  
  
(i)  Oral Argument Open to the Public. Counsel may move the Court to exclude the public during argument for a good cause shown no later than 24 hours before oral argument. News media may be granted permission to photograph or videotape oral argument in accordance with the Court's standing order regarding media in the courtroom. 
  
(j)  Procedural Questions. The Presiding Judge shall decide all questions or issues arising at oral argument. 
  

  Editor's notes. - This rule was amended effective January 1, 2017.  

Cross references. - Open Meetings Law, § 50-14-1 et seq.  


JUDICIAL DECISIONS

Procedure not followed. - An appellate court denied an appellant's request for oral argument because the appellant failed to abide by Ga. Ct. App. R. 28(a)(3) by requesting oral argument in the appellant's brief rather than in a separate document certifying, among other things, that opposing counsel had been notified of the request. AgriCommodities, Inc. v. J. D. Heiskell & Co., 297 Ga. App. 210, 676 S.E.2d 847 (2009).  


RESEARCH REFERENCES

ALR. - Prosecutor's reference in opening statement to matters not provable or which he does not attempt to prove as ground for relief, 16 A.L.R.4th 810.  

——————————

Rule 29. Hearing by Quorum.

Rules text
Whenever a Division of the Court is on the bench for the purpose of hearing oral argument, and a quorum (two judges) is present, the Division shall proceed with the call of the docket. 
  

——————————

IX. APPLICATIONS FOR INTERLOCUTORY APPEAL


——————————

Rule 30. Interlocutory Application.

Rules text
(a)  Filing Deadline. An application for interlocutory appeal shall be filed in this Court within 10 days of the entry of the trial court's order granting the certificate for immediate review. The trial court's order is entered on the date it is filed with the trial court clerk. 
  
(b)  Burden of Proof. The applicant bears the burden of persuading the Court that the application should be granted. An application for leave to appeal an interlocutory order will be granted only when it appears from the documents submitted that: 
  
(1)  The issue to be decided appears to be dispositive of the case; or 
  
(2)  The order appears erroneous and will probably cause a substantial error at trial or will adversely affect the rights of the appealing party until entry of final judgment, in which case the appeal will be expedited; or 
  
(3)  The establishment of precedent is desirable. 
  
(c)  Jurisdictional Statement, Certificate of Immediate Review and Signatures. Applications for interlocutory appeal shall contain a jurisdictional statement and have attached a stamped "filed" copy of the trial court's order to be appealed and a stamped "filed" copy of the certificate of immediate review. The trial court's order and certificate of immediate review must contain the signature of the trial court judge. Neither conformed signatures nor stamped signatures shall be accepted except for those courts in which the official practice is for the judge to electronically sign or stamp his or her signature. The Court shall return any application not containing a stamped "filed" copy of the trial court order or judgment from which the appeal is based or any application not containing a stamped "filed" copy of the certificate of immediate review. 
  
(d)  Filing Fee. The Clerk shall not receive an application unless filing fees have been paid or one or more of the exceptions set out in Rule 5 have been met. See O.C.G.A. § 5-6-4. The filing fee shall be in the amount set out in Rule 5. The filing date is the date the application is received in conformity with all court rules and all applicable fees are paid. 
  
(e)  Required Attachments. The applicant shall include with the application a copy of any petition or motion that led directly to the order or judgment being appealed and a copy of any responses to the petition or motion. 
  
(f)  Sufficient Materials. Applications for interlocutory appeal pursuant to O.C.G.A. § 5-6-34 (b) must include sufficient material to apprise the Court of the appellate issues, in context, and support the arguments advanced. Failure to submit sufficient material to apprise the Court of the issues and support the argument shall result in denial of the application. 
  
(g)  Format.  
  
(1)  Efiled Applications. Applicants who are represented by counsel must efile applications pursuant to Rule 46, Electronic Filing of Documents, and in compliance with this Court's efiling instructions. Pro se parties may either efile or file paper documents. 
  
(i)  Application briefs shall follow the requirements of Rule 24, Preparation of Briefs, including the length limitations for computer-generated documents in Rule 24 (f), and shall also follow the general format of Rule 2 (c), Documents. 
  
(ii)  Only documents that are directly relevant to the arguments raised should be uploaded as application exhibits. 
  
(iii)  Documents and attachments or exhibits to documents filed below shall be uploaded as separate, independent exhibits without cover pages. 
  
(iv)  Each uploaded exhibit shall be titled to inform the Court of the nature of the exhibit and shall correspond with the application index and citations in the application brief. 
  
(v)  The application index, which shall be uploaded immediately following - and separately from - the application brief, shall identify the exhibits in the order they are uploaded. 
  
(vi)  Efiled exhibits shall not exceed a total of 100 pages collectively, exclusive of the application brief, application index, trial court order, certificate of immediate review, and motion with supporting documents leading to the trial court order, any responses and supporting documents, and any transcripts. If the page limit is exceeded, the attorney submitting the application shall include, as a separate document, a signed certificate of good faith stating: 
  
"I, the undersigned attorney of record in the above-styled case, certify that all of the documents that have been uploaded as exhibits are directly relevant to the arguments raised in the application, are necessary to apprise the Court of the appellate issues, and support the arguments advanced in the application."   
  
If the application materials are nevertheless found to include unnecessary or duplicative exhibits, a sanction of up to $2,500 may be imposed upon the attorney filing the application. See Rule 7 (e) (2), Contempt Penalty. 
  
(vii)  Failure to comply with this rule and with the Court's efiling instructions may subject the application to dismissal or return for preparation according to the Court's rules. 
  
(2)  Paper-filed applications.  
  
(i)  Applications and responses to applications are limited to 30 pages in civil cases and 50 pages in criminal cases, exclusive of attached exhibits and parts of the record, and shall follow the general format of Rule 2 (c), Documents, and Rule 24, Preparation of Briefs. 
  
(ii)  Paper-filed applications shall include copies of all supporting materials from the record, indexed and tabbed with a blank sheet between each indexed item. 
  
(iii)  Paper-filed applications shall be securely bound at the top with staples or fasteners (round head or ACCO). If not prepared properly, the application is subject to dismissal or return for preparation according to the Court's rules. Tables of content, tables of citations, cover sheets, and certificates of service are not counted toward the page limit. 
  
(h)  Filing Under Seal. No application for interlocutory appeal shall be filed under seal unless counsel has moved the Court for permission to do so and the Court has granted the motion. 
  
(i)  No Extension of Time. No extension of time shall be granted to file interlocutory applications or responses to interlocutory applications. 
  
(j)  Response Time. Responses are due within 10 days of docketing. No response is required, unless ordered by the Court.  
  
(k)  Deadline to File Notice of Appeal. If the interlocutory application is granted, the appellant must file a notice of appeal in the trial court within 10 days of the date of the order granting the application. 
  
(l)  Late Filings. No pleadings will be accepted on an application for interlocutory appeal which are filed more than 30 days after the date of the order granting, denying, or dismissing the application or the motion for reconsideration. 
  

  Editor's notes. - This rule was amended effective July 24, 2014, October 21, 2014, January 1, 2017, and February 17, 2021.  

Cross references. - Trial judge certification of question for interlocutory review, § 5-6-34.  


JUDICIAL DECISIONS

Leave to file an interlocutory appeal was granted where an insurer was challenging a trial court's decision to impose sanctions for the insurer's failure to comply with an order to compel production of documents, where the sanction imposed was dismissal of its answer, and where a default judgment was entered against the insurer on the issue of its liability for fraudulently denying claims of reimbursement for medical expenses provided to the insured's policy holders. State Farm Mut. Auto. Ins. Co. v. Health Horizons, Inc., 264 Ga. App. 443, 590 S.E.2d 798 (2003).  

Interlocutory appeal of a denial of judgment on the pleadings granted. - Attorneys were allowed an interlocutory appeal of a denial of their motion for judgment on the pleadings in regard to a negligence action against them; since the attorneys owed no duty to opposing parties to investigate their client's claims before sending a demand letter, they could not be held liable in negligence to those opposing parties and it was improper to deny the attorneys' motion for judgment on the pleadings. McKenna Long & Aldridge, LLP v. Keller, 267 Ga. App. 171, 598 S.E.2d 892 (2004).  

Trial court's re-entering of summary judgment order did not violate rule. - Trial court's procedure of setting aside and reentering the court's order denying summary judgment in a malpractice case so as to indirectly grant the doctor and hospital an extension of time for filing their interlocutory applications for appeal did not violate Ga. Ct. App. R. 30(g), and the rule was directory rather than jurisdictional. Piedmont Hospital, Inc. v. D. M., 335 Ga. App. 442, 779 S.E.2d 36 (2015).  

——————————

X. APPLICATIONS FOR DISCRETIONARY APPEAL


——————————

Rule 31. Discretionary Applications.

Rules text
(a)  Filing Deadline. An application for discretionary appeal must generally be filed in this Court within 30 days of the date of the entry of the trial court's order being appealed, although pursuant to O.C.G.A. § 44-7-56, a discretionary application involving a dispossessory action must be filed within seven days of the entry of the trial court's order. The trial court's order is entered on the date it is filed with the trial court clerk. 
  
(b)  Burden of Proof. The applicant bears the burden of persuading the Court that the application should be granted. An application for leave to appeal a final judgment in cases subject to discretionary appeal under O.C.G.A. § 5-6-35 will be granted only when: 
  
(1)  Reversible error appears to exist; 
  
(2)  The establishment of a precedent is desirable; 
  
(3)  Further development of the common law, particularly in divorce cases, is desirable; or 
  
(4)  The application is for leave to appeal a judgment and decree of divorce that is final under O.C.G.A. § 5-6-34 (a) (1), timely under O.C.G.A. § 5-6-35 (d), and is determined to have possible merit. 
  
An application filed by an attorney seeking to rely on the standard set forth in Rule 31 (b) (3) or (b) (4) must be accompanied by a certificate of good faith stating as follows: 
  
"I, the undersigned attorney of record in this case, am a member of the State Bar of Georgia in good standing and make this certificate of good faith as required by Rule 31 of the Court of Appeals of Georgia. I hereby certify that I am familiar with the trial court record in this case and based on the record and my understanding of the applicable law, I have a good faith belief that this application has merit and that it is not filed for the purpose of delay, harassment, or embarrassment. I further certify that I have been authorized by my client, the applicant, to file this application. This the ________ day of ______________, 20____."  
  
If the application is nevertheless found to be frivolous, a sanction of up to $2,500 may be imposed upon the attorney filing it. See Rule 7 (e) (2), Contempt Penalty. 
  
(c)  Required Items. Discretionary applications must contain a stamped "filed" copy of the trial court's order or judgment from which the appeal is sought. The stamped "filed" copy of the trial court's order or judgment must contain the signature of the trial court judge. Neither conformed signatures nor stamped signatures are permitted except for those courts in which the official practice is for the judge to electronically sign or stamp his or her signature. The Court will return any application not containing a stamped "filed" copy of the trial court order or judgment on which the application is based. 
  
(d)  Filing Fee. The Clerk shall not receive an application unless filing fees have been paid or an exception set out in Rule 5 has been met. See O.C.G.A. § 5-6-4. The filing fee shall be in the amount set out in Rule 5. The filing date is the date the application is received in conformity with all court rules and all applicable fees are paid. 
  
(e)  Required Attachments. The applicant shall include with the application a copy of any petition or motion that led directly to the order or judgment being appealed and a copy of any responses to the petition or motion. 
  
(f)  Sufficient Material. Applications for discretionary appeal pursuant to O.C.G.A. § 5-6-35 must include sufficient material to apprise the Court of the appellate issues, in context, and to support the arguments advanced. Failure to submit sufficient material to apprise the Court of the issues and support the argument shall result in denial of the application. 
  
(g)  Format.  
  
(1)  Efiled applications. Applicants who are represented by counsel must efile applications pursuant to Court of Appeals Rule 46, Electronic Filing of Documents, and in compliance with this Court's efiling instructions. Pro se parties may either efile or file paper documents. 
  
(i)  Application briefs shall follow the requirements of Rule 24, Preparation of Briefs, including the length limitations for computer-generated documents in Rule 24 (f), and shall also follow the general format of Rule 2 (c), Documents. 
  
(ii)  Only documents directly relevant to the arguments raised should be uploaded as application exhibits. 
  
(iii)  Documents and attachments or exhibits to documents filed below shall be uploaded as separate, independent exhibits without cover pages. 
  
(iv)  Each uploaded exhibit must be titled to inform the Court of the nature of the exhibit and to correspond with the application index and citations in the application brief. 
  
(v)  The application index, which must be uploaded immediately following - and separately from - the application brief, must identify the exhibits in the order they are uploaded. 
  
(vi)  Efiled exhibits may not exceed a total of 100 pages collectively, exclusive of the application brief, application index, trial court order, and motion, with supporting documents leading to the trial court order, and any responses and supporting documents, and any transcripts. If the page limit is exceeded, the attorney submitting the application shall include, as a separate document, a signed certificate of good faith stating: 
  
"I, the undersigned attorney of record in the above-styled case, certify that all of the documents that have been uploaded as exhibits are directly relevant to the arguments raised in the application, are necessary to apprise the Court of the appellate issues, and support the arguments advanced in the application."  
  
If the application materials are nevertheless found to include unnecessary or duplicative exhibits, a sanction of up to $2,500 may be imposed on the attorney filing the application. See Rule 7 (e) (2), Contempt Penalty. 
  
(vii)  Failure to comply with this rule and with the Court's efiling instructions may subject the application to dismissal or return for preparation according to the Court's rules. 
  
(2)  Paper-filed applications.  
  
(i)  Applications and responses to applications are limited to 30 pages in civil cases and 50 pages in criminal cases, exclusive of attached exhibits and parts of the record, and shall follow the general format of Rule 2 (c), Documents, and Rule 24, Preparation of Briefs 
  
(ii)  Paper-filed applications shall include copies of all supporting materials from the record, indexed and tabbed with a blank sheet between each indexed item. 
  
(iii)  Paper-filed applications shall be securely bound at the top with staples or fasteners (round head or ACCO). If not prepared properly, the application is subject to dismissal or return for preparation according to the Court's rules. Tables of content, tables of citations, cover sheets, and certificates of service are not counted toward the page limit. 
  
(h)  Filing Under Seal. No application for discretionary appeal shall be filed under seal unless counsel has moved the Court for permission to file under seal and the Court has granted the motion. 
  
(i)  No Extension of Time. No extensions of time will be granted to file a discretionary application unless a motion for extension is filed on or before the application due date. The motion for an extension of time shall be submitted pursuant to Rule 40 (b), Emergency Motions. The filing fee for the Rule 40 (b) motion is separate from the discretionary application fee. No extension of time will be granted to file a response to a discretionary application. 
  
(j)  Response Time. Responses are due within 10 days of docketing. No response is required, unless ordered by the Court. 
  
(k)  Deadline to File Notice of Appeal. If the discretionary application is granted, the appellant must file a notice of appeal in the trial court within 10 days of the date of the order granting the application. 
  
(l)  Late Filings. No pleadings will be accepted on an application for discretionary appeal which are filed more than 30 days after the date of the order granting, denying, or dismissing the application or denying or dismissing the motion for reconsideration. 
  

  Editor's notes. - This rule was amended effective July 24, 2014, October 21, 2014, January 1, 2017, and February 17, 2021.  

Cross references. - Judgments and rulings directly appealable, § 5-6-34.  
State Board of Education, § 20-2-1 et seq. State Board of Workers' Compensation, § 34-9-40 et seq. Public Service Commission, T. 46, C. 2.  


JUDICIAL DECISIONS

Transcript of termination hearing not required with application. - Although a parent argued that the trial court erred in denying the parent a copy of the termination hearing transcript to submit with the parent's application for discretionary review, there was no requirement under O.C.G.A. § 5-6-35(c) or Ga. Ct. App. R. 31 that the transcript be filed with the application. In re D. R., 298 Ga. App. 774, 681 S.E.2d 218 (2009), overruled on other grounds, In re A.C., 285 Ga. 829, 686 S.E.2d 635 (2009).  

Denial of application for discretionary review. - As a hotel owner's application for discretionary appeal of the trial court's denial of the court's motion to set aside a default judgment and to open the default had been denied, it was estopped from seeking further judicial review of those orders. PHF II Buckhead LLC v. Dinku, 315 Ga. App. 76, 726 S.E.2d 569 (2012), cert. denied, No. S12C1257, 2012 Ga. LEXIS 1041 (Ga. 2012).  

Cited in Jackson v. Dingle, 160 Ga. App. 773, 287 S.E.2d 110 (1982); Carson v. Brown, 348 Ga. App. 689, 824 S.E.2d 605 (2019).  

——————————

XI. TRANSFER OF APPLICATIONS


——————————

Rule 32. Transfer of Applications.

Rules text
Applications to appeal interlocutory or discretionary orders of which the Supreme Court has jurisdiction shall be transferred to that Court. 
  

Cross references. - Further provisions regarding time-of-filing limitations, § 5-6-34.  
Mailing address of the clerk of the Court of Appeals, GACR, Rule 2.  


JUDICIAL DECISIONS

Cited in Collie Concessions, Inc. v. Bruce, 272 Ga. App. 578, 612 S.E.2d 900 (2005).  


RESEARCH REFERENCES

ALR. - Application of "fugitive disentitlement doctrine" to civil matters - State cases, 112 A.L.R.5th 399.  

——————————

XII. OPINIONS AND JUDGMENTS


——————————

Rule 33. Judgment Lines.

Rules text
The judgment line of a decision shall show the vote of each participating judge. If a case is decided by the Court sitting en banc, the judgment line shall also indicate which judges, if any, did not participate. 
  

  Editor's notes. - This rule was amended effective December 4, 2017.  
Law reviews. -  For article, "Researching Georgia Law," see 34 Ga. St. U.L. Rev. 741 (2015).  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Court of Appeals prior to the 1979 and 1995 revisions of the Rules have been included in the annotations for this rule.  

A single judge concurrence is only the expression of that judge's opinion and does not become the law of the case unless the majority of the judges of the division join in the concurring opinion. Brown v. Reeves, 168 Ga. App. 403, 309 S.E.2d 654 (1983).  

Five judges concurring in opinion or in judgment only. - A decision which has no authority as binding precedent because only four judges concurred in the court's opinion, while one concurred in judgment only and three dissented, is not required to be repudiated as "bad law." Colbert v. Piggly Wiggly S., 175 Ga. App. 44, 332 S.E.2d 304 (1985).  

A judgment with a dissent is not a precedent. Canal Ins. Co. v. Baldree, 489 F.2d 1393 (5th Cir. 1974), (decided under Rule 26 of the 1971 Rules).  

Binding precedent requires concurrence by all. - Decision which was not concurred in by all members of the panel on a point was not binding precedent. Wilkes v. State, 293 Ga. App. 724, 667 S.E.2d 705 (2008), overruled on other grounds, Clay v. State, 290 Ga. 822, 725 S.E.2d 260 (2012).  
If one of the three appellate judges concurred only in the judgment in a case, the case is physical precedent only and not binding on another panel of the Court of Appeals pursuant to Ga. Ct. App. R. 33(a). Cent. Ga. Women's Health Ctr., LLC v. Dean, 342 Ga. App. 127, 800 S.E.2d 594 (2017).  

Case decided by two judges was non-precedential. - State Farm Fire & Casualty Co. v. Guest, 203 Ga. App. 711, 417 S.E.2d 419 (1992), holding that O.C.G.A. § 33-7-11(b)(2)'s "actual physical contact" requirement could be met by showing that the insured's vehicle made contact with an integral part of an unknown vehicle was non-precedential under Ga. Ct. App. R. 33(a) because one judge in Guest focused on the sufficiency of corroborating eyewitness testimony and two judges decided the case on the alternative basis of actual physical contact. Am. Alternative Ins. Co. v. Bennett, 334 Ga. App. 713, 780 S.E.2d 686 (2015).  

Appellate court not bound by physical precedent. - Appellate court was not bound by appellate court decision that the trial court relied on in making its erroneous ruling, as the appellate court decision was not binding precedent, but was physical precedent only since the judgment was not fully concurred in by all the judges ruling on that case. Northside Corp. v. City of Atlanta, 275 Ga. App. 30, 619 S.E.2d 691 (2005).  
Holding that a motel owner was liable for a drowning in a motel pool because of the pool's condition, including poor lighting, in Coates v. Mulji Motor Inn, 342 S.E.2d 488 (1986), did not require a judgment in favor of a decedent's surviving spouse in a negligence action against a home owner alleging that the decedent drowned in the owner's pool because it was not adequately lit; Coates was physical precedent only, not binding precedent, under Ga. Ct. App. R. 33(a) because it was decided by a deeply divided court, and moreover, Coates involved an invitee, while the decedent was a social guest and a licensee. Sturdivant v. Moore, 282 Ga. App. 863, 640 S.E.2d 367 (2006).  
Case law which represents physical precedent only is not binding on the Court of Appeals of Georgia. Caremore, Inc./Wooddale Nursing Home v. Hollis, 283 Ga. App. 681, 642 S.E.2d 375 (2007).  
Reliance by an appealing party on a case that was a physical precedent only was error, as it was not a binding precedent pursuant to Ga. Ct. App. R. 33(a). Teachers Ret. Sys. v. Plymel, 296 Ga. App. 839, 676 S.E.2d 234 (2009).  

Reliance on an unreported decision was not grounds for reversal of a trial court's decision. Alexander v. Sportslife, Inc., 232 Ga. App. 538, 502 S.E.2d 280 (1998).  

Suppression of evidence was not required. - Trial court did not err by denying motion to suppress evidence of drug possession with intent to sell obtained during traffic stop; argument that deputies lacked a reasonable articulable suspicion to stop her, and only cited the offense of changing lanes without a signal as a pretext and that the officer improperly expanded the scope of the stop after determining she was not impaired, was without merit; the case relied on by defendant was physical precedent only, consistent with Ga. Ct. App. Rule 33, and did not require suppression of evidence. Wright v. State, 272 Ga. App. 423, 612 S.E.2d 576 (2005).  

Cited in Jarriel v. Preferred Risk Mut. Ins. Co., 155 Ga. App. 136, 270 S.E.2d 238 (1980); Bartley v. Augusta Country Club, Inc., 166 Ga. App. 1, 303 S.E.2d 129 (1983); Snelling v. State, 176 Ga. App. 192, 335 S.E.2d 475 (1985); State v. Carter, 178 Ga. App. 677, 344 S.E.2d 499 (1986); Davis v. Charter By-The-Sea, Inc., 183 Ga. App. 213, 358 S.E.2d 865 (1987); Verscharen v. State, 188 Ga. App. 746, 374 S.E.2d 349 (1988); Driscoll v. Walters, 267 Ga. App. 688, 600 S.E.2d 744 (2004); Collie Concessions, Inc. v. Bruce, 272 Ga. App. 578, 612 S.E.2d 900 (2005); Brookview Holdings, LLC v. Suarez, 285 Ga. App. 90, 645 S.E.2d 559 (2007); Ashburn Health Care Ctr., Inc. v. Poole, 286 Ga. App. 24, 648 S.E.2d 430 (2007); Haughton v. Canning, 287 Ga. App. 28, 650 S.E.2d 718 (2007), cert. denied, No. S07C1869, 2008 Ga. LEXIS 157 (Ga. 2008); Morton v. Wellstar Health Sys., 288 Ga. App. 301, 653 S.E.2d 756 (2007), cert. denied, 2008 Ga. LEXIS 292 (Ga. 2008); CDP Event Servs. v. Atcheson, 289 Ga. App. 183, 656 S.E.2d 537 (2008); Barnette v. Coastal Hematology & Oncology, P. C., 294 Ga. App. 733, 670 S.E.2d 217 (2008); Bell v. State, 295 Ga. App. 607, 672 S.E.2d 675 (2009); Fulton County Bd. of Tax Assessors v. NABISCO, 296 Ga. App. 884, 676 S.E.2d 41 (2009); Collins v. State, 297 Ga. App. 364, 677 S.E.2d 407 (2009); Jacobs v. State, 299 Ga. App. 368, 683 S.E.2d 64 (2009); Griggs v. State, 303 Ga. App. 442, 693 S.E.2d 615 (2010); In the Interest of V.B.L., 306 Ga. App. 709, 703 S.E.2d 127 (2010); Haynes v. State, 317 Ga. App. 400, 731 S.E.2d 83 (2012); Evergreen Packaging, Inc. v. Prather, 318 Ga. App. 440, 734 S.E.2d 209 (2012); Johnson v. Butler, 323 Ga. App. 743, 748 S.E.2d 111 (2013); Whitfield v. Tequila Mexican Rest. No. 1, Inc., 323 Ga. App. 801, 748 S.E.2d 281 (2013); Waye v. State, 326 Ga. App. 202, 756 S.E.2d 287 (2014); Best Buy Co., Inc. v. McKinney, 334 Ga. App. 42, 778 S.E.2d 51 (2015); Endsley v. Geotechnical & Envtl. Consultants Inc., 339 Ga. App. 663, 794 S.E.2d 174 (2016); State v. Davis, 339 Ga. App. 214, 793 S.E.2d 507 (2016);.  


RESEARCH REFERENCES

C.J.S. - 5B C.J.S., Appeal and Error, § 1956.  


Rule 33.1. Number of Judges.

A case will be heard and determined by a single division of the Court, except when the case is approved to receive en banc consideration by all nondisqualified judges of the Court. See OCGA § 15-3-1(c)(2) (authorizing the Court of Appeals to provide by rule for certain cases to be heard and determined by more than a single division). 
  

  Editor's notes. - This rule was added effective December 4, 2017.  


Rule 33.2. Judgment as Precedent.

(a)  Effective Dates.  
  
(a) (1)  Effective August 1, 2020: If an appeal is decided by a division of this Court or by the Court sitting en banc, a published opinion in which a majority of the judges fully concur in the rationale and judgment of the decision is binding precedent. 
  
(2)  Prior to August 1, 2020: If an appeal was decided by a division of this Court, a published opinion in which all three panel judges fully concur is binding precedent. An opinion is physical precedent only (citable as persuasive, but not binding, authority), however, with respect to any portion of the published opinion in which any of the panel judges concur in the judgment only, concur specially without a statement of agreement with all that is said in the majority opinion, or dissent. 
  
(3)  Prior to August 1, 2020: If an appeal was decided by this Court sitting en banc, an opinion, or portion of an opinion, in which a majority of participating judges fully concur is binding precedent. An opinion is physical precedent only (citable as persuasive, but not binding, authority), however, with respect to any portion of the published opinion in which concurrences in the judgment only, special concurrences without a statement of agreement with all that is said, or dissents result in a full concurrence by fewer than a majority of the participating judges in that portion of the opinion. 
  
The opinion of a case that is physical precedent shall be marked as such when it is cited. 
  
(b)  Unreported Decision. A decision that is not officially reported is neither physical nor binding precedent, but shall be binding in all subsequent proceedings in that case as provided by OCGA § 9-11-60(h). 
  
(c)  Per Curiam Decision. [Deleted May 16, 2018]. 
  

  Editor's notes. - This rule was added effective December 4, 2017, and was amended effective May 16, 2018, and effective March 30, 2020.  


JUDICIAL DECISIONS

Cited in Clouthier v. Medical Center of Central Georgia, Inc., 351 Ga. App. 883, 833 S.E.2d 584 (2019).  


Rule 33.3. Cases Overruling Precedent.

Prior decisions of the Court may be overruled by a single division of the Court after consultation with the other nondisqualified judges on the Court, provided the decision of the division is unanimous. Otherwise, prior decisions of the Court may be overruled after en banc consideration of all nondisqualified judges of the Court by a majority of the participating judges. See OCGA § 15-3-1(d) (authorizing the Court of Appeals to provide by rule the manner in which prior decisions of the Court may be overruled).  
  

  Editor's notes. - This rule was added effective December 4, 2017.  


JUDICIAL DECISIONS

Court must adhere to older line of precedent. - When the Court of Appeals had created two competing lines of cases that stood for opposing propositions with respect to the application of Georgia's Rape Shield Statute to evidence introduced by the state, the Court of Appeals was obligated to continue to rely on the older precedent from that court until such time as the older law was properly overruled by that court or reversed or overruled by the Supreme Court of Georgia. White v. State, 305 Ga. 111, 823 S.E.2d 794 (2019).  

Overruling by a single division of court. - Prior decision of the Court of Appeals was overruled in part by a single division of the Court after consultation with the other nondisqualified judges. Temple v. Hillegass, 344 Ga. App. 454, 810 S.E.2d 625 (2018).  

——————————

Rule 34. Reporting of Opinions.

Rules text
Opinions are reported except as otherwise designated by the Court. The Official Reports shall list the cases in which opinions were written but not officially reported and shall indicate the authors of and participants in the opinions. 
  
Law reviews. -  For article, "Researching Georgia Law," see 3 Ga. St. U.L. Rev 585 (1993). For article, "Researching Georgia Law," see 34 Ga. St. U.L. Rev. 741 (2015).  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or the issues arising thereunder, decisions prior to the 1995 revision of the rules have been included in the annotations for this rule.  

Tennessee "slip opinions" were not "published by authority" and were, therefore, not binding on the trial court, with or without introduction of proof. Swafford v. Globe Am. Cas. Co., 187 Ga. App. 730, 371 S.E.2d 180, cert. denied, 187 Ga. App. 909, 371 S.E.2d 893 (1988).  

——————————

Rule 35. Copies of Opinions.

Rules text
As soon as practicable after judgment, the Clerk shall furnish, without charge, a copy of the opinion to counsel for each party and to the trial judge. Additional copies cost $1.50 per page. 
  


JUDICIAL DECISIONS

Cited in Western Elec. Co. v. Capes, 164 Ga. App. 353, 296 S.E.2d 381 (1982).  

——————————

Rule 36. Affirmance without Opinion, When Rendered.

Rules text
Cases may be affirmed without opinion if:  
  
(1)  The evidence supports the judgment; 
  
(2)  No reversible error of law appears and an opinion would have no precedential value; 
  
(3)  The judgment of the court below adequately explains the decision; or 
  
(4)  The issues are controlled adversely to the appellant for the reasons and authority given in the appellee's brief.  
  
Rule 36 cases have no precedential value. 
  
Law reviews. -  For article, "Annual Survey of Georgia Law:  June 1, 2015 - May 31, 2016:  Special Contribution: Open Chambers Revisited: Demystifying the Inner Workings and Culture of the Georgia Court of Appeals," see 68 Mercer L. Rev. 1 (2016).  


JUDICIAL DECISIONS

Appellate record may be used to prove collateral estoppel. - The appellate record in a Rule 36 case, including the enumerations of error, may be used to prove collateral estoppel since unreported nonprecedential decisions are still binding on the parties, for they establish the law of the case. Smith v. Nasserazad, 247 Ga. App. 457, 544 S.E.2d 186 (2001).  

Cited in Crow v. Northside Bldg. Supply Co., 201 Ga. App. 441, 411 S.E.2d 914 (1991); Ga. Cash Am. v. Greene, 318 Ga. App. 355, 734 S.E.2d 67 (2012); Radio Perry, Inc. v. Cox Communs., Inc., 323 Ga. App. 604, 746 S.E.2d 670 (2013); Razavi v. Merchant, 330 Ga. App. 407, 765 S.E.2d 479 (2014); Padilla v. Medrano, 332 Ga. App. 393, 772 S.E.2d 836 (2015); Harris v. Deutsche Bank Nat'l Trust Co., 338 Ga. App. 838, 792 S.E.2d 111 (2016).  

——————————

XIII. RECONSIDERATION


——————————

Rule 37. Motions for Reconsideration.

Rules text
(a)  Physical Preparation. Motions for reconsideration shall be prepared in accordance with Rule 24, Preparation of Briefs. Motions for reconsideration and responses to motions for reconsiderations shall be limited to 4,200 words. Each submission must contain the following certification just above the signature block of the submitting attorney. "This submission does not exceed the word count limit imposed by Rule 24." The person signing the certificate may rely on the word count of the word-processing system used to prepare the brief. 
  
(b)  Time of Filing. Subject to Rule 3, Due Date, and Rule 4 (d), Electronic Filing/Motions for Reconsideration, or as otherwise ordered by the Court, motions for reconsideration must be filed within 10 days from the rendition of the judgment or dismissal. To be timely, motions for reconsideration must be received via efiling or by paper copy by 4:30 p.m. Motions for reconsideration received via efiling or by paper copy after close of business (4:30 p.m.) will be deemed received on the next business day. No extension of time shall be granted except for providential cause on written motion made before the expiration of 10 days. No response to a motion for reconsideration is required, but any party wishing to respond must do so expeditiously.  
  
(c)  Time May be Limited. The Court may by special order in any case direct that the remittitur be transmitted to the clerk of the trial court immediately after the decision and judgment are rendered, or at any other time, without awaiting the expiration of 10 days, and may by special order limit the time within which a motion for reconsideration may be filed to any period less than 10 days. 
  
(d)  Second Motion. No party shall file a second motion for reconsideration unless permitted by order of the Court. If not permitted by the Court, the Clerk will return the filing. The filing of a motion for permission to file a second motion for reconsideration does not toll the 10 days for filing a notice of intent to apply for certiorari with the Supreme Court of Georgia. 
  
(e)  Basis for Granting. A reconsideration shall be granted on motion only when it appears that the Court overlooked a material fact in the record, a statute, or a decision which is controlling as authority and which would require a different judgment from that rendered, or has erroneously construed or misapplied a provision of law or a controlling authority. 
  
(f)  Opinion May be Revised without Grant of Motion. Upon the consideration of a motion for reconsideration, the Court may determine that its judgment is correct but that revision is appropriate, and may therefore revise the opinion without granting the motion for reconsideration. 
  
(g)  Voting on Motions, Effect. A motion for reconsideration shall be voted on only by the judges who voted on the original decision, except where the Court deems a case appropriate for en banc consideration during the reconsideration period or in other circumstances as deemed appropriate by the Court. 
  
(h)  No Oral Argument. Oral argument is not permitted on a motion for reconsideration. 
  

  Editor's notes. - This Rule was amended effective October 21, 2014, January 1, 2017, January 1, 2018, and February 17, 2021.  

Cross references. - Publication of judgments and opinions, § 5-6-7.  
Definition of "entry of judgment," § 5-6-31.  
Mailing address of the clerk of the Court of Appeals, GACR, Rule 2.  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Court of Appeals prior to the 1979 revision of the Rules have been included in the annotations for this rule.  

Time of filing. - Where the tenth day following rendition of a judgment of the Court of Appeals falls on a Saturday, a Sunday, or a legal holiday, the period for filing a rehearing motion is extended until the end of the next day which is not a Saturday, a Sunday, or a legal holiday. Hightower v. Berlin, 129 Ga. App. 246, 199 S.E.2d 335 (1973), (decided under Rule 33 of the 1971 Rules).  

Defendant entitled to notice of right to file motion pro se. - Even if appointed counsel is not required to file a petition for rehearing under this rule, a defendant is denied due process if the Georgia Court of Appeals fails to notify him adequately of his right to file the petition pro se. Moye v. Highsmith, 460 F.2d 1388 (5th Cir. 1972), (decided under Rule 35 of the 1965 Rules).  

Certificate of counsel may be prepared pro se. - Certificate of counsel required to be attached to motion for rehearing may be prepared and signed entirely by a defendant pro se. Moye v. Georgia, 330 F. Supp. 290 (N.D. Ga. 1971), (decided under Rule 35 of the 1965 Rules).  

Motion for reconsideration denied. - As it was the plaintiff's obligation to include a deposition transcript in the appellate record, and the plaintiff's argument that the deposition supported claims for malpractice and fraud were made for the first time on motion for reconsideration, the plaintiff's motions to reconsider and to supplement the record were denied. Roberts v. Nessim, 297 Ga. App. 278, 676 S.E.2d 734 (2009).  

Cited in Jackson v. State, 286 Ga. 407, 688 S.E.2d 351 (2010); Holman v. State, 329 Ga. App. 393, 765 S.E.2d 614 (2014); N. Druid Dev., LLC v. Post, Buckley, Schuh & Jernigan, Inc., 330 Ga. App. 432, 767 S.E.2d 29 (2014); SunTrust Bank v. Bickerstaff, 349 Ga. App. 794, 824 S.E.2d 717 (2019), cert. denied, No. S19C1080, 2019 Ga. LEXIS 862 (Ga. 2019).  


RESEARCH REFERENCES

ALR. - Effect of equal division of appellate court upon rehearing after reversal, 131 A.L.R. 1011.  

——————————

XIV. CERTIORARI


——————————

Rule 38. Petition for Writ of Certiorari.

Rules text
(a)  Supreme Court of Georgia.  
  
(1)  Notice of the intention to petition for a writ of certiorari must be filed with the Clerk of this Court within 10 days after the judgment or, if a motion for reconsideration is filed, within 10 days after the order ruling on that motion. See Rule 39 (a), Remittitur. Filing a motion for reconsideration is not a prerequisite for petitioning for a writ of certiorari. 
  
(2)  A petition for writ of certiorari to the Supreme Court of Georgia is governed by the rules of that Court. Notice of filing a petition for writ of certiorari shall be filed in this Court on the same day the petition is filed in the Supreme Court. 
  
(b)  Supreme Court of the United States.  
  
(1)  Notice of the intention to petition for writ of certiorari to the Supreme Court of the United States shall be filed with the Clerk of this Court within 20 days after the Supreme Court of Georgia denies a petition for a writ of certiorari to that court. 
  
(2)  A petition for writ of certiorari to the Supreme Court of the United States is governed by the rules of that Court. Notice of filing a petition for a writ of certiorari shall be filed in this Court on the same day as the petition is filed in the Supreme Court of the United States. 
  

  Editor's notes. - This Rule was amended effective January 1, 2017.  

Cross references. - Rules for application to Supreme Court for writ of certiorari, Georgia Rules of the Supreme Court, Rules 28-36.  


JUDICIAL DECISIONS

When conviction final for purpose of habeas corpus. - Habeas petitioner's convictions became final when the petitioner's time for seeking a petition for certiorari in the Supreme Court of Georgia expired without the petitioner's filing one, not when the petitioner failed to file a notice of intent to apply for certiorari; however, the petitioner's petition was still untimely under O.C.G.A. § 9-14-42(c)(1). There was no remedy for the trial court's failure to comply with the notice required by § 9-14-42(d), and the court declined to adopt the doctrine of equitable tolling. Stubbs v. Hall, 308 Ga. 354, 840 S.E.2d 407 (2020).  

Cited in Holman v. State, 329 Ga. App. 393, 765 S.E.2d 614 (2014).  

——————————

XV. REMITTITUR


——————————

Rule 39. Transmittal.

Rules text
(a)  Remittiturs will be transmitted to the clerk of the trial court as soon as practicable after the expiration of 10 days from the date of the judgment, unless otherwise ordered or unless a motion for reconsideration or notice of intention to apply to the Supreme Court of Georgia for writ of certiorari has been filed.  
  
(b)  Notice of the intention to apply to the Supreme Court of the United States for writ of certiorari generally will not stay the remittitur. 
  

Cross references. - Manner of service of motions and notices, § 5-6-32.  
Mailing address of the clerk of the Court of Appeals, GACR, Rule 2.  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Court of Appeals prior to the 1979 and 1995 revisions of the Rules have been included in the annotations for this rule.  

Absent notice of intention to file application to Supreme Court for certiorari and absent the filing of a motion for rehearing, the clerk of the court must transmit the remittitur from the Court of Appeals to the trial court after the expiration of ten days from the date of judgment, unless the court orders otherwise. Moye v. Georgia, 330 F. Supp. 290 (N.D. Ga. 1971), (decided under Rule 34 of the 1971 Rules).  

——————————

XVI. SUPERSEDEAS AND EMERGENCY MOTIONS


——————————

Rule 40. Supersedeas and Emergency Motions.

Rules text
(a)  Supersedeas in Civil Cases. The notice of appeal filed as provided in O.C.G.A. §§ 5-6-34 (a), 5-6-37, and 5-6-38 shall serve as supersedeas upon payment of all costs in the trial court by the appellant. See O.C.G.A. § 5-6-46. Upon motion by the appellee, made in the trial court before or after the appeal is docketed in the appellate court, the trial court may require a supersedeas bond to be given with such surety and in such amount as the trial court may require. The filing of an application for discretionary appeal shall act as a supersedeas to the same extent as a notice of appeal. See O.C.G.A. § 5-6-35 (h). 
  
(b)  Emergency Motions. In the exercise of its inherent power, this Court may issue such orders or give such direction to the trial court as may be necessary to preserve jurisdiction of an appeal or to prevent the contested issue from becoming moot. This power shall be exercised sparingly. Generally, no order shall be made or direction given in an appeal until it has been docketed in this Court. 
  
A Rule 40 (b) motion shall: 
  
(1)  Contain an explanation why an order of this Court is necessary and why the action requested is time-sensitive;  
  
(2)  Contain a stamped "filed" copy of the order being appealed; 
  
(3)  Contain a stamped "filed" copy of the notice of appeal, if one has been filed in the trial court; 
  
(4)  Show that service was perfected upon the opposing party before filing the motion with the Court; and  
  
(5)  Be accompanied by the filing fee or evidence that one or more of the fee waiver provisions of Rule 5 apply, unless the motion is filed in a pending case already docketed with the Court. The filing fee shall be in the amount set out in Rule 5, Filing Fees. 
  

  Editor's notes. - This rule was amended effective July 24, 2014.  

Cross references. - Cessation of supersedeas upon affirmance of the judgment below, § 5-6-12.  
Supersedeas in cases involving contempt, § 5-6-13.  
Notice of appeal operating as supersedeas, § 5-6-45 et seq.  
Extraordinary writs generally, T. 9, C. 6.  


JUDICIAL DECISIONS

Denial of emergency relief does not bar consideration on appeal. - Denial of a motion under Ga. Ct. App. R. 40(b) for emergency relief from the trial court's denial of defendant's request for supersedeas bond did not preclude the appellate court from addressing a claim of error in the denial of the bond request on direct appeal. Carter v. State, 267 Ga. App. 520, 600 S.E.2d 637 (2004).  

Construction with notice of appeal and affidavit of poverty. - Claim that a tenant's notice of appeal and affidavit of poverty did not act as a supersedeas of an order issuing a landlord a writ of possession was rejected as it was not a matter reflected in the appellate record and was something that should be handled by an emergency motion for supersedeas; further, the tenant did not file an enumeration of errors and brief and no extension had been requested or granted. Hughley v. Habra, 277 Ga. App. 138, 625 S.E.2d 531 (2006).  

Cited in Carter v. Data Gen. Corp., 162 Ga. App. 379, 291 S.E.2d 99 (1982); Sauls v. State, 220 Ga. App. 115, 468 S.E.2d 771 (1996); Ford Motor Co. v. Lawrence, 279 Ga. 284, 612 S.E.2d 301 (2005); Wilshin v. State, 289 Ga. App. 683, 658 S.E.2d 224 (2008).  


RESEARCH REFERENCES

Am. Jur. 2d. - 4 Am. Jur. 2d, Appeal and Error, § 366.  

——————————

XVII. MOTIONS AND RESPONSES


——————————

Rule 41. Preparation and Filing.

Rules text
(a)  Filing. Paper-filed motions and responses to motions shall be filed as set out in Rule 6, Copies and Certificate of Service. Efiled motions and responses shall be filed in accordance with Rule 46, Electronic Filing of Documents. Motions, not letters, shall be filed whenever counsel wish the Court to take any action. 
  
(b)  Form and Physical Preparation. All motions and responses to motions shall be filed as separate documents, and not as joint, compound, or alternative motions. No motions or responses to motions shall be filed in the body of briefs, applications, or responses to applications. Motions and responses shall be prepared in accordance with Rule 24, Preparation of Briefs, and if efiled, limited to 4,200 words as certified by the filer. Paper filers are limited to 15 pages. Parties may cite to the record, but shall not attach any document to the motion or response. This prohibition does not apply to Rule 40(b) motions that may contain attachments or motions to file supplemental briefs under Rule 27 (a), which may include as an exhibit a copy of the proposed supplemental brief. Failure to comply with this rule may result in nonconsideration of the motion or response. 
  
(c)  Motion to Supplement the Record. In a motion to supplement the record, counsel shall specifically describe the material to be supplemented and include the date the material was filed in the trial court, but shall not attach the supplemental materials to the motion unless directed to do so by the Court. The movant must assist the trial court clerk in locating the material when necessary. If the motion is granted, the Clerk of this Court will obtain the supplemental record from the trial court clerk. 
  
(d)  Motion to Dismiss. Notice of a motion to dismiss and the grounds thereof shall be given in writing to counsel for the appellant by service made and shown as required in Rule 6, Copies and Certificate of Service. If notice cannot be given, the motion shall be entertained and the Court in its discretion shall give direction as it deems proper. If the Court determines that it has no jurisdiction over a pending appeal, the appeal shall be dismissed or transferred to the Supreme Court. 
  
(e)  Response Time to Motions. Responses to motions should be made as soon as possible. There is no 10-day rule for time to respond to motions. 
  
(f)  Motion to Reconsider. See Rule 37, Motions for Reconsideration. 
  
(g)  Motion to Withdraw Appeal.  
  
(1)  An appellant who decides not to pursue an appeal shall promptly file a motion for permission to withdraw it.  
  
(2)  In a criminal case, unless the State is the appellant, the motion shall include an affidavit from the defendant agreeing to the withdrawal of the appeal. Should the defendant refuse to provide an affidavit, counsel shall advise the Court of that fact and state in the motion the grounds for withdrawing the appeal. 
  

  Editor's notes. - The rule was amended effective October 21, 2014, February 23, 2017, and October 29, 2019.  

Cross references. - Manner of service of notices and motions, § 5-6-32.  
Service of briefs, GACR, Rule 14.  


JUDICIAL DECISIONS
 
		ANALYSIS
   	General Consideration
   	Decisions Under Prior Rules
 


 General Consideration


Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Court of Appeals prior to the 1979 and 1995 revisions of the Rules have been included in the annotations for this rule.  

Record must be examined to determine jurisdiction. - In every matter coming to the court, it is required to examine the record to make certain it possesses jurisdiction. Flowers v. State, 155 Ga. App. 256, 270 S.E.2d 695 (1980).  

Dismissal where court lacks jurisdiction. - Subdivision (d) (now (c)) of this rule requires that whenever it appears to the court that it has no jurisdiction of a pending appeal, it will be dismissed whenever and however its lack of jurisdiction may appear. Flowers v. State, 155 Ga. App. 256, 270 S.E.2d 695 (1980); Riverdale Pools & Constr., Inc. v. Evans, 210 Ga. App. 127, 435 S.E.2d 501 (1993).  

Appeals from denial of a motion to set aside judgment under O.C.G.A. § 9-11-60(d) are subject to the discretionary appeals procedure (O.C.G.A. § 5-6-35(a)(8)) even when coupled with motions for a new trial or judgment n.o.v. (O.C.G.A. § 5-6-35(d)). Fabe v. Floyd, 199 Ga. App. 322, 405 S.E.2d 265 (1991), cert. denied, 199 Ga. App. 906, 405 S.E.2d 265 (1991).  

Motion not considered. - Appellate court did not consider motion for frivolous-appeal sanctions as it was improperly filed. Harden v. Young, 268 Ga. App. 619, 606 S.E.2d 6 (2004).  

Penalty for frivolous appeal. - Despite the fact that an insurer's motion for sanctions was included as part of its appellate brief, contrary to Ga. Ct. App. R. 41(b), and therefore was improperly filed, because a driver's had previously filed unsuccessful appeals on the very same issues raised in the present appeal, the driver had no reasonable basis for believing said appeal would result in a reversal of the trial court's judgment; thus, a frivolous appeal penalty of $ 1,000 was assessed against the driver. Crane v. Lazaro, 281 Ga. App. 127, 635 S.E.2d 319 (2006), cert. denied, 2006 Ga. LEXIS 907 (Ga. 2006), cert. dismissed, mot. denied, 549 U.S. 1200, 127 S. Ct. 1278, 167 L. Ed. 2d 69 (2007).  

Cited in Graves v. American Alloy Steel, Inc., 160 Ga. App. 378, 287 S.E.2d 94 (1981); Rice v. Lost Mt. Homeowners Ass'n, 288 Ga. App. 714, 655 S.E.2d 214 (2007), cert. denied, 2008 Ga. LEXIS 376 (Ga. 2008); Horton v. Hendrix, 291 Ga. App. 416, 662 S.E.2d 227 (2008), cert. denied, No. S08C1574, 2008 Ga. LEXIS 780 (Ga. 2008); Johnson v. Johnson, 349 Ga. App. 99, 825 S.E.2d 487 (2019); Shelton v. State, 350 Ga. App. 774, 830 S.E.2d 335 (2019).  


 Decisions Under Prior Rules


Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Court of Appeals prior to the 1979 and 1995 revisions of the Rules have been included in the annotations for this rule.  

It is the duty of the Court of Appeals to entertain the question of its jurisdiction whenever and however raised. Cardell v. Bank of Ga., 78 Ga. App. 134, 50 S.E.2d 876 (1948), (decided under Rule 35 of the 1934 Rules).  

The court will take notice of its own lack of jurisdiction. Stepp v. North Ga. Feed & Fertilizer Co., 78 Ga. App. 240, 50 S.E.2d 377 (1948), (decided under Rule 35 of the 1934 Rules).  

——————————

XVIII. DOCUMENT RETENTION


——————————

Rule 42. Access to and Retention of Office Papers.

Rules text
(a)  One Year Retention Unless Party Requests Longer Period. The Court will maintain the record of an appeal for one year after the remittitur date unless a party asks the Court in writing to maintain the record for an additional six months, and explain why. The requesting party must send an additional request fourteen days before the expiration of each six-month period to avoid the record being destroyed. The Court will not provide any notice that the record is being destroyed other than that contained in the notice of remittitur. Pursuant to Rule 46 (a), counsel are required to file these requests via the Court's eFast System. Pro se parties must submit their requests in writing. 
  
(b)  Anticipated Appeal or Return to Court of Appeals. If the parties anticipate that the case will return to the Court or be appealed to the Supreme Court of the United States, the parties must notify the Clerk, in writing, to hold the record in accordance with the requirements in Rule 42 (a). 
  
(c)  Notification of Prior Record. An appellant who intends to rely on the record in a prior appeal of the same case, and who has previously notified the Clerk to hold the record in accordance with Rules 42 (a) and (b), shall promptly notify the Court of that intention. This notice should be filed as "Information" on the Court docket and should be served on opposing counsel or parties. 
  

  Editor's notes. - This rule was amended effective April 20, 2011, January 1, 2017, and October 29, 2019.  


JUDICIAL DECISIONS

Cited in Beringer v. Emory, 326 Ga. App. 260, 756 S.E.2d 329 (2014); Holman v. State, 329 Ga. App. 393, 765 S.E.2d 614 (2014).  

——————————

XIX. PARTIES


——————————

Rule 43. Changing, Substituting Parties.

Rules text
(a)  Notice of Death of Party. Either party in a pending appeal may provide notice to the Court of the death of a party to the appeal. This notice should be filed as "Information" on the Court docket and should be served on opposing counsel or parties. 
  
(b)  Legal Representative May Volunteer. The legal representative of a deceased party may voluntarily become a party to the appeal at any time. 
  
(c)  Temporary Administrator. A temporary administrator is regarded as a competent party to substitute for the deceased. 
  
(d)  Substituted Party. When a party substitution is sought in a case, the party shall file a motion in this Court and serve opposing counsel. 
  

Cross references. - Appeal by a representative where a party dies after trial but before entering an appeal, § 5-6-16.  

  Editor's notes. - This rule was amended effective October 29, 2019.  


JUDICIAL DECISIONS

Cited in Wigley v. Hambrick, 193 Ga. App. 903, 389 S.E.2d 763 (1989);.  

——————————

XX. DISQUALIFICATIONS AND RECUSALS


——————————

Rule 44. Disqualifications and Recusals.

Rules text
(a)  Motion Content. Any motion to recuse or disqualify a judge in a particular case shall be filed in writing, and shall contain evidence and affidavits that fully assert the facts upon which the motion is founded. The motion must be filed within 20 days of docketing unless good cause is shown for failure to meet the time requirement. 
  
(b)  Affidavit Requirement. The supporting affidavit shall clearly state the facts and reasons for the belief that bias or prejudice exists, being definite and specific as to time, place, persons, and circumstances that demonstrate either bias or prejudice in favor of or against either party, or demonstrate a systematic pattern of prejudicial conduct. Affidavits containing conclusions and opinions are not legally sufficient to support the motion or to warrant further proceedings. 
  
(c)  Base for Determination. The determination of the recusal motion shall be made upon the written record, and no hearing or oral argument will be permitted.  
  
(d)  Decision by Three Judges; Criteria. A motion to disqualify or recuse a judge shall be decided by the remaining two judges on the Division and the presiding judge of the next Division. A judge may, however, voluntarily disqualify himself or herself before the matter is decided by the other judges. The criteria for disqualification are set forth in statutory law, case law, and the Code of Judicial Conduct. 
  
(e)  Process for Disagreement. If the three judges designated to determine a motion to disqualify or recuse a judge do not agree on the decision, the matter shall be decided by a majority of the other judges on the Court not named in the motion to disqualify or recuse. 
  
(f)  Other. Any motion for disqualification or recusal of multiple judges in which the above process will be unsuitable will be dealt with by the Court on a case-by-case basis. 
  

  Editor's notes. - This rule was amended effective June 15, 2011.  

——————————

XXI. EXPEDITED APPEALS UNDER THE PARENTAL 
NOTIFICATION ACT


——————————

Rule 45. Parental Notification Act.

Rules text
(a)  Authority. This rule is adopted under the authority of the Georgia Constitution, Article VI, § I, Para. IV (1983) and O.C.G.A. §§ 15-1-5 and 15-11-684 (e) to provide for the expedited consideration of appeals under the "Parental Notification Act." (O.C.G.A. § 15-11-680 et seq.) 
  
(b)  Eligibility to File and Computing Time. Any minor to whom a juvenile court has denied a waiver of notice under O.C.G.A. § 15-11-684 (c) may obtain an expedited appeal to this Court. For the purpose of this rule, in computing time, Saturdays, Sundays and holidays shall be included. Rule 3, Due Date, shall govern in the event a final due date falls on one of those days.  
  
(c)  Process. A minor seeking an expedited appeal shall file a notice of appeal and a certified copy of the order denying waiver of notice with the Clerk of this Court. A copy of the notice of appeal shall also be filed with the juvenile court. The name, address and telephone number of the Guardian Ad Litem and any counsel of record shall be included with the notice of appeal. Upon receipt of the notice of appeal, this Court shall issue an order to the juvenile court directing that the record and transcript of the hearing be transmitted to and received by this Court within 5 days from the date of filing the notice of appeal with this Court. An enumeration of errors shall be filed within the time period for the filing of the record. If a brief is desired, it shall also be filed within the time period for the filing of the record. No filing fee is required. 
  
(d)  Trial Court Record. The record of the juvenile court shall be certified by the clerk of the juvenile court and transmitted to this Court under seal.  
  
(e)  Case Assignment. The Clerk shall assign the appeal to a Division of this Court, which shall take the matter under consideration and shall issue its decision within 5 days of receipt of the record. 
  
(f)  Motion for Reconsideration. In order to expedite further appellate review, a motion for reconsideration shall not be required. However, if the decision of this Court affirms the judgment of the juvenile court, the minor may file a motion for reconsideration and the same shall be governed by Rule 37, except that such a motion shall be filed within 5 days from the date of the decision of this Court and may be filed out of term. Any motion for reconsideration shall be decided by the Court within 5 days of filing thereof. 
  
(g)  Remittitur. If the decision of this Court reverses the judgment of the juvenile court, the remittitur shall be forwarded to the clerk of the juvenile court immediately after the rendition of the decision. If the decision of this Court affirms the judgment of the juvenile court, the remittitur shall be transmitted to the clerk of the juvenile court as soon as practicable after the expiration of 5 days from the date of the judgment unless otherwise ordered or unless a motion for reconsideration or notice of intention to apply to the Supreme Court of Georgia for writ of certiorari has been filed.  
  
(h)  Expediting Case. Upon good cause shown, the Court shall enter such orders as shall further expedite the processing of these cases.  
  
(i)  Filing Notice of Appeal. In order to invoke the foregoing special procedures, the notice of appeal must be filed within 5 days of receipt by the minor of the juvenile court's order. 
  
(j)  Sealing Record. All pleadings, briefs, orders, transcripts, exhibits and any other written or recorded material that are part of the record shall be considered and treated by the Court as confidential. Upon conclusion of the appellate proceedings, the record shall be sealed, and the contents of the record shall not be disclosed, except upon order of this Court or the Supreme Court of Georgia. 
  

  Editor's notes. - This rule was amended effective January 1, 2017.  

——————————

XXII. ELECTRONIC FILING OF DOCUMENTS


——————————

Rule 46. Electronic Filing of Documents.

Rules text
(a)  Counsel Required to File Via the Court's eFast System. Counsel are required to use the Court's electronic filing system, eFast, and to follow the policies and procedures governing electronic filing as set forth in the Court's instructions at http://www.gaappeals.us/eFile2/instructions.pdf. 
  
For example, the following must be filed electronically: all briefs, motions (including motions for reconsideration and emergency motions), applications for interlocutory and discretionary appeals, notices of intent to petition for certiorari, and notices of filing a petition for writ of certiorari. The filing date and time of documents filed electronically is determined in accordance with the efiling instructions. Note that filings that fail to comply with Court rules will be rejected and the filing date will be the date the item is submitted in compliance with Court rules. Motions for reconsideration that are received after 4:30 p.m. are considered to be filed the next business day. The Clerk of Court may grant a request for exemption from mandatory electronic filing for good cause shown. An adverse decision by the Clerk of Court may be appealed by motion via a paper filing. 
  
(b)  Consequence of Failure to Register With Court's eFast System. Attorneys who fail to register with the Court's eFast system will receive no further communication from the Court (i.e., court orders, opinions, etc.) through the United States Postal Service other than the original docketing notice.  
  
(c)  Counsel's Personal Responsibility to Update eFast System. Any change of physical address, telephone number, or email address must be made by the attorney in the Court's eFast system. Attorneys are personally responsible for ensuring that their eFast profile information is up to date. The Court will not make these changes. Attorneys are encouraged to register an additional "CC" email address for their administrative assistant or another point of contact. 
  

  Editor's notes. - This rule was approved October 21, 2014, amended effective January 1, 2015, and amended effective January 1, 2017.  
The Court's electronic filing instructions are available at http://www.gaappeals.us/eFile2/application.pdf.  

——————————
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Rules of the Superior Courts Sentence Review Panel of Georgia
Effective Date.

  
  

 February 19, 1985 

  
   
 
In accordance with the directive of Article VI, Section IX, Paragraph I, of the Constitution of the State of Georgia of 1983, the Uniform Rules for Superior Courts and the Uniform Rules for State Courts are hereby adopted by order of the Supreme Court of Georgia. 
  
These rules shall be effective July 1, 1985, and shall apply to all pending cases, except that Rule 5 shall not be applied in any case prior to January 1, 1986. 
  

  Editor's notes. - These rules were revised in their entirety, effective July 1, 1985. This volume includes subsequent updates through those contained in the court's order effective July 2, 2020.  

——————————

Rule 1. Preamble.

Rules text
Pursuant to the inherent powers of the Court and Article VI, Section IX, Paragraph I of the Georgia Constitution of 1983, and in order to provide for the speedy, efficient and inexpensive resolution of disputes and prosecutions, these rules are promulgated. It is not the intention, nor shall it be the effect, of these rules to conflict with the Constitution or substantive law, either per se or in individual actions and these rules shall be so construed and in case of conflict shall yield to substantive law. It is the intention of these rules and the policy of this State that these rules prevail over local practices and procedures and shall be in force uniformly throughout the State. 
  

  Editor's notes. - This rule was amended effective October 7, 2010.  
On July 31, 2020, the Supreme Court of Georgia passed the following order: "It is hereby ordered that the Uniform Rules for the Superior Courts shall be applicable on an interim basis in the Georgia State-wide Business Court, except that wherever the words â€˜superior court' or â€˜superior courts' appear in the Rules, the words â€˜Georgia State-wide Business' shall apply in lieu of the word â€˜superior.'  
"Such Rules shall remain applicable until they are superseded by final approval of permanent Uniform Rules for the Georgia State-wide Business Court."  
Law reviews. -  For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988). For article, "Researching Georgia Law," see 3 Ga. St. U.L. Rev 585 (1993). For article, "Researching Georgia Law," see 34 Ga. St. U.L. Rev. 741 (2015).  


JUDICIAL DECISIONS

Challenges to indictment. - Because O.C.G.A. § 17-10-36 did not grant the Supreme Court of Georgia with the power to abrogate or interfere with an otherwise-valid statutory enactment, such as the statutory procedure by which prosecutors procured indictments and conducted criminal prosecutions through them, the trial court did not err in refusing to quash the indictment filed against the defendant, despite the fact that a 6.04 percentage point under-representation of white persons on the grand jury list from which the defendant's grand jury was selected violated the standard outlined in Ga. Unif. R. Super. Ct. 34, Unif. App. P. II(E). Edwards v. State, 281 Ga. 108, 636 S.E.2d 508 (2006).  

1.1. Repeal of local rules

All local rules, internal operating procedures and experimental rules of the superior courts shall expire effective December 31, 2010. 
  

1.2. Authority to enact rules which deviate from the Uniform Superior Court Rules

(A)  The terms "local rules," "internal operating procedures" and "experimental rules" will no longer be used in the context of the Uniform Superior Court Rules. Any deviation from these rules is disallowed. 
  
(B)  Notwithstanding the expiration of local rules, internal operating procedures and experimental rules on December 31, 2010, courts may continue to maintain practices and standing orders to regulate the internal processes of the court in matters which are not susceptible to uniformity, which relate only to internal procedure and which do not affect the rights of any party substantially or materially, either to unreasonably delay or deny such rights. Such internal processes include but are not limited to case management, court administration, case assignment, traverse and grand jury management, court-annexed alternative dispute resolution programs (which are subject to approval by the Georgia Commission on Dispute Resolution), specialty courts, indigent defense programs, court security, emergency planning, judicial assistance requests, appointments of chief judges, law libraries, and other similar matters. The Clerk of Court shall maintain the originals of such standing orders and provide copies of them, upon request. 
  
(C)  The above provisions notwithstanding, each superior court may retain or adopt an order establishing guidelines governing excuses from jury duty pursuant to O.C.G.A. § 15-12-10. 
  
(D)  Notwithstanding these uniform rules, a majority of judges in a circuit may adopt pilot projects, upon approval of the Supreme Court, adequately advertised to the local bar, with copies to the State Bar of Georgia, not to exceed a period of one year, subject to extension for one additional year upon approval of the circuit judges and the Supreme Court. At the end of the second year, any such pilot projects will either be approved by the Supreme Court or will be allowed to sunset. Programs developed under the Alternative Dispute Resolution Rules of the Supreme Court will be approved by the Georgia Commission on Dispute Resolution before attaining permanent status under these rules. 
  
(E)  Notwithstanding the expiration of all local rules, internal operating procedures and experimental rules, effective December 31, 2010, courts may promulgate standing orders as to matters not addressed by these uniform rules and which are not inconsistent with a uniform rule only if actual notice of such order is provided to all parties. Such orders include but are not limited to, orders to attend educational seminars contemplated by Uniform Superior Court Rule 24.8, orders governing or mandating alternative dispute resolution, orders governing payments into the registry of the court, orders governing electronic filing and similar matters. "Actual notice" shall be deemed to have been satisfied by providing copies of such orders to attorneys and pro se litigants, service by a party upon opposing parties and publicized dissemination in such locations as the offices of the clerks of court, law libraries, legal aid societies and public libraries. Mere filing of standing orders and posting in prominent places in the courthouse shall not suffice as actual notice. 
  
(F)  No person shall be denied access to the court nor be prejudiced in any way for failure to comply with a standing order of which the person does not have actual notice. 
  

Cross references. - Civil Practice Act, T. 9, C. 11.  


JUDICIAL DECISIONS

Local rule referring certain cases to arbitration. - Supreme Court's approval of a local court rule providing that civil actions seeking primarily money damages up to $25,000 or in an unspecified amount would be referred to compulsory but nonbinding arbitration did not abridge the rights of any litigants or conflict with any federal or state constitutional provision or Georgia statute. Davis v. Gaona, 260 Ga. 450, 396 S.E.2d 218 (1990).  

Local rules on assignment of cases. - The case assignment method used in the Augusta Judicial Circuit is not a substantive matter controlled by the rules, but is, instead, an internal operating procedure which does not require the prior approval of the Supreme Court. Lumpkin v. Johnson, 270 Ga. 392, 509 S.E.2d 621 (1998).  

No private cause of action. - In a suit challenging a court's electronic filing fee system, the trial court did not err when the court granted the motion to dismiss the plaintiff's claims because none of the statutes or rules cited by the plaintiff provided a private cause of action for damages arising from any violation of the respective statute or rule. Best Jewelry Mfg. Co. v. Reed Elsevier Inc., 334 Ga. App. 826, 780 S.E.2d 689 (2015), cert. denied, No. S16C0502, 2016 Ga. LEXIS 286 (Ga. 2016).  

Conflicting local rules limited. - Ga. Unif. Super. Ct. R. 1.2 limits the enactment of local rules that conflict with the Uniform State Court Rules. State v. Serio, 257 Ga. App. 369, 571 S.E.2d 168 (2002).  

1.3. Repeal of earlier "Rules of the Superior Court."

Each of the "Rules of the Superior Court" set out in (former) Ga. Code Ann. §§ 24-3301 through 24-3389, inclusive, not earlier repealed, is hereby expressly repealed. 
  


JUDICIAL DECISIONS

The "three minute rule" of former Ga. Code Ann. § 24-3341 is one of the rules of the Superior Court repealed by this rule. Jones v. Jones, 256 Ga. 185, 345 S.E.2d 605 (1986).  

Evidence was not sufficient to hold defense counsel in contempt of court for violating former Rule 23 of the Rules of the Superior Court, which stated that no attorney shall ever attempt to argue or explain a case, after having been fully heard, and the opinion of the court has been pronounced, on pain of being considered in contempt. The trial court held defense counsel in contempt before it gave them a chance to explain their position, and so they had not been "fully heard" at the point of the court's pronouncement. In re Bryant, 188 Ga. App. 383, 373 S.E.2d 74 (1988).  

1.4. Matters of statewide concern

The following rules, to be known as "Uniform Superior Court Rules," are to be given statewide application. 
  

1.5. Deviation

These rules are not subject to local deviation except as provided herein. A specific rule may be superseded in a specific action or case or by an order of the court entered in such case explaining the necessity for deviation and served upon the attorneys in the case. Nothing herein is intended to prevent the courts from adopting standing orders regarding matters not addressed in these rules so long as they do not conflict with these rules. 
  

  Editor's notes. - This rule was amended effective October 7, 2010.  

1.6. Amendments

The Council of Superior Court Judges shall have a permanent committee to recommend to the Supreme Court such changes and additions to these rules as may from time to time appear necessary or desirable. 
  
The State Bar of Georgia and the Uniform Rules committee chairpersons for the other classes of courts shall receive notice of the proposed changes and additions and be given the opportunity to comment. 
  

1.7. Publication of rules and amendments

These rules and any amendments to these rules shall be published in the advance sheets to the Georgia Reports. Unless otherwise provided, the effective date of any amendment to these rules is the date of publication in the advance sheets to the Georgia Reports. 
  

——————————

Rule 2. Definitions.


2.1. Attorney

The word "attorney" as used in these rules refers to any person admitted to practice in the superior courts of Georgia, and to any person who is permitted, in accordance with law, to represent a party in an action pending in a superior court of the State of Georgia, and to any person proceeding pro se in an action pending in a superior court of this state. The word "attorney" is synonymous with "counsel" in these rules. 
  

2.2. Judge

The word "judge" as used in these rules refers to any of the several active judges of the superior courts of Georgia, and to any senior or other judge authorized to serve as a judge of a superior court of this state. 
  

2.3. Clerk

The word "clerk" as used in these rules refers to the clerk of any of the several superior courts in this state and to the staff members serving as deputy clerks. 
  

2.4. Calendar clerk

The term "calendar clerk" as used in these rules refers to that person who is charged with the responsibility of setting and scheduling all hearings and trials in actions assigned to a particular judge. Each calendar clerk carries out those duties under the supervision of the assigned judge, or the designee of that judge. 
  

2.5. Assigned judge

The term "assigned judge" as used in these rules refers to the judge to whom an action is assigned in accordance with these rules; or, if the context permits, in circuits having a general calendaring system, to the trial judge responsible for the matter at any particular time. 
  

  Editor's notes. - This rule was amended effective October 7, 2010.  


JUDICIAL DECISIONS

Cited in Robenolt v. Chrysler Fin. Servs. Corp., 201 Ga. App. 168, 410 S.E.2d 365 (1991).  

2.6. Filing

Unless otherwise provided by law, the term "filing" as used in these rules includes any submission to a clerk of court either in paper or electronic form. Electronic filing is governed by Rule 36.16. 
  

Effective date. - This rule became effective August 30, 2018.  
Law reviews. -  For article, "Gender and Justice in the Courts: A Report to the Supreme Court of Georgia by the Commission on Gender Bias in the Judicial System," see 8 Ga. St. U.L. Rev. 539 (1992).  

——————————

Rule 3. Assignment of cases and actions.


3.1. Method of assignment

In multi-judge circuits, unless a majority of the judges in a circuit elect to adopt a different system, all actions, civil and criminal, shall be assigned by the clerk of each superior court according to a plan approved by such judges to the end that each judge is allocated an equal number of cases. The clerk shall have no power or discretion in determining the judge to whom any case is assigned; the clerk's duties are ministerial only in this respect and the clerk's responsibility is to carry out the method of assignment established by the judges. The assignment system is designed to prevent any persons choosing the judge to whom an action is to be assigned; all persons are directed to refrain from attempting to affect such assignment in any way. If the order or the timing of filing is a factor in determining case assignment, neither the clerk nor any member of the clerk's staff shall disclose to any person the judge to whom a case is or will be assigned until such time as the case is in fact filed and assigned. 
  


JUDICIAL DECISIONS

Applicability. - The rule was not designed to apply to a plaintiff's dismissal of a complaint in superior court and the subsequent refiling in state court in order to avoid being forced to trial before he is ready. American Ass'n of Cab Cos. v. Olukoya, 233 Ga. App. 731, 505 S.E.2d 761 (1998).  

Clerk's authority. - This rule does not authorize the clerk to establish a method of case assignment for a multi-judge circuit. Under this rule, the clerk has only the administrative responsibility of implementing the method of allocating cases adopted by a majority of the judges in the circuit. Lumpkin v. Johnson, 270 Ga. 392, 509 S.E.2d 621 (1998).  
The judges in a multi-judge circuit are not required to approve a method which results in the equal assignment of cases, since the rule specifies that a majority of the judges in a multi-judge circuit can adopt an entirely "different" system. Lumpkin v. Johnson, 270 Ga. 392, 509 S.E.2d 621 (1998).  

Case assignment by the district attorney was a clear violation of the mandate of this rule. Cuzzort v. State, 271 Ga. 464, 519 S.E.2d 687 (1999); Wooten v. State, 244 Ga. App. 101, 533 S.E.2d 441 (2000).  
A defendant was not entitled to reversal of his conviction on the basis of an illegal case assignment system pursuant to which the district attorney called the case for trial and assigned it to a judge since the case assignment system was not unconstitutional and it was highly improbable that it contributed to the jury's verdict. State v. Wooten, 273 Ga. 529, 543 S.E.2d 721 (2001).  

Assignment of mistried case to next available calendar. - A local policy, which assigned a mistried case to the next available calendar even though a different judge would preside over that calendar, did not violate the rule. Culliver v. State, 247 Ga. App. 877, 545 S.E.2d 392 (2001).  

Authority for the calendaring of cases in the judicial circuit. - The court was unable to determine from the record who actually had discretion over calendaring cases in the judicial circuit: the trial court or the district attorney. If the trial court had retained discretion, the system of calendaring did not violate this rule; however, if the district attorney had discretion over assignment, the system violated the holding of Cuzzort v. State, 271 Ga. 464, 519 S.E.2d 687 (1999). Strozier v. State, 248 Ga. App. 306, 546 S.E.2d 290 (2001).  

Right to file in different court. - This rule and Rule 3.2 govern case assignment within a particular superior court, and do not limit a litigant's right to file an action in a different court which also has jurisdiction of the action. Total Equity Mgt. Corp. v. Demps, 191 Ga. App. 21, 381 S.E.2d 51, cert. denied, 191 Ga. App. 923, 381 S.E.2d 51 (1989).  

Mistaken belief that case related to previously-assigned case. - There is nothing in this rule or Rule 3.2 which would require that, where a case has been specially assigned to a judge under the mistaken belief that it is a companion or related case to one previously assigned to that judge, it must be reassigned upon the discovery of the error. Stinchcomb v. State, 192 Ga. App. 8, 383 S.E.2d 609 (1989).  

Cited in Blige v. State, 205 Ga. App. 133, 421 S.E.2d 547 (1991); Tokars v. Superior Court, 264 Ga. 180, 442 S.E.2d 454 (1994);.  

3.2. Companion and related actions

When practical, all actions involving substantially the same parties, or substantially the same subject matter, or substantially the same factual issues, whether pending simultaneously or not, shall be assigned to the same judge. Whenever such action is refiled, or a derivative or companion action is filed or refiled, or a defendant is reindicted on a previous charge, or is indicted on a subsequent charge while still under charges or serving a confinement or probated sentence on a previous action, or co-defendants are indicted separately, such actions shall be assigned to the judge to whom the original action was or is assigned. Generally, such actions will be assigned to the judge to whom the action with the lower action number is assigned. 
  


JUDICIAL DECISIONS

Mandatory compliance. - This rule is not mandatory inasmuch as it provides that companion cases should be assigned to the same trial judge only when practical. Tokars v. Superior Court, 264 Ga. 180, 442 S.E.2d 454 (1994); Lumpkin v. Johnson, 270 Ga. 392, 509 S.E.2d 621 (1998).  

Rule not mandatory. - It was proper for the trial court clerk to assign a case to a judge other than the judge overseeing a receivership case, even though the limited liability company's (LLC) attorneys failed to comply with Ga. Unif. Super. Ct. R. 4.8, as: (1) the judge hearing the receivership case had entered an order concluding that the case had been properly assigned and that the LLC was authorized to pursue a temporary restraining order before the assigned judge or any presiding judge; (2) Ga. Unif. Super. Ct. R. 3.2 was not mandatory; and (3) the judge presiding over the receivership was aware of the information required to be disclosed by Ga. Unif. Super. Ct. R. 4.8. Leventhal v. Cumberland Dev., LLC, 267 Ga. App. 886, 600 S.E.2d 616 (2004).  

Right to file in different court. - This rule and Rule 3.1 govern case assignment within a particular superior court, and do not limit a litigant's right to file an action in a different court which also has jurisdiction of the action. Total Equity Mgt. Corp. v. Demps, 191 Ga. App. 21, 381 S.E.2d 51, cert. denied, 191 Ga. App. 923, 381 S.E.2d 51 (1989).  

Applicable to multiple cases with common factor. - This rule was intended to apply to multiple cases with a common factor, rather than to different hearings in the same case. Robenolt v. Chrysler Fin. Servs. Corp., 201 Ga. App. 168, 410 S.E.2d 365 (1991).  
No error resulted from the trial court's transfer of the plaintiffs' case to the Cobb County Superior Court, as such involved substantially the same parties and subject matter as a prior action before a judge therein; moreover, there was no merit to the plaintiffs' contention that, upon accepting assignment and transfer of the action, the receiving judge erred by failing to enter a written order pursuant to Ga. Unif. Super. Ct. R. 3.3 consenting to transfer of the action, as such was not required. Rice v. Cannon, 283 Ga. App. 438, 641 S.E.2d 562 (2007).  

Mistaken belief that case related to previously-assigned case. - There is nothing in this rule or Rule 3.1 which would require that, where a case has been specially assigned to a judge under the mistaken belief that it is a companion or related case to one previously-assigned to that judge, it must be reassigned upon the discovery of the error. Stinchcomb v. State, 192 Ga. App. 8, 383 S.E.2d 609 (1989).  

Cases involving co-defendants. - Because the assignment system at issue promoted a practical purpose, and because appellant did not show any actual impropriety on the part of appellees in utilizing this assignment procedure, it was not error under the circumstances for appellant's death penalty case to be assigned to a judge different than that of his co-defendants. Tokars v. Superior Court, 264 Ga. 180, 442 S.E.2d 454 (1994).  

Particular judge may hear all motions on "motions day." - The Superior Court Rules do not prohibit the common practice of assigning a particular judge to hear all motions on a designated "motions day." Robenolt v. Chrysler Fin. Servs. Corp., 201 Ga. App. 168, 410 S.E.2d 365 (1991).  

In nonmetropolitan areas, where the circuit's judges preside over cases in several counties on different dates, it is often unfeasible and unwise, for reasons of judicial economy, for a single judge to preside over all hearings in a single case. Robenolt v. Chrysler Fin. Servs. Corp., 201 Ga. App. 168, 410 S.E.2d 365 (1991).  

Failure to meet requirements. - The trial court did not err in denying a transfer of the case pursuant to this court rule, where appellant failed to show that a related case involving substantially the same parties, subject matter, or factual matter was pending or settled elsewhere. Fresh & Fancy Produce, Inc. v. Brantley, 190 Ga. App. 128, 378 S.E.2d 379 (1989).  

Defendant's case was not improperly transferred from one judge to another under a local rule wherein cases were not assigned to a specific judge and the sitting judge on a scheduled nonjury day heard any motions set down for that day; the fact that a different judge than the one with whom the case originated presided at a suppression hearing was not a denial of due process. Edwards v. State, 219 Ga. App. 239, 464 S.E.2d 851 (1995).  

Assignment of mistried case to next available calendar. - A local policy, which assigned a mistried case to the next available calendar even though a different judge would preside over that calendar, did not violate the rule. Culliver v. State, 247 Ga. App. 877, 545 S.E.2d 392 (2001).  

Transfer proper. - The trial court did not err in transferring a burglary defendant's case to another judge without providing the defendant a hearing; other burglary charges against the defendant were pending before the judge to whom the case was transferred, and no hearing was required by Ga. Unif. Super. Ct. R. 3.2. Griffith v. State, 286 Ga. App. 859, 650 S.E.2d 413 (2007).  

Search warrants. - Superior court erred in suppressing evidence on grounds that, under Ga. Unif. Super. Ct. R. 3.2 and 3.3, only the superior court to which the case had been assigned had jurisdiction to issue a search warrant, not the magistrate who actually issued it; nothing the Georgia Constitution, rules, or statutes precluded the magistrate from issuing the warrant. State v. Lejeune, 277 Ga. 749, 594 S.E.2d 637, cert. denied, 543 U.S. 861, 125 S. Ct. 187, 160 L. Ed. 2d 103 (2004).  

Cited in Benton v. Imboden, 178 Ga. App. 841, 344 S.E.2d 761 (1986); Big Brother/Big Sister of Metro Atlanta, Inc. v. Terrell, 183 Ga. App. 496, 359 S.E.2d 241 (1987); Perimeter Realty v. GAPI, Inc., 243 Ga. App. 584, 533 S.E.2d 136 (2000).  

3.3. Exclusive Control; Transfer of Case Assignment to Another Judge

(A)  The judge to whom any action is assigned shall have exclusive control of such action, except as provided in these rules, and no person shall change any assignment except by written order of the judge affected and as provided in these rules. In this regard an assigned judge may transfer an assigned action to another judge with the latter's consent in which event the latter becomes the assigned judge. 
  
(B)  A judge shall not transfer an action to another judge when the transferring judge has knowledge of any fact that requires remittal of recusal or recusal of the transferring judge under Rule 25 of these rules. 
  

  Editor's notes. - This rule was amended effective February 25, 2021.  


JUDICIAL DECISIONS

Transfer not improper. - Order assigning a case to another judge pursuant to Ga. Unif. Super. Ct. R. 3.3 did not violate O.C.G.A. §§ 9-8-1, 9-8-5, and 9-11-24 as: (1) neither O.C.G.A. § 9-11-24 nor O.C.G.A. § 9-8-1 applied to the assignment, (2) the receiver transferred the property to a corporation before it was sold to a limited liability company (LLC), and the receiver was not named as a defendant, (3) the appellate court was unable to determine the extent that the property remained subject to orders in the receiver case, and equitable remedies affected the rights of the receiver, (4) the LLC's action was against the corporation and its managing declarant, not the receiver, and included claims for monetary damages, and (5) the managing declarant failed to show a legal or factual basis for questioning the assigned judge's staffing to support the complex litigation. Leventhal v. Cumberland Dev., LLC, 267 Ga. App. 886, 600 S.E.2d 616 (2004).  
In a child custody dispute, the parent's claim that the trial judge was disqualified because the case had been improperly transferred to the judge was rejected; under Ga. Unif. Super. Ct. R. 3.3, such transfers were authorized. Murphy v. Murphy, 330 Ga. App. 169, 767 S.E.2d 789 (2014).  

Involuntary dismissal upheld and presumption of regularity attached. - Because an individual who filed a negligence action against a driver failed to show that the judge who dismissed that action for want of prosecution lacked the authority to do so because the judge was not assigned to the case, and also failed to establish any reversible error, a presumption of regularity attached to the court's order which the individual was unable to overcome. Ward v. Swartz, 285 Ga. App. 788, 648 S.E.2d 114 (2007).  

Search warrants. - Superior court erred in suppressing evidence on grounds that, under Ga. Unif. Super. Ct. R. 3.2 and 3.3, only the superior court to which the case had been assigned had jurisdiction to issue a search warrant, not the magistrate who actually issued it; nothing the Georgia Constitution, rules, or statutes precluded the magistrate from issuing the warrant. State v. Lejeune, 277 Ga. 749, 594 S.E.2d 637, cert. denied, 543 U.S. 861, 125 S. Ct. 187, 160 L. Ed. 2d 103 (2004).  

Written consent order not required. - No error resulted from the trial court's transfer of the plaintiffs' case to the Cobb County Superior Court, as such involved substantially the same parties and subject matter as a prior action before a judge therein; moreover, there was no merit to the plaintiffs' contention that, upon accepting assignment and transfer of the action, the receiving judge erred by failing to enter a written order pursuant to Ga. Unif. Super. Ct. R. 3.3 consenting to transfer of the action, as such was not required. Rice v. Cannon, 283 Ga. App. 438, 641 S.E.2d 562 (2007).  

Judge assigned to hear recusal could not rule on a pending motion in the underlying case. - Judge who was assigned to consider a husband's motion to recuse the originally assigned judge erred in deciding a motion for contempt against the husband because, pursuant to Ga. Unif. Super. Ct. R. 25.3, the second judge was assigned to the case only to hear the husband's motion to recuse, the original judge's authority to act was suspended, and the second judge had not yet made the written findings required by Ga. Unif. Super. Ct. R. 25.6. Horn v. Shepherd, 294 Ga. 468, 754 S.E.2d 367 (2014).  

Cited in Thorpe v. Russell, 274 Ga. 781, 559 S.E.2d 432 (2002).  

3.4. Local authority

The method of assignment and the procedures necessary for an orderly transition from one calendaring system to another shall be established by each multi-judge circuit. All such systems shall be adequately published to the local bar; copies shall be filed with the respective clerk(s) and with the Supreme Court of Georgia. 
  

  Editor's notes. - This rule was amended effective October 7, 2010.  

——————————

Rule 4. Attorneys - Appearance, withdrawal and duties.


Rules text

RESEARCH REFERENCES

ALR. - Right of attorney to conduct ex parte interviews with corporate party's nonmanagement employees, 50 A.L.R.4th 652.  
Discovery: right to ex parte interview with injured party's treating physician, 50 A.L.R.4th 714.  

4.1. Prohibition on ex parte communications

Except as authorized by law or by rule, judges shall neither initiate nor consider ex parte communications by interested parties or their attorneys concerning a pending or impending proceeding. 
  


JUDICIAL DECISIONS

Presumption of error. - Ex parte communications are presumed to have been in error. Arnau v. Arnau, 207 Ga. App. 696, 429 S.E.2d 116 (1993).  

Discussion as to reassignment of case to another judge at request of defendant. - Any technical violation of this rule which may have occurred when the trial judge and an assistant district attorney discussed the fact that the case had been assigned to another judge at the request of defendant's attorney did not constitute ground for reversal of defendant's convictions. Stinchcomb v. State, 192 Ga. App. 8, 383 S.E.2d 609 (1989).  

Discretion of trial court not authorized. - Where defendant's attorney failed to timely file a motion to suppress despite having an ample opportunity to do so, failed to seek a written extension of time to file the motion, argued neither below nor on appeal why such extension was warranted, and filed the motion and obtained the order extending time without notifying the state, the discretion exercised by the trial court in considering the motion was contrary to that authorized by this rule or Rule 31.1. State v. Bishop, 219 Ga. App. 510, 466 S.E.2d 8 (1995).  

Prohibited communication. - Trial court should not have had an ex parte communication with a former original property owner that directed the former original property owner to file in the record the former original property owner's letter and affidavit clarifying testimony in a case involving the proper use of shopping center property, as the trial court was not supposed to consider such an ex parte communication concerning a pending proceeding, but the trial court's ex parte communication with the former original property owner was at most harmless error where the trial court did not initiate the communication, the parties both consented to such communication, and the trial court did not consider the material in ruling on the matter. Yates v. Dublin Sir Shop, 260 Ga. App. 369, 579 S.E.2d 796 (2003).  

Issue of ex parte communications remanded for further inquiry. - Due to inadequacies and ambiguities in the record, the court of appeals had to remand to the juvenile court the issue of whether the court engaged in impermissible ex parte communications with a state witness prior to the defendant juvenile's adjudicatory hearing for further inquiry and a hearing on the matter because the communication in question, which was an e-mail sent to the juvenile court judge by a school resource officer, merited further investigation since the school resource officer was the complainant in both charges filed against the defendant, the evidence against the defendant was entirely based on a credibility determination by the juvenile judge, and the e-mail suggested that the juvenile judge both directly and indirectly communicated with representatives from the school the defendant was ultimately ordered to no longer attend. In the Interest of D.D., 310 Ga. App. 329, 713 S.E.2d 440 (2011).  

No violation. - Fact that the trial judge amended an order to permit medical personnel, in addition to the court, to authorize medication for defendant did not indicate a bias against him; therefore, the trial court judge did not err by denying defendant's motion to recuse the judge. Brown v. State, 275 Ga. App. 281, 620 S.E.2d 394 (2005).  
Despite the defendant's claim that the trial court violated Ga. Unif. Super. Ct. R. 4.1 by improperly considering ex parte communications, the record failed to show that the remarks made to the judge had any adverse effect on the sentence. Moreover, the trial judge gave the defendant an opportunity to explain the allegations made, and later remarked that the court was not particularly concerned about the incident. Geyer v. State, 289 Ga. App. 492, 657 S.E.2d 878 (2008).  

Cited in State v. Shearson Lehman Bros., 188 Ga. App. 120, 372 S.E.2d 276 (1988); Brooks v. Brown, 282 Ga. 154, 646 S.E.2d 265 (2007).  

4.2. Entry of appearance and pleadings

No attorney shall appear in that capacity before a superior court until the attorney has entered an appearance by filing a signed entry of appearance form or by filing a signed pleading in a pending action. An entry of appearance and all pleadings shall state: 
  
(1)  the style and number of the case; 
  
(2)  the identity of the party for whom the appearance is made; and 
  
(3)  the name, assigned state bar number, current office address, telephone number, fax number, and e-mail address of the attorney (the attorney's e-mail address shall be the e-mail address registered with the State Bar of Georgia). 
  
The filing of any pleading shall contain the information required by this paragraph and shall constitute an appearance by the person(s) signing such pleading, unless otherwise specified by the court. The filing of a signed entry of appearance alone shall not be a substitute for the filing of an answer or any other required pleading. The filing of an indictment or accusation shall constitute an entry of appearance by the district attorney. 
  
Any attorney who has been admitted to practice in this state but who fails to maintain active membership in good standing in the State Bar of Georgia and who makes or files any appearance or pleading in a superior court of this state while not in good standing shall be subject to the contempt powers of the court. 
  
Within forty-eight hours after being retained, an attorney shall mail to the court and opposing counsel or file with the court the entry of his appearance in the pending matter. Failure to timely file shall not prohibit the appearance and representation by said counsel. 
  

  Editor's notes. - This rule was amended effective May 5, 2011.  


JUDICIAL DECISIONS

Apparent authority of attorney. - Where an attorney is the attorney for a particular client and is actually authorized to represent that client in a cause or proceeding, the attorney has apparent authority. Addley v. Beizer, 205 Ga. App. 714, 423 S.E.2d 398 (1992), cert. denied, 205 Ga. App. 899, 423 S.E.2d 398 (1992).  
Where defendant's attorney, acting on behalf of defendant with the belief that he had authority, agreed to a settlement, that settlement will be enforced unless defendant can show evidence that the opposing parties and their counsel knew or should have known that the defendant's attorney had no actual authority. Tranakos v. Miller, 220 Ga. App. 829, 470 S.E.2d 440 (1996).  

Defendants' pre-answer motion was a "pleading" within the contemplation of this rule. Mack v. Smith, 178 Ga. App. 652, 344 S.E.2d 474 (1986).  

Failure to show pro se status. - Although the habeas court erred in resting the court's judgment on procedural default, the denial of habeas relief was affirmed because the petitioner could not show from the record that the petitioner was not represented by counsel and that a pro se notice of appeal was legally valid and acted to deprive the trial court of jurisdiction to try the petitioner. Tolbert v. Toole, 296 Ga. 357, 767 S.E.2d 24 (2014).  

Signed pleading constituted entry of appearance. - Where defendant appeared pro se in an initial divorce proceeding, but hired an attorney to represent her in a subsequent motion to set aside the judgment, the attorney's filing of a signed pleading constituted a sufficient entry of appearance, and no notice of change of representation was required. Beresh v. Messmore, 261 Ga. 812, 411 S.E.2d 493 (1992).  
Defense counsel satisfied the appearance requirements of Ga. Unif. Super. Ct. R. 4.2 by signing several pre-trial motions on defendant's behalf. Weeks v. State, 260 Ga. App. 129, 578 S.E.2d 910 (2003).  

Oral statement of appearance held sufficient. - After a spouse filed pro se pleadings in a divorce case, an attorney agreed to represent the spouse the day before the hearing, contacted opposing counsel the same day, and made an oral statement of appearance in open court at the hearing the next day. Under these circumstances, the attorney complied with the substance of Ga. Unif. Super. Ct. R. 4.2 and became the spouse's attorney of record by making the oral appearance in open court; therefore, the attorney had apparent authority to enter into a settlement agreement enforceable against the spouse by the other spouse. Ford v. Hanna, 293 Ga. App. 863, 668 S.E.2d 271 (2008).  

4.3. Withdrawal

(1)  An attorney appearing of record in any matter pending in any superior court, who wishes to withdraw as counsel for any party, shall submit a written request to an appropriate judge of the court for an order permitting such withdrawal. The request shall state that the attorney has given written notice to the affected client setting forth the attorney's intent to withdraw, that 10 days have expired since notice, and there has been no objection, or that withdrawal is with the client's consent. The request will be granted unless in the judge's discretion to do so would delay the trial or otherwise interrupt the orderly operation of the court or be manifestly unfair to the client. 
  
(2)  The attorney requesting an order permitting withdrawal shall give notice to opposing counsel and shall file with the clerk and serve upon the client, personally or at that client's last known mailing and electronic addresses, the notice which shall contain at least the following information: 
  
(A)  the attorney wishes to withdraw; 
  
(B)  the court retains jurisdiction of the action; 
  
(C)  the client has the burden of keeping the court informed where notices, pleadings or other papers may be served; 
  
(D)  the client has the obligation to prepare for trial or hire new counsel to prepare for trial, when the trial date has been scheduled and to conduct and respond to discovery or motions in the case; 
  
(E)  if the client fails or refuses to meet these burdens, the client may suffer adverse consequences, including, in criminal cases, bond forfeiture and arrest; 
  
(F)  dates of any scheduled proceedings, including trial, and that holding of such proceedings will not be affected by the withdrawal of counsel; 
  
(G)  service of notices may be made upon the client at the client's last known mailing address; 
  
(H)  if the client is a corporation, that a corporation may only be represented in court by an attorney, that an attorney must sign all pleadings submitted to the court, and that a corporate officer may not represent the corporation in court unless that officer is also an attorney licensed to practice law in the state of Georgia or is otherwise allowed by law; and 
  
(I)  unless the withdrawal is with the client's consent, the client's right to object within 10 days of the date of the notice, and provide with specificity when the 10th day will occur. 
  
The attorney requesting to withdraw shall prepare a written notification certificate stating that the notification requirements have been met, the manner by which notification was given to the client and the client's last known mailing and electronic addresses and telephone number. The notification certificate shall be filed with the court and a copy mailed to the client and all other parties. Additionally, the attorney seeking withdrawal shall provide a copy to the client by the most expedient means available due to the strict 10-day time restraint, i.e., e-mail, hand delivery, or overnight mail. After the entry of an order permitting withdrawal, the client shall be notified by the withdrawing attorney of the effective date of the withdrawal; thereafter all notices or other papers shall be served on the party directly by mail at the last known mailing address of the party until new counsel enters an appearance. 
  
When an attorney has already filed an entry of appearance and the client wishes to substitute counsel, it will not be necessary for the former attorney to comply with rule 4.3 (1) and (2). Instead, the new attorney may file with the clerk of court a notice of substitution of counsel signed by the party and the new attorney. The notice shall contain the style of the case and the name, address, phone number and bar number of the substitute attorney. The new attorney shall serve a copy of the notice on the former attorney, opposing counsel or party if unrepresented, and the assigned judge. No other or further action shall be required by the former attorney to withdraw from representing the party. The substitution shall not delay any proceeding or hearing in the case.  
  
     The notice may be in substantially the following form: 

             

  
  

 IN THE SUPERIOR COURT OF ______________ COUNTY 

STATE OF GEORGIA 

  
  

  
  SAM SPADE,          ) 

  
           ) 

  
     Plaintiff,          ) 

  
           )           CIVIL ACTION 

  
  v.          ) 

  
           )           FILE NO. 20-CV-0000 

  
  DAVID ROBICHEAUX,          ) 

  
     Defendant,          ) 

  
  

 NOTICE OF SUBSTITUTION OF COUNSEL 

  
   Please substitute (name of substitute counsel) as counsel for (name of party) in this case. 

  

   Substitute counsel's address, phone number and bar number are as follows:  
 
  
   All further pleadings, orders and notices should be sent to substitute counsel. 

  
   This ________ day of ____________, ________. 

  
  signature           signature  

  
  Name of new attorney          Name of party 

  
  Address          Address 

  
  Phone number          Phone number 

  
  State Bar # 

  
  

 CERTIFICATE OF SERVICE  
 
Certificate of service on: former counsel, opposing counsel or party, assigned judge. 
  

  Editor's notes. - This rule was amended effective May 15, 2014.  


JUDICIAL DECISIONS

Order permitting withdrawal required. - A formal withdrawal cannot be accomplished until after the trial court issues an order permitting the withdrawal. Marlowe v. Lott, 212 Ga. App. 679, 442 S.E.2d 487 (1994).  
Formal withdrawal of counsel cannot be accomplished until after the trial court issues an order permitting the withdrawal; until such an order properly is made and entered, no formal withdrawal can occur and counsel remains counsel of record. Cason v. State, 348 Ga. App. 828, 823 S.E.2d 357 (2019).  

Notice of withdrawal. - Issuance of an order of withdrawal of an attorney by the trial court completed the involvement of the court with the withdrawal; if the order did not reach the client, it was through no fault of the court, and the client's redress, if any, was with his attorney. Dunn v. Duke, 216 Ga. App. 829, 456 S.E.2d 65 (1995).  
Counsel's motion to withdraw failed to comply with Superior Court Rule 4 because it was untimely, there was no evidence the defendant received notice of the motion, the motion did not state that counsel gave written notice to the defendant, and the motion and attached affidavit were internally inconsistent. Black v. State, 349 Ga. App. 111, 825 S.E.2d 498 (2019).  

Motion not in writing. - Trial court properly denied the oral motion to withdraw made by defendant's counsel in a defamation action based on the motion not being in writing and, because defendant failed to provide a transcript of the trial, the appellate court had to presume that the trial court acted properly in denying the request to withdraw. Neely v. Strength, 291 Ga. App. 304, 661 S.E.2d 677 (2008).  

Substantial compliance sufficient. - Where an attorney substantially complied with the requirements of this rule, a deficiency in the form of the notice of withdrawal was harmless. Potter v. Wal Computers, Inc., 220 Ga. App. 437, 469 S.E.2d 691 (1996).  

Omission to supply client's phone number. - Even though a client's phone number was not supplied to the court as part of withdrawal proceedings, such omission did not constitute reversible error. Dunn v. Duke, 216 Ga. App. 829, 456 S.E.2d 65 (1995).  

Withdrawal under rule not malpractice. - Attorneys may petition for and be permitted to withdraw from representation under certain circumstances, but there is no indication that attorney withdrawal with court permission and in accordance with the applicable rules can constitute legal malpractice. Washington v. Rucker, 202 Ga. App. 888, 415 S.E.2d 919 (1992).  

Denial of withdrawal was an abuse of discretion. - Trial court abused its discretion in denying an assigned public defender's motion to withdraw as counsel for the indigent criminal defendant pursuant to Ga. Unif. Super. Ct. R. 4.3, as the defendant's anticipated filing of a federal action against the public defender and the public defender's office presented a potential conflict of interest that was sufficient to bar further representation under Ga. St. Bar R. 4-102(d):1.7; failure to allow withdrawal in such a situation could violate the defendant's Sixth Amendment right to effective assistance of counsel, which included representation without conflicts. Odum v. State, 283 Ga. App. 291, 641 S.E.2d 279 (2007).  

Motion to withdraw properly denied. - Given that a trial counsel represented that the trial counsel could be ready for trial and that the trial counsel's request to withdraw was filed four days before the trial was scheduled to commence, the trial court did not abuse its discretion in denying the trial counsel's motion to withdraw. Bryson v. State, 282 Ga. App. 36, 638 S.E.2d 181 (2006).  
In a defendant's trial for aggravated battery, burglary, kidnapping, and other crimes, the trial court did not abuse its discretion in denying defense counsel's request to withdraw since the trial court had already discharged one attorney and appointed another for the defendant earlier in the case, and the motion to withdraw was filed on the very day the trial was set to commence; because the first trial had resulted in a mistrial and the trial had already been rescheduled five previous times, the denial of the motion to withdraw was proper. Johnson v. State, 283 Ga. App. 524, 642 S.E.2d 170 (2007), overruled on other grounds by State v. Lane, 308 Ga. 10, 838 S.E.2d 808 (2020).  
Trial court's denials of the defendant's pro se motions to withdraw a guilty plea and for appointment of counsel were vacated and the case remanded for entry of the appropriate orders dismissing motions because the defendant was already represented by counsel when the pro se motions were filed; thus, the motions were legal nullities that should have been dismissed. Cason v. State, 348 Ga. App. 828, 823 S.E.2d 357 (2019).  

Withdrawal proper. - In a business dispute, the defendants, a developer and a limited liability company, did not show that the trial court erred in allowing their counsel to withdraw under Ga. Unif. Super. Ct. R. 4.3. Counsel represented that the defendants consented to the withdrawal, and the defendants did not challenge the veracity of this representation, on which the trial court was entitled to rely. Harbolt v. Pelletier, 291 Ga. App. 582, 662 S.E.2d 355 (2008).  
Trial court did not err in permitting the insured's counsel to withdraw after counsel complied with Ga. Unif. Super. Ct. R. 4.3(1). King v. Peeples, 328 Ga. App. 814, 762 S.E.2d 817 (2014).  

Authority of trial court over withdrawal determination. - O.C.G.A. § 17-12-22 of the Indigent Defense Act of 2003, O.C.G.A. § 17-12-1 et seq., did not remove a trial court's authority to determine whether a conflict of interest between an indigent criminal defendant and a public defender who was assigned to represent the defendant's interest required withdrawal of the defender, as it only removed the appointment of assigned counsel from the trial court's authority; there was no conflict between O.C.G.A. § 17-12-22 and Ga. Unif. Super. Ct. R. 4.3, as O.C.G.A. § 17-12-22 was enacted to facilitate the identification of conflicts before a public defender undertook representation, and when a conflict arose or was discovered after representation had commenced, a trial court still had authority to determine the issue of withdrawal. Odum v. State, 283 Ga. App. 291, 641 S.E.2d 279 (2007).  

Application of five year rule in Georgia Code. - Trial court did not err in dismissing the action under the five-year rule, O.C.G.A. §§ 9-2-60(b) and 9-11-41(e), because no written order had been taken in the case for a period of five years and an order authorizing an attorney to withdraw during the five-year period did not toll the time because the order was void since the order was entered in violation of a bankruptcy stay. Miller v. Lomax, 333 Ga. App. 402, 773 S.E.2d 475 (2015).  

Failure to include in record oral order allowing withdrawal of counsel. - Although the trial court orally indicated that the court was signing an order allowing the defendant's counsel to withdraw, no such order was in the record, and counsel's withdrawal notice had no effect on the defendant's representation; therefore, a pro se notice of appeal filed by the defendant was ineffective because the defendant was represented at the time of the notice. Tolbert v. Toole, 296 Ga. 357, 767 S.E.2d 24 (2014).  

Cited in Bryan v. Federal Express Corp., 180 Ga. App. 163, 348 S.E.2d 705 (1986); Wilson v. Wickes-Homecrafters, Inc., 191 Ga. App. 474, 382 S.E.2d 194 (1989); Tolbert v. Toole, 296 Ga. 357, 767 S.E.2d 24 (2014).  

4.4. Admission Pro Hac Vice

A.  Definitions.  
  
1. a.  A "Domestic Lawyer" is a person not admitted to practice law in this state but who is admitted in another state or territory of the United States or the District of Columbia and not disbarred or suspended from practice in any jurisdiction. 
  
b.  A "Foreign Lawyer" is a person authorized to practice law by the duly constituted and authorized governmental body of any foreign nation but not authorized by the Supreme Court of Georgia or its Rules to practice law in the State of Georgia and is not suspended from practice in any domestic or foreign jurisdiction. 
  
2.  A Domestic Lawyer or Foreign Lawyer is "eligible" for admission pro hac vice if that lawyer: 
  
a.  lawfully practices solely on behalf of the lawyer's employer and its commonly owned organizational affiliates, regardless of where such lawyer may reside or work; or 
  
b.  neither resides nor is regularly employed at an office in this state; or 
  
c.  resides in this state but (i) lawfully practices from offices in one or more other states and (ii) practices no more than temporarily in this state, whether pursuant to admission pro hac vice or in other lawful ways and, in the case of a Foreign Lawyer, is and remains in the United States in lawful immigration status. 
  
3.  A "client" is a person or entity for whom the Domestic Lawyer or Foreign Lawyer has rendered services or by whom the lawyer has been retained prior to the lawyer's performance of services in this state. 
  
4.  "This state" refers to Georgia. This rule does not govern proceedings before a federal court or federal agency located in this state unless that body adopts or incorporates this rule. 
  
B.  Authority of Court To Permit Appearance By Domestic Lawyer or Foreign Lawyer in Court Proceeding.  A court of this state may, in its discretion, admit an eligible Domestic Lawyer or Foreign Lawyer retained to appear in a particular proceeding pending before such court to appear pro hac vice as counsel in that proceeding. 
  
C.  In-State Lawyer's Duties.  When a Domestic Lawyer or Foreign Lawyer appears for a client in a proceeding pending in this state, either in the role of co-counsel of record with the in-state lawyer, or in an advisory or consultative role, the in-state lawyer who is co-counsel or counsel of record for that client in the proceeding remains responsible to the client and responsible for the conduct of the proceeding before the court or agency. It is the duty of the in-state lawyer to advise the client of the in-state lawyer's independent judgment on contemplated actions in the proceeding if that judgment differs from that of the Domestic Lawyer or Foreign Lawyer. 
  
D.  Application Procedure.  
  
1.  Verified Application. An eligible Domestic Lawyer or Foreign Lawyer seeking to appear in a proceeding pending in this state as counsel pro hac vice shall file a verified application with the court where the litigation is filed. The application shall be served on all parties who have appeared in the case and the Office of General Counsel of the State Bar of Georgia. The application shall include proof of service. The court has the discretion to grant or deny the application summarily if there is no opposition. 
  
2.  Objection to Application. The Office of General Counsel of the State Bar of Georgia or a party to the proceeding may file an objection to the application or seek the court's imposition of conditions to its being granted. The Office of General Counsel or objecting party must file with its objection information establishing a factual basis for the objection. The Office of General Counsel or objecting party may seek denial of the application or modification of it. If the application has already been granted, the Office of General Counsel or objecting party may move that the pro hac vice admission be withdrawn. 
  
3.  Standard for Admission and Revocation of Admission. The court has discretion as to whether to grant applications for admission pro hac vice and to set the terms and conditions of such admission. An application ordinarily should be granted unless the court or agency finds reason to believe that such admission: 
  
a.  may be detrimental to the prompt, fair and efficient administration of justice, 
  
b.  may be detrimental to legitimate interests of parties to the proceedings other than the client(s) the applicant proposes to represent, 
  
c.  one or more of the clients the applicant proposes to represent may be at risk of receiving inadequate representation and cannot adequately appreciate that risk, 
  
d.  the applicant has engaged in such frequent appearances as to constitute regular practice in this state, or 
  
e.  should be denied, if that applicant had, prior to the application, filed or appeared in an action in the courts of this State without having secured approval pursuant to the Uniform Superior Court Rules. 
  
4.  Revocation of Admission. Admission to appear as counsel pro hac vice in a proceeding may be revoked for any of the reasons listed in Rule 4.4 D.3 above. 
  
E.  Application.  
  
1.  Required Information. An application shall state the information listed in Appendix A to this rule. The applicant may also include any other matters supporting admission pro hac vice. 
  
2.  Application Fee. An applicant for permission to appear as counsel pro hac vice under this rule shall pay a non-refundable fee of $75 for each application for pro hac vice admission to any Superior Court payable to the State Bar of Georgia at the time of filing the application. 
  
3.  Annual Fee. Any Domestic Lawyer or Foreign Lawyer who has been granted admission pro hac vice before any Court of this State shall pay an annual fee of $200, regardless of the number of pro hac vice admissions, upon the first such admission, and on or before January 15 for each calendar year thereafter for so long as the Domestic Lawyer or Foreign Lawyer is admitted pro hac vice before any Court of this State. The annual fee shall be payable to the State Bar of Georgia. 
  
4.  Exemption for Pro Bono Representation. An applicant shall not be required to pay the fee established by Rule 4.4 E.2 and E.3 above if the applicant will not charge an attorney fee to the client(s) and is: 
  
a.  employed or associated with a pro bono project or nonprofit legal services organization in a civil case involving the client(s) of such programs; or 
  
b.  involved in a criminal case or a habeas proceeding for an indigent defendant. 
  
F.  Authority of the Office of General Counsel of the State Bar of Georgia and Court: Application of Ethical Rules, Discipline, Contempt, and Sanctions.  
  
1.  Authority over Domestic Lawyer or Foreign Lawyer and Applicant. 
  
a.  During pendency of an application for admission pro hac vice and upon the granting of such application, a Domestic Lawyer or Foreign Lawyer submits to the authority of the courts of this state and the Office of General Counsel of the State Bar of Georgia for all conduct relating in any way to the proceeding in which the Domestic Lawyer or Foreign Lawyer seeks to appear. The applicant, Domestic Lawyer or Foreign Lawyer who has obtained pro hac vice admission in a proceeding, submits to this authority for all that lawyer's conduct (i) within the state while the proceeding is pending or (ii) arising out of or relating to the application or the proceeding. An applicant, Domestic Lawyer or Foreign Lawyer who has pro hac vice authority for a proceeding, may be disciplined in the same manner as an in-state lawyer. 
  
b.  The court's and Office of General Counsel's authority includes, without limitation, the court's and State Bar of Georgia's Rules of Professional Conduct, contempt and sanctions orders, local court rules, and court policies and procedures. 
  
2.  Familiarity With Rules. An applicant shall become familiar with the Georgia Rules of Professional Conduct, local court rules, and policies and procedures of the court before which the applicant seeks to practice. 
  
G.  Temporary Practice.  An out-of-state lawyer will be eligible for admission pro hac vice, or to practice in another lawful way only on a temporary basis. 
  
H.  Conflicts.  The conflicts of the Domestic Lawyer or Foreign Lawyer shall not delay any deadlines, depositions, mediation, hearings, or trials in connection with the case for which admission has been granted. 
  

APPENDIX A 
  
The Domestic Lawyer's or Foreign Lawyer's application shall include: 
  
1.  the applicant's residence and business address; 
  
2.  the name, address and phone number of each client sought to be represented; 
  
3.  the courts before which the applicant has been admitted to practice and the respective period(s) of admission, and contact information as to each such court; 
  
4.  whether the applicant (a) has been denied admission pro hac vice in this state, (b) had admission pro hac vice revoked in this state, or (c) has otherwise formally been disciplined or sanctioned by any court in this state. If so, specify the nature of the allegations; the name of the authority bringing such proceedings; the caption of the proceedings; the date filed; and what findings were made and what action was taken in connection with those proceedings; 
  
5.  whether any formal, written disciplinary proceeding has ever been brought against the applicant by a disciplinary authority in any other jurisdiction and, as to each such proceeding: the nature of the allegations; the name of the person or authority bringing such proceedings and contact information as to such person or authority; the date the proceedings were initiated and finally concluded; the style of the proceedings; and the findings made and actions taken in connection with those proceedings; 
  
6.  whether the applicant has been held formally in contempt or otherwise sanctioned by any court in a written order for disobedience to its rules or orders, and, if so: the nature of the allegations; the name and contact information of the court before which such proceedings were conducted; the date of the contempt order or sanction; the caption of the proceedings; and the substance of the court's rulings (a copy of the written order or transcript of the oral rulings shall be attached to the application); 
  
7.  the name and address of each court or agency and a full identification of each proceeding in which the applicant has filed an application to appear pro hac vice in this state within the preceding two years; the date of each application; and the outcome of the application; 
  
8.  an averment as to the applicant's familiarity with the Georgia Rules of Professional Conduct, local court rules and court procedures of the court before which the applicant seeks to practice; 
  
9.  the name, address, telephone number and bar number of an active member in good standing of the bar of this state who will sponsor the applicant's pro hac vice request. The bar member shall appear of record together with the Domestic Lawyer or Foreign Lawyer; and 
  
10.  The Foreign Lawyer's application shall include an affidavit attesting that the applicant shall throughout the period of appearance pro hac vice comply with all relevant provisions of the United States immigration laws and shall maintain valid immigration status. The Domestic Lawyer's or Foreign Lawyer's application may provide the following optional information: 
  
The Domestic Lawyer's or Foreign Lawyer's application may provide the following optional information: 
  
11.  the applicant's prior or continuing representation in other matters of one or more of the clients the applicant proposes to represent and any relationship between such other matter(s) and the proceeding for which applicant seeks admission. 
  
12.  any special experience, expertise, or other factor deemed to make it particularly desirable that the applicant be permitted to represent the client(s) the applicant proposes to represent in the particular cause. 
  

  Editor's notes. - This rule was amended effective October 7, 2010, September 29, 2011, and September 18, 2014.  
Law reviews. -  For article, "Best Practices for Issuing Subpoenas Depositions of Georgia Residents in Cases Pending Out of State," see 12 Ga. St. B.J. 12 (2007). For article, "Pro Hac Vice Admission - Be Careful Who You Sponsor!," see 16 (No. 2) Ga. St. B.J. 46 (2010).   


JUDICIAL DECISIONS

Discretion of court. - Whether an attorney licensed in another state will be permitted to appear in a specific case in the courts of Georgia is generally a matter for the discretion for the trial court in the absence of abuse. CSX Transp., Inc. v. McCord, 202 Ga. App. 365, 414 S.E.2d 508 (1991), cert. denied, 202 Ga. App. 905, 414 S.E.2d 508 (1991).  
Where the activities of the out-of-state attorney in Georgia appear to be limited to cases within a narrow specialty in which he has a genuine expertise and there is no indication that he is involved in using this provision for pro hac vice appearances to circumvent our licensing requirements or conduct a general practice of law, there is no abuse in the trial court's special admission of him. CSX Transp., Inc. v. McCord, 202 Ga. App. 365, 414 S.E.2d 508 (1991), cert. denied, 202 Ga. App. 905, 414 S.E.2d 508 (1991).  

Offer of limited admission to practice. - Where an out-of-state attorney failed to submit a proper application for admission to practice in the trial of a case, and the defendant was already well represented by two qualified members of the Georgia bar, the trial court did not abuse its discretion by offering the out-of-state attorney a limited admission to practice in the case. Lipham v. State, 257 Ga. 808, 364 S.E.2d 840, cert. denied, 488 U.S. 873, 109 S. Ct. 191, 102 L. Ed. 2d 160 (1988).  

Failure to give notice and an opportunity to respond. - While the trial court properly considered the Georgia Rules of Professional Conduct when deciding the issue of revocation of two attorneys' pro hac vice admission, the court erred in revoking the attorneys' admission because the attorneys were not given a meaningful opportunity to respond to the charge that the attorneys had violated specific rules as the attorneys had not been given notice. Ford Motor Co. v. Young, 322 Ga. App. 348, 745 S.E.2d 299 (2013).  

Cited in LeaseFirst v. Paulk, 200 Ga. App. 497, 408 S.E.2d 707 (1991); Magnan v. Miami Aircraft Support, Inc., 217 Ga. App. 855, 459 S.E.2d 592 (1995).  

4.5. Entries of appearance and withdrawals by members or employees of law firms or professional corporations

The entry of an appearance or request for withdrawal by an attorney who is a member or an employee of a law firm or professional corporation shall relieve the other members or employees of the same law firm or professional corporation from the necessity of filing additional entries of appearance or requests for withdrawal in the same action. 
  

4.6. To notify of representation

In any matter pending in a superior court, promptly upon agreeing to represent any client, the new attorney shall notify the appropriate calendar clerk in writing (and, in criminal actions, the district attorney; and, in civil actions the opposing attorney(s)) of the fact of such representation, the name of the client, the name and number of the action, the attorney's firm name, office address and telephone number. 
  
Each such attorney shall notify the calendar clerk (and, in criminal actions, the district attorney; and, in civil actions, the opposing attorney(s)) immediately upon any change of representation, name, address or telephone number. 
  


JUDICIAL DECISIONS

Notice of change of representation held not required. - Where defendant appeared pro se in an initial divorce proceeding, but hired an attorney to represent her in a subsequent motion to set aside the judgment, the attorney's filing of a signed pleading constituted a sufficient entry of appearance, and no notice of change of representation was required. Beresh v. Messmore, 261 Ga. 812, 411 S.E.2d 493 (1992).  

4.7. To utilize assigned judge

Attorneys shall not present to any judge any matter or issue in any action which has been assigned to another judge, except under the most compelling circumstances. In that event, any attorney doing so shall first advise the judge to whom the matter is presented that the action is assigned to another judge. Counsel shall also inform the assigned judge as soon as possible that the matter was presented to another judge. 
  


JUDICIAL DECISIONS

Cited in Thorpe v. Russell, 274 Ga. 781, 559 S.E.2d 432 (2002).  

4.8. To notify of related cases

At any time an attorney is counsel in any action which the attorney knows is or may be related to another action either previously or presently pending in and assigned to a particular judge of a superior court in the same circuit involving some or all of the same subject matter, or some or all of the same factual issues, such attorney immediately shall so advise the judges involved, who will then make an appropriate determination as to which judge the action or actions should be assigned. 
  


JUDICIAL DECISIONS

Transfer not improper. - It was proper for the trial court clerk to assign a case to a judge other than the judge overseeing a receivership case, even though the limited liability corporation's (LLC) attorneys failed to comply with Ga. Unif. Super. Ct. R. 4.8, as: (1) the judge hearing the receivership case had entered an order concluding that the case had been properly assigned and that the LLC was authorized to pursue a temporary restraining order before the assigned judge or any presiding judge, (2) Ga. Unif. Super. Ct. R. 3.2 was not mandatory, and (3) the judge presiding over the receivership was aware of the information required to be disclosed by Ga. Unif. Super. Ct. R. 4.8. Leventhal v. Cumberland Dev., LLC, 267 Ga. App. 886, 600 S.E.2d 616 (2004).  

Failure to notify court of renewal status of case not nonamendable defect. - Failure of plaintiffs to notify the trial court of the renewal status of their action pursuant to this rule was not a nonamendable defect. Hardeman v. Roberts, 214 Ga. App. 484, 448 S.E.2d 254 (1994).  

4.9. To notify of previous presentation to another judge

Attorneys shall not present to a judge any matter which has been previously presented to another judge without first advising the former of the fact and result of such previous presentation. 
  

4.10. To notify of settlements and dismissals

Immediately upon the settlement or dismissal of any civil action the involved attorneys shall notify the assigned judge and, where appropriate, the calendar clerk of such event. 
  


JUDICIAL DECISIONS

In divorce action. - Where attorneys representing a husband and a wife in divorce proceedings negotiated a settlement, which they believed that they each had authority to enter on behalf of their clients, and they announced to the trial court that a settlement had been reached, the trial court properly granted the wife's motion to enforce the agreement after the husband refused to sign the amended document, which contained changes requested by his attorney. Gravley v. Gravley, 278 Ga. 897, 608 S.E.2d 225 (2005).  

4.11. Attorneys:  Appearance, withdrawal and duties; to attend and remain

Subject to the provisions of Rule 17, attorneys having matters on calendars, or who are otherwise directed to do so, unless excused by the court, are required to be in court at the call of the matter and to remain until otherwise directed by the court. Should the judge excuse counsel from the courtroom before the matter is concluded such attorney(s) shall return as directed. So that the court can provide timely direction, counsel shall contact the trial court daily during the remainder of any ongoing calendar. Failure of any attorney in this respect shall subject that attorney to the contempt powers of the court. 
  

4.12. Binding authority

Attorneys of record has apparent authority to enter into agreements on behalf of their clients in civil actions. Oral agreements, if established, are enforceable. 
  


JUDICIAL DECISIONS

Authority in divorce actions. - An attorney has the authority to enter settlement agreements in divorce actions, and an oral agreement is binding upon the client. Bridges v. Bridges, 256 Ga. 348, 349 S.E.2d 172 (1986); Finch v. Finch, 202 Ga. App. 330, 414 S.E.2d 245 (1991).  

An oral settlement agreement memorialized in a letter which counsel for both parties agreed set forth the terms of the settlement was enforceable. Scott v. Carter, 239 Ga. App. 870, 521 S.E.2d 835 (1999).  

Misunderstanding or mistake negates agreement. - Where there was clear authority of an attorney to enter into a settlement agreement, but there was also evidence of a misunderstanding or mistake as to the terms which arose in a conference between the attorneys, there was no agreement to be enforced. No contract exists until all essential terms have been agreed to. Bridges v. Bridges, 256 Ga. 348, 349 S.E.2d 172 (1986).  

Enforcement of settlement agreement between multiple versions upheld. - Trial court did not err by enforcing a settlement agreement because two written versions of an agreement negotiated by counsel were signed by the mortgagor and both documents contained the main disputed term, namely the modification of the security deed on the Georgia home, and both documents provided that the parties would execute all documents necessary to resolve the matter and cooperate to effectuate the settlement in a timely manner. Tillman v. Vinings Bank, 324 Ga. App. 469, 751 S.E.2d 117 (2013).  

Necessity of a writing. - An agreement between attorneys on behalf of their clients must be in writing in order to be enforceable, so the absence of a writing prevents enforcement. LeCroy v. Massey, 185 Ga. App. 828, 366 S.E.2d 215, cert. denied, 185 Ga. App. 910, 366 S.E.2d 215 (1988); Johnson v. Gwinnett County, 215 Ga. App. 79, 449 S.E.2d 856 (1994).  

Trial court erred in granting motion to enforce alleged agreement. - See Rodebaugh v. Robbins, 180 Ga. App. 338, 349 S.E.2d 195 (1986).  
Although an attorney of record has apparent authority to enter into an agreement on behalf of the attorney's client, and although the former attorney of defendant partner submitted an affidavit stating that the attorney had announced at a calendar call that a settlement had been reached between the partner and plaintiff, the operator of a mobile home park, the trial court erred in granting the operator's motion to enforce the alleged settlement agreement given that the partner contended that no agreement had been reached on all the terms of the settlement, and the partner's attorney ultimately confirmed in a subsequent affidavit that not all terms had been agreed upon; since the existence of the agreement was hotly contested and no writings established the agreement, the alleged agreement was not enforceable. Walls v. Walls, 260 Ga. App. 673, 580 S.E.2d 564 (2003).  
Trial court erred in denying a former employer's motion for summary judgment in a former employee's action to enforce a mediation settlement because the employer's attorney did not have apparent authority to bind the employer to the settlement agreement since the settlement agreement expressly provided for the signature of the employer's president, who refused to sign the agreement; the evidence did not show that the president either intended to make the employee believe that the attorney was authorized to act for the president or realized that the president's conduct was likely to create such belief. OMNI Builders Risk, Inc. v. Bennett, 313 Ga. App. 358, 721 S.E.2d 563 (2011).  

Attorney's authority to waive claims. - Because an explicit waiver of a client's malpractice claims against a doctor was done with the client's knowledge, and the attorney was authorized to release the claim and/or had apparent authority to do so under Ga. Unif. Super. Ct. R. 4.12, the trial court properly granted summary judgment to the doctor. Speed v. Muhanna, 274 Ga. App. 899, 619 S.E.2d 324 (2005).  
No evidence existed that two clients ever provided notice limiting their attorney's authority. Although their attorneys submitted affidavits asserting that they did not agree to waive or limit any issues at a hearing, in the absence of a transcript of the hearing, the appellate court had to presume that the evidence supported the trial court's findings that the clients stipulated that the only issue that remained for the trial court's consideration was the validity of the after-acquired property clauses in the decedent's trust documents. Rose v. Waldrip, 316 Ga. App. 812, 730 S.E.2d 529 (2012), cert. denied, No. S12C1888, 2012 Ga. LEXIS 981 (Ga. 2012).  

Cited in Crystal Cubes of Stone Mt., Inc. v. Kutz, 201 Ga. App. 338, 411 S.E.2d 53 (1991).  

4.13. Limited Appearances

No attorney shall enter into limited representation of a party in a superior court without first notifying the court and the opposing party of the limitations of such appearance by filing an entry of limited appearance. Such notice must comply with Rule 4.2 of these rules and must further state the limited purpose and duration of such appearance. 
  
Absent notice of the limitation of representation with respect to purpose and duration, the attorney shall not be relieved as attorney of record until the grant of a motion to withdraw compliant with Rule 4.3 of these rules. 
  

  Editor's notes. - This rule was adopted effective February 25, 2021.  

——————————

Rule 5. Discovery in civil actions.


Rules text
  Editor's notes. - The following appears as a footnote to this rule: "Rule 5 shall not be applied in any case prior to January 1, 1986."  

5.1. Prompt completion

In order for a party to utilize the court's compulsory process to compel discovery, any desired discovery procedures must first be commenced promptly, pursued diligently and completed without unnecessary delay and within 6 months after the filing of the answer. In any action in which an answer is not filed within 30 days of service, or by the date set forth in any extension or court order, the 6-month period shall begin to run 30 days after service. At any time, the court, in its discretion, may open, extend, reopen or shorten the time to utilize the court's compulsory process to compel discovery. 
  

  Editor's notes. - This rule was amended effective May 15, 2014.  
Law reviews. -  For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988).  


JUDICIAL DECISIONS

Applicable period when no answer filed. - This rule does not contemplate default situations. The rule dates the beginning of the discovery period only from the filing of the answer. The rule is silent as to the beginning of the discovery period when no answer has been filed, perhaps due to oversight in drafting the rule. Therefore, the six month limitation on the discovery period does not apply when no answer has been filed. The matter is left to the discretion of the trial judge. Gray v. Whisenaut, 258 Ga. 242, 368 S.E.2d 115 (1988).  

Reliance upon written order. - Once a written order pertaining to discovery is issued, the parties may rely upon the order until such time that it is properly vacated. Stewart v. Stewart, 260 Ga. 812, 400 S.E.2d 622 (1991).  

This rule does not require that a party be given six months in which to complete discovery. Alexander v. Macon-Bibb County Urban Dev. Auth. & Urban Properties #47, 257 Ga. 181, 357 S.E.2d 62 (1987).  

Request for compulsory process made after six-month period. - This rule makes the commencement and pursuit of discovery within the six-month discovery period a condition of using the trial court's compulsory process. It does not require the compulsory process itself to be requested within the discovery period. Fisher v. Board of Comm'rs, 200 Ga. App. 353, 408 S.E.2d 120 (1991).  
So long as discovery is promptly and diligently pursued by the moving party within the discovery period, a motion to compel or for sanctions may be brought after the expiration of the discovery period. Fisher v. Board of Comm'rs, 200 Ga. App. 353, 408 S.E.2d 120 (1991).  

No announcement that six-month discovery period shortened. - In a feud between siblings over their aunt's estate, the parts of the trial court's order that granted permanent relief were vacated because the appellants objected that discovery was not complete; the court did not announce that it was shortening the ordinary six-month discovery period; before the hearing, the appellants had filed a motion seeking to withhold ruling on the disposition of the real property until discovery was complete; and, at the hearing, both sides indicated that they were still gathering evidence which they wanted to present to the court; accordingly, the trial court's curtailment of discovery by granting premature permanent relief was not permissible. Barnes v. Channel, 303 Ga. 88, 810 S.E.2d 549 (2018).  

Plaintiff allowed discovery. - Plaintiff who served a notice to produce under § 24-10-26 approximately 20 days prior to trial was entitled to have documents produced even though the six-month discovery period provided by this rule had expired. Gaffron v. Metropolitan Atlanta Rapid Transit Auth., 229 Ga. App. 426, 494 S.E.2d 54 (1997).  

Plaintiff barred from discovery. - Where plaintiff neither served his interrogatories within six months after the filing of defendant's answer nor obtained an order extending the time period, and expiration of the six-month period occurred after January 1, 1986, plaintiff was barred from seeking an order compelling responses to the interrogatories. Jack Eckerd Drug Co. v. Covington, 183 Ga. App. 164, 358 S.E.2d 311 (1987).  

Denial of motion to compel proper. - Trial court did not abuse the court's discretion by denying a motion to compel discovery before ruling on an investor's motion for summary judgment because although no express order was entered by the trial court denying the motion to compel discovery, it was not presumed that the trial court failed to consider the motion to compel before ruling on summary judgment, but rather, it was presumed that the trial court implicitly denied the motions to compel upon entering summary judgment; assuming the trial court properly exercised the court's discretion to delay the hearing on the motion for summary judgment and to extend the time for allowing a financial advisor to take depositions, there is no evidence that the advisor made any effort to schedule the depositions before the trial court rescheduled the hearing. Tyler v. Thompson, 308 Ga. App. 221, 707 S.E.2d 137 (2011).  

Motion to compel discovery improperly denied. - In a premises liability action involving a rape of a minor at an apartment building, the trial court abused the court's discretion in denying the plaintiff's motion to compel discovery without either reaching the merits or determining whether the desired discovery procedures had been promptly commenced, diligently pursued, and completed without unnecessary delay and the court's reasoning that the trial was only a few weeks away with no time to address the matter fairly and thoughtfully was not compelling. Pres. Mgmt., Inc. v. Herrera, 352 Ga. App. 710, 835 S.E.2d 777 (2019).  

No right to six months minimum. - This rule does not preclude a court from refusing to grant a continuance for additional discovery when six months have not elapsed. Walton v. Datry, 185 Ga. App. 88, 363 S.E.2d 295 (1987), cert. denied, 185 Ga. App. 911, 363 S.E.2d 295 (1988).  

Six month discovery period inapplicable. - In a wrongful death action, the trial court did not abuse the court's discretion in denying the defendant's motion to compel discovery because the defendant failed to file an answer and was in default; thus, the six-month discovery period established by Ga. Unif. Super. Ct. R. 5.1 did not apply. Freese II, Inc. v. Mitchell, 318 Ga. App. 662, 734 S.E.2d 491 (2012).  

Discretion of court. - The trial court is granted wide discretion in a civil case to extend, reopen, or shorten the time for discovery. Magliaro v. Lewis, 203 Ga. App. 632, 417 S.E.2d 395 (1992), cert. denied, 203 Ga. App. 907, 417 S.E.2d 397 (1992).  

Time for discovery in transferred cases. - When a case is transferred from one court to another, the decision as to whether the time period for discovery under this rule runs from the filing of the defendant's answer in the forum in which the complaint was originally filed, or from the time the case is transferred to the court of proper venue, is one which must be left to the discretion of the trial judge. Monroe v. Brooks, 195 Ga. App. 310, 393 S.E.2d 463 (1990).  

No abuse of discretion. - No abuse of the trial court's discretion was found where the trial court found that the discovery sought was not reasonably calculated to lead to admissible evidence relevant to the issues in the case. Magliaro v. Lewis, 203 Ga. App. 632, 417 S.E.2d 395 (1992), cert. denied, 203 Ga. App. 907, 417 S.E.2d 397 (1992).  
Considering the complaint, the motion for summary judgment, the evidence, and the intended discovery still sought by plaintiffs, the refusal to extend the date for completion of the record for summary judgment purposes was not error. Plaintiffs did not demonstrate a need which might have yielded a genuine issue of material fact. Thurmond v. Richmond County Bd. of Educ., 207 Ga. App. 437, 428 S.E.2d 392 (1993).  
The trial court did not abuse its discretion in not ruling on a motion to compel discovery prior to ruling on a motion for summary judgment, because the questions sought to clearly invade the attorney-client privilege. NationsBank v. SouthTrust Bank, 226 Ga. App. 888, 487 S.E.2d 701 (1997).  

Cited in Campbell v. Hyatt Regency, 193 Ga. App. 542, 388 S.E.2d 341 (1989); Jones v. Cropps, 197 Ga. App. 313, 398 S.E.2d 295 (1990); Demido v. Wilson, 261 Ga. App. 165, 582 S.E.2d 151 (2003); Monolith Cos., LLC v. Hunter Douglas Hospitality, Inc., 333 Ga. App. 898, 777 S.E.2d 726 (2015); Martin v. Fulton County Bd. of Registration & Elections, 307 Ga. 193, 835 S.E.2d 245 (2019).  

5.2. Filing requirements

(1)  Depositions and other original discovery material shall not be filed with the court unless or until required by the provisions of O.C.G.A. § 9-11-29.1 (a)(1)-(5). 
  
(2)  A party serving Interrogatories, Requests for Production of Documents, Requests for Admission and Answers or responses thereto upon counsel, a party or a non-party shall file with the court a certificate indicating the pleading which was served, the date of service (or that the same has been delivered for service with the summons) and the persons served. 
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Service of responses to requests to admit. - Service of responses to requests to admit was timely as calculated pursuant to O.C.G.A. § 1-3-1(d)(3); therefore, the requests were not deemed admitted. The fact that the certificate of service was not filed with the clerk under Ga. Unif. Super. Ct. R. 5.2 until later did not impact the fact that service of the responses was timely. Cruickshank v. Fremont Inv. & Loan, 307 Ga. App. 489, 705 S.E.2d 298 (2010).  

5.3. Depositions upon oral examination - Duration

Unless otherwise authorized by the court or stipulated by the parties, a deposition is limited to one day of seven hours. The court must allow additional time if needed for a fair examination of the deponent or if the deponent or another person or other circumstance impedes or delays the examination. 
  

5.4. Early planning conference and discovery plan

(1)  The parties may agree to an early planning discovery conference, the judge may order the parties to hold an early planning discovery conference, or a party may petition the court for an early planning discovery conference. The conference may be held in the county in which the action is pending or at such other place or by such other means as agreeable to the court. A discovery conference may be held by telephone, by video conference, or in person, or a combination thereof, unless the court orders the parties to attend in person. During an early planning discovery conference, the parties shall: 
  
a.  Consider the nature and basis of the parties' claims and defenses and the possibilities of settling the case; 
  
b.  Resolve any issues regarding the scope of preservation of information; 
  
c.  Discuss the preparation of a discovery plan; and 
  
d.  Discuss any such issues as are relevant to the case. 
  
(2)  After an early planning discovery conference, the parties may submit an agreed upon discovery plan within 14 days of the meeting and may request a conference with the court regarding the plan. Unless the parties agree otherwise, the attorney for the plaintiff shall be responsible for submitting the discovery plan to the court. The discovery plan may include: 
  
a.  A statement of the issues in the case and a brief factual outline; 
  
b.  A schedule of discovery including discovery of electronically stored information; 
  
c.  A defined scope of preservation of information and appropriate conditions for terminating the duty to preserve prior to the final resolution of the case; 
  
d.  The format by which electronically stored information will be produced; and 
  
e.  Sources of any stored information that is not reasonably accessible because of undue burden or cost. 
  
(3)  If a discovery plan is not agreed upon, the parties may submit to the court within 14 days of the meeting a joint report indicating the agreed upon parts of the discovery plan and the position of each party on the parts upon which they disagree. The court shall confer in an appropriate manner with the parties to resolve any outstanding issues. 
  

  Editor's notes. - This rule was adopted effective June 4, 2015.  
Law reviews. -  For annual survey of domestic relations law, see 67 Mercer L. Rev. 47 (2015).  

5.5. Privilege

(1)  Information withheld. When a party withholds information otherwise discoverable by claiming that the information is privileged or subject to protection as trial preparation material, the party shall: 
  
a.  Expressly make the claim; and 
  
b.  Describe the nature of the documents, communications, or tangible things not produced or disclosed and do so in a manner that, without revealing information itself privileged or protected, will enable other parties to assess such claim. 
  
(2)  Information produced. If information produced in discovery is subject to a claim of privilege or of protection as trial preparation material, the party making the claim may notify any party that received the information of the claim and the basis for it. The producing party shall preserve the information until the claim is resolved. After being notified, a party: 
  
a.  Shall promptly return, sequester, or destroy the specified information and any copies thereof; 
  
b.  Shall not use or disclose the information until the claim is resolved; 
  
c.  Shall take reasonable steps to retrieve the information if the party disclosed it before being notified; and 
  
d.  May promptly present the information to the court for in camera review for determination of the claim. 
  

  Editor's notes. - This rule was adopted effective June 4, 2015.  
Law reviews. -  For annual survey of domestic relations law, see 67 Mercer L. Rev. 47 (2015).  

——————————

Rule 6. Motions in civil actions.

Rules text
Law reviews. -  For annual survey of trial practice and procedure, see 38 Mercer L. Rev. 383 (1986). For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988).  

6.1. Filing

In civil actions every motion made prior to trial, except those consented to by all parties, when filed shall include or be accompanied by citations of supporting authorities and, where allegations of unstipu- lated fact are relied upon, supporting affidavits, or citations to evidentiary materials of record. In circuits utilizing an individual assignment system, the clerk shall promptly upon filing furnish a copy provided by the attorney or party of such motions and related materials to the assigned judge or the judge's designee. When an attorney or party e-files a motion or any response, the attorney or party shall notify the opposing parties and the assigned judge or the judge's designee by e-mail of the motion or response contemporaneously but no later than 24 hours after e-filing. 
  

  Editor's notes. - This rule is amended effective July 2, 2020.  


JUDICIAL DECISIONS

A petition seeking a finding of contempt is not a "motion made prior to trial" within the meaning of this rule. Arnold v. McKibbins, 210 Ga. App. 262, 435 S.E.2d 685 (1993), cert. denied, 210 Ga. App. 901, 435 S.E.2d 685 (1993).  

Late filing of affidavit. - Trial court did not err in awarding attorney fees based upon untimely affidavits where there was no objection or motion to strike. Spratt v. Henderson Mill Condominium Ass'n, 224 Ga. App. 761, 481 S.E.2d 879 (1997).  

Nonmovants held not deprived of time to respond. - The court did not err in holding a hearing on a summary judgment motion only 15 days after the motion was supplemented with citations to authority, and did not deprive nonmovants of the right to 30 days to respond, where nonmovants waived expansion of the time and resetting of the trial by not only rejecting the court's offer but by affirmatively asking the court to move forward with the summary judgment determination. Southern Trust Ins. Co. v. Georgia Farm Bureau Mut. Ins. Co., 194 Ga. App. 751, 391 S.E.2d 793 (1990).  

Cited in Carlin v. Fuller, 189 Ga. App. 845, 377 S.E.2d 877 (1989); Beasley v. Beasley, 260 Ga. 419, 396 S.E.2d 222 (1990); City of Warner Robins v. Baker, 255 Ga. App. 601, 565 S.E.2d 919 (2002); Smith v. Atl. Mut. Cos., 283 Ga. App. 349, 641 S.E.2d 586 (2007).  

6.2. Reply (Motions in Civil Actions)

Unless otherwise ordered by the judge or as provided by law, each party opposing a motion shall serve and file a response, reply memorandum, affidavits, or other responsive material not later than 30 days after service of the motion. Such response shall include or be accompanied by citations of supporting authorities and, where allegations of unstipulated facts are relied upon, supporting affidavits or citations to evidentiary materials of record. [In State Court, see State Court Rule 6.2.] 
  


JUDICIAL DECISIONS

This rule does not conflict with § 9-11-56(c), which requires that the motion be served at least 30 days before the time fixed for hearing. Spikes v. Citizens State Bank, 179 Ga. App. 479, 347 S.E.2d 310 (1986).  
There is no conflict between the requirements of Rules 6.2 and 6.5 and § 9-11-56; rather, the requirements are in addition to those set out in the Civil Practice Act. West v. Nodvin, 183 Ga. App. 645, 359 S.E.2d 729 (1987).  

Construed with Civil Practice Act. - This rule must yield to conflicting provisions of the Civil Practice Act. Valhalla, Inc. v. O'Donnell, 199 Ga. App. 679, 405 S.E.2d 895 (1991).  

Applicability to contempt petitions. - This section does not apply to a contempt petition which is not a pretrial motion but an independent proceeding. Hall v. Bussey, 207 Ga. App. 310, 427 S.E.2d 818 (1993).  

Applicability as to supersedeas motion. - This rule does not apply to motion for supersedeas bonds. Cloud v. Georgia Cent. Credit Union, 214 Ga. App. 594, 448 S.E.2d 913 (1994); Rapps v. Cooke, 234 Ga. App. 131, 505 S.E.2d 566 (1998).  

O.C.G.A. § 9-11-56(c) refers only to filing of opposing affidavits prior to the day of hearing and provides no authority for other responsive materials to be filed outside the 30-day period prescribed by this rule. Winchester v. Sun Valley-Atlanta Assocs., 206 Ga. App. 140, 424 S.E.2d 85 (1992); Coastal Plains Trucking Co. v. Thomas County Fed. Sav. & Loan Ass'n, 224 Ga. App. 885, 482 S.E.2d 493 (1997).  

Judicial discretion. - The conditional language in this rule gives a trial judge discretion; court did not err in considering a motion to dismiss without allowing 30 days to expire. Kidd v. Unger, 207 Ga. App. 109, 427 S.E.2d 82 (1993).  
This rule does not give the court unfettered authority to excuse late filings; instead it gives the court the discretion to extend or limit the filing period. Hosley v. Davidson, 211 Ga. App. 529, 439 S.E.2d 742 (1993).  

Service of motion on opposing party as notice. - Where plaintiff alleged that she received no prior notice of the date of ruling on the motions for summary judgment, it was held that service of a motion on an opposing party serves as notice to that party that the court will take the matter under advisement after 30 days (the time during which the opposing party may file a response to the motion) after service of the motion has passed. Jacobsen v. Muller, 181 Ga. App. 382, 352 S.E.2d 604 (1986).  

Motion to dismiss converted to motion for summary judgment. - Plaintiff's failure to respond to a motion to dismiss by providing opposing affidavits, until the trial court decided to convert the motion to dismiss into a summary judgment motion, did not entitle defendants to a ruling in their favor. Hart v. Sullivan, 197 Ga. App. 759, 399 S.E.2d 523 (1990).  

Objection to timeliness of responsive affidavit waived unless timely. - An objection to the timeliness of an affidavit submitted in response to a motion for summary judgment will be deemed waived unless it is itself timely raised in the trial court. Pruitt v. Tyler, 181 Ga. App. 174, 351 S.E.2d 539 (1986).  

Failure to comply with provisions. - A failure by a plaintiff to file an affidavit under this rule or a failure to respond to a motion for summary judgment under Rule 6.5 does not entitle a defendant automatically to receive favorable consideration of a motion for summary judgment. Rather it results in the plaintiff's losing an opportunity to persuade a trial court in his favor. Moore v. Goldome Credit Corp., 187 Ga. App. 594, 370 S.E.2d 843 (1988).  
The failure of the non-moving party to file the pleadings required by this rule does not entitle the moving party to the grant of summary judgment. Robertson v. Wheeler, 208 Ga. App. 68, 429 S.E.2d 714 (1993).  
Trial court granted summary judgment in violation of the rule that failure to file by nonmovant does not entitle movant to summary judgment, where defendant had failed to file a response to a motion and failed to file a statement of disputed facts, where defendant had moved for summary judgment, the court denied the motion, found a genuine issue of material fact and next considered the plaintiff's motion for summary judgment and granted partial summary judgment. Robertson v. Wheeler, 208 Ga. App. 68, 429 S.E.2d 714 (1993).  
By failing to make a timely response to a motion for summary judgment, a party merely waives his right to present evidence in opposition to the motion, and it does not automatically follow that the motion should be granted. Ackerman & Co. v. Lostocco, 216 Ga. App. 242, 454 S.E.2d 792 (1995).  
By failing to timely respond to a motion for summary judgment, defendant waived the right to present evidence in opposition to the motion and the trial court did not abuse its discretion in declining to consider the untimely evidence submitted by defendant. Fowler v. Smith, 237 Ga. App. 841, 516 S.E.2d 845 (1999).  
The defendant was not entitled to dismissal of the complaint on the basis of the statute of limitations, notwithstanding that the plaintiff failed to file a written response to the defendant's motion to dismiss, where the face of the complaint showed that the action was timely filed. Gullatt v. Omega Psi Phi Fraternity, Inc., 248 Ga. App. 779, 546 S.E.2d 927 (2001).  
Trial court did not err in dismissing the shareholder derivative action filed by the shareholder, as it was within the trial court's discretion to dismiss the action once the shareholder failed to initiate discovery to determine whether the report filed by the special litigation committee that responded to the shareholder's claims of corporate improprieties and which concluded that the shareholder's claims were meritless was made in good faith and properly concluded that pursuing a lawsuit against the corporation was not in the corporation's best interests. Thompson v. Scientific Atlanta, Inc., 275 Ga. App. 680, 621 S.E.2d 796 (2005).  
Debtor's opposition to a complained of substitution of a party plaintiff was untimely in that it was filed nearly 90 days after the motion to substitute was filed and two months after the superior court allowed the substitution by its order. Kent v. A.O. White, Jr., Consulting Eng'r, Inc., 279 Ga. App. 563, 631 S.E.2d 782 (2006).  
Appellee had the burden to show entitlement to have a special master's report become the judgment of the trial court in a suit seeking to quiet title and an appellant's failure to respond to appellee's motion for the trial court to adopt the special master's report as the judgment of the trial court did not preclude the appellant from raising objections to the trial court's judgment in a new trial motion. Steinichen v. Stancil, 281 Ga. 75, 635 S.E.2d 158 (2006).  
A married couple who brought a professional malpractice suit against a hospital authority and a physical therapist had not timely responded to renewed motions to dismiss, but had waited almost a year to file their response. Because the response was patently untimely under Ga. Unif. Super. Ct. R. 6.2 and without leave of court to be filed late, the trial court did not abuse its discretion when it struck the response as well as an expert's new affidavit under O.C.G.A. § 9-11-6(d). Cogland v. Hosp. Auth., 290 Ga. App. 73, 658 S.E.2d 769 (2008).  
In a breach of fiduciary suit, a trial court erred by granting the defendants' motion to dismiss because the court violated Ga. Unif. Super. Ct. R. 6.2 by failing to give the plaintiff an opportunity to respond to the motion. Considine v. Murphy, 320 Ga. App. 316, 739 S.E.2d 777 (2013).  

Allowing plaintiff less than 30 days to respond to defendants' motion for reconsideration of the denial of their motion for summary judgment was not error since plaintiff had the opportunity to litigate her claim on the merits in responding to the initial motion for summary judgment. Butler v. Bolton Rd. Partners, 222 Ga. App. 791, 476 S.E.2d 265 (1996).  

Dismissal of a complaint is proper before the 30 days to respond  set forth in Ga. Unif. Super. Ct. R. 6.2 expires if the complaint fails to state a claim upon which relief could be granted since evidence is not required for the trial court to make that determination. Charles H. Wesley Educ. Found., Inc. v. State Election Bd., 282 Ga. 707, 654 S.E.2d 127 (2007).  

Party should be allowed 30 days to respond. - Trial court generally should allow a party 30 days to respond to a motion and to any evidence submitted in support thereof. However, if evidence is not required, a court has the discretion to rule on a motion to dismiss before the 30 days required by Ga. Unif. Super. Ct. R. 6.2 expires. Considine v. Murphy, 320 Ga. App. 316, 739 S.E.2d 777 (2013).  

Effect of delay in obeying order to compel production of documents. - Party's filing of affidavits approximately two months following the entry of an order compelling the production of documents amounted to a failure to comply with this rule, and constituted a waiver of the party's right to present the affidavits in opposition to the discovery motion. Beech Aircraft Corp. v. Jackson, 199 Ga. App. 627, 405 S.E.2d 518 (1991), cert. denied, 199 Ga. App. 905, 405 S.E.2d 518 (1991).  

Failure to submit opposing affidavits. - While plaintiffs failed to respond to the motion to dismiss, they were not required to respond to the motion for summary judgment, by providing opposing affidavits, until the trial court decided to convert the motion to dismiss into a summary judgment motion. Thus, plaintiff 's failure to submit affidavits controverting defendants' affidavit did not entitle defendants to a ruling in their favor. Hart v. Sullivan, 197 Ga. App. 759, 399 S.E.2d 523 (1990).  
Because a dental patient's expert affidavit pursuant to O.C.G.A. § 9-11-9.1 was not based on certified or sworn records, nor was it based on the personal knowledge of the expert, the trial court erred in denying the dentist's motion for summary judgment in the patient's dental malpractice action; although the records custodian had failed to properly provide certified copies of the records upon the patient's discovery request, the patient waived the right to present such evidence pursuant to Ga. Unif. Super. Ct. R. 6.2 where the patient did not file a timely response to the dentist's summary judgment with an O.C.G.A. § 9-11-56(f) affidavit, and the patient did not show excusable neglect for purposes of O.C.G.A. § 9-11-60(b). Rudd v. Paden, 279 Ga. App. 141, 630 S.E.2d 648 (2006).  

Untimely affidavits. - Trial court erred in granting summary judgment to a dog owner in a neighbor's malicious prosecution suit without considering the neighbor's affidavit on the basis that it was not timely filed pursuant to Ga. Unif. Super. Ct. R. 6.2. O.C.G.A. § 9-11-56(c) required a trial court to consider opposing affidavits filed any time prior to the hearing. Woods v. Hall, 315 Ga. App. 93, 726 S.E.2d 596 (2012).  

Denial of motion for extension of time proper. - Because a motion for an extension of time to respond to a summary judgment motion and conduct additional discovery failed to set forth specific reasons why additional time was necessary and failed to include the affidavit required under O.C.G.A. § 9-11-56(f), a trial court acted within its discretion in declining to grant the requested extension of time. Smyrna Dev. Co. v. Whitener Ltd. P'ship, 280 Ga. App. 788, 635 S.E.2d 173 (2006).  

Objection to timeliness waived on appeal if not raised in trial court. - Wife waived her objection to the timeliness of the husband's response to her motion to enforce a settlement agreement because it was not raised in the trial court. Buchanan v. Buchanan, 348 Ga. App. 15, 821 S.E.2d 100 (2018).  

Right to rely on request for hearing. - Motorist's Ga. Unif. Super. Ct. R. 6.3 request for a hearing on the motions to open default, for summary judgment, and to dismiss, gave an injured person the right to rely on that request, despite the failure to file responses; in fact, notwithstanding Ga. Unif. Super. Ct. R. 6.2's 30-day requirement, O.C.G.A. § 9-11-56(c) entitled the injured person to file opposing affidavits until the day before the hearing, and a trial court erred in granting the motorist's motions without a hearing. Landsberg v. Powell, 278 Ga. App. 13, 627 S.E.2d 922 (2006).  

Late notice of hearing on motion did not cause prejudice. - In a suit for breach of a promissory note and related guaranties, while the guarantors were not properly served with the rule nisi order setting the April 15, 2014 hearing, the guarantors learned of the hearing on April 10, 2014, and the lack of notice, thus, did not prevent the guarantors' counsel from preparing for or appearing at the April 15 hearing nor was there any evidence that the guarantors were deprived of the guarantors' right under O.C.G.A. § 9-11-6(d) to serve affidavits opposing the motion as late. MJL Props. v. Cmty. & S. Bank, 330 Ga. App. 524, 768 S.E.2d 111 (2015).  

Trial court erred in ruling without allowing opponent to respond. - Trial court erred in awarding a debtor attorney's fees and expenses under O.C.G.A. § 9-15-14 without holding a hearing on the debtor's motion, allowing the creditor 30 days in which to file a response as required under Ga. Unif. Super. Ct. R. 6.2, and in failing to make findings of fact or explain the statutory basis for the court's award of fees. Unifund CCR Partners v. Mehrlander, 309 Ga. App. 685, 710 S.E.2d 882 (2011).  
Because the trial court looked strictly at the complaint and dismissed the complaint for failure to state a claim upon which relief could be granted, without considering matters outside the pleadings, the trial court was not required to allow the borrower 30 days to respond. Sparra v. Deutsche Bank National Trust Company, 336 Ga. App. 418, 785 S.E.2d 78 (2016).  

This rule applied to defendant's motion for attorney fees under O.C.G.A. § 9-15-14 made after dismissal of the case; thus, where plaintiffs had not filed a response to the motion, the trial court did not err in refusing to permit testimony at the hearing thereon. Forest Lakes Home Owners Ass'n v. Green Indus., Inc., 218 Ga. App. 890, 463 S.E.2d 723 (1995).  

Discretion to consider affidavits not timely filed. - In a mandamus action wherein a principal sued a school superintendent seeking reinstatement to a former position, the trial court did not err by considering the principal's affidavit filed late in support of the principal's petition for mandamus, showing that the principal was earning less in an assignment as a math teacher because of a reduction in working hours, as it was within the trial court's discretion to consider opposing affidavits not served within statutory time limits. Hall v. Nelson, 282 Ga. 441, 651 S.E.2d 72 (2007).  

Rule not applicable. - Ga. Unif. Super. Ct. R. 6.2 did not apply to a situation where the injured persons' motion for reconsideration had been granted by the trial court and the motion to reconsider that order, which granted the injured persons the relief they requested, was not in response to their motion, but the court's order. Patel v. Sanders, 277 Ga. App. 152, 626 S.E.2d 145 (2006), overruled on other grounds, Ragan v. Mallow, 319 Ga. App. 443, 2012 Ga. App. LEXIS 1061 (Ga. Ct. App. 2012).  

Cited in Mack v. Smith, 178 Ga. App. 652, 344 S.E.2d 474 (1986); Diplomat Restaurant, Inc. v. Anthony, 180 Ga. App. 431, 349 S.E.2d 284 (1986); Cherry v. Coast House, Ltd., 257 Ga. 403, 359 S.E.2d 904 (1987); Sofet v. Roberts, 185 Ga. App. 451, 364 S.E.2d 595 (1987); Wimberly v. Karp, 185 Ga. App. 571, 365 S.E.2d 131 (1988); O'Quinn v. Southeast Radio Corp., 190 Ga. App. 608, 380 S.E.2d 487 (1989); Medders v. Commodore Fin. Servs. Corp., 190 Ga. App. 618, 379 S.E.2d 561 (1989); Randall v. Timberlake Assocs., 199 Ga. App. 574, 405 S.E.2d 564 (1991); First Community Bank v. Bryan Starr & Assocs., 203 Ga. App. 696, 417 S.E.2d 330 (1992); Harris v. Hanna Creative Enters., 208 Ga. App. 549, 430 S.E.2d 846 (1993); Zampatti v. Tradebank Int'l Franchising Corp., 235 Ga. App. 333, 508 S.E.2d 750 (1998); Hawkins ex rel. Pearson v. Small World Day Care Ctr., Inc., 234 Ga. App. 843, 508 S.E.2d 200 (1998); Anderson v. Barrow County, 256 Ga. App. 160, 568 S.E.2d 68 (2002); Neely v. Jones, 264 Ga. App. 795, 592 S.E.2d 447 (2003); Neely v. Jones, 264 Ga. App. 795, 592 S.E.2d 447 (2003); CNL APF Partners, LP v. DOT, 307 Ga. App. 511, 705 S.E.2d 862 (2010); Pittman v. State, 288 Ga. 589, 706 S.E.2d 398 (2011); McRae v. Hogan, 317 Ga. App. 813, 732 S.E.2d 853 (2012); Barzey v. City of Cuthbert, 295 Ga. 641, 763 S.E.2d 447 (2014); Hughes v. Cornerstone Inspection Grp., Inc., 336 Ga. App. 283, 784 S.E.2d 116 (2016); Bruno v. Light, 344 Ga. App. 799, 811 S.E.2d 500 (2018).  

6.3. Hearing

Unless otherwise ordered by the court, all motions in civil actions, including those for summary judgment, shall be decided by the court without oral hearing, except motions for new trial and motions for judgment notwithstanding the verdict. 
  
However, oral argument on a motion for summary judgment shall be permitted upon written request made in a separate pleading bearing the caption of the case and entitled "Request for Oral Hearing," and provided that such pleading is filed with the motion for summary judgment or filed not later than five (5) days after the time for response. 
  
Law reviews. -  For annual survey of trial practice and procedure, see 58 Mercer L. Rev. 405 (2006).  


JUDICIAL DECISIONS

Constitutional basis for rule. - This rule was promulgated by a governmental body (the Supreme Court) pursuant to a constitutional delegation of authority, and the rule has the force and effect emanating from the delegating authority, the Constitution. Hence, even if the rule were contrary to a statute, such as O.C.G.A. § 9-11-56(c), the constitutional rule would control, and permit granting a motion for summary judgment without setting a hearing. Dallas Blue Haven Pools, Inc. v. Taslimi, 180 Ga. App. 734, 350 S.E.2d 265 (1986), aff'd, 256 Ga. 739, 354 S.E.2d 160 (1987).  

No conflict with O.C.G.A. § 5-6-48(c). - There is no conflict between the "opportunity for hearing" on a motion to dismiss, as set forth in O.C.G.A. § 5-6-48(c), and this rule, and where there is full opportunity to respond to an opponent's motion to dismiss, the court does not err in granting the motion without an oral hearing. Glen Restaurants, Inc. v. Building 5 Assocs., 189 Ga. App. 327, 375 S.E.2d 492, cert. denied, 189 Ga. App. 912, 375 S.E.2d 492 (1988).  

Rule provision for oral argument hearing. - When O.C.G.A. §§ 9-11-56(c), 9-11-78, and 9-11-83 are considered in conjunction, it is permissible for court rules to provide that an oral argument hearing is not required unless the party requests it. Dallas Blue Haven Pools, Inc. v. Taslimi, 180 Ga. App. 734, 350 S.E.2d 265 (1986), aff'd, 256 Ga. 739, 354 S.E.2d 160 (1987).  
In the plaintiff's second action stemming from the defendants' foreclosure of real property, the district court correctly determined that a law firm was fraudulently joined; because res judicata barred the plaintiff's recovery, there was no possibility that the plaintiff could state a viable cause of action against the law firm. The state court dismissal was an adjudication on the merits even though the court did not hold a hearing on the motion in accordance with this rule because the plaintiff was not denied a fair and full opportunity to litigate the plaintiff's claims. Johnson v. Bank of Am., N.A., 594 Fed. Appx. 953 (11th Cir. 2014)(Unpublished).  
When a party fails to respond to a motion for summary judgment the party only waives the right to present evidence in opposition to the motion. Holladay v. Cumming Family Medicine, Inc., 348 Ga. App. 354, 823 S.E.2d 45 (2019).  
Grant of summary judgment to the plaintiff was vacated and the case was remanded to the trial court for oral argument on the motion for summary judgment because the defendant's failure to respond to the motion did not waive the right to present oral argument on the motion. Holladay v. Cumming Family Medicine, Inc., 348 Ga. App. 354, 823 S.E.2d 45 (2019).  

O.C.G.A. § 9-11-12 establishes identical procedure. - O.C.G.A. § 9-11-12(b) refers to O.C.G.A. § 9-11-56 as giving only "reasonable opportunity to present all material" on a motion for summary judgment and does not include the right to oral argument except "on application." Under this interpretation, O.C.G.A. § 9-11-12 establishes a procedure identical to that of this rule. Dallas Blue Haven Pools, Inc. v. Taslimi, 180 Ga. App. 734, 350 S.E.2d 265 (1986), aff'd, 256 Ga. 739, 354 S.E.2d 160 (1987).  

Hearing oral argument not at court's discretion. - Whether oral argument is heard is within the power of the parties, and is not left to the discretion of the trial court. Dixon v. McClain, 204 Ga. App. 531, 420 S.E.2d 66 (1992).  
Trial court's error in failing to hold a hearing prior to the denial of the motion for new trial and the grant of the motion for attorney's fees was reversible error. Green v. McCart, 273 Ga. 862, 548 S.E.2d 303 (2001).  

Written request for oral argument. - The Uniform Superior Court Rules do not deprive the opposing party of the opportunity to be heard on a motion for summary judgment, since the party is given 30 days after service of the motion in which to file a response to the motion. A respondent is "heard" when she files a response, since "hearing" does not necessitate an oral hearing but contemplates notice to the respondent that the matter will be heard and taken under advisement as of a certain day. If respondent wishes to present oral argument, she need only make a written request therefor and it will be permitted. Jacobsen v. Muller, 181 Ga. App. 382, 352 S.E.2d 604 (1986), (decided prior to 1987 amending order).  
Where plaintiffs requested oral argument in writing in their "Response to Defendant, John Doe's Motion for Summary Judgment," which was timely filed, the trial court improperly denied them their right to be heard in ruling on defendant's summary judgment motion without a hearing. Link v. Doe, 203 Ga. App. 388, 416 S.E.2d 874 (1992); Pit Stop, Inc. v. Jackson, 216 Ga. App. 648, 455 S.E.2d 358 (1995); Premo v. Georgia Ports Auth., 227 Ga. App. 27, 488 S.E.2d 106 (1997).  
The Court of Appeals was barred from considering a letter allegedly constituting a request for a hearing on a summary judgment motion, as the letter, which was attached to the appellate brief, was not part of the record and, thus, was not properly before the court. Thomas v. Schouten, 210 Ga. App. 244, 435 S.E.2d 746 (1993).  
This rule does not require a written request for oral argument on a motion for new trial. Heston v. Lilly, 242 Ga. App. 902, 531 S.E.2d 784 (2000).  
Trial court erred in failing to hold a hearing as required by Ga. Unif. Super. Ct. R. 6.3 on a husband's post-trial motion for a new trial on the basis of the trial court's failure to make child support findings as required by O.C.G.A. § 19-6-15. The husband was not required to file a written request for oral argument. Kuriatnyk v. Kuriatnyk, 286 Ga. 589, 690 S.E.2d 397 (2010).  

Request in brief insufficient. - Under Ga. Unif. Super. Ct. R. 6.3, requiring that a request for a hearing be made in a separate and distinct pleading, the trial court was not required to grant a request for a hearing that was buried in one sentence in the "Introduction and Statement of Facts" in a party's brief in opposition to summary judgment. Windham & Windham, Inc. v. Suntrust Bank, 313 Ga. App. 841, 723 S.E.2d 70 (2012).  

Hearing not required in absence of request by either rule or statue. - Neither O.C.G.A. § 9-11-56(c) nor Ga. Unif. Super. Ct. R. 6.3 required that the trial court hold an oral hearing on a trustee's motion for summary judgment in the trustee's action against an executor for breach of fiduciary duty because no party requested a hearing as set forth in Rule 6.3. Royal v. Blackwell, 289 Ga. 473, 712 S.E.2d 815 (2011).  
Probate court did not err in denying a motion to dismiss a testator's grandson as a party to a caveat of the testator's will without holding a hearing on the motion as such a hearing was not mandated by the rules. Odom v. Hughes, 293 Ga. 447, 748 S.E.2d 839 (2013).  

Request for oral argument must be unconditional. - To meet the mandate of this rule, a request for oral argument must be unconditional. Cherry v. Coast House, Ltd., 257 Ga. 403, 359 S.E.2d 904 (1987), cert. denied, 484 U.S. 1060, 108 S. Ct. 1015, 98 L. Ed. 2d 981 (1988).  

Oral argument heard. - Trial court satisfied the court's obligation under Ga. Unif. Super. Ct. R. 6.3 because the court heard oral argument and taxpayers had an opportunity to persuade the trial court, which had an opportunity to interrogate counsel on the dispositive issues in the case; pursuant to the court's authority to order a hearing on the court's own motion, the trial court issued an order setting a hearing on the issue of whether the taxpayers had standing to proceed on the judicial review, and whether mandamus or a declaratory judgment action would lie under the circumstances. Fulton County Taxpayers Found., Inc. v. Ga. PSC, 287 Ga. 876, 700 S.E.2d 554 (2010).  

No right to hearing on motion. - Notwithstanding its caption, a defendant's motion did not seek summary judgment but was in essence a motion to dismiss for insufficiency of service of process, O.C.G.A. § 9-11-12(b)(5); further, the ruling thereupon was not a summary judgment. Therefore, the plaintiff was not entitled to a hearing on the motion under Ga. Unif. Super. Ct. R. 6.3. McCullers v. Harrell, 298 Ga. App. 798, 681 S.E.2d 237 (2009), cert. denied, No. S09C1914, 2010 Ga. LEXIS 55 (Ga. 2010).  

Trial court may schedule hearing sua sponte. - The trial court did not err in scheduling a hearing on cross-motions for summary judgment although one was not requested by either party, and one party had made a request for a waiver of a hearing. Vadde v. Bank of Am., 301 Ga. App. 475, 687 S.E.2d 880 (2009), cert. denied, No. S10C0624, 2010 Ga. LEXIS 338 (Ga. 2010); cert. denied, 131 S. Ct. 298, 178 L. Ed. 2d 143 (2010).  

Tender of evidence to support motion to set aside judgment. - The trial court shall give directions as to how evidence is to be presented, either by affidavit, deposition, oral testimony, or any combination, and notice of any hearing on the motion to set aside the judgment; however, absent a written request in a separate pleading requesting an oral hearing, the trial court can properly hold no oral argument, which would put counsel on notice that they must file of record their evidence immediately. Herringdine v. Nalley Equip. Leasing, Ltd., 238 Ga. App. 210, 517 S.E.2d 571 (1999).  

Reliance on request by other party. - Where defendant had requested an oral argument, plaintiff's failure to file a separate request for hearing did not bar his complaint on appeal about the trial court's refusal to hold argument since he had reasonably relied upon defendant's request. Vincent v. Bunch, 227 Ga. App. 480, 489 S.E.2d 592 (1997).  
Motorist's Ga. Unif. Super. Ct. R. 6.3 request for a hearing on the motions to open default, for summary judgment, and to dismiss, gave an injured person the right to rely on that request, despite the failure to file responses; in fact, notwithstanding Ga. Unif. Super. Ct. R. 6.2's 30-day requirement, O.C.G.A. § 9-11-56(c) entitled the injured person to file opposing affidavits until the day before the hearing, and a trial court erred in granting the motorist's motions without a hearing. Landsberg v. Powell, 278 Ga. App. 13, 627 S.E.2d 922 (2006).  

Motion for default judgment. - Trial court was not required to grant a request for a hearing on a motion to open a default judgment. Stewart v. Turner, 229 Ga. App. 119, 493 S.E.2d 251 (1997).  
This rule did not entitle defendant to oral argument upon a motion for default judgment against him. Toles v. G & K Servs., Inc., 230 Ga. App. 452, 496 S.E.2d 550 (1998).  

Summary judgment without hearing. - This rule is not inconsistent with O.C.G.A. § 9-11-56(c); and it is not error for the trial court to grant a summary judgment in accordance with this rule without an oral-argument hearing, where neither party requested such a hearing. Dallas Blue Haven Pools, Inc. v. Taslimi, 256 Ga. 739, 354 S.E.2d 160 (1987).  
It is not error for the superior court to grant a summary judgment in accordance with this rule without an oral argument hearing, where neither party requested such a hearing. McKenzie v. Seaboard Coast Line R.R., 184 Ga. App. 233, 361 S.E.2d 235 (1987); Val Preda Motors v. National Uniform Serv., 195 Ga. App. 443, 393 S.E.2d 728 (1990).  
A motion may be decided without benefit of an oral hearing unless a written request for a hearing has been made by either party. Weir v. McGill, 203 Ga. App. 431, 417 S.E.2d 57 (1992).  
Since the record in this case reveals neither party requested an oral hearing by rule nisi or other proper procedure, we find it was not error for the trial court to grant defendant's motion for summary judgment without first hearing oral argument. Weir v. McGill, 203 Ga. App. 431, 417 S.E.2d 57 (1992).  
Trial court did not err in granting a construction company's motion to dismiss a pedestrian's complaint without a hearing, pursuant to Ga. Unif. Super. Ct. R. 6.3. Worley v. Winter Constr. Co., 304 Ga. App. 206, 695 S.E.2d 651 (2010).  

Unawareness not excused. - Florida attorney's unawareness of Georgia rule permitting motion for summary judgment to be decided by the court without oral hearing was not excusable neglect that warranted reconsideration of grant of summary judgment. Dominiak v. Camden Tel. & Tel. Co., 205 Ga. App. 620, 422 S.E.2d 887 (1992), cert. denied, 205 Ga. App. 899, 422 S.E.2d 887 (1992).  

Last minute cancellation by counsel. - The trial court's failure to reschedule oral argument did not contravene Uniform Superior Court Rules where counsel requesting oral arguments called court 45 minutes before the hearing to inform the court he was unable to attend due to illness, failed to reach opposing counsel to prevent an unnecessary trip to the courthouse, and failed to make a motion under O.C.G.A. § 9-10-155. Gomez v. Peters, 221 Ga. App. 57, 470 S.E.2d 692 (1996).  

O.C.G.A. § 9-11-56 and this rule work together consistently. - This rule does not thwart the obvious purpose of a hearing in summary judgment, which is to provide counsel with an opportunity to persuade the court and to provide the court with an opportunity to interrogate counsel. Kelley v. First Franklin Fin. Corp., 256 Ga. 622, 351 S.E.2d 443 (1987).  

Error in failing to hold hearing. - Trial court erred in denying hotel owner's motion for new trial without holding the hearing mandated by Ga. Unif. Super. Ct. R. 6.3; while the motion reiterated arguments made in the owner's unsuccessful motion to set aside a default judgment, the motion also argued that evidentiary errors occurred during the trial on damages and that the award was excessive, and thus sought a reexamination of issues of fact. PHF II Buckhead LLC v. Dinku, 315 Ga. App. 76, 726 S.E.2d 569 (2012), cert. denied, No. S12C1257, 2012 Ga. LEXIS 1041 (Ga. 2012).  

Error in failure to hold hearing not subject to harmless error rationale. - The error in failing to hold a hearing mandated by a timely request is not subject to the harmless error rationale, where having timely requested a hearing, a litigant should not have summary judgment granted against him without having had the opportunity to convince the trial court to the contrary and a trial court should not grant summary judgment against him without having availed itself of the opportunity to interrogate counsel. Appellate review of the record is no viable substitute for the opportunity to argue before the trial court. Dixon v. McClain, 204 Ga. App. 531, 420 S.E.2d 66 (1992); Howard v. McFarland, 233 Ga. App. 286, 503 S.E.2d 900 (1998).  

Failure to hold hearing reversible error. - In a case involving a dispute over an estate, the trial court erred by failing to hold a hearing on the administrator's motion for a new trial and, as a result, violated Ga. Unif. Super. Ct. R. 6.3. The administrator was entitled to have the case remanded to the trial court for the court to hear oral argument on the administrator's motion. Barker v. Elrod, 291 Ga. App. 871, 663 S.E.2d 289 (2008).  

Late notice of hearing on motion did not cause prejudice. - In a suit for breach of a promissory note and related guaranties, while the guarantors were not properly served with the rule nisi order setting the April 15, 2014 hearing, the guarantors learned of the hearing on April 10, 2014, and the lack of notice, thus, did not prevent the guarantors' counsel from preparing for or appearing at the April 15 hearing nor was there any evidence that the guarantors were deprived of the guarantors' right under O.C.G.A. § 9-11-6(d) to serve affidavits opposing the motion as late. MJL Props. v. Cmty. & S. Bank, 330 Ga. App. 524, 768 S.E.2d 111 (2015).  

Response and request for oral argument not timely filed. - Where the motion for summary judgment was served by mail on July 12, 1990, the response was filed on August 20, 1990, and the written request for oral argument was filed on August 24, 1990, both the response and the request for oral argument were untimely and properly disregarded. Gaillard v. Coldwell Banker Residential Real Estate Servs. of Ga., Inc., 202 Ga. App. 315, 414 S.E.2d 19 (1991), cert. denied, 202 Ga. App. 906, 414 S.E.2d 19 (1991).  

Timely response to summary judgment motion warranted oral argument. - Because the responding party timely responded to a summary judgment motion, pursuant to Ga. Unif. Super. Ct. R. 6.3, the trial court erred in denying that party oral argument on said motion and in granting summary judgment to the movant. Green v. Raw Deal, Inc., 290 Ga. App. 464, 659 S.E.2d 856 (2008).  

Writ of mandamus denied without hearing. - Litigant was not entitled to a hearing on a petition for a writ of mandamus against a judge in a defamation action against the litigant under O.C.G.A. § 9-6-27(a) because no mandamus nisi issued, and neither the litigant nor the judge requested oral argument under Ga. Unif. Super. Ct. R. 6.3. Watson v. Matthews, 286 Ga. 784, 692 S.E.2d 338 (2010).  

No error in failing to hold hearing. - Plaintiff did not make a written request for a hearing on defendant's motion to dismiss, or in the alternative, for summary judgment, and therefore the trial court was not required to conduct a hearing. Akuoko v. Martin, 298 Ga. App. 364, 680 S.E.2d 471 (2009).  
Trial court did not err in ruling on a lessor's motion for summary judgment without a hearing because neither the lessor nor the lessee requested a hearing on the motion. Aniebue v. Jaguar Credit Corp., 308 Ga. App. 1, 708 S.E.2d 4 (2011).  

Waiver of challenge regarding failure to hold hearing. - Although a timely written request for oral argument on a motion for summary judgment normally entitled a party to a hearing under Ga. Unif. Super. Ct. R. 6.3, a former son-in-law waived a challenge to any failure to hold a hearing on a former father-in-law's partial motion for summary judgment on a claim to recover on a debt and the son-in-law's counterclaim because the son-in-law did not alert the trial court that it had failed to hold a hearing between the entry of the order granting partial summary judgment and the entry of the final judgment. Hunt v. Thomas, 296 Ga. App. 505, 675 S.E.2d 256 (2009).  

Contesting of affidavit of indigency. - Although O.C.G.A. § 9-15-2(a)(2) provides that the matter of indigence "shall be heard and determined by the court, under the rules of the court," after a party at interest or his agent has contested the truth of the affidavit of indigence, the statute does not mandate an oral hearing. Morris v. DOT, 209 Ga. App. 40, 432 S.E.2d 638 (1993).  

Cited in Dennis v. National Bank, 182 Ga. App. 634, 356 S.E.2d 563 (1987); Murphy v. First Nat'l Bank, 182 Ga. App. 788, 357 S.E.2d 266 (1987); Smith v. Georgia Power Co., 183 Ga. App. 295, 358 S.E.2d 879 (1987); Medders v. Commodore Fin. Servs. Corp., 190 Ga. App. 618, 379 S.E.2d 561 (1989); Segrest v. Intown True Value Hdwe., Inc., 190 Ga. App. 588, 379 S.E.2d 615 (1989); Thompson v. Tom Harvey Ford Mercury, Inc., 193 Ga. App. 64, 387 S.E.2d 28 (1989); Southern Int'l Pictures, Inc. v. Friedman, 201 Ga. App. 87, 410 S.E.2d 51 (1991); Johnson v. Lomas Mtg. USA, Inc., 201 Ga. App. 562, 411 S.E.2d 731 (1991); Southeast Reducing Co. v. Wasserman, 213 Ga. App. 763, 445 S.E.2d 859 (1994); DOT v. APAC-Georgia, Inc., 217 Ga. App. 103, 456 S.E.2d 668 (1995); Hosley v. Computer Transp. of Ga., Inc., 218 Ga. App. 835, 463 S.E.2d 526 (1995); McKeen v. McKeen, 224 Ga. App. 410, 481 S.E.2d 236 (1997); Ware v. Fidelity Acceptance Corp., 225 Ga. App. 41, 482 S.E.2d 536 (1997); Esasky v. Forrest, 231 Ga. App. 488, 499 S.E.2d 413 (1998); Zampatti v. Tradebank Int'l Franchising Corp., 235 Ga. App. 333, 508 S.E.2d 750 (1998); Bennett v. McDonald, 238 Ga. App. 414, 518 S.E.2d 912 (1999); Barzey v. City of Cuthbert, 295 Ga. 641, 763 S.E.2d 447 (2014); GeorgiaCarry.Org, Inc. v. Code Revision Commission, 299 Ga. 896, 793 S.E.2d 35 (2016); Denney v. Crenshaw, 355 Ga. App. 648, 845 S.E.2d 401 (2020).  

6.4. Failure to make discovery and motion to compel discovery

(A)  Motions to compel discovery in accordance with OCGA § 9-11-37 shall: 
  
(1)  Quote verbatim or attach a copy as an exhibit of each interrogatory, request for admission, or request for production to which objection is taken or to which no response or insufficient response is provided; 
  
(2)  Include the specific objection or response claimed to be insufficient; 
  
(3)  Include the grounds for the objection (if not apparent from the objection); and, 
  
(4)  Include the reasons supporting the motion. Any objections shall be addressed to the specific interrogatory, request for admission, or request for production and shall not be made generally. 
  
(B)  Prior to filing a motion seeking resolution of a discovery dispute, counsel for the moving party shall confer with counsel for the opposing party and any objecting person or entity in a good faith effort to resolve the matters involved. At the time of filing the motion, counsel shall also file a statement certifying that such conference has occurred and that the effort to resolve by agreement the issues raised failed. This rule also applies to motions to quash, motions for protective order and cases where no discovery has been provided. 
  

  Editor's notes. - This rule was amended effective May 15, 2014.  


JUDICIAL DECISIONS

This rule does not conflict with O.C.G.A. § 9-11-56, since it does not require that litigants seek a hearing or waive it, nor does it invest the trial court with discretion to deny to the parties a right granted by the statute. Spikes v. Citizens State Bank, 179 Ga. App. 479, 347 S.E.2d 310 (1986).  

Purpose of conference. - The requirement for a conference to attempt to resolve the issues raised applies more to the situation in which the parties disagree over what is required by the discovery request or whether certain matters requested by discovery are privileged than to the total failure to respond to discovery. Fisher v. Board of Comm'rs, 200 Ga. App. 353, 408 S.E.2d 120 (1991); Barrego v. OHM Remediation Servs. Corp., 245 Ga. App. 389, 537 S.E.2d 774 (2000).  

Conference not required until responses filed. - Rule does not require the moving party seeking to compel discovery to confer with counsel for the opposing party prior to filing a motion to compel where no discovery responses have been filed. Green v. Snellings, 260 Ga. 751, 400 S.E.2d 2 (1991).  

Failure to certify compliance with requirement for conference. - Trial court did not abuse its discretion in denying a motion to compel discovery based on a party's failure to attach to the motion a certifying statement that a conference had been conducted with the opposing party's counsel to resolve the matters involved and that such effort failed. Strong v. Wachovia Bank, 215 Ga. App. 572, 451 S.E.2d 524 (1994).  

Substantial compliance sufficient. - In a post-judgment discovery dispute, because substantial compliance with Ga. Unif. Super. Ct. R. 6.4(b), requiring parties to certify an attempt to resolve discovery disputes before bringing a motion, was evident from the record, which contained transcripts of hearings where counsel explained what steps had been taken to resolve the matter, any violation of the rule did not warrant reversal. CEI Servs. v. Sosebee, 344 Ga. App. 508, 811 S.E.2d 20 (2018), overruled on other grounds, Workman v. RL BB ACQ I-GA CVL, LLC, 303 Ga. 693, 814 S.E.2d 696 (2018).  

Failure to try to resolve discovery suit before moving to compel. - In a medical malpractice suit, a trial court did not abuse the court's discretion in denying parents' motion to compel a doctor to answer a deposition question regarding why the doctor no longer delivered babies because the parents' did not comply with Ga. Unif. Super. Ct. R. 6.4(B) by conferring with opposing counsel in a good faith effort to resolve the discovery dispute, and the requested information was immaterial after the trial court dismissed the underlying breach of fiduciary claim. Hooks v. Humphries, 303 Ga. App. 264, 692 S.E.2d 845 (2010).  

Attempts to resolve discovery matters. - Defendant's numerous attempts to satisfy the requirements of the rule were met by defendant agreeing to extend the deadline for plaintiff's response and by writing three letters reiterating the request for production of documents. There is no requirement in this rule that counsel for the movant make more than one attempt to resolve the discovery matter. Deep South Constr., Inc. v. Slack, 248 Ga. App. 183, 546 S.E.2d 302 (2001).  
Trial court's striking of home owners' complaint in their civil action, arising from allegedly defective construction issues involving their home, was not an abuse of discretion pursuant to O.C.G.A. § 9-11-37(b)(2)(C) where the owners wilfully failed to comply with discovery requests, despite repeated warnings and orders over an ongoing period of time; there was a motion for sanctions, which allowed the owners an opportunity to be heard on the matter, and the opposing parties had made more than one attempt to resolve the discovery disputes, pursuant to Ga. Unif. Super. Ct. R. 6.4. Gropper v. STO Corp., 276 Ga. App. 272, 623 S.E.2d 175 (2005).  
Trial court did not abuse the court's discretion in finding that an employee did not satisfy the good faith requirement of Ga. Unif. Super. Ct. R. 6.4(B) for filing a motion to compel and a motion for sanctions and in denying the employee's motions because the evidence supported the trial court's finding that the employee's counsel did not respond to the offer of the employer's counsel to meet prior to the employee's counsel filing the motions and that the employee's counsel scheduled a deposition on a date that the employer's counsel had informed the employee's counsel the employer would be unavailable. Phillips v. Selecto Sci., 308 Ga. App. 412, 707 S.E.2d 615 (2011).  
Because the trial court did not abuse the court's discretion in denying an employee's motions to compel and for sanctions on the ground that the employee did not satisfy the good faith requirement of Ga. Unif. Super. Ct. R. 6.4(B), the award of attorney fees to an employer as authorized by O.C.G.A. § 9-11-37(4)(B) was not improper. Phillips v. Selecto Sci., 308 Ga. App. 412, 707 S.E.2d 615 (2011).  

Violation of rules did not warrant reversal of attorney fees award. - Assistant professor's violation of Ga. Unif. Super. Ct. R. 6.4(B) did not warrant reversal of the trial court's decision to award the professor attorney fees as prayed for in the professor's motion for a protective order to preclude the Board of Regents of the University System of Georgia (BOR) from issuing subpoenas to certain institutions because the parties conferred on the motion prior to the hearing but were unable to reach a resolution; the trial court found that the discovery dispute could not be resolved amicably because although the BOR withdrew requests for production of documents after the professor objected, the BOR sent letters to institutions to the effect that the BOR intended to issue the institutions subpoenas. Bd. of Regents of the Univ. Sys. of Ga. v. Ambati, 299 Ga. App. 804, 685 S.E.2d 719 (2009), cert. denied, No. S10C0086, 2010 Ga. LEXIS 34 (Ga. 2010).  

Trial court did not abuse its discretion in granting motion for new trial. - Trial court did not abuse its discretion in granting plaintiffs' extraordinary motion for new trial based on an auto company's misleading discovery responses with regard to liability insurance because they acted with due diligence to raise their claim that the jury should have been qualified as to the auto company's insurers and the failure to do so raised an unrebutted presumption that they were materially harmed. Ford Motor Co. v. Conley, 294 Ga. 530, 757 S.E.2d 20 (2014).  

Cited in Mack v. Smith, 178 Ga. App. 652, 344 S.E.2d 474 (1986); Lykins v. Nationwide Mut. Ins. Co., 214 Ga. App. 577, 448 S.E.2d 716 (1994); Daniel v. Corporate Property Investors, 234 Ga. App. 148, 505 S.E.2d 576 (1998); Mansell 400 Assocs., L.P. v. Entex Info. Servs., Inc., 239 Ga. App. 477, 519 S.E.2d 46 (1999); Laurel Baye Healthcare of Macon, LLC v. Neubauer, 315 Ga. App. 474, 726 S.E.2d 670 (2012).  

6.5. Motions for summary judgment

Upon any motion for summary judgment pursuant to the Georgia Civil Practice Act, there shall be annexed to the notice of motion a separate, short and concise statement of each theory of recovery and of each of the material facts as to which the moving party contends there is no genuine issue to be tried. The response shall include a separate, short and concise statement of each of the material facts as to which it is contended there exists a genuine issue to be tried. 
  

Cross references. - Civil Practice Act, T. 9, C. 11.  


JUDICIAL DECISIONS

No conflict with O.C.G.A. § 9-11-56. - No conflict exists between the mandate of this rule and § 9-11-56; rather, this rule's requirement of filing a statement of material facts in issue is in addition to and not contrary to the Code provision. Mills v. J.E. Sharber Oil Co., 181 Ga. App. 81, 351 S.E.2d 275 (1986).  
There is no conflict between the requirements of Uniform Superior Court Rules 6.2 and 6.5 and O.C.G.A. § 9-11-56; rather, the requirements are in addition to those set out in the Civil Practice Act. West v. Nodvin, 183 Ga. App. 645, 359 S.E.2d 729 (1987).  

Contentions as to undisputed material facts are not evidence or purposes of summary judgment, nor does any lack of response to such contentions amount to an admission of fact. Southern Gen. Ins. Co. v. Davis, 205 Ga. App. 274, 421 S.E.2d 780 (1992).  

Failure of record to show plaintiff received notice. - When a motion to dismiss was converted to a motion for summary judgment, and nothing in the record reflected that the plaintiff received any notice that the motion would be heard, the dismissal of the complaint was error. Barrett v. Wharton, 196 Ga. App. 688, 396 S.E.2d 603 (1990).  
In a dispute between a son and daughter over their father's trust and assets, the trial court erred in holding that the daughter had forfeited all her interests and rights under the trust based on the trust's in terrorem clause, because the daughter was not given notice and an opportunity to respond to this claim prior to the trial court's entry of judgment. McIntyre v. Moss, 350 Ga. App. 723, 830 S.E.2d 262 (2019).  

Failure to annex separate statement. - When the motion itself contained a clear and concise statement of the theory of recovery upon which the motion was grounded, failure to file a separate statement resulted in no confusion or disadvantage to the other party in defending the motion. Martin v. Wilson, 184 Ga. App. 196, 361 S.E.2d 209 (1987).  

Striking of opposing affidavits where no statement of theory or facts filed upheld. - It is not an abuse of discretion for the trial court to strike affidavits opposing plaintiff's motion for summary judgment where defendants filed no statement of the theory of the case or of material facts as required by this rule. West v. Nodvin, 183 Ga. App. 645, 359 S.E.2d 729 (1987).  

Interest and attorney fees in connection with collection of summary judgment on indebtedness were not separate "theories of recovery" as contemplated under this rule, and this failure to specify a claim for them in the summary judgment motion did not bar their recovery. Dalcor Mgt., Inc. v. Sewer Rooter, Inc., 205 Ga. App. 681, 423 S.E.2d 419 (1992).  

Affirmative defenses. - Trial court erred in denying a guarantor's motion for summary judgment on grounds that the guaranty was unenforceable by the creditor under the Statute of Frauds, because the guarantor was insufficiently identified in the guaranty; the trial court was not authorized to determine the identity of the guarantor by inference, as this entailed consideration of impermissible parol evidence. Haralson v. John Deere Co., 262 Ga. App. 385, 585 S.E.2d 711 (2003).  

Untimeliness of filing discovery materials excused. - Plaintiff's filing of discovery materials at the summary judgment hearing, pursuant to Ga. Super. Ct. R. 6.5, was allowed although untimely under O.C.G.A. § 9-11-29.1, as it was within the trial court's discretion where it was shown that sufficient reasons existed to justify the lateness and that there was no surprise or manifest injustice caused to defendant; plaintiff had notified defendant that plaintiff was relying on the discovery materials in plaintiff's summary judgment motion and defendant did not complain that the documents had not been filed with the court in defendant's summary judgment response. Adams v. Adams, 260 Ga. App. 597, 580 S.E.2d 261 (2003).  

Failure to comply with provisions. - A failure by a plaintiff to file an affidavit under Rule 6.2 or a failure to respond to a motion for summary judgment under this rule does not entitle a defendant automatically to receive favorable consideration of a motion for summary judgment. Rather it results in the plaintiff's losing an opportunity to persuade a trial court in his favor. Moore v. Goldome Credit Corp., 187 Ga. App. 594, 370 S.E.2d 843 (1988).  
By failing to respond to a motion for summary judgment, a party merely waives his right to present evidence in opposition to the motion. It does not automatically follow that the motion should be granted. Such motion should not be granted unless it affirmatively appears from the pleadings and evidence that the party so moving is entitled to prevail. Hughes v. Montgomery Contracting Co., 189 Ga. App. 814, 377 S.E.2d 723 (1989).  
Florida attorney's unawareness of Georgia rule permitting motion for summary judgment to be decided by the court without oral hearing was not excusable neglect that warranted reconsideration of grant of summary judgment. Dominiak v. Camden Tel. & Tel. Co., 205 Ga. App. 620, 422 S.E.2d 887 (1992), cert. denied, 205 Ga. App. 899, 422 S.E.2d 887 (1992).  
Summary judgment was not authorized merely because a defendant filed a one-page response that contained no substantive argument and failed to comply with Ga. Unif. Super. Ct. R. 6.5. Milk v. Total Pay & HR Solutions, Inc., 280 Ga. App. 449, 634 S.E.2d 208 (2006).  

Partial summary judgment. - Alleged merger clause did not bar a buyer's fraud and negligent misrepresentation claims and the court erred in relying on a warranty clause to bar special damages claims; partial summary judgment was proper on unproven lost profits claims. Authentic Architectural Millworks, Inc. v. SCM Group USA, Inc., 262 Ga. App. 826, 586 S.E.2d 726 (2003).  
A seller was properly granted summary judgment as a result of the buyer's default on a note, but full summary judgment was improper as a genuine issue of material fact existed as to the exact amount due from the buyer. Timeless Architectural Homes, Inc. v. Jones, 270 Ga. App. 406, 606 S.E.2d 635 (2004).  

Summary judgment proper. - Summary judgment for blood bank was affirmed where a patient claimed negligence in the patient's possible exposure to HIV since the patient showed no proximately caused physical injury or financial loss, the patient showed no evidence of actual exposure, and the patient's unreasonable fears could not sustain the patient's claim for the negligent infliction of emotional distress. Johnson v. Am. Nat'l Red Cross, 276 Ga. 270, 578 S.E.2d 106 (2003).  
Partner was entitled to summary judgment on counterclaims for breach of contract, breach of fiduciary duty, wrongful dissolution, breach of implied promise to pay for services, fraud, conversion, reformation, partition, constructive trust, and stubborn litigiousness where the parties did not discuss the time each renovation should take, the length of time the property would be held until it was resold, how the houses were selected, or how the renovator would be compensated if the partner lost money on a house; thus, there was no meeting of the minds on essential terms of the oral agreement. Razavi v. Shackelford, 260 Ga. App. 603, 580 S.E.2d 253 (2003).  
Summary judgment was proper where no evidence showed an office park knew of, or caused, material to collect in a location where a pedestrian slipped on steps, there was no breach of a duty to discover the leaves, and the pedestrian did not show handrails were required on the steps. Porter v. Omni Hotels, Inc., 260 Ga. App. 24, 579 S.E.2d 68 (2003).  
Summary judgment was properly granted to property company in negligence suit after an apartment fire since there was no evidence that the stove lacked drip pans when the victim moved into the apartment, and the company was never told of a problem with the stove. Haynes v. Kingstown Props., Inc., 260 Ga. App. 102, 578 S.E.2d 898 (2003).  
Trial court properly granted summary judgment to an auto manufacturer in a purchaser's cause of action asserting breach of express warranty, breach of implied warranty, and revocation of acceptance, where the purchaser's own opinion testimony failed to provide any evidence of the actual value of the allegedly defective vehicle he had purchased but merely stated what he believed he should have paid for the vehicle, which was not relevant to the issues in the case. Monroe v. Hyundai Motor Am., Inc., 270 Ga. App. 477, 606 S.E.2d 894 (2004).  

Cited in Burton v. Key Capital Corp., 185 Ga. App. 394, 364 S.E.2d 296 (1987); Randall v. Timberlake Assocs., 199 Ga. App. 574, 405 S.E.2d 564 (1991); Meeler v. National Ins. Ass'n, 207 Ga. App. 133, 427 S.E.2d 103 (1993); Quinn v. City of Cave Spring, 243 Ga. App. 598, 532 S.E.2d 131 (2000); Dunn v. Reliable Tractor, Inc., 248 Ga. App. 258, 545 S.E.2d 695 (2001); Johnston v. Conasauga Radiology, P.C., 249 Ga. App. 791, 549 S.E.2d 778 (2001); O'Heron v. Blaney, 276 Ga. 871, 583 S.E.2d 834 (2003); OVIP, Inc. v. Blockbuster Textiles, LLC, 289 Ga. App. 276, 656 S.E.2d 907 (2008).  


RESEARCH REFERENCES

ALR. - Application of local district court summary judgment rules to nonmoving party in federal courts - Statements of facts, 8 A.L.R. Fed. 2d 611.  

6.6. Time for filing summary judgment motions

Motions for summary judgment shall be filed sufficiently early so as not to delay the trial. No trial shall be continued by reason of the delayed filing of a motion for summary judgment. 
  


JUDICIAL DECISIONS

Judicial discretion. - Although Ga. Unif. Super. Ct. R. 6.6 provides that motions for summary judgment shall be filed sufficiently early so as not to delay trial and that a trial should not be continued because of a late motion, trial courts have broad discretion in regulating their business and in scheduling trials. Cooper-Bridges v. Ingle, 268 Ga. App. 73, 601 S.E.2d 445 (2004).  

Nonmovants held not deprived of time to respond. - The court did not err in holding a hearing on a summary judgment motion only 15 days after the motion was supplemented with citations to authority, and did not deprive nonmovants of the right to 30 days to respond, where nonmovants waived expansion of the time and resetting of the trial by not only rejecting the court's offer but by affirmatively asking the court to move forward with the summary judgment determination. Southern Trust Ins. Co. v. Georgia Farm Bureau Mut. Ins. Co., 194 Ga. App. 751, 391 S.E.2d 793 (1990).  

Motion filed 11 days after completion of the discovery period was not untimely. Hodo v. General Hosps., 211 Ga. App. 6, 438 S.E.2d 378 (1993).  

Cited in Brown v. Shiver, 183 Ga. App. 207, 358 S.E.2d 862 (1987); Hipple v. Simpson Paper Co., 234 Ga. App. 516, 507 S.E.2d 156 (1998); Kammerer Real Estate Holdings, LLC v. PLH Sandy Springs, LLC, 319 Ga. App. 393, 740 S.E.2d 635 (2012), overruled on other grounds, 322 Ga. App. 859, 747 S.E.2d 68 (2013); Padilla v. Medrano, 332 Ga. App. 393, 772 S.E.2d 836 (2015).  

6.7. Motions in emergencies

Upon written notice and good cause shown, the assigned judge may shorten or waive the time requirement applicable to emergency motions, except motions for summary judgment, or grant an immediate hearing on any matter requiring such expedited procedure. The motion shall set forth in detail the necessity for such expedited procedure. 
  

——————————

Rule 7. Pre-trial conferences.

Rules text
Law reviews. -  For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988).  

7.1. Civil

The assigned judge may set pre-trial conferences sua sponte  or upon motion. In scheduling actions for pre-trial conferences the court shall give consideration to the nature of the action, its complexity and the reasonable time requirements for preparation for pre-trial. In the event a pre-trial conference is ordered, the following shall apply. 
  
A calendar will be published or a written order issued specifying the time and place for the pre-trial conference. The court will consider the issues stated in Rule 16 of the Civil Practice Act (OCGA § 9-11-16) among others. Subject to the provisions of Rule 17, the pre-trial hearing shall be attended by the attorneys who will actually try the action; with the consent of the court, another attorney of record in the action may attend if authorized to define the issues and enter into stipulations. At the commencement of the pre-trial conference, or prior thereto upon written order of the court, counsel for each party shall present to the court a written proposed pre-trial order in substantially the form required by the rules. Failure of counsel to appear at the pre-trial conference without legal excuse or to present a proposed pre-trial order shall authorize the court to remove the action from any trial calendar, enter such pre-trial order as the court shall deem appropriate, or impose any other appropriate sanction, except dismissal of the action with prejudice. 
  


JUDICIAL DECISIONS

Ordering opposing counsel to pay attorney's fees for time preparing pre-trial order. - Trial court did not abuse its discretion in ordering plaintiff's counsel to pay attorney fees to defendant for its counsel's time in preparing a proposed pre-trial order after plaintiff's counsel failed to prepare a pre-trial order despite being ordered to do so by the trial court. Triple A Distribution v. Carrier Reps, USA., Inc., 193 Ga. App. 348, 387 S.E.2d 624 (1989).  

Trial court's dismissal of counterclaim. - The trial court's dismissal with prejudice of the defendant's counterclaim due to his failure to attend a pre-trial conference and the subsequent judgment in favor of the plaintiff on his complaint were an abuse of discretion. Maupin v. Vincent, 245 Ga. App. 635, 538 S.E.2d 529 (2000).  

Attendance of counsel. - Party was entitled to have the pre-trial proceedings stricken because, shortly before trial, the party's counsel withdrew from the case; with the trial date imminent, the party was forced to respond pro se to an outcome determinative motion in limine, and the binding nature of the pre-trial hearing arguably precluded the party from retaining additional counsel. Johnson v. Regions Bank, 301 Ga. App. 520, 687 S.E.2d 906 (2009).  

Timely motions. - Trial court did not err in dismissing a condemnation case for lack of prosecution pursuant to O.C.G.A. § 9-2-60(b) because the last qualifying order entered in the case was the certificate of immediate review signed by the trial court and entered on the trial court's records on April 7, 2004, which was two months before the owner filed the owner's motion under Ga. Unif. Super. Ct. R. 7.1 to have the matter placed on the trial court's next available pretrial calendar to address the notice of appeal challenging the amount of compensation; if the owner wished to further litigate the owner's claims, the owner had ample time to obtain a trial court order that would have allowed that, but the owner failed to do so. Windsor v. City of Atlanta, 287 Ga. 334, 695 S.E.2d 576 (2010).  

Cited in Addison v. Reece, 263 Ga. 631, 436 S.E.2d 663 (1993).  

7.2. Civil pre-trial order

    At the pre-trial conference, or prior to that day if specified in the pre-trial calendar, counsel for each party shall have prepared and shall file with the court a proposed pre-trial order in substantially the following form: 

             

  
  IN THE SUPERIOR COURT OF ________ COUNTY 
STATE OF GEORGIA 

  
  (STYLE OF CASE)      CIVIL ACTION, CASE NO. ________ 
 
  
  PRE-TRIAL ORDER 

  
  The following constitutes a Pre-Trial Order entered in the above-styled case after conference with counsel for the parties: 

  
   (1)  The name, address and phone number of the attorneys who will conduct the trial are as follows: 

  

    Plaintiff _______________________________________________________________ 
 
  

    Defendant _______________________________________________________________ 
 
  

    Other ___________________________________________________________________ 
 
  

   (2)  The estimated time required for trial is ____________________________ 
 
  
   (3)  There are no motions or other matters pending for consideration by 

the court except as follows: ________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (4)  The jury will be qualified as to relationship with the following: 

  

  ___________________________________________________________________________ 
 
  
   (5) a.  All discovery has been completed, unless otherwise noted, and the court will not consider any further motions to compel discovery except for good cause shown. The parties, however, shall be permitted to take depositions of any person(s) for the preservation of evidence for use at trial. 

  
    b.  Unless otherwise noted, the names of the parties as shown in the caption to this order are correct and complete and there is no question by any party as to the misjoinder or nonjoinder of any parties. 

  
   (6)  The following is the Plaintiff's brief and succinct outline of the 

case and contentions: (USE SPACE AS NEEDED) _______________________________  
 
  

  _________________________________________________________________________  
 
  

  _________________________________________________________________________  
 
  
   (7)  The following is the Defendant's brief and succinct outline of the 

case and contentions: (USE SPACE AS NEEDED) _______________________________  
 
  

  _________________________________________________________________________  
 
  

  _________________________________________________________________________  
 
  
   (8)  The issues for determination by the jury are as follows: 

  

  ___________________________________________________________________________ 
 
  
   (9)  Specifications of negligence including applicable code sections are as follows: 

  

  ___________________________________________________________________________ 
 
  
   (10)  If the case is based on a contract, either oral or written, the 
terms of the contract are as follows (or, the contract is attached as an 

Exhibit to this order): _____________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (11)  The types of damages and the applicable measure of those damages are stated as follows: 

  

  ___________________________________________________________________________ 
 
  
   (12)  If the case involves divorce, each party shall present to the court at the pre-trial conference the affidavits required by Rule 24.2. 

  

   (13)  The following facts are stipulated: ________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (14)  The following is a list of all documentary and physical evidence that will be tendered at the trial by the Plaintiff or Defendant. Unless noted, the parties have stipulated as to the authenticity of the documents listed and the exhibits listed may be admitted without further proof of authenticity. All exhibits shall be marked by counsel prior to trial so as not to delay the trial before the jury. 

  

    a.  By the Plaintiff: ___________________________________________________ 
 
  

     ________________________________________________________________________ 
 
  

    b.  By the Defendant: ___________________________________________________ 
 
  

     ________________________________________________________________________ 
 
  
   (15)  Special authorities relied upon by Plaintiff relating to peculiar evidentiary or other legal questions are as follows: 

  

  ___________________________________________________________________________ 
 
  
   (16)  Special authorities relied upon by Defendant relating to peculiar evidentiary or other legal questions are as follows: 

  

  ___________________________________________________________________________ 
 
  
   (17)  All requests to charge anticipated at the time of trial will be filed in accordance with Rule 10.3. 

  
   (18)  The testimony of the following persons may be introduced by depositions: 

  

  ___________________________________________________________________________ 
 
  
  Any objection to the depositions or questions or arguments in the depositions shall be called to the attention of the court prior to trial. 

  
   (19)  The following are lists of witnesses the 

  

    a.  Plaintiff will have present at trial: _______________________________ 
 
  

    _________________________________________________________________________ 
 
  

    b.  Plaintiff may have present at trial: ________________________________ 
 
  

    _________________________________________________________________________ 
 
  

    c.  Defendant will have present at trial: _______________________________ 
 
  

    _________________________________________________________________________ 
 
  

    d.  Defendant may have present at trial: ________________________________ 
 
  

    _________________________________________________________________________ 
 
  
  Opposing counsel may rely on representation by the designated party that he will have a witness present unless notice to the contrary is given in sufficient time prior to trial to allow the other party to subpoena the witness or obtain his testimony by other means. 

  
   (20)  The form of all possible verdicts to be considered by the jury are as follows: 

  

  ___________________________________________________________________________ 
 
  

   (21) a.  The possibilities of settling the case are: _____________________ 
 
  
    b.  The parties do/do not want the case reported. 

  

    c.  The cost of take-down will be paid by: ______________________________ 
 
  
    d.  Other matters:  

  
     Submitted by: 

  
     ________________________ 

  
     ________________________ 

  
  It is hereby ordered that the foregoing, including the attachments thereto, constitutes the PRE-TRIAL ORDER in the above case and supersedes the pleadings which may not be further amended except by order of the court to prevent manifest injustice. 

  
  This ______ day of __________ , 20_ .  

  
  ____________________  

  
  Judge, Superior Court  

  
  __________ Judicial Circuit  
 


JUDICIAL DECISIONS

Judge not required to sign order. - Neither O.C.G.A. § 9-11-16 nor this rule requires the judge to sign a pretrial order proposed by the parties. Swanson v. State Farm Mut. Auto Ins., 242 Ga. App. 616, 530 S.E.2d 516 (2000).  

Allowing attorney not listed as witness in consolidated pretrial order to testify was abuse of discretion. - It was an abuse of discretion to allow plaintiff's counsel in the case to testify as a witness in the case-in-chief where the attorney was not listed as a witness in the consolidated pretrial order, which provided that it could be amended "any time prior to trial upon the showing of legal cause," that it constituted the pretrial order and that it "supersedes the pleadings," and therefore substantially complied with this rule, setting the parameters for the trial, and where no reason was advanced nor given for exceeding these boundaries and contravening the purpose of the rules, which is to "provide for the speedy, efficient, and inexpensive resolution of disputes and prosecutions." Malley Motors, Inc. v. Davis, 183 Ga. App. 599, 359 S.E.2d 394 (1987).  

Effect of pre-trial order on pleadings.  - In a personal injury suit, a company explicitly preserved its argument that it was not a proper party in the consolidated pretrial order, which the trial court signed. Under Ga. Unif. Super. Ct. R. 7.2, this order expressly superseded the pleadings and established the issues in litigation; thus, the company was not estopped under O.C.G.A. § 24-3-30 from asserting at trial that it was not the proper party to be sued. First Support Servs. v. Trevino, 288 Ga. App. 850, 655 S.E.2d 627 (2007), cert. denied, No. S08C0717, 2008 Ga. LEXIS 388 (Ga. 2008).  

Applicability. - Ga. Unif. Super. Ct. R. 7.2 provides for the verdict form to be included on a consolidated pre-trial order filed by counsel for each party. Davis v. Whitford Props., 282 Ga. App. 143, 637 S.E.2d 849 (2006).  

7.3. Interpreters

(A)  In all civil and criminal cases, the party or party's attorney shall inform the court in the form of a notice of the need for a qualified interpreter, if known, within a reasonable time - at least 5 days where practicable - before any hearing, trial, or other court proceeding. Such notice shall be filed and shall comply with any other service requirements established by the court. The notice shall (1) designate the participants in the proceeding who will need the services of an interpreter, (2) estimate the length of the proceeding for which the interpreter is required, (3) state whether the interpreter will be needed for all proceedings in the case, and (4) indicate the language(s), including sign language for the Deaf/Hard of Hearing, for which the interpreter is required. 
  
(B)  Upon receipt of such notice, the court shall make a diligent effort to locate and appoint a licensed interpreter, at the court's expense, in accordance with the Supreme Court of Georgia's Rule on Use of Interpreters for Non-English Speaking and Hearing Impaired Persons. If the court determines that the nature of the case (e.g., an emergency) warrants the use of a non-licensed interpreter, then the court shall follow the procedures as outlined in the Supreme Court of Georgia's Commission on Interpreters' Instructions for Use of a Non-Licensed Interpreter. Despite its use of a non-licensed interpreter, the court shall make a diligent effort to ensure that a licensed interpreter is appointed for all subsequently scheduled proceedings, if one is available. 
  
(C)  If a party or party's attorney fails to timely notify the court of a need for a court interpreter, the court may assess costs against that party for any delay caused by the need to obtain a court interpreter unless that party establishes good cause for the delay. When timely notice is not provided or on other occasions when it may be necessary to utilize an interpreter not licensed by the Supreme Court of Georgia's Commission on Interpreters (COI), the Registry for Interpreters of the Deaf (RID), or other industry-recognized credentialing entity, such as a telephonic language service or a less qualified interpreter, the court should weigh the need for immediacy in conducting a hearing against the potential compromise of due process, or the potential of substantive injustice, if interpreting is inadequate. Unless immediacy is a primary concern, some delay might be more appropriate than the use of an interpreter not licensed by the COI, RID, or other recognized credentialing entity. 
  
(D)  Notwithstanding any failure of a party or party's attorney to notify the court of a need for a court interpreter, the court shall appoint a court interpreter whenever it becomes apparent from the court's own observations or from disclosures by any other person that a participant in a proceeding is unable to hear, speak, or otherwise communicate in the English language to the extent reasonably necessary to meaningfully participate in the proceeding. 
  
(E)  If the time or date of a proceeding is changed or canceled by the parties, and interpreter services have been arranged by the court, the party that requested the interpreter must notify the court 24 hours in advance of the change or cancellation. Timely notice of any changes is essential in order to cancel or reschedule an interpreter, thus precluding unnecessary travel by the interpreter and a fee payment by the court. If a party fails to timely notify the court of a change or cancellation, the court may assess any reasonable interpreter expenses it may have incurred upon that party unless the party can show good cause for its failure to provide a timely notification. 
  

  Editor's notes. - This rule was amended effective July 13, 2017.  

7.4. Criminal matters

At or after the arraignment, pre-trial conferences may be scheduled as the judge as he deems appropriate. Such pre-trial conferences shall be attended by the attorneys who will actually try the case. At the pre-trial conference: 
  
(A)  All motions, special pleas and demurrers not previously determined shall be presented to and heard by the judge. Any and all pending motions not called to the judge's attention at the pre-trial conference shall be deemed to have been abandoned and waived; however, at the judge's discretion and for good cause, such matters may subsequently be heard. At the discretion of the judge, the disposition of any matter brought before the court may be postponed. 
  
(B)  To the extent possible without revealing confidential trial strategies, the attorneys shall inform the judge of probable evidentiary problems known to them or any other matter which might delay the trial so the judge may take any necessary action before the trial to avoid a delay. 
  
(C)  If possible, the judge shall set a firm trial date. 
  
(D)  Counsel are encouraged to enter into reasonable stipulations. 
  


JUDICIAL DECISIONS

Recording of pre-trial conference. - There is no requirement that there be a verbatim recording of a pre-trial conference. Taylor v. State, 248 Ga. App. 715, 548 S.E.2d 414 (2001).  

——————————

Rule 8. Civil jury trial calendar.

Rules text
Law reviews. -  For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988).  

8.1. Scheduling trials

The assigned judge has the sole responsibility for setting hearings in all actions assigned to that judge, for the scheduling of all trials in such actions and for the publication of all necessary calendars in advance of trial dates. In scheduling actions for trial the assigned judge shall give consideration to the nature of the action, its complexity and the reasonable time requirements of the action for trial. It is the intendment of these rules that no matter be allowed to languish, and the assigned judge is responsible for the orderly movement and disposition of all matters. 
  


JUDICIAL DECISIONS

Discretion in conducting court business. - A trial court has broad discretion in regulating and prescribing the manner in which the business of the court will be conducted. Ford Motor Credit Co. v. Williams, 194 Ga. App. 405, 390 S.E.2d 640 (1990).  

Mandamus to compel a judge to conduct civil trials was authorized because the judge's refusal to schedule civil cases for trial for more than two years was a gross abuse of discretion and no other specific legal remedy was available. Stubbs v. Carpenter, 271 Ga. 327, 519 S.E.2d 451 (1999).  

Excusable delay for scheduling of trial was properly found. - Where a county board of tax assessors certified appeals filed by 16 taxpayers to the superior court notifying the Clerk of the Court that she was required to assign these appeals for trial at the first term following the filing of the appeals, any requirement that the taxpayers had to also make demand for trial at the first term was clearly redundant and, therefore, unnecessary; thus, the trial court properly found that excusable delay from obtaining a trial at the first term was shown, warranting denial of the board's motion to dismiss the appeals. Glynn County Bd. of Tax Assessors v. Paulding, 270 Ga. App. 851, 608 S.E.2d 317 (2004).  

Cited in Kammerer Real Estate Holdings, LLC v. PLH Sandy Springs, LLC, 319 Ga. App. 393, 740 S.E.2d 635 (2012), overruled on other grounds, 322 Ga. App. 859, 747 S.E.2d 68 (2013).  

8.2. Ready list

All actions ready for trial in accordance with O.C.G.A. § 9-11-40 shall be placed upon a list of actions ready for final jury trial to be maintained as a "ready list" by the calendar clerk. 
  
Actions may be placed on the ready list by: 
  
(A)  The assigned judge upon notice to the parties; or, 
  
(B)  A party, after the entry of a pre-trial order, upon notice to the other parties. Except for cause, actions shall be placed on the ready list in chronological order in accordance with filing dates, except that actions previously on the ready list shall retain their superior position; however, actions entitled thereto by statute shall be given precedence. 
  

8.3. Trial calendar

The court shall designate a calendar clerk, who need not be an employee of the clerk of superior court, for the purpose of publishing a calendar. The calendar clerk shall prepare a trial calendar from the actions appearing on the ready list, in the order appearing on such list. The calendar shall state the place of trial and the date and time during which the actions shall be tried. The trial calendar shall be distributed or published a sufficient period of time, but not less than 20 days, prior to the session of court at which the actions listed thereon are to be tried. The calendar clerk may distribute the calendar by sending an electronic copy via e-mail to the attorneys of record addressed to their e-mail addresses as registered with the State Bar of Georgia pursuant to USCR 4.2. Pro se parties must be notified by regular mail. [In State Court, see State Court Rule 8.3.] 
  

  Editor's notes. - This rule was amended effective November 28, 2013.  


JUDICIAL DECISIONS

Failure to receive trial calendar. - A new trial is not warranted by the failure to receive a trial calendar when parties have actual notice of an upcoming trial and are prejudiced only by their own lack of due diligence. Potter v. Wal Computers, Inc., 220 Ga. App. 437, 469 S.E.2d 691 (1996).  

Notice. - It was unclear whether the patient was notified of the default calendar given that the record contained a photocopy of an envelope marked "Returned to Sender/Attempted-Not Known" and a line drawn through the intended recipient's address, which was different from that provided by the patient in the complaint. Oduok v. Fulton DeKalb Hosp. Auth., 340 Ga. App. 205, 797 S.E.2d 133 (2017).  

Cited in Ford v. Hanna, 293 Ga. App. 863, 668 S.E.2d 271 (2008).  

8.4. Trial date

The parties and counsel in the first 10 actions on the published trial calendar shall appear ready for trial on the date specified unless otherwise directed by the assigned judge. Parties in all other actions on the calendar are expected to be ready for trial but may contact the calendar clerk to obtain: 
  
(A)  A specific date and time for trial during the trial term specified in the calendar; or 
  
(B)  Permission to await the call by the calendar clerk of the action for trial upon reasonable notice to counsel. 
  


JUDICIAL DECISIONS

"First 5 actions on the published trial calendar" construed. - This rule does not mean the first five cases "to be tried" must appear the first day. It rather requires the presence only of the first five cases on the published calendar, although two of them are settled. Fulton v. State, 183 Ga. App. 570, 359 S.E.2d 726 (1987).  

Best notice. - The best practice would be to provide notice that trial had been called within normal business hours and provide at least two business hours notice. Thornton v. National Am. Ins. Co., 269 Ga. 518, 499 S.E.2d 894 (1998).  

Reasonable notice required. - While trial courts have discretion to set their trial calendars and manage the call of cases for trial, this discretion is limited by the due process requirement embodied in this rule that notice be reasonable under the totality of the circumstances. Thornton v. National Am. Ins. Co., 269 Ga. 518, 499 S.E.2d 894 (1998).  

Individually signed notice complies with rule. - An individual notice to both parties, signed by the clerk, directing the parties to appear for trial on a specified date and hour, is in substantial compliance with this rule. Home Owners Warranty Corp. v. Pinewood Bldrs., Inc., 188 Ga. App. 324, 373 S.E.2d 34 (1988).  

Reasonable notice not received. - Defendant did not receive reasonable notice that trial had been called because the message was left on counsel's answering machine after 5:00 p.m. the day before trial after having been told it was unlikely the case would be reached that day. Thornton v. National Am. Ins. Co., 269 Ga. 518, 499 S.E.2d 894 (1998).  

Failure to appear. - A trial court abuses its discretion when it dismisses an appeal for failure to appear, unless it is one of the first five cases on the published calendar. Broadwater v. City of Danville, 184 Ga. App. 886, 363 S.E.2d 316 (1987).  
Failure of an unrepresented wife to make arrangements to postpone her case or to be notified if the case was reached after the first ten actions on the published trial calendar was insufficient to warrant the extreme sanction of conducting a divorce trial in the wife's absence. Green v. Green, 263 Ga. 551, 437 S.E.2d 457 (1993).  
Trial court did not abuse its discretion in dismissing suit of plaintiff for failure to appear, even though the case was 20th on the calendar and defendant had requested a continuance. Ector v. Unison Ins. Co., 228 Ga. App. 520, 492 S.E.2d 287 (1997).  

8.5. Continuance after scheduled for trial

Continuances will not be granted merely by agreement of counsel. Actions will not be removed from a published trial calendar except by court direction upon such terms as reasonably may be imposed, including the possible imposition of a penalty of up to $50 upon the moving party if, absent statutory grounds or good cause, a motion for continuance of an action is first made within 5 days of the trial week scheduled. 
  


JUDICIAL DECISIONS

Denial of continuance proper. - In a business dispute, the court rejected the argument of the defendants, a developer and a limited liability company, that the trial court did not allow the defendants a reasonable time to hire new counsel and thus erred in denying the defendants a motion for a continuance. In the absence of any evidentiary transcripts or any ruling on the matter, the court could only speculate as to why the trial court did not grant a continuance and whether the court abused the court's discretion; moreover, the trial court did not disqualify the defendants' counsel or otherwise prohibit the defendants from proceeding with the counsel that the defendants selected. Harbolt v. Pelletier, 291 Ga. App. 582, 662 S.E.2d 355 (2008).  

8.6. Special settings

Special settings of actions for jury trial are not favored. 
  

——————————

Rule 9. Telephone and video-conferencing.


9.1. (See Editor's notes.) Telephone conferencing

The trial court on its own motion or upon the request of any party may in his discretion conduct pre-trial or post-trial proceedings in civil actions by telephone conference with attorneys for all affected parties. The trial judge may specify: 
  
(A)  The time and the person who will initiate the conference; 
  
(B)  The party which is to incur the initial expense of the conference call, or the apportionment of such costs among the parties, while retaining the discretion to make an adjustment of such costs upon final resolution of the case by taxing same as a part of the costs; and 
  
(C)  Any other matter or requirement necessary to accomplish or facilitate the telephone conference. 
  

  Editor's notes. -   
On March 27, 2020, the Supreme Court of Georgia ordered, in part, that:  "For the duration of the statewide judicial emergency declared by the Chief Justice and any modifications and extensions thereof, the following provisions of the Uniform Superior Court Rules are hereby clarified and/or amended as follows:  
"Uniform Superior Court Rule 9.1, which provides for the use of telephone conferences in pre-trial and post-trial proceedings in civil cases, also provides for the use of video conferences to the extent it provides for telephone conferences. All such conferences shall comply with applicable constitutional requirements."  
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   

9.2. (See Editor's notes.) Video-conferencing

(A)  The following matters may be conducted by video-conference: 
  
1.  Determination of indigence and appointment of counsel; 
  
2.  Hearings on appearance and appeal bonds; 
  
3.  Initial appearance hearings; 
  
4.  Probable cause hearings; 
  
5.  Applications for arrest warrants; 
  
6.  Applications for search warrants; 
  
7.  Arraignment or waiver of arraignment; 
  
8.  Pretrial diversion and post-sentencing compliance hearings; 
  
9.  Entry of pleas in criminal cases; 
  
10.  Impositions of sentences upon pleas of guilty or nolo contendere; 
  
11.  Probation revocation hearings in felony cases in which the probationer admits the violation and in all misdemeanor cases; 
  
12.  Post-sentencing proceedings in criminal cases; 
  
13.  Acceptance of special pleas of insanity (incompetency to stand trial); 
  
14.  Situations involving inmates with highly sensitive medical problems or who pose a high security risk; and 
  
15.  Testimony of youthful witnesses; 
  
16.  Ex-parte  applications for Temporary Protective Orders under the Family Violence Act and the Stalking Statute; 
  
17.  Appearances of interpreters; 
  
Notwithstanding any other provisions of this rule, a judge may order a defendant's personal appearance in court for any hearing. 
  
(B)  Confidential Attorney-Client Communication. Provision shall be made to preserve the confidentiality of attorney-client communications and privilege in accordance with Georgia law. In all criminal proceedings, the defendant and defense counsel shall be provided with a private means of communications when in different locations. 
  
(C)  Witnesses. In any pending matter, a witness may testify via video conference. Any party desiring to call a witness by video conference shall file a notice of intention to present testimony by video conference at least thirty (30) days prior to the date scheduled for such testimony. Any other party may file an objection to the testimony of a witness by video conference within ten (10) days of the filing of the notice of intention. In civil matters, the discretion to allow testimony via video conference shall rest with the trial judge. In any criminal matter, a timely objection shall be sustained; however, such objection shall act as a motion for continuance and a waiver of any speedy trial demand. 
  
(D)  Recording of Hearings. A record of any proceedings conducted by video conference shall be made in the same manner as all such similar proceedings not conducted by video conference. However, upon the consent of all parties, that portion of the proceedings conducted by video conference may be recorded by an audio-visual recording system and such recording shall be part of the record of the case and transmitted to courts of appeal as if part of a transcript. 
  
(E)  Technical Standards. Any video-conferencing system utilized under this rule must conform to the following minimum requirements: 
  
1.  All participants must be able to see, hear, and communicate with each other simultaneously; 
  
2.  All participants must be able to see, hear, and otherwise observe any physical evidence or exhibits presented during the proceeding, either by video, facsimile, or other method; 
  
3.  Video quality must be adequate to allow participants to observe each other's demeanor and nonverbal communications; and 
  
4.  The location from which the trial judge is presiding shall be accessible to the public to the same extent as such proceeding would if not conducted by video conference. The court shall accommodate any request by interested parties to observe the entire proceeding. 
  

  Editor's notes. -   
On March 27, 2020, the Supreme Court of Georgia ordered, in part, that:  "For the duration of the statewide judicial emergency declared by the Chief Justice and any modifications and extensions thereof, the following provisions of the Uniform Superior Court Rules are hereby clarified and/or amended as follows:  
"Uniform Superior Court Rule 9.2(C) is hereby waived to the extent that it imposes notice requirements beyond those ordinarily required by law or rule for proceedings conducted in-person.  
"Uniform Superior Court Rule 9.2(E)(4) is hereby waived to the extent that it requires that the public have access to the location at which a judge is presiding over a video conference, provided that:  
"(a) Notice shall be given to the parties and the public that a proceeding will occur wholly by remote video conference;  
"1. Such notice may be given by a website posting or similar means.  
"2. In the event a court provides public access to a livestream of all proceedings to which the right of open courts applies, the livestream may constitute such notice, provided that notice of the livestream itself is provided through the websites of one or more of the following: the court; the clerk of court; the Council of Superior Court Judges; and the local bar association(s), if any.  
"(b) If a party or a member of the public objects to the remote proceeding, the court shall sustain or overrule such objection prior to conducting the proceeding; and  
"(c) The public shall be given an opportunity to view the remote video conference, such as by joining the video conference (although unable to participate), through a livestream, or through substantially similar means."  
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   


JUDICIAL DECISIONS

Cited in Martin v. Fulton County Bd. of Registration & Elections, 307 Ga. 193, 835 S.E.2d 245 (2019).  

——————————

Rule 10. Trials.

Rules text
Law reviews. -  For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988).  

10.1. Voir dire

The court may propound, or cause to be propounded by counsel such questions of the jurors as provided in O.C.G.A. § 15-12-133; however, the form, time required and number of such questions is within the discretion of the court. The court may require that questions be asked once only to the full array of the jurors, rather than to every juror - one at a time - provided that the question be framed and the response given in a manner that will provide the propounder with an individual response prior to the interposition of challenge. Hypothetical questions are discouraged, but may be allowed in the discretion of the court. It is improper to ask how a juror would act in certain contingencies or on a certain hypothetical state of facts. No question shall be framed so as to require a response from a juror which might amount to a prejudgment of the action. Questions calling for an opinion by a juror on matters of law are improper. The court will exclude questions which have been answered in substance previously by the same juror. It is discretionary with the court to permit examination of each juror without the presence of the remainder of the panel. Objections to the mode and conduct of voir dire must be raised promptly or they will be regarded as waived. 
  
In cases in which the death penalty is sought, the trial judge shall address all Witherspoon  and reverse- Witherspoon  questions to prospective jurors individually. Prior to ruling upon any motion to strike a juror under Witherspoon,  the trial judge shall confer with counsel for the state and for the accused as to any additional inquiries. Failure to object to the court's ruling on whether or not a juror is qualified shall be a waiver of any such objection. 
  


JUDICIAL DECISIONS

Proper to restrict examination. - The trial court did not violate this rule, O.C.G.A. § 15-12-133, the sixth and fourteenth amendments, or Ga. Const. 1983, Art. I, Sec. 1, Paras. I and XI, by restricting voir dire examination of prospective jurors concerning racial bias, pretrial publicity, and self defense. Walker v. State, 258 Ga. 443, 370 S.E.2d 149 (1988), overruled on other grounds by Carter v. State, 298 Ga. 867, 785 S.E.2d 274 (2016).  
Where a potential juror was not unalterably prejudiced against defendant, and stated that the juror's decision would be based on the evidence and the trial court's charge, the juror's empathy was insufficient to strike the juror for cause. Anderson v. State, 276 Ga. 389, 578 S.E.2d 890 (2003).  
Trial court did not disallow trial counsel the opportunity to individually question some of the potential jurors; rather, the trial court simply requested that counsel ask as many questions as possible as general questions before moving on to individually questioning prospective jurors, which was a permissible procedure. Eason v. State, 331 Ga. App. 59, 769 S.E.2d 772 (2015).  

Abuse of discretion to prohibit questioning of jurors on sentencing options. - Trial court abused the court's discretion in prohibiting the defendant from asking voir dire questions of prospective jurors as to whether the jurors would automatically impose the death penalty as opposed to fairly considering all three sentencing options (death, life without parole, and life with the possibility of parole) in a case involving the murder of young children as such questioning was permitted under O.C.G.A. § 15-12-133. Ellington v. State, 292 Ga. 109, 735 S.E.2d 736 (2012), overruled in part by Willis v. State, 304 Ga. 686, 820 S.E.2d 640 (2018).  

Hypothetical question. - Trial counsel was not ineffective for failing to object when the state posed a hypothetical question to a prospective juror during voir dire as the question posed did not in any way call for a response amounting to a prejudgment of the state's prosecution of the defendant. Walker v. State, 294 Ga. 752, 755 S.E.2d 790 (2014).  

Cited in Cargill v. State, 255 Ga. 616, 340 S.E.2d 891 (1986); Shadix v. State, 179 Ga. App. 644, 347 S.E.2d 298 (1986); Skipper v. State, 257 Ga. 802, 364 S.E.2d 835 (1988); Blankenship v. State, 258 Ga. 43, 365 S.E.2d 265 (1988); Miller v. State, 259 Ga. 296, 380 S.E.2d 690 (1989); Watkins v. State, 191 Ga. App. 87, 381 S.E.2d 45 (1989); Lord v. State, 199 Ga. App. 814, 406 S.E.2d 137 (1991).  


RESEARCH REFERENCES

ALR. - Cure of prejudice resulting from statement by prospective juror during voir dire, in presence of other prospective jurors, as to defendant's guilt, 50 A.L.R.4th 969.  
Effect of juror's false or erroneous answer on voir dire regarding previous claims or actions against himself or his family, 66 A.L.R.4th 509.  
Exclusion of public and media from voir dire examination of prospective jurors in state criminal case, 16 A.L.R.5th 152.  

10.2. Opening statements in criminal matters

The district attorney may make an opening statement prior to the introduction of evidence. This statement shall be limited to expected proof by legally admissible evidence. Defense counsel may make an opening statement immediately after the state's opening statement and prior to introduction of evidence, or following the conclusion of the state's presentation of evidence. Defense counsel's statement shall be restricted to expected proof by legally admissible evidence, or the lack of evidence. 
  


JUDICIAL DECISIONS

Defense has option to wait until state rests its case. - This rule apparently gives defense counsel the option to wait until the state rests its case before making an opening statement. Mason v. State, 197 Ga. App. 534, 398 S.E.2d 822 (1990).  
Trial court's failure to give defense counsel the option to wait until the state rests its case before making an opening statement did not result in any harm, where the defense presented no evidence and the only purpose of making an opening statement following the presentation of the state's evidence would have been to comment on that evidence, which the defense had the opportunity to do during the closing argument. Mason v. State, 197 Ga. App. 534, 398 S.E.2d 822 (1990).  

Opening statement permitted by defendant at sentencing phase. - Sentencing phase of a trial in which the state is seeking the death penalty is a criminal matter within the scope of Ga. Unif. Super. Ct. R. 10.2 and, therefore, a death penalty defendant is entitled to a make an opening statement in the sentencing phase. To the extent that Wilson v. State, 271 Ga. 811 (1999) and Smith v. State, 270 Ga. 240 (1998) imply otherwise, those cases have been overruled. O'Kelley v. State, 284 Ga. 758, 670 S.E.2d 388 (2008).  

Reference to prior instances of the victim's violence toward third parties was properly prohibited in defendant's opening statement since he did not present a prima facie case of justification. Walden v. State, 267 Ga. 162, 476 S.E.2d 259 (1996).  

Inaccurate evidentiary expectations expressed by defense counsel. - Opening statement is intended to provide defense counsel with an opportunity to comment on what he "expects" the evidence to show. If evidentiary expectations expressed by defense counsel proved inaccurate as a result of the state's belated discovery of a witness, counsel could have restored any lost credibility by explaining the reasons for his comments. Knowles v. State, 245 Ga. App. 523, 538 S.E.2d 175 (2000).  

State did not make improper opening statement. - State did not make an improper opening statement by indicating that a witness would testify that the witness saw the defendant with a gun, even though the witness did not later testify that the defendant had a gun because the prosecutor had a good faith belief at the time that the prosecutor made the prosecutor's opening statement that the witness would testify that the witness saw the defendant with a gun, and the trial court explicitly instructed the jury that the opening statements of counsel were not evidence. Jennings v. State, 288 Ga. 120, 702 S.E.2d 151 (2010).  

Procedure in trial on defendant's claim of mental retardation. - Trial of a habeas corpus petitioner's claim of mental retardation should be regarded as a completion of the guilt/innocence phase of the petitioner's original trial and, therefore, the state was entitled under Ga. Unif. Super. Ct. R. 10.2 to make an opening statement before the petitioner. Under O.C.G.A. § 17-8-71, the state was entitled to make an initial closing argument, the petitioner could then make the petitioner's closing argument, and the state was entitled to make a final closing argument. Stripling v. State, 289 Ga. 370, 711 S.E.2d 665 (2011).  

Cited in Davis v. State, 264 Ga. App. 221, 590 S.E.2d 192 (2003).  

10.3. Requests and exceptions to charge

All requests to charge shall be numbered consecutively on separate sheets of paper and submitted to the court in duplicate by counsel for all parties at the commencement of trial, unless otherwise provided by pre-trial order; provided, however, that additional requests may be submitted to cover unanticipated points which arise thereafter. 
  


JUDICIAL DECISIONS

State need not furnish instructions before trial. - There was no abuse of discretion in the court's denial of the defendant's request that the state furnish proposed jury instructions 24 hours before trial. Pruitt v. State, 258 Ga. 583, 373 S.E.2d 192 (1988), cert. denied, 493 U.S. 1093, 110 S. Ct. 1170, 107 L. Ed. 2d 1072 (1990).  

Timing of request to charge. - It was not error for the trial court to give a jury charge authorized by the evidence in defendant's trial for armed robbery, even though the charge was not requested in writing by the State at the commencement of trial as required by Ga. Unif. Super. Ct. R. 10.3, because While Ga. Unif. Super. Ct. R. 10.3 required that a request to charge be submitted at the commencement of trial, it also provided that additional requests could be submitted to cover unanticipated points which arose thereafter. Fields v. State, 257 Ga. App. 842, 572 S.E.2d 697 (2002).  

Request to charge not waived when not in writing. - As the defendant's request to charge the jury on circumstantial evidence as set forth in O.C.G.A. § 24-4-6 directed the trial court to the language in the pattern jury instructions that defendant wished to have the trial court use, and the trial court recognized what was requested, the defendant's request to charge the principle stated in § 24-4-6 was not waived by the failure to properly submit the request in writing under Ga. Unif. Super. Ct. R. 10.3. Davis v. State, 285 Ga. 176, 674 S.E.2d 879 (2009).  

Evidence authorized charging the jury on parties to a crime, even if the state failed to request the charge in writing at the commencement of trial as required by this rule. Ranson v. State, 198 Ga. App. 659, 402 S.E.2d 740 (1991), cert. denied, 198 Ga. App. 898, 402 S.E.2d 740 (1991).  

Failure to comply with rule not ineffective assistance of counsel. - Although counsel admitted that counsel failed to comply with Ga. Unif. Super. Ct. R. 10.3, requiring requests to charge to be on separate pages, counsel was not ineffective because the failure to comply did not result in a waiver of the requests to charge, and there was no showing that the error prejudiced defendant's defense. Newton v. State, 303 Ga. App. 852, 695 S.E.2d 79 (2010).  

Failure to give charge not error absent request. - If there has been no written request to charge, failure to give the charge is not error. Bullock v. State, 202 Ga. App. 65, 413 S.E.2d 219 (1991); Morrow v. State, 229 Ga. App. 242, 493 S.E.2d 616 (1997).  
Because defendant, charged with aggravated sodomy, was always subject to a charge on the lesser included offense of sodomy, even though the state did not include that charge in its pretrial request for charges, the defendant right to defend by choosing whether to testify was not prejudiced by the state's failure to adhere to this rule. Gagnon v. State, 240 Ga. App. 754, 525 S.E.2d 127 (1999).  

Failure to comply with rule. - Trial court did not err in refusing to instruct the jury on the law of defense of habitation in the context of an automobile because the defendant did not supply the trial court with a written request to charge specific language on the legal concept of defense of habitation; the defendant's only written submission stated that the defendant wished the trial court to give the "following pattern requests to charge numbered 1 through 23," and then "22. Justification: Use of Force in Defense of Motor Vehicle," but such a request failed to comply with the requirements of Ga. Unif. Super. Ct. R. 10.3. Kendrick v. State, 287 Ga. 676, 699 S.E.2d 302 (2010).  
Trial counsel was not ineffective in failing to object to the state's oral requests to charge the jury on the ground that the requests violated Ga. Unif. Super. Ct. R. 10.3 since the requests were not in writing, were made after the close of evidence, and addressed points that the state could have anticipated because the defendant failed to explain how, if those charges had not been given, there was a reasonable probability that the outcome of the trial would have been different; the requested charges were supported by the evidence and could have been given sua sponte by the trial court. Williams v. State, 290 Ga. 533, 722 S.E.2d 847 (2012).  

Cited in Gay v. State, 179 Ga. App. 430, 346 S.E.2d 877 (1986); Jeff Goolsby Homes Corp. v. Thomas, 181 Ga. App. 308, 352 S.E.2d 172 (1986); General Warranty Corp. Ins. Agents & Adm'rs v. Cameron-Hogan, Inc., 182 Ga. App. 434, 356 S.E.2d 83 (1987); Webb v. State, 184 Ga. App. 89, 360 S.E.2d 643 (1987); Whitworth v. Connecticut Indem. Co., 185 Ga. App. 682, 365 S.E.2d 523 (1988); Pool Mkts. S., Inc. v. Moore, 189 Ga. App. 48, 374 S.E.2d 831 (1988); Hill v. State, 259 Ga. 655, 386 S.E.2d 133 (1989); Calloway v. State, 199 Ga. App. 272, 404 S.E.2d 811 (1991), overruled on other grounds by State v. Burns, 829 S.E.2d 367, 2019 Ga. LEXIS 400 (Ga. 2019); Temple v. State, 238 Ga. App. 146, 517 S.E.2d 850 (1999); Barnett v. Farmer, 308 Ga. App. 358, 707 S.E.2d 570 (2011).  

10.4. Excusals from courtroom

During the course of a proceeding no one except the judge may excuse from the courtroom a party, a witness (including one who has testified), or counsel. 
  
Law reviews. -  For annual survey of domestic relations law, see 58 Mercer L. Rev. 133 (2006).  


JUDICIAL DECISIONS

Cited in Chapman v. Avco Fin. Servs. Leasing Co., 193 Ga. App. 147, 387 S.E.2d 391 (1989).  

——————————

Rule 11. Selection of juries.

Rules text
After completion of the examination of jurors upon their voir dire, the parties and their counsel shall be entitled, upon request, to 15 minutes to prepare for jury selection; thereafter, during the selection of jurors, the court in its discretion, upon first warning counsel, may restrict to not less than 1 minute the time within which each party may exercise a peremptory challenge; a party shall forfeit a challenge by failing to exercise it within the time allowed. 
  


JUDICIAL DECISIONS

Ineffective assistance of counsel found. - Defendant did not receive effective assistance of counsel after defendant's attorney used a peremptory strike to strike a juror who had already been stricken for cause; defendant was prejudiced by the unnecessary waste of a peremptory strike. Fortson v. State, 277 Ga. 164, 587 S.E.2d 39 (2003), overruled on other grounds by Willis v. State, 304 Ga. 686, 820 S.E.2d 640 (2018).  

Ineffective assistance of counsel not found. - Counsel was not ineffective for failing to request the full 15 minutes authorized to prepare for jury selection as counsel's decision not to use the 15 minutes allowed to prepare for jury selection was not unreasonable given counsel's experience and testimony that counsel felt ready to pick the jury within five minutes. Osorio v. State, 323 Ga. App. 843, 748 S.E.2d 483 (2013).  

——————————

Rule 12. Voluntary dismissal of actions.

Rules text
If a civil action is voluntarily dismissed (other than as a result of final settlement agreement, the terms of which are dictated, in court or in chambers, into the record) after the trial jury has been empaneled, all court costs including juror fees incurred for all panels from which the trial jury was selected shall be taxed against the dismissing party. 
  
Law reviews. -  For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988).  


JUDICIAL DECISIONS

Applicability to pending action. - Although a prior action was tried before the promulgation of the Uniform Rules, as the judgment in the prior action was reversed by court of appeals in September, 1984, and that action was not voluntarily dismissed by the appellee until October, 1985, it was "pending" in the trial court when this rule became effective on July 1, 1985; and the rule is applicable. Kroger Co. v. Michaels, 183 Ga. App. 626, 359 S.E.2d 698 (1987), aff'd, 193 Ga. App. 40, 387 S.E.2d 2 (1989).  

Costs not taxed by clerk. - This rule does not mandate that a plaintiff affirmatively determine jury costs and pay them even when costs have not been taxed by the clerk or where the clerk denies that sums are due. Costs which are unknown after good faith inquiry need not be paid. Michaels v. Kroger Co., 193 Ga. App. 40, 387 S.E.2d 2, cert. denied, 193 Ga. App. 910, 387 S.E.2d 2 (1989).  

——————————

Rule 13. Arguments.


13.1. Time limitations

Counsel shall be limited in their arguments as follows: 
  
(A)  Felony cases punishable by the death penalty or life in prison - 2 hours each side. 
  
(B)  Any other felony case - 1 hour each side. 
  
(C)  Misdemeanor case - 30 minutes each side. 
  
(D)  Civil cases other than appeals from magistrate courts - 2 hours each side. 
  
(E)  Appeals from magistrate courts - 30 minutes each side. 
  


JUDICIAL DECISIONS

No conflict with O.C.G.A. § 9-10-180. - There is no conflict between this rule and O.C.G.A. § 9-10-180, limiting the time in civil cases to two hours per side; the trial court could limit closing argument at trial to one hour per side where there was no request for additional time as authorized by Superior Court Rule 13.2. McIntyre v. Pope, 215 Ga. App. 600, 451 S.E.2d 110 (1994).  

Allotted time was sufficient. - Defendant's right to make a closing argument was not completely abridged, where he did not deny that he killed his wife, his sole defense was that the killing was voluntary manslaughter, and his trial counsel specifically did not request additional time for closing argument as part of his trial strategy not to lose the jurors' attention. Ricketts v. State, 276 Ga. 466, 579 S.E.2d 205 (2003).  
Defendant was properly limited to one hour for the closing argument as the defendant was charged with trafficking in cocaine, possession of cocaine with intent to distribute, and misdemeanor possession of marijuana and was not indicted for a crime that could be punished by death; the defendant was not entitled to two hours for his closing argument under Ga. Unif. Super. Ct. R. 13.1 and O.C.G.A. § 17-8-73. Miller v. State, 281 Ga. App. 354, 636 S.E.2d 60 (2006), cert. denied, No. S07C0087, 2007 Ga. LEXIS 106 (Ga. 2007).  

Cited in Massey v. State, 270 Ga. 76, 508 S.E.2d 149 (1998); Monroe v. State, 272 Ga. 201, 528 S.E.2d 504 (2000).  


RESEARCH REFERENCES

ALR. - Propriety of trial court order limiting time for opening or closing argument in civil case - state cases, 71 A.L.R.4th 130.  
Propriety of trial court order limiting time for opening or closing argument in criminal case - state cases, 71 A.L.R.4th 200.  

13.2. Extensions

Before arguments begin, counsel may apply to the court for an extension of the time prescribed for argument. The applicant shall state the reason that additional time is needed; the court in its discretion may grant extensions. 
  


JUDICIAL DECISIONS

Discretionary waiver of pre-argument request requirement. - Nothing in this rule specifically precludes the trial court from exercising its discretion so as to grant a short period of additional time to counsel who has failed to make a pre-arrangement request, when the purpose is merely to allow counsel to reach the logical conclusion of his closing argument. Carter v. State, 263 Ga. 401, 435 S.E.2d 42 (1993).  

No conflict between Superior Court Rule 13.1 and O.C.G.A. § 9-10-180. - There is no conflict between Superior Court Rule 13.1, limiting argument to one hour per side, and O.C.G.A. § 9-10-180, limiting the time in civil cases to two hours per side; the trial court could limit closing argument at trial to one hour per side where there was no request for additional time as authorized by this rule. McIntyre v. Pope, 215 Ga. App. 600, 451 S.E.2d 110 (1994).  

13.3. Number of arguments

Not more than two attorneys shall be permitted to argue any case for any party except by leave of court; in no event shall more than one attorney for each party be heard in concluding argument. 
  


JUDICIAL DECISIONS

Construction with other law. - Ga. Unif. Super. Ct. R. 13.3 and the Uniform State Court Rules were to be construed in accordance with an interpretation of O.C.G.A. § 17-8-70, which concluded that the statutory limitation of one counsel "heard in conclusion" applied to the party exercising the privilege of the final jury argument chronologically. Sheriff v. State, 277 Ga. 182, 587 S.E.2d 27 (2003).  

Cited in Fabe v. Floyd, 199 Ga. App. 322, 405 S.E.2d 265 (1991); Wakily v. State, 225 Ga. App. 56, 483 S.E.2d 313 (1997).  

13.4. Conclusion

In civil actions, where the burden of proof rests with the plaintiff, the plaintiff is entitled to the opening and concluding arguments except that if the defendant introduces no evidence or admits a prima facie case, then the defendant shall be entitled to open and conclude. 
  


JUDICIAL DECISIONS

The term "admits a prima facie case" or purposes of this rule is an admission by defendant of such a nature as to place the case in an evidentiary posture which supports a finding in favor of plaintiff unless said admission is contradicted and overcome by other evidence. Peters v. Davis, 214 Ga. App. 885, 449 S.E.2d 624 (1994).  

Right of defendant to final closing argument. - The defendant was entitled to make the final closing argument pursuant to this rule since she did not introduce or attempt to introduce any evidence at trial. Further, plaintiffs' failure to object promptly constitutes a waiver. Gurly v. Hinson, 194 Ga. App. 673, 391 S.E.2d 483 (1990).  
An insurance company is entitled to opening and closing argument if it admits the insured's prima facie case, and it need not admit his absolute right of recovery. Jefferson Pilot Life Ins. Co. v. Clark, 202 Ga. App. 385, 414 S.E.2d 521 (1991), cert. denied, 202 Ga. App. 906, 414 S.E.2d 521 (1991).  
Defendant is entitled to open and conclude argument only if he either elects not to offer evidence or he admits a prima facie case; mere direct examination of defendant by his counsel when defendant has been called by plaintiff for cross-examination does not constitute the offering of evidence for this purpose. Peters v. Davis, 214 Ga. App. 885, 449 S.E.2d 624 (1994).  
Defendant could introduce evidence in his behalf and yet retain the right to open and close by admitting a prima facie case. Peters v. Davis, 214 Ga. App. 885, 449 S.E.2d 624 (1994).  
Because a manufacturer did not admit a customer's prima facie case breach of warranty case under O.C.G.A. § 11-2-714(2), the trial court erred in denying the manufacturer the right to open and close the final argument under Ga. Unif. Super. Ct. R. 13.4 and O.C.G.A. § 9-10-186. Kia Motors Am., Inc. v. Range, 276 Ga. App. 360, 623 S.E.2d 514 (2005).  

Right not waived. - Georgia Pipe Co. v. Lawler, 262 Ga. App. 22, (584 S.E.2d 634) (2003) must be overruled to the extent it holds that a defendant who presents no evidence looses the right to open and close the final argument unless the defendant asserts the right before the plaintiff submits evidence. Kia Motors Am., Inc. v. Range, 276 Ga. App. 360, 623 S.E.2d 514 (2005).  

Defendant's opening, closing argument precluded. - Where evidence was introduced during the initial phase of the trial in defense of plaintiff's claim for punitive damages, the trial court erred in permitting defendant to make the opening and concluding argument in the punitive damages phase of the trial. Combustion Chems., Inc. v. Spires, 209 Ga. App. 240, 433 S.E.2d 60 (1993), cert. denied, 209 Ga. App. 913, 433 S.E.2d 60 (1993).  

——————————

Rule 14. Dismissal.

Rules text
On its own motion or upon motion of the opposite party, the court may dismiss without prejudice any civil action, or where appropriate, any pleading filed on behalf of any party upon the failure to properly respond to the call of the action for trial or other proceeding. In civil actions or criminal cases the court may adjudge any attorney in contempt for failure to appear without legal excuse upon the call of any proceeding. 
  


JUDICIAL DECISIONS

Applicability to proceeding under O.C.G.A. § 16-13-49. - This rule provides for dismissal of a pleading (not a final adjudication on the merits) "where appropriate" for failure to respond to a calendar call. Because a proceeding for forfeiture under O.C.G.A. § 16-13-49 is a special statutory proceeding to which default is not applicable, this would not be "appropriate." Fulton v. State, 183 Ga. App. 570, 359 S.E.2d 726 (1987).  

Options available to trial court. - Under either O.C.G.A. § 9-11-41 or this rule, the court may dismiss an action without prejudice if the plaintiff fails to appear at the call of the case. Neither provision, however, exhausts the options available to the trial court under its authority to control its own docket and regulate the business of the court. Kraft, Inc. v. Abad, 262 Ga. 336, 417 S.E.2d 317 (1992).  

This rule provides for the dismissal of a pleading where appropriate for failure to respond to a calendar call; it does not provide for a final adjudication on the merits. Truitt v. Housing Auth., 235 Ga. App. 92, 507 S.E.2d 781 (1998).  

Dismissal for failure to file expert affidavit. - Trial court properly dismissed, pursuant to Ga. Unif. Super. Ct. R. 14, a medical malpractice action against a doctor and a hospital; the patient failed to attach a legally sufficient expert affidavit to the complaint as required by O.C.G.A. § 9-11-9.1(a), as the affidavit submitted was not taken under oath. Harris v. Emory Healthcare, Inc., 269 Ga. App. 274, 603 S.E.2d 778 (2004).  

Dismissal unauthorized where no willful failure. - Where there was no evidence of a willful failure to respond to the call of the case, or any indicia of conscious indifference, or bad faith, the extreme sanction of dismissal "with prejudice" for want of prosecution was unauthorized. Home Owners Warranty Corp. v. Pinewood Bldrs., Inc., 188 Ga. App. 324, 373 S.E.2d 34 (1988).  

Trial court's dismissal of counterclaim with prejudice, due to defendants' failure to appear at the call of the case, constituted a nonamendable defect on the face of the record, and, thus, the trial court erred in denying defendants' motion to set aside the judgment. Bonner v. Green, 263 Ga. 773, 438 S.E.2d 360 (1994).  
The trial court's dismissal with prejudice of the defendant's counterclaim due to his failure to attend a pre-trial conference and the subsequent judgment in favor of the plaintiff on his complaint were an abuse of discretion. Maupin v. Vincent, 245 Ga. App. 635, 538 S.E.2d 529 (2000).  

Cited in Savannah Transit Auth. v. Ledford, 179 Ga. App. 238, 345 S.E.2d 915 (1986); Ford Motor Credit Co. v. Williams, 194 Ga. App. 405, 390 S.E.2d 640 (1990); Board of Regents of Univ. Sys. of Georgia/Albany State College v. Moore, 210 Ga. App. 623, 436 S.E.2d 789 (1993).  

——————————

Rule 15. Default judgments.

Rules text
The party seeking entry of a default judgment in any action shall certify to the court the following: the date and type of service effected; that proof of service was filed with the court within 5 business days of the service date, or, if not filed within 5 business days of the service date, the date on which proof of service was filed; that no defensive pleading has been filed by the defendant as shown by court records; and the defendant's military status, if required. This certificate shall be in writing and must be attached to the proposed default judgment when presented to the judge for signature. 
  

  Editor's notes. - This rule was amended effective May 15, 2014.  

Cross references. - Default judgments, Uniform State Court Rules, Rule 15.  


JUDICIAL DECISIONS

Failure to file certificate is not a nonamendable defect under O.C.G.A. § 9-11-60(d). - Because the information required in a Ga. Unif. Super. Ct. R. 15 certificate of default (date and type of service, lack of responsive pleading) could also be found in the record, the failure to file a Rule 15 certificate was not a nonamendable defect in the record sufficient to authorize setting aside a default judgment under O.C.G.A. § 9-11-60(d). Williams v. Contemporary Servs. Corp., 325 Ga. App. 299, 750 S.E.2d 460 (2013).  

Cited in T.A.I. Computer, Inc. v. CLN Enters., Inc., 237 Ga. App. 646, 516 S.E.2d 340 (1999); H.N. Real Estate Group, LLC v. Dixon, 298 Ga. App. 124, 679 S.E.2d 130 (2009).  

15.1. Garnishments

In accordance with O.C.G.A. Sec. 18-4-61(5), the clerk of superior court is authorized to supervise initiation of the garnishment proceedings and the affidavit, provided the clerk determines: 
  
(a)  That the affidavit is on personal knowledge and contains all elements required by Georgia law; 
  
(b)  That the garnishment proceedings are carried out through the use of proper forms in the filing of garnishments and in accord with Georgia law; 
  
(c)  That any questionable matter concerning these procedures be presented to the presiding judge for determination and in all cases a judge's facsimile signature may be affixed to an affidavit of garnishment as determined by the presiding judge. 
  

——————————

Rule 16. Leaves of absence.


16.1. Leaves for thirty (30) calendar days or less

An attorney of record shall be entitled to a leave of absence for thirty days or less from court appearance in pending matters which are neither on a published calendar for court appearance, nor noticed for a hearing during the requested time, by submitting to the clerk of the court at least thirty (30) calendar days prior to the effective date for the proposed leave, a written notice containing: 
  
(a)  a list of the actions to be protected, including the action numbers; 
  
(b)  the reason for leave of absence; and 
  
(c)  the duration of the requested leave of absence. 
  
A copy of the notice shall be sent, contemporaneously, to the judge before whom an action is pending and all opposing counsel. Unless opposing counsel files a written objection within ten (10) days with the clerk of the court, with a copy to the court and all counsel of record, or the court responds denying the leave of  absence, such leave will stand granted without entry of an order. If objection is filed, the court, upon request of any counsel, will conduct a conference with all counsel to determine whether the court will, by order, grant the requested leave of absence. 
  
The clerk of the court shall retain leave of absence notices in a chronological file for two (2) calendar years; thereafter, the notices may be discarded. 
  


JUDICIAL DECISIONS

Failure to comply with rule. - There was nothing in the record to contradict the finding that the attorney failed to comply with the requirements of Ga. Unif. Super. Ct. R. 16.1, where the attorney's purported notice of leave of absence was filed before the attorney's client was even served, and the attorney failed to provide a complete record on appeal. In re Fitts, 259 Ga. App. 462, 576 S.E.2d 920 (2003).  

Notices of attorney's leaves of absences insufficient to avoid application of statute. - Pursuant to O.C.G.A. § 9-2-60(b) and O.C.G.A. § 9-11-41(e), because an individual's negligence suit sat dormant when the trial court failed to enter any orders for eight years, it was automatically dismissed for want of prosecution, and the individual could not overcome application of those statutes, as notices of leaves of absence filed by the individual's attorney were insufficient to avoid application. Ward v. Swartz, 285 Ga. App. 788, 648 S.E.2d 114 (2007).  

Ga. Unif. St. Ct. R. 16.1 does not apply to leaves exceeding 30 days in the aggregate. - Ga. Unif. St. Ct. R. 16.2, rather than Ga. Unif. St. Ct. R. 16.1, applies whenever an attorney's requested leaves of absence exceed 30 days in the aggregate; accordingly, no valid leave of absence was in place in three criminal cases where defense counsel requested leave exceeding a total of 30 days but was never granted such leave by the trial court under Ga. Unif. St. Ct. R. 16.2. Jones v. State, 276 Ga. 171, 575 S.E.2d 456 (2003).  

Cited in State v. Brown, 333 Ga. App. 643, 777 S.E.2d 27 (2015).  

16.2. Leaves for more than thirty (30) calendar days or those either on a published calendar, noticed for a hearing, or not meeting the time requirements of 16.1.

Application for leaves of absence for more than thirty (30) days, or those either on a published calendar, noticed for a hearing, or not submitted within the time limits contained in 16.1 above, must be in writing, filed with the clerk of the court, and served upon opposing counsel at least ten (10) days prior to submission to the appropriate judge of the court in which an action pends. This time period may be waived if opposing counsel consents in writing to the application. This procedure permits opposing counsel to object or to consent to the grant of the application, but the application is addressed to the discretion of the court. Such application for leave of absence shall contain: 
  
(a)  a list of the actions to be protected, including the action numbers; 
  
(b)  the reason for leave of absence; and 
  
(c)  the duration of the requested leave of absence. 
  


JUDICIAL DECISIONS

"Legal proceeding" does not mean filing deadlines. - The fact that counsel's motion for a leave of absence was granted did not extend the period of time allowed to respond to the motion for summary judgment, where the court interprets the "legal proceedings" from which an attorney is excused by a leave of absence to mean appearances before a court, not filing deadlines. First Community Bank v. Bryan Starr & Assocs., 203 Ga. App. 696, 417 S.E.2d 330 (1992).  

Rule applies to leaves exceeding 30 days in the aggregate. - Ga. Unif. St. Ct. R. 16.2, rather than Ga. Unif. St. Ct. R. 16.1, applies whenever an attorney's requested leaves of absence exceed 30 days in the aggregate; accordingly, no valid leave of absence was in place in three criminal cases where defense counsel requested leave exceeding a total of 30 days but was never granted such leave by the trial court under Ga. Unif. St. Ct. R. 16.2. Jones v. State, 276 Ga. 171, 575 S.E.2d 456 (2003).  

Defense counsel waived defendant's speedy trial demand by being absent without excuse. - In a criminal case where defense counsel requested leave exceeding a total of 30 days but was never granted such leave by the trial court under Ga. Unif. St. Ct. R. 16.2, no valid leave of absence was in place and defense counsel effectively waived defendant's speedy trial demand under O.C.G.A. § 17-7-170 by being absent, without excuse, on the only days left in the term when defendant could have been tried. Jones v. State, 276 Ga. 171, 575 S.E.2d 456 (2003).  

Unauthorized leave caused a waiver of defendant's right to a hearing on a motion for new trial. - In a criminal case where defense counsel requested leave exceeding a total of 30 days but was never granted such leave by the trial court under Ga. Unif. St. Ct. R. 16.2, no valid leave of absence was in place when defense counsel failed to appear for a hearing on defendant's motion for a new trial, and defense counsel effectively waived defendant's right to a hearing on defendant's motion for a new trial, as the only reason for failing to appear at the hearing was the unauthorized leave of absence. Jones v. State, 276 Ga. 171, 575 S.E.2d 456 (2003).  

Cited in Bryant v. BMC of Ga., Inc., 188 Ga. App. 124, 372 S.E.2d 280 (1988).  

16.3. 16.1 or 16.2 Leave

A 16.1 or 16.2 leave when granted shall relieve any attorney from all trials, hearings, depositions and other legal proceedings in that matter. This rule shall not extend any deadline set by law or the court. 
  

16.4. Denial of application for leave

Any application for leave not filed in conformance with this rule will be denied. Notice shall be provided substantially as on the attached form. 
  
    

             

  
  To: All Judges, Clerks of Court, and Counsel of Record 

  
  From: Name of Attorney 

  
  RE: Notice of Leave of Absence  

  
  Date: 

  
   Comes now (attorney's name) and respectfully notifies all judges before whom s/he has cases pending, all affected clerks of court, and all opposing counsel, that s/he will be on leave pursuant to Georgia Uniform Court Rule 16. 

  
   1.  The period of leave during which time Applicant will be away from the practice of law, is:     (dates of leave). The purpose of the leave is 

  
   2.  All affected judges and opposing counsel shall have ten days from the date of this Notice to object to it. If no objections are filed, the leave shall be granted. 

  
  name of attorney 

  
  Bar no. 

  
  address of attorney 

  
  phone number of attorney 

  
  

 CERTIFICATE OF SERVICE 

  
   This is to certify that I have this date served a copy of the foregoing Notice of Leave of Absence upon all judges, clerks and opposing counsel listed on the attached Exhibit A, by depositing the same in the U.S. Mail with adequate postage affixed thereto. 

  
  This __________ day of __________________, ________. 

  
  ________________________________________ 

  
  Name of attorney 

  
  

 EXHIBIT A 

  
  

 (Sample) 

  
  Name of Case       Name of Judge           Opposing Counsel  

  
  Case Number       Court/County 

  
  Jones v. Jones       Brown           opp. atty. A 

  
  98-3333       DeKalb/Superior           (address) 

  
  Smith v. Exxon       Black           opp. atty. B 

  
  97A-454545       Cobb/State           (address) 

  
  Schwartz v. Craig & Co.       Grey           opp. atty. C 

  
  E-6789       Fulton/Superior           (address) 

  
   
 


JUDICIAL DECISIONS

Application for leave which did not comply with Unif. St. Ct. R. 16.2 was deemed denied. - Where defense counsel requested a leave of absence exceeding 30 days, but there was no evidence that defense counsel gave the State the requisite 10 days of notice or that the application for leave was ever submitted to, or ruled upon by, the trial court as required by Ga. Unif. St. Ct. R. 16.2, by operation of Ga. Unif. St. Ct. R. 16.4, defense counsel's application for leave was denied. Jones v. State, 276 Ga. 171, 575 S.E.2d 456 (2003).  

——————————

Rule 17. Conflicts - State and federal courts.


17.1. Method of resolution

(A)  An attorney shall not be deemed to have a conflict unless: 
  
(1)  the attorney is lead counsel and/or has been subpoenaed as a witness in two or more actions; and, 
  
(2)  the attorney certifies that the matters cannot be adequately handled, and the client's interest adequately protected, by other counsel for the party in the action or by other attorneys in lead counsel's firm; certifies that in spite of compliance with this rule, the attorney has been unable to resolve these conflicts; and certifies in the notice a proposed resolution by list of such cases in the order of priority specified by this rule. 
  
(B)  When an attorney is scheduled for a day certain by trial calendar, special setting or court order (including a subpoena compelling his or her appearance to testify) to appear in two or more courts (trial or appellate; state or federal), the attorney shall give prompt written notice as specified in (A) above of the conflict to opposing counsel, to the clerk of each court and to the judge before whom each action is set for hearing (or, to an appropriate judge if there has been no designation of a presiding judge). The written notice shall contain the attorney's proposed resolution of the appearance conflicts in accordance with the priorities established by this rule and shall set forth the order of cases to be tried with a listing of the date and data required by (B)(1)-(4) as to each case arranged in the order in which the cases should prevail under this rule. In the absence of objection from opposing counsel or the courts affected, the proposed order of conflict resolution shall stand as offered. Should a judge wish to change the order of cases to be tried, such notice shall be given promptly after agreement is reached between the affected judges. Attorneys confronted by such conflicts are expected to give written notice such that it will be received at least seven (7) days prior to the date of conflict. Absent agreement, conflicts shall be promptly resolved by the judge or the clerk of each affected court in accordance with the following order of priorities: 
  
(1)  Criminal (felony) and habeas actions shall prevail over civil actions. Criminal actions in which a demand for speedy trial has been timely filed pursuant to O.C.G.A. §§ 17-7-170 and/or 17-7-171 shall automatically take precedence over all other actions unless otherwise directed by the court in which the speedy trial demand is pending; 
  
(2)  Jury trials shall prevail over non-jury matters, including trials and administrative proceedings; 
  
(3)  Within the category of non-jury matters, the following will have priority: (a) parental terminations, (b) trials, (c) all other non-jury matters including appellate arguments, hearings and conferences; 
  
(4)  Within each of the above categories only, the action which was first filed shall take precedence. 
  
(C)  Conflict resolution shall not require the continuance of the other matter or matters not having priority. In the event any matter listed in the letter notice is disposed of prior to the scheduled time set for any other matter listed or subsequent to the scheduled time set but prior to the end of the calendar, the attorney shall immediately notify all affected parties, including the court affected, of the disposal and shall, absent good cause shown to the court, proceed with the remaining case or cases in which the conflict was resolved by the disposal in the order of priorities as set forth heretofore. 
  

  Editor's notes. - This rule was amended effective November 28, 2013.  
Law reviews. -  For article, "Criminal Law," see 53 Mercer L. Rev. 209 (2001). For article, "How Not to Get Thrown in Jail," see 22 Ga. Bar. J. 17 (June 2017).  


JUDICIAL DECISIONS

Failure to resolve court conflict. - Where defendant on appeal argues that the trial court impermissibly denied lead counsel the opportunity to voir dire and select the jury in his case, and lead counsel failed to utilize the Uniform Rules in resolving a court conflict, defendant cannot now complain that the rules were improperly applied, or that the trial court erred in going forward with the proceedings in lead counsel's absence. Baker v. State, 190 Ga. App. 219, 378 S.E.2d 525 (1989).  
Conflicted with what the attorney thought would be the simple entry of a plea in a second county, but the matter in the second county went to trial (partly because of the attorney's lack of communication with the client), and the attorney failed to appear, or give the second county seven days notice or prompt notice of the conflict, a contempt conviction was proper, and a $500 fine, and a requirement to complete 25 hours of community service, was not excessive. In re Holt, 262 Ga. App. 730, 586 S.E.2d 414 (2003).  

Defense counsel's failure to file a conflict letter warranted dismissal of defendant's motion to withdraw guilty plea. Smith v. State, 213 Ga. App. 536, 445 S.E.2d 341 (1994).  

Counsel failed to give required conflict notice in timely manner. - The trial court properly dismissed a case where: (1) the court calendar indicated that the case would be tried over a two-week period beginning February 22, but the case was not called on February 22; (2) on February 25, the court calendar clerk telephoned the plaintiff's attorney and left a message notifying him that the case would be the first case tried on February 28; (3) the plaintiff's attorney called the calendar clerk back and notified her that he had forgotten that this was a two-week calendar and that the trial of this case would conflict with two criminal trials scheduled for the same time in another county, and the attorney confirmed this information by fax to the court and opposing counsel; and (4) plaintiff did not appear on February 28 and the case was dismissed; the trial of this case had a "day certain" as of January 28, when it was scheduled for the two-week trial period starting February 22, counsel should have considered each of the days within this period, including February 28, as his trial dates, and it was his responsibility to give the required conflict notice at least seven days before February 22. McKnight v. Wyrick, 247 Ga. App. 584, 544 S.E.2d 507 (2001).  

Mandatory nature. - Since the filing of a notice of conflicts is mandatory under the rules, it cannot be evidence that defendant consented to have his case tried at a later term. Fisher v. State, 273 Ga. 721, 545 S.E.2d 895 (2001).  

Expectation meets reality. - While the filing of a notice of conflicts is mandatory under Ga. Unif. Super. Ct. R. 17.1, under the plain language of the Rule, attorneys confronted with a conflict are only "expected" to give written notice at least seven days before the conflict date, as the rule's "expectation" of seven days notice reflects the reality that it is not always feasible or reasonable for counsel to provide a court with notice seven days in advance, especially where the court already is operating under an accelerated schedule. Foster v. Gidewon, 280 Ga. 21, 622 S.E.2d 357 (2005).  

Failure to follow rule. - Defense counsel's actions in failing to notify the affected trial courts once a higher priority matter had concluded waived defendant's speedy trial demand. Fisher v. State, 273 Ga. 721, 545 S.E.2d 895 (2001).  
Contempt against a lawyer was affirmed when the lawyer failed to appear at the call of his client's case, failed to file a conflict letter, failed to notify the trial court of his unavailability, failed to notify his client that he would not be in court, and, after being haled into court to explain his conduct, he failed to acknowledge that he had not complied with Ga. Unif. Super. Ct. R. 17.1(B) regarding notification of conflicts and had, thus, inconvenienced both the court and his client, and lastly, displayed contumacious behavior at the contempt hearing. In re Herring, 268 Ga. App. 390, 601 S.E.2d 839 (2004).  
Where defense counsel failed to appear at a calendar call, failed to file a conflict letter, and failed to contact the court when a conflicting trial ended (in accordance with Ga. Unif. Super. Ct. R. 17.1(C)), counsel's actions amounted to a waiver of defendant's O.C.G.A. § 17-7-170 speedy trial demand. Oni v. State, 268 Ga. App. 840, 602 S.E.2d 859 (2004).  
Order holding an attorney in criminal contempt and disallowing the attorney from seeking payment from the county for legal services provided to two indigent defendants under a theory of quantum meruit was upheld, as the attorney failed to appear in court as commanded, provided no notice of a scheduling conflict, and failed to show any attempt to comply with Ga. Unif. St. Ct. R. 17.1. In re Otuonye, 279 Ga. App. 468, 631 S.E.2d 500 (2006).  

Failure to honor conflict letter. - When an attorney was retained in a case being heard on an accelerated docket under the Family Violence Act, O.C.G.A. § 19-13-1 et seq., and promptly filed a conflict letter with the trial court advising the court that he would be in another court at the time scheduled for a hearing in the case in which he was retained, and followed up with the trial court on the day of the hearing regarding his general availability, it was an abuse of discretion for the trial court to refuse to honor the conflict letter because it was not filed seven days in advance of the hearing, as this part of the Rule was explicitly an "expectation," which took into account that it was not always possible to file such a letter seven days in advance of a hearing, especially in cases being heard on an accelerated docket, and there was no evidence that the opposing party would have been prejudiced by a brief delay. Foster v. Gidewon, 280 Ga. 21, 622 S.E.2d 357 (2005).  

Cited in Robinson v. Robinson, 256 Ga. 188, 345 S.E.2d 597 (1986); Washburn v. Sardi's Restaurants, 191 Ga. App. 307, 381 S.E.2d 750 (1989); Grandison v. State, 200 Ga. App. 309, 408 S.E.2d 135 (1991); Rice v. Cannon, 283 Ga. App. 438, 641 S.E.2d 562 (2007); Gifford v. State, 301 Ga. App. 50, 686 S.E.2d 831 (2009); State v. Brown, 333 Ga. App. 643, 777 S.E.2d 27 (2015).  

17.2. Attorneys serving as part-time judges

A judge presiding in a civil matter shall give prompt consideration to resolving scheduling conflicts resulting from an attorney's serving as a part-time judge of a court of record. The presiding judge should be mindful of the strict time limitations of juvenile proceedings. See, e.g., Ga. Unif. Juvenile Court Rules 6.8, 7.3 and 23.5. However, a continuance by reason of such scheduling conflicts should not be granted in a schedule Superior Court civil matter involving the safety of a child or the need of a custodial parent for temporary support. 
  

——————————

Rule 18. Rules for service of senior judges.


Rules text
Cross references. - Senior appellate court justices and judges, T. 15, C. 3A.  

18.1. Definitions

For the purposes of this section of the uniform rules, the following definitions shall apply: 
  
(A)  "Active judge" means a superior court judge in active service. 
  
(B)  "Senior judge" means a superior court judge retired from active service, yet authorized by law to serve as a superior court judge. 
  

  Editor's notes. - This rule was amended effective January 24, 2019.  

18.2. Requests for assistance

The chief judge of any superior court of this state may make a written request for assistance to the chief judge of any other superior court, a senior judge of the superior court, a retired judge, or a judge emeritus of any court. The request by the chief judge may be made if one of the following circumstances arise: 
  
(A)  A judge of the requesting court is disqualified for any cause from presiding in any matter pending before the court; 
  
(B)  A judge of the requesting court is unable to preside because of disability, illness, or absence; or, 
  
(C)  A majority of the judges of the requesting court determines that the business of the court requires the temporary assistance of an additional judge or additional judges. OCGA § 15-1-9.1(b). 
  
An active judge may, except as hereinafter provided, call upon a senior judge to serve in an emergency or when the volume of cases or other unusual circumstances cause such service to be necessary in order to provide for the speedy and efficient disposition of the business of the circuit. 
  


JUDICIAL DECISIONS

Senior judge had authority to sign an order to conclude a matter he had earlier presided over, even though he had been authorized by the chief judge of the circuit "to preside" on four specific days prior to the date he signed the order. Morris v. Clark, 189 Ga. App. 228, 375 S.E.2d 616 (1988).  

18.3. Certificate of need

Except in cases of emergency, having determined the necessity for the service of a senior judge, the requesting judge shall certify the reason such service is required, which shall include an order of appointment giving the scope and tenure of such requested service as in the discretion of the requesting judge is necessary to meet the need. Such certificate and order shall be filed in the office of clerk of superior court of the county in which service is to be performed and with the district administrative judge of such district. 
  


JUDICIAL DECISIONS

Cited in Cramer v. Spalding County, 261 Ga. 570, 409 S.E.2d 30 (1991).  

18.4. Emergency requests

In case of an unforeseen emergency requiring the immediate service of a senior judge, the requesting judge may act without prior certificate or order of appointment, later ratifying such designation of service by an appropriate order. 
  

18.5. Residence of senior judge

No active judge shall call to serve any senior judge who is not a bona fide resident of and domiciled in this state. 
  

18.6. Defeated senior judges [Deleted]


  Editor's notes. - This rule was deleted effective January 24, 2019.  

18.7. Fiscal eligibility. [Reserved]


  Editor's notes. - This rule was deleted effective September 23, 1998.  

18.8. Election of ineligibility

In view of the foregoing limitations upon service and compensation of senior judges, senior judges may elect to declare themselves ineligible to serve as judges and may engage in the private practice of law if and when authorized by law. Such election shall be made in writing delivered to the Supreme Court. Senior judges shall be entitled to draw their earned retirement pay and shall be entitled to additional compensation for serving as arbitrators, mediators and any other neutral in an alternative dispute process and as special masters, receivers, auditors and referees.  
  
A senior judge who has elected to practice law shall not thereafter be eligible to serve as a judge except upon petition showing good cause to and with the approval of the Supreme Court. Having once been reinstated as eligible to serve as judge by the Supreme Court, no second such petition shall be granted. 
  
No judge shall call upon any senior judge to serve who is exercising the right to practice law and no senior judge who is exercising the right to practice law shall agree to serve as a judge. 
  

  Editor's notes. - This rule was amended effective October 7, 2010.  


OPINIONS OF THE ATTORNEY GENERAL

Compensation of senior judges electing to practice law. - Senior judges electing to practice law, including acting as arbitrators, are entitled to draw their retirement pay but are not entitled to additional compensation for serving as judges. 1987 Op. Att'y Gen. No. U87-25.  

——————————

Rule 19. Transfer/change of venue.

Rules text
Law reviews. -  For annual survey of law of domestic relations, see 38 Mercer L. Rev. 179 (1986). For annual survey of trial practice and procedure, see 38 Mercer L. Rev. 383 (1986). For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988).  

19.1. Civil

(A)  Subject to the provisions of O.C.G.A. § 9-11-12 and section (C) of this rule, a timely motion in any pending civil action or proceeding (1) by any party, that jurisdiction is lacking or that venue is improper, or (2) by the court, sua sponte, that subject matter jurisdiction is lacking, shall be treated as a motion to transfer the action to another court, whether in the same or another county of this state. 
  
(B)  The moving party shall specify the court(s) having jurisdiction and in which venue properly would lie. 
  
(C)  If the basis of the motion is that a party necessary to the court's jurisdiction has been dismissed during or at the conclusion of the trial, the motion shall be made immediately and orally; any opposition shall be made orally. Should the motion to transfer be granted as to the remaining parties the claim against the party dismissed shall be severed, so that the order of dismissal will be final for purposes of appeal. 
  
(D)  Unless otherwise ordered by the court, notice of a written motion to transfer shall be served upon all parties, including any who failed to file pleadings in the matter at least 10 days before the motion is heard. A party opposing a written motion to transfer shall notify the court and all other parties in writing within 10 days after service upon that party of the motion to transfer; such notice shall designate the basis upon which it is claimed that the court in which the action pends has jurisdiction and upon which venue is claimed to be proper. 
  
(E)  When a motion to transfer is filed, the court may stay all other proceedings in the pending action until determination of the motion. 
  
(F)  No action or proceeding may be transferred except upon written order of the court in which the action pends (transferor court), reasonable notice of which shall be given to all parties. This order shall specify the court to which the matter is to be transferred (transferee court) and shall state that unless plaintiff pays all accrued court costs within 20 days of mailing or delivery of the cost bill to plaintiff, the action shall automatically stand dismissed without prejudice. 
  
The court ruling upon a motion to transfer may award reasonable attorney's fees to the prevailing party; if the court grants the motion, transfer costs of $50 shall be taxed, unless the court expressly determines otherwise, in its discretion. 
  
(G)  When an order transferring an action is filed with the clerk of the court entering such order, the clerk shall promptly compute the court costs, including the costs incident to preparing and transferring the record as provided in subparagraph (H) of this rule, and shall notify counsel for plaintiff (or, the plaintiff, if there is no counsel of record) in writing of the amount of the court costs. Plaintiff shall pay the costs within 20 days of mailing or delivery of the cost bill; if costs are not paid within that time, the action shall automatically stand dismissed, without prejudice. 
  
(H)  Upon timely payment of costs, the clerk of the transferor court shall make and retain copies of (1) the complaint or initial pleading, (2) the motion to transfer if in writing, and (3) the order of transfer. The originals of all pleadings, orders, depositions and other papers on file shall be indexed and certified by the clerk of the transferor court and transmitted, with the transfer cost (if applicable), to the clerk of the transferee court in the manner provided by law for transmittal of records to appellate courts. 
  
(I)  Upon receipt of the items specified in subparagraph (H) of this rule, the clerk of the transferee court shall assign the action an appropriate number and notify all parties and their respective counsel of record thereof. The action thereafter shall continue in the transferee court as though initially commenced there; all items specified in subparagraph (H) of this rule shall be deemed amended accordingly. It shall not be necessary that service of process be perfected a second time upon parties defendant, except that any publication required to be made in a newspaper in the proper venue shall be republished. Any interlocutory or other order theretofore entered in the action, upon the motion of any party, shall be reviewed, and thereafter reissued or vacated by the court to which the action was transferred. 
  


JUDICIAL DECISIONS

Applicability. - Even if the court of appeals could apply the transfer provisions of Ga. Unif. Super. Ct. R. 19.1 to transfer a wrongful death claim from state court to superior court so that the superior court could exercise its equitable powers, the prerequisites for applying the transfer provisions were not present; subject matter jurisdiction was not lacking in the state court, as the issue was whether the decedent's parent had standing to bring the wrongful death action. Blackmon v. Tenet Healthsystem Spalding, Inc., 288 Ga. App. 137, 653 S.E.2d 333 (2007), rev'd on other grounds, 284 Ga. 369, 667 S.E.2d 348 (2008).  

Transfer of action to court with jurisdiction over remaining defendants. - Where a defendant was the sole resident of the forum comity named as a defendant, the trial court did not err in concluding that the grant of its motion for summary judgment necessitated the transfer of the case to a court with jurisdiction over the remaining defendants, pursuant to this rule. Brown v. Coastal Emergency Servs., Inc., 181 Ga. App. 893, 354 S.E.2d 632, aff'd sub nom Richmond County Hosp. Auth. v. Brown, 257 Ga. 507, 361 S.E.2d 164 (1987).  

Transfer of action to appropriate forum held appropriate procedure. - Notwithstanding the plaintiff's having filed his action in the wrong county for venue purposes, the superior court erred in dismissing the action; in light of the defendant's motion to dismiss, the court should have transferred the case to the appropriate forum. Duval v. Department of Human Resources, 183 Ga. App. 726, 359 S.E.2d 756 (1987).  

Consideration of motion for summary judgment following transfer. - In an action to quiet title, following a motion to transfer venue, the court to which the action was transferred could rule on a motion for summary judgment that had been filed in the prior court because the rules governing transfer required the new court to treat the case as if that summary judgment motion had been filed in that court. Republic Title Co., LLC v. Andrews, 353 Ga. App. 870, 840 S.E.2d 83 (2020).  

Corporation generally sued in county of registered office. - Although O.C.G.A. § 9-12-132 of the Uniform Enforcement of Foreign Judgments Law, O.C.G.A. § 9-12-130 et seq., did not contain a venue provision, Ga. Const. (1983) Art. VI, Sec. II, Para. VI and O.C.G.A. § 14-2-510(b)(1) provided that venue was in the county where the corporation maintained its registered office; therefore, the Superior Court of Cobb County erred in denying the corporation's motion to set aside a foreign judgment when the corporation's registered office was in Henry County. Cherwood, Inc. v. Marlin Leasing Corp., 268 Ga. App. 64, 601 S.E.2d 356 (2004).  

Perfection or waiver of service required for transfer. - Until service is perfected or waived, there is no "pending civil action" to transfer pursuant to this rule. Thorburn Co. v. Allied Media of Ga., Inc., 237 Ga. App. 800, 516 S.E.2d 833 (1999).  

Effect of adding defendant-in-counterclaim. - If a motion to join is granted and a defendant-in-counterclaim is thereafter served, then the actually "joined [rather than potentially joinable] party" may contest venue by filing a motion to dismiss, which is to be treated by the trial court as a motion to transfer pursuant to this rule. If venue is shown to be proper elsewhere, it would then be incumbent upon the trial court to enter an appropriate order, which might sever the counterclaim for separate trial pursuant to § 9-11-42(b), and transfer only the severed counterclaim, while retaining jurisdiction and venue over the main action. McCabe v. Lundell, 199 Ga. App. 639, 405 S.E.2d 693 (1991), cert. denied, 199 Ga. App. 906, 405 S.E.2d 693 (1991).  

Forum selection clause against public policy. - Trial court properly held that a forum selection clause in a franchise agreement did not apply to a trespass claim brought by a franchisee against a franchisor, but erred in applying it to the breach of contract and tortious interference with contractual relations allegations; both parties were Georgia corporations, and all acts giving rise to the action occurred in Georgia, making O.C.G.A. § 14-2-510 applicable to determine venue, and the forum selection clause void and against public policy. Huddle House, Inc. v. Paragon Foods, Inc., 263 Ga. App. 382, 587 S.E.2d 845 (2003).  

Mere reference to rule does not comply with subsection (F). - When an order transferred a case to another jurisdiction, mere reference to this rule was insufficient to meet the requirement of subsection (F) that the order "shall state" that the case will be automatically dismissed if costs are not paid within a certain time, and the trial court erred in dismissing the action for failure to pay costs within 20 days. Young v. Martin Drilling & Blasting, Inc., 195 Ga. App. 133, 392 S.E.2d 714 (1990); Southern Drayage, Inc. v. Williams, 216 Ga. App. 721, 455 S.E.2d 418 (1995).  

Payment of costs. - Although an order purported to effect the transfer of a case to another court immediately, by operation of subdivision (F) it could not be effected before payment of costs. Jones v. Bienert, 197 Ga. App. 554, 398 S.E.2d 830 (1990).  
Subsection (G) does not require receipt of the cost bill for the commencement of the 20 day period to pay costs. Drury v. Wall, 234 Ga. App. 95, 506 S.E.2d 646 (1998).  
A willful failure to pay costs is not required in order to support dismissal for failure to pay costs within 20 days of receipt of the cost bill. Drury v. Wall, 234 Ga. App. 95, 506 S.E.2d 646 (1998).  
The source of the payment for transfer costs is irrelevant, so long as they are timely paid. Cannon Air Transp. Servs. v. Stevens Aviation, Inc., 249 Ga. App. 514, 548 S.E.2d 485 (2001).  
Where trial court's transfer order did not inform the doctor that the action would stand automatically dismissed unless he paid the court costs within 20 days of mailing or delivery of the cost bill, but rather it merely stated that the doctor was responsible for any transfer costs, the order did not substantially comply with the notice requirements in subsection (F) of this rule. Miranda v. Rodriguez, 255 Ga. App. 233, 564 S.E.2d 830 (2002).  

Timeliness of payment of costs. - Because Ga. Unif. Super. Ct. R. 19.1(G) and Ga. Unif. Transfer R. 11 provide that the costs to transfer a case were to be paid within 20 days of mailing or delivery of the cost bill, because the statement of court costs provided that payment had to be made within 20 days of receiving the notice, and because the costs were paid within 20 days of the bill's delivery, the trial court erred in concluding that the court lacked subject matter jurisdiction and dismissing the case by operation of law. Hudgins v. Ga. Dep't of Labor, 294 Ga. App. 445, 669 S.E.2d 449 (2008).  

Extension of time to pay costs. - Following the passage of 20 days after the delivery of a bill for costs, a court has no authority to enlarge the time to pay the bill. Phillips v. McCroskey, 234 Ga. App. 87, 506 S.E.2d 388 (1998).  

Self-executing nature of subsection (G). - Subsection (G) is self-executing, that is, if a plaintiff fails to make timely payment under subsection (F), the action is automatically dismissed after the expiration of 20 days. Phillips v. McCroskey, 234 Ga. App. 87, 506 S.E.2d 388 (1998).  

Motion to transfer held untimely. - There was no abuse of discretion in dismissing a negligence action arising out of an accident on November 19, 1982, and filed on November 19, 1984, where, while plaintiff's counsel was aware of defendant's address, he assumed it was located in Cobb County; his office became aware of the lack of service in early December, 1984 and again in mid-January, 1985; and counsel received a non est form from Cobb County on February 6, but did nothing, despite the strictures of § 9-11-4(c), until March 7, when the motion to transfer to the county of defendant's residence was filed. Ingram v. Grose, 180 Ga. App. 647, 350 S.E.2d 289 (1986).  

Calculating time in which to answer complaint. - The time in which to answer begins when service of process is made upon a defendant in the transferor court, and, unless directed by the transferor court under subsection (E), the time in which to answer is not tolled either by the filing of a motion to transfer venue or the action of the transferor court ordering the transfer of the case. Womack Indus., Inc. v. Tifton-Tift County Airport Auth., 199 Ga. App. 237, 404 S.E.2d 618 (1991), cert. denied, 199 Ga. App. 907, 404 S.E.2d 618 (1991).  

Motion to transfer improperly denied. - Franchisor did not waive its right to removal under O.C.G.A. § 14-2-510(b)(4) where: (1) venue was not based solely on O.C.G.A. § 14-2-510(b)(4) in that the action contained breach of contract claims at the time it was filed; (2) the franchisor filed a motion to transfer venue within the time period in which it could have filed a notice of removal; (3) litigation of venue in Dougherty County was not prejudicial to the franchisee; and (4) the franchisor's removal right was preserved once it became clear that venue could only be maintained under O.C.G.A. § 14-2-510(b)(4). Huddle House, Inc. v. Paragon Foods, Inc., 263 Ga. App. 382, 587 S.E.2d 845 (2003).  

Improper venue. - Trial court erred in dismissing an employee's breach of contract suit against a corporation based on improper venue where the appropriate remedy would have been to transfer the case to another court with proper venue as provided by this rule and the Georgia Constitution. Farrell v. HRC Armco, Inc., 253 Ga. App. 633, 560 S.E.2d 107 (2002).  

Transfer improperly denied in action against franchisor. - Trial court erred in denying a franchisor's motion to transfer venue and in ruling that venue was proper in Dougherty County under O.C.G.A. § 14-2-510(b)(3) as the franchisor's only office was in DeKalb County and the franchise agreement did not establish that the franchisee was conducting business in DeKalb County as an agent of the franchisor, notwithstanding the franchisor's right to seize possession of the franchisee's restaurants. Huddle House, Inc. v. Paragon Foods, Inc., 263 Ga. App. 382, 587 S.E.2d 845 (2003).  

Judicial admissions binding in transferee court. - Debtor's failure to respond to requests for admission served after the debtor objected to improper venue was not excused by the objection to venue, and, after a transfer of venue, the transferee trial court properly granted summary judgment to the creditor based on the debtor's admissions in the transferor court, pursuant to O.C.G.A. § 9-11-36(a)(2), (b). Although the transferor could have stayed proceedings after the venue objection, pursuant to Ga. Unif. Super. Ct. R. 19.1(E), it did not do so. Jackson v. Nemdegelt, Inc., 302 Ga. App. 767, 691 S.E.2d 653 (2010).  

Motion to transfer improperly granted. - Trial court erred in granting a debtor's motion to transfer a bank's action alleging breach of a loan agreement and promissory note because the trial court's focus solely on the note and the note's venue clause was in contradiction of O.C.G.A. § 13-2-2(4); the promissory note was a loan document subject to the document protocols that were attached to the loan agreement, and no showing was contained in the record that the forum selection clause in the document protocols was unenforceable. Park Ave. Bank v. Steamboat City Dev. Co., 317 Ga. App. 289, 728 S.E.2d 925 (2012).  

Review of prior court's summary judgment ruling. - Losing party had the right to bring a direct appeal from the order granting summary judgment and the court was not required to follow the discretionary application process under O.C.G.A. § 5-6-35(a)(1) as, given the plenary authority to revise and modify prior rulings, the transferee court was allowed to revisit the prior denial of a motion for summary judgment. Cook Pecan Company, Inc. v. McDaniel, 337 Ga. App. 186, 786 S.E.2d 852 (2016).  
This rule does not require a party to appeal immediately from a grant of summary judgment as to one party or risk losing the right to appeal, merely that a party could appeal from such an order at that time; the act of transferring a case does not require immediate appeal of the summary judgment order. Hartry v. Ron Johnson Jr. Enters., 347 Ga. App. 55, 815 S.E.2d 611 (2018), aff'd, 307 Ga. 566, 837 S.E.2d 303, 2019 Ga. LEXIS 839 (2019).  

Cited in Hillis v. Hillis, 256 Ga. 438, 349 S.E.2d 746 (1986); Orkin Exterminating Co. v. Morrison, 187 Ga. App. 780, 371 S.E.2d 407 (1988); Browne v. Browne, 258 Ga. 636, 373 S.E.2d 366 (1988); Hight v. Blankenship, 199 Ga. App. 744, 406 S.E.2d 241 (1991); Live Oak Consulting, Inc. v. Dep't of Cmty. Health, 281 Ga. App. 791, 637 S.E.2d 455 (2006); Mauer v. Parker Fibernet, LLC, 306 Ga. App. 160, 701 S.E.2d 599 (2010).  


RESEARCH REFERENCES

ALR. - When does period for filing petition for removal of civil action from state court to federal district court begin to run under 28 USCS § 1446 (b), 139 A.L.R. Fed 331.  

19.2. Criminal

When a criminal action is to be transferred to the superior court of a county different from that in which initially brought, the superior court judge granting the venue change, unless disqualified, shall continue as presiding judge in the action. 
  


JUDICIAL DECISIONS

Rule unenforceable. - Because paragraph (B) (now deleted) of this rule conflicts with O.C.G.A. § 17-7-150(a), a trial court may not return jurors from the county of venue to the original county for trial. Hardwick v. State, 264 Ga. 161, 442 S.E.2d 236 (1994).  

Change of venue in death penalty cases. - Trial courts will order a change of venue for death penalty trials in those cases in which a defendant can make a substantive showing of the likelihood of prejudice by reason of extensive publicity. Jones v. State, 261 Ga. 665, 409 S.E.2d 642 (1991).  

Time for ruling on motion. - Upon hearing a motion for change of venue, the trial court may reserve ruling until after voir dire responses. Jones v. State, 261 Ga. 665, 409 S.E.2d 642 (1991).  

Cited in Glean v. State, 268 Ga. 260, 486 S.E.2d 172 (1997).  


RESEARCH REFERENCES

ALR. - Power of state trial court in criminal case to change venue on its own motion, 74 A.L.R.4th 1023.  

19.3. Contested election results

In respect of actions contesting election results, venue change is not limited to the county adjoining that in which the action commenced, but may be made to an appropriate court in any county of the state; costs incident to the further handling and trial of such action shall be borne by the transferor county. 
  

——————————

Rule 20. Peremptory calendar.

Rules text
Periodically the assigned judge may cause to be delivered to the clerk of the court and published a list of pending civil actions in which the discovery period has expired or criminal cases upon reasonable notice requiring the parties (including the state) or their attorneys to announce whether the actions or cases appearing thereon are ready for trial and when trial should be scheduled. Failure to appear at the calendar sounding or otherwise to advise the judge or appropriate calendar clerk may result in the following disposition: 
  
(A)  In civil actions, the dismissal without prejudice of plaintiff's action or defendant's answer, counterclaim, or cross-claim; and, 
  
(B)  In criminal cases, the acquitting of the accused defendant or the dead docketing of the case. 
  

——————————

Rule 21. Limitation of access to court files.

Rules text
All court records are public and are to be available for public inspection unless public access is limited by law or by the procedure set forth below. 
  
Law reviews. -  For annual survey on domestic relations, see 69 Mercer L. Rev. 83 (2017).  


JUDICIAL DECISIONS

Limitation period need not be expressly stated. - The trial court's failure to expressly state the duration of a limitation on public access to prejudgment records was not a reversible error, where the Supreme Court was able to infer the period of the limitation from the court's order. Atlanta Journal & Atlanta Constitution v. Long, 258 Ga. 410, 369 S.E.2d 755 (1988), modified on other grounds, 259 Ga. 23, 377 S.E.2d 150 (1989).  

Includes right to copy. - Georgia Supreme Court concludes that Ga. Unif. Super. Ct. R. 21's right to inspect includes the right to copy. Undisclosed LLC v. State, 302 Ga. 418, 807 S.E.2d 393 (2017).  

Construction. - Ga. Unif. Super. Ct. R. 21 was held to include a right to copy court records. Undisclosed LLC v. State, 302 Ga. 418, 807 S.E.2d 393 (2017).  

Record was improperly sealed. - The fact that a trial court unsealed the record before an appeal of several of the court's orders was taken did not cure the fact that the record had been improperly sealed because the trial court took the action without a notice or hearing whether the privacy interests at stake outweighed the public's interest in access to records. Wall v. Thurman, 283 Ga. 533, 661 S.E.2d 549 (2008).  

Public access unless privacy interests predominate. - An order sealing pre-judgment records was reversed, where the privacy interests of litigants in the records did not clearly outweigh the public interest in open access to them. Atlanta Journal & Atlanta Constitution v. Long, 258 Ga. 410, 369 S.E.2d 755 (1988), modified on other grounds, 259 Ga. 23, 377 S.E.2d 150 (1989).  

Right of access includes criminal cases. - Law firm that sought copies of a court reporter's recordings of hearings in two criminal cases was not entitled to mandamus relief from a trial court's order denying the request for copies, because the law firm had an adequate remedy at law in the procedures provided in Ga. Unif. Super. Ct. R. 21, which applied to both civil and criminal cases. Merch. Law Firm, P.C. v. Emerson, 301 Ga. 609, 800 S.E.2d 557 (2017).  

Factual findings required. - In an order sealing a court record, a trial court must set forth factual findings that explain how a privacy invasion that may be suffered by a party or parties seeking to seal a record differs from the type of privacy invasion that is suffered by all parties in civil suits. In re Atlanta-Journal Constitution, 271 Ga. 436, 519 S.E.2d 909 (1999).  

Tape of judge's comments. - Where the trial judge made opening remarks in open court, after court was called into session but before the call of any case, which the court reporter recorded on a tape recorder, the tape was a court record open for public inspection under this Rule. Green v. Drinnon, Inc., 262 Ga. 264, 417 S.E.2d 11 (1992).  
Because a presentment concerning a grand jury's civil investigation of the demise of a county's internal audits office was made in open court, it was a court record under Ga. Unif. Super. Ct. R. 21 that was available for public inspection, but other documents and recorded testimony presented to and maintained by the grand jury and not included in the presentment made in open court were not court records under Ga. Unif. Super. Ct. R. 21 because the press and public had not traditionally enjoyed access to such material due to the preservation of the secrecy of grand jury proceedings. In re Gwinnett County Grand Jury, 284 Ga. 510, 668 S.E.2d 682 (2008).  

Waiver of claim that tape was not court record. - Trial judge waived any right to claim that a tape of his comments is not a court record when he made public comments from the bench that were recorded while court was in session. No law limits public access to the judge's taped comments nor can access to them be denied under the procedure set out in this Rule. Green v. Drinnon, Inc., 262 Ga. 264, 417 S.E.2d 11 (1922).  

Audio recordings are not court records under the definitions established as the recordings are not filed with the court and, indeed, the recordings rarely are; court reporters use the recordings, which the reporters are not legally required to create in the first place, to prepare the transcript. It is the transcript itself, not any recordings or notes made by the court reporter, that becomes part of the court record that is reported. Undisclosed LLC v. State, 302 Ga. 418, 807 S.E.2d 393 (2017).  

Controversy as to sealing of record was not rendered moot. - The fact that a trial court unsealed the record before an appeal of several of the court's orders was taken did not render the issue of whether the record was properly sealed moot as the controversy was capable of repetition but evading review. Wall v. Thurman, 283 Ga. 533, 661 S.E.2d 549 (2008).  

Separation of powers challenge to statute governing sealing of court records not viable. - Because an appeal of the denial of a motion to seal a criminal record under O.C.G.A. § 35-3-37(m) failed to present a viable challenge to the statute's constitutionality, Ga. Const. art. VI, § VI, para. II(1), because the challenge (a separation of powers argument, Ga. Const. art. I, § II, para. III, based on the Supreme Court's record-keeping authority under Ga. Const. art. VI, § IX, para. I, and Ga. Unif. Super. Ct. R. 21.4) was not raised below, jurisdiction was properly before the Court of Appeals, pursuant to § 5-6-34(a)(12). Doe v. State, 303 Ga. 237, 811 S.E.2d 413 (2018).  

Cited in Revels v. Hair, 260 Ga. 889, 401 S.E.2d 520 (1991).  

21.1. Motions and orders

Upon motion by any party to any civil or criminal action, or upon the court's own motion, after hearing, the court may limit access to court files respecting that action. The order of limitation shall specify the part of the file to which access is limited, the nature and duration of the limitation, and the reason for limitation. 
  

  Editor's notes. - This rule was amended effective October 7, 2010.  


JUDICIAL DECISIONS

Right of access includes criminal cases. - Law firm that sought copies of a court reporter's recordings of hearings in two criminal cases was not entitled to mandamus relief from a trial court's order denying the request for copies because the law firm had an adequate remedy at law in the procedures provided in Ga. Unif. Super. Ct. R. 21, which applied to both civil and criminal cases. Merch. Law Firm, P.C. v. Emerson, 301 Ga. 609, 800 S.E.2d 557 (2017).  

Cited in Fedina v. Larichev, 322 Ga. App. 76, 744 S.E.2d 72 (2013).  

21.2. Finding of harm

An order limiting access shall not be granted except upon a finding that the harm otherwise resulting to the privacy of a person in interest clearly outweighs the public interest. 
  


JUDICIAL DECISIONS

Private settlement documents. - The presumption in favor of public accessibility to court records was outweighed by the plaintiff school's privacy interest because: (1) the records it sought to protect were minimal and consisted of only twenty-two pages of private settlement documents; (2) the plaintiff did not otherwise seek to limit public access to the remaining voluminous files in the court records regarding the parties' litigation; and (3) the specific documents had previously been acknowledged as confidential by the trial court in an order approving the settlement. Savannah College of Art & Design, Inc. v. School of Visual Arts, Inc., 270 Ga. 791, 515 S.E.2d 370 (1999).  

Filing of confidential papers. - The private nature of a settlement agreement was not lost once the document was filed in the trial court since the confidential settlement agreement was attached as an exhibit to a motion to compel as part of an effort to enforce a confidentiality provision. Atlanta J's, Inc. v. Houston Foods, Inc., 237 Ga. App. 415, 514 S.E.2d 216 (1999).  

Record was improperly sealed. - The fact that a trial court unsealed the record before an appeal of several of the court's orders was taken did not cure the fact that the record had been improperly sealed because the trial court took the action without a notice or hearing on whether the privacy interests at stake outweighed the public's interest in access to records. Wall v. Thurman, 283 Ga. 533, 661 S.E.2d 549 (2008).  
Trial court improperly relied on information that was not available to the parties or counsel and improperly sealed the transcript of the court's in-chambers interviews with the parties' children without complying with the procedures for sealing court records set forth in the Uniform Superior Court Rules, including failing to hold a proper hearing, after reasonable notice, on whether the transcript should be sealed. Altman v. Altman, 301 Ga. 211, 800 S.E.2d 288 (2017).  

21.3. Ex parte orders

Under compelling circumstances, a motion for temporary limitation of access, not to exceed 30 days, may be granted, ex parte, upon motion accompanied by supporting affidavit. 
  

21.4. Review

An order limiting access may be reviewed by interlocutory application to the appellate court that has jurisdiction to hear the appeal. 
  

  Editor's notes. - This rule was amended effective January 24, 2019.  


JUDICIAL DECISIONS

Review of order restricting access to court records. - A person seeking review of an order restricting access to court records in a civil action must file an action pursuant to this Rule, rather than filing an original motion pursuant to Uniform Superior Court Rule 21.5. In re Atlanta Journal-Constitution, 269 Ga. 589, 502 S.E.2d 720 (1998).  

Mandamus would not lie because appeal was adequate remedy. - Law firm that sought copies of a court reporter's recordings of hearings in two criminal cases was not entitled to mandamus relief from a trial court's order denying the request for copies, because the law firm had an adequate remedy at law in the procedures provided in Ga. Unif. Super. Ct. R. 21, which applied to both civil and criminal cases. Merch. Law Firm, P.C. v. Emerson, 301 Ga. 609, 800 S.E.2d 557 (2017).  

Cited in Doe v. State, 303 Ga. 237, 811 S.E.2d 413 (2018).  

21.5. Amendments

Upon notice to all parties of record and after hearing, an order limiting access may be reviewed and amended by the court entering such order or by the appropriate appellate court at any time on its own motion or upon the motion of any person for good cause. 
  

  Editor's notes. - This rule was amended effective January 24, 2019.  


JUDICIAL DECISIONS

Phrase "for good cause" applies to a sua sponte motion as well as to a motion by "any person." Atlanta Journal & Atlanta Constitution v. Long, 259 Ga. 23, 376 S.E.2d 865 (1989).  

Reconsideration of interlocutory closure order. - This rule grants a superior court the discretion to reconsider an interlocutory closure order at any time for good cause, as long as the Supreme Court has not yet reviewed that order. Atlanta Journal & Atlanta Constitution v. Long, 259 Ga. 23, 376 S.E.2d 865 (1989).  

Effect of appellate decision on review of closure order. - Once an appellate court has reviewed a closure order and issued an opinion on it, the appellate decision becomes binding precedent that cannot be reopened by the trial court absent a change in the evidentiary posture of the case. Atlanta Journal & Atlanta Constitution v. Long, 259 Ga. 23, 376 S.E.2d 865 (1989).  

Review of order restricting access to court records. - A person seeking review of an order restricting access to court records in a civil action must file an action pursuant to Uniform Superior Court Rule 21.4, rather than filing an original motion pursuant to this Rule. In re Atlanta Journal-Constitution, 269 Ga. 589, 502 S.E.2d 720 (1998).  

Mandamus would not lie because appeal was adequate remedy. - Law firm that sought copies of a court reporter's recordings of hearings in two criminal cases was not entitled to mandamus relief from a trial court's order denying the request for copies because the law firm had an adequate remedy at law in the procedures provided in Ga. Unif. Super. Ct. R. 21, which applied to both civil and criminal cases. Merch. Law Firm, P.C. v. Emerson, 301 Ga. 609, 800 S.E.2d 557 (2017).  

Motion not timely. - See Baptiste v. State, 229 Ga. App. 691, 494 S.E.2d 530 (1997).  

21.6. Redaction of protected identifiers and filings under seal

(A)  Protected Identifiers. Protected identifiers are items of identifying information subject to protection from placement on the public record as described in OCGA § 9-11-7.1. 
  
(B)  Protected Identifiers in Family Violence and Stalking Protective Orders. Protected identifiers that must be included to qualify a protective order for entry into the Georgia Protective Order Registry or the National Crime Information Center Registry shall be placed on a separate page to follow the other pages of the order. The clerk of court shall utilize the protected identifiers as necessary to process the protective order and then seal the protected identifiers page in the case file without further order of the court. The protected identifiers page shall not be unsealed except upon order of the court or as required by law. 
  
(C)  Sealing of Filings With Unredacted Protected Identifiers. Any party seeking to make a filing under seal without redaction shall first file a redacted version of the filing with the clerk of court for the public record and then submit the request for filing under seal directly to the court, along with a copy of the filing without redaction and a proposed order to file under seal. 
  
(D)  Sealing of Filings Containing Personal and Confidential Information. Any party seeking to make a filing under seal which contains additional personal or confidential information other than protected identifiers shall first file a redacted version with the clerk of court for the public record and then submit a request for filing under seal directly to the court, along with a copy of the filing without redaction and a proposed order to file under seal. 
  

  Editor's notes. - This rule was adopted effective June 4, 2015.  
Law reviews. -  For annual survey on domestic relations, see 69 Mercer L. Rev. 83 (2017).  

——————————

Rule 22. Use of electronic devices in courtrooms and recording of judicial proceedings.

Rules text
(A) Overview.  
  
Open courtrooms are an indispensable element of an effective and respected judicial system. It is the policy of Georgia's courts to promote access to and understanding of court proceedings not only by the participants in them but also by the general public and by news media who will report on the proceedings to the public. This must be done, however, while protecting the legal rights of the participants in the proceedings and ensuring appropriate security and decorum.  
  
Except as otherwise required by law, this rule governs the use of devices to record sounds or images in a courtroom and comports with the standards provided in OCGA § 15-1-10.1 regarding the use of devices to record judicial proceedings.  
  
This rule similarly governs the use of electronic devices, including mobile phones and computers, in a courtroom for purposes other than recording sounds and images. Such use is generally allowed by lawyers, by employees of lawyers, and by self-represented parties, but to ensure decorum and avoid distraction, such use is generally prohibited by jurors, witnesses, parties, and spectators, including representatives of the news media. Such persons may, however, use their devices by stepping outside the courtroom, and nothing in this rule prevents a judge from permitting parties and spectators to use their devices for non-recording purposes as the judge may allow in his or her discretion.  
  
A court must use reasonable means to advise courtroom visitors of the provisions of this rule and must make the form in Exhibit A available in its clerk's office and on the court's website.  
  
(B) Definitions.  The following definitions apply in this rule: 
  
(1) "Recording device" means a device capable of electronically or mechanically storing, accessing, or transmitting sounds or images. The term encompasses, among other things, a computer of any size, including a tablet, a notebook, and a laptop; a smart phone, a cell phone or other wireless phone; a camera and other audio or video recording devices; a personal digital assistant (PDA); and any similar devices.  
  
(2) "Recording" means electronically or mechanically storing, accessing, or transmitting sounds or images. "Record" means to electronically or mechanically store, access, or transmit sounds or images, including by photographing, making an audio or video recording, or broadcasting. Nothing in this rule prohibits making written notes and sketches pertaining to any judicial proceedings.  
  
(3) "Courtroom" means the room in which a judge will conduct a court proceeding and the areas immediately outside the courtroom entrances or any areas providing visibility into the courtroom.  
  
(C) Jurors, witnesses, parties, and spectators, including representatives of the news media.  The following restrictions apply to use of recording devices by jurors, including grand jurors and prospective jurors, by witnesses, by parties, and by spectators, including representatives of the news media.  
  
(1) Jurors:  Jurors shall turn the power off to any recording device while present in a courtroom and while present in a jury room during the jury's deliberations and discussions concerning a case. Jurors may use their devices during breaks as authorized by the judge. Jurors shall not record proceedings.  
  
(2) Witnesses:  Witnesses shall turn the power off to any recording device while present in a courtroom, and may use a device while testifying only with permission of the judge. Witnesses shall not record proceedings.  
  
(3) Parties and spectators:  Parties and spectators may use recording devices to record proceedings only as specifically authorized by the court pursuant to this rule. All parties and spectators shall turn the power off to any recording device while present in a courtroom, unless the judge allows orally or in writing the use of recording devices in the courtroom for purposes other than recording sounds and images, which the judge may freely do when he or she believes such use would not be disruptive or distracting and is not otherwise contrary to the administration of justice. When such use is allowed, recording devices must be silenced and may not be used to make or receive telephone calls or for other audible functions without express permission from the judge.  
  
(D) Attorneys, employees of attorneys such as paralegals and investigators, and self-represented parties (pro se litigants).   
  
(1) Use of recording devices to record:  Unless otherwise ordered by the court, attorneys representing parties in a proceeding and self-represented parties may make audio recordings of the proceeding in a nondisruptive manner after announcing to the court and all parties that they are doing so. Recordings made pursuant to this paragraph may be used only in litigating the case or as otherwise allowed by the court or provided by law. Attorneys and self-represented parties may also seek authorization to record proceedings pursuant to paragraph (E) of this rule.  
  
(2) Use of recording devices for non-recording purposes:  Attorneys and their employees such as paralegals and investigators may use recording devices in a courtroom for purposes other than recording sounds and images, including word processing, storing or retrieving information, accessing the internet, and sending or receiving messages or information. Self-represented parties may do the same but only in direct relation to their proceedings. Recording devices must be silenced and may not be used to make or receive telephone calls or for other audible functions without express permission from the judge.  
  
(3) Limitation:  Any allowed use of a recording device under paragraph (D) is subject to the authority of the judge to terminate activity that is disruptive or distracting or is otherwise contrary to the administration of justice.  
  
(E) Celebratory or ceremonial proceedings, or when the court is not in session.  Notwithstanding other provisions of this rule, a person may request orally or in writing, and a judge or judge's designee may approve orally or in writing, use of a recording device in a courtroom to record a celebratory or ceremonial proceeding or use of a recording device in a courtroom when the court is not in session.  
  
(F) Other persons or organizations desiring to record.  Any other persons or organizations, including representatives of the news media, desiring to record a court proceeding shall make application to the judge on the form in Exhibit A following this rule.  
  
(1) Submission of a request:  The person or organization must submit the request to the judge or to an officer of the court designated to receive requests under this rule. The request should address any logistical issues that are expected to arise.  
  
(2) Time limit for submitting a request:   The person or organization must submit the request sufficiently in advance of the proceeding - at least 24 hours where practicable under the circumstances - to allow the judge to consider it in a timely manner. 
  
(3) Notice and hearing:   The court will notify the parties of its receipt of a request for recording. Parties shall then notify their witnesses. The prosecutor of a criminal case shall notify alleged victims. The judge will promptly hold a hearing if the judge intends to deny the request or a portion of the request, or if a party, witness, or alleged victim objects to a request. The hearing under this paragraph shall be part of the official record of the proceeding.  
  
(4) Time for a party, witness, or alleged victim to object to a request:   A properly notified party, witness, or alleged victim waives an objection to a request for recording of a proceeding if the party, witness, or alleged victim does not object to the request in writing or on the record before or at the start of the proceeding.  
  
(G) Denial or limitation of recording.   A properly submitted request for recording should generally be approved, but a judge may deny or limit the request as provided in this paragraph. A judge's decision on a request, or on an objection to a request, is reviewable as provided by law. 
  
(1) Denial of recording:   A judge may deny a request for recording only after making specific findings on the record that there is a substantial likelihood of harm arising from one or more of the following factors, that the harm outweighs the benefit of recording to the public, and that the judge has considered more narrow restrictions on recording than a complete denial of the request:  
  
(a) The nature of the particular proceeding at issue;  
  
(b) The consent or objection of the parties, witnesses, or alleged victims whose testimony will be presented in the proceedings;  
  
(c) Whether the proposed recording will promote increased public access to the courts and openness of judicial proceedings;  
  
(d) The impact upon the integrity and dignity of the court;  
  
(e) The impact upon the administration of the court;  
  
(f) The impact upon due process and the truth finding function of the judicial proceeding; 
  
(g) Whether the proposed recording would contribute to the enhancement of or detract from the ends of justice;  
  
(h) Any special circumstances of the parties, witnesses, alleged victims, or other participants such as the need to protect children or factors involving the safety of participants in the judicial proceeding; and  
  
(i) Any other factors affecting the administration of justice or which the court may determine to be important under the circumstances of the case. 
  
(2) Limitation of recording:   Upon his or her own motion or upon the request of a party, witness, or alleged victim, a judge may allow recording as requested or may, only after making specific findings on the record based on the factors in the preceding paragraph, impose the least restrictive possible limitations such as an order that no recording may be made of a particular criminal defendant, civil party, witness, alleged victim, law enforcement officer, or other person, or that such person's identity must be effectively obscured in any image or video recording, or that only an audio recording may be made of such person.  
  
(H) Manner of recording.   The judge should preserve the dignity of the proceeding by designating the placement of equipment and personnel for recording the proceeding. All persons and affiliated individuals engaged in recording must avoid conduct or appearance that may disrupt or detract from the dignity of the proceeding. No person shall use any recording device in a manner that disrupts a proceeding.  
  
(I) Pooling of recording devices.   The judge may require pooling of recording devices if appropriate. The persons or organizations authorized to record have the responsibility to implement proper pooling procedures that meet the approval of the judge.  
  
(J) Prohibitions.   The following uses of recording devices are prohibited:  
  
(1) No use of recording devices while the judge is outside the courtroom:   Except as provided in paragraph (E) of this rule, a person may use a recording device in a courtroom only when the judge is in the courtroom, and use of a recording device must terminate when the judge leaves the courtroom.  
  
(2) Recording of jurors:   Recording devices must be placed to avoid recording images of jurors or prospective jurors in any manner. Audio recordings of jurors' or prospective jurors' statements or conversations are also prohibited, except that the jury foreperson's announcement of the verdict or questions to the judge may be audio recorded.  
  
(3) No recording of privileged or confidential communications:   In order to preserve the attorney-client privilege and client confidentiality as set forth in the Georgia Rules of Professional Conduct and statutory or decisional law, no person shall make a recording of any communication subject to the attorney-client privilege or client confidentiality.  
  
(4) No recording of bench conferences:   No person other than the court reporter may record a bench conference, unless prior express permission is granted by the judge.  
  
(K) Recording not official court record.   No recording of a judicial proceeding made pursuant to this rule may be used to modify or supplement the official court record of that proceeding without express permission of the judge pursuant to OCGA § 5-6-41(f). 
  
(L) Disciplinary authorities.   This rule does not apply to disciplinary authorities acting in the course of their official duties.  
  
(M) Enforcement.   Persons who violate this rule may be removed or excluded from the courtroom. A willful violation of this rule may be punishable as contempt of court. 
  

  Editor's notes. - This rule was amended effective May 1, 2018.  

Cross references. - Standards in determining grant of requests for televising, videotaping, or motion picture filming of judicial proceedings, § 15-1-10.1.  
Law reviews. -  For article, "Researching Georgia Law," see 34 Ga. St. U.L. Rev. 741 (2015).  

——————————

                  EXHIBIT A

Rules text
    

             

  
  

 IN THE SUPERIOR COURT OF ______ COUNTY 

STATE OF GEORGIA 

  
  (STYLE OF CASE/CALENDAR)                            CASE NO. ______      
 
  
  REQUEST TO USE A RECORDING DEVICE PURSUANT TO RULE 22 ON RECORDING OF JUDICIAL PROCEEDINGS.  

  
  Pursuant to Rule 22 of the Uniform Rules for Superior Court regarding Use of Electronic Devices in Courtrooms and Recording of Judicial Proceedings, the undersigned hereby requests permission to use a recording device in Courtroom ______ in order to record images and/or sound during (all) (the following portions) of the proceedings in the above captioned case/calendar.  

  
  Consistent with the provisions of the rule, the undersigned desires to use the following described recording device(s): ____________. The proceedings that the undersigned desires to record commence on (date). Subject to direction from the court regarding possible pooled coverage, the undersigned wishes to use this device in the courtroom on (date). The personnel who will be responsible for the use of this recording device are: (identify appropriate personnel).  

  
  The undersigned hereby certifies that the device to be used and the locations and operation of such device will be in conformity with Rule 22 and any guidelines issued by the court.  

  
  The undersigned understands and acknowledges that a violation of Rule 22 and any guidelines issued by the court may be grounds for removal or exclusion from the courtroom and a willful violation may subject the undersigned to penalties for contempt of court.  

  
  This ______ day of ________, 20_.  

  
   __________________________ 

  
   (Individual Signature) 

  
   __________________________ 

  
   (Representing/Firm) 

  
   __________________________ 

  
   (Position) 

  
  APPROVED: __________________ 

  
  __________________________ 

  
      Judge, Superior Court 

  
  __________ Judicial Circuit  
 

  Editor's notes. - This exhibit was amended effective May 1, 2018.  
Law reviews. -  For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988). For article, "The Case Against Closure:  Open Courtrooms After Presley v. Georgia," see 16 (No. 2) Ga. St. B.J. 10 (2010).  


JUDICIAL DECISIONS

Judicial determination. - This rule requires the presiding judge to make his own independent determination as to whether or not electronic-media trial coverage is "within the requirements of due process of law" and can be "done without detracting from the dignity and decorum of the court." Multimedia WMAZ, Inc. v. State, 256 Ga. 698, 353 S.E.2d 173 (1987).  

Basis for denial of coverage. - It was error to disallow electronic media coverage of certain judicial proceedings because it might "stifle, inhibit, frustrate or prevent" the Socratic dialogue beneficial to the free exchange of ideas between court and counsel. This is not an adequate basis for denial of coverage unless it results in a denial of due process of law or detracts from the dignity and decorum of the court. Georgia Television Co. v. Napper, 258 Ga. 68, 365 S.E.2d 275 (1988).  
Findings were sufficient to support denial of motion to televise pretrial hearings in murder prosecution, where express finding was made that defendant's due process rights would be substantially violated by camera coverage because of the increased notoriety it would give the case. Georgia Television Co. v. State, 257 Ga. 764, 363 S.E.2d 528 (1988).  
Despite finding that the presence of cameras in the courtroom during a pending criminal trial would be harmful to the rights of the defendant, the state, and the potential jurors, given the small and limited space in the courtroom, because the superior court failed to provide a factual basis for denying a newspaper's request to record those proceedings, it abused its discretion, warranting reversal of the denial. Savannah Morning News v. Jeffcoat, 280 Ga. App. 634, 634 S.E.2d 830 (2006).  

Trial court did not abuse its discretion in conducting a hearing immediately before trial and in permitting the trial to be televised, where defendant, who had not received pretrial notice that the electronic media wished to televise his trial, did not point to any harm or prejudice either from the lack of notice or as a result of the presence of television cameras. Harris v. State, 260 Ga. 860, 401 S.E.2d 263 (1991).  

Appeal from decision regarding coverage. - Where the record showed no written order or judgment with respect to an order removing the media from a courtroom, nor was there any indication that media appellants ever requested the trial court to enter such an order, there was no appealable judgment in the record. Georgia Television v. Castellani, 257 Ga. 549, 361 S.E.2d 381 (1987).  

——————————

Rule 23. Withdrawal of funds from court.

Rules text
    Upon any order being presented to a judge requiring the court clerk to pay out funds from the registry of the court, except in garnishment proceedings, counsel for the parties presenting the order shall at the same time submit to the court the following certificate executed by counsel: 

             

  
  I hereby certify that the order presented in case no. ____ on this the ______ day of ________, 20_, to draw down funds from the registry of court, is done with written consent of all parties, or their counsel, who have filed claims of record in this case, and whose interest has not previously been foreclosed by judicial decree. In condemnation matters only, I further certify that provision is made in this order for the payment of all local, state and federal government taxes, or assessments of record. 

  
  I understand that the truth of the statements contained in this certificate is a condition precedent to the issuance of a valid order to pay the funds from the registry of the court. 

  

           Date _______________________________________________________      
 
  

           Signed _____________________________________________________      
 
  

           Attorney for _________________________________________________      
 

——————————

Rule 24. Domestic relations.

Rules text
Law reviews. -  For annual survey of law of domestic relations, see 40 Mercer L. Rev. 211 (1988). For annual survey of trial practice and procedure, see 40 Mercer L. Rev. 423 (1988).  

24.1. Scope of domestic relations actions

Domestic relations actions shall include actions for divorce, alimony, equitable division of assets and liabilities, child custody, child support, legitimation, annulment, paternity actions, termination of parental rights in connection with adoption proceedings filed in superior court, contempt proceedings relating to enforcement of decrees and orders, petitions in respect to modification of decrees and orders, actions under the Family Violence Act, actions on foreign judgments based on alimony or child support, and adoptions. Domestic relations actions shall also include any direct or collateral attacks on judgments or orders entered in any such actions. 
  


JUDICIAL DECISIONS

An action under the Family Violence Act, O.C.G.A. § 19-13-1 et seq.,  is not excluded under this rule. Williams v. Stepler, 221 Ga. App. 338, 471 S.E.2d 284 (1996).  

24.2. Financial data required; scheduling and notice of temporary hearing.

Except as noted below, at least 5 days before any temporary or final hearing in any action for temporary or permanent child support, alimony, equitable division of property, modification of child support or alimony or attorney's fees, all parties shall serve upon the opposing party the affidavit specifying his or her financial circumstances in the form set forth herein. In cases involving child support, the worksheet(s) and schedules required by OCGA § 19-6-15 and only as promulgated by the Georgia Child Support Commission shall be completed and served upon the opposing party contemporaneously with the filing of the affidavit required above. In emergency actions, the affidavit, worksheet(s) and schedules may be served on or before the date of the hearing or at any other time as the Court orders. 
  
In cases filed with complete separation agreements or consent orders resolving all issues but the issue of divorce, the parties are not required to serve financial affidavits, unless otherwise ordered by the Court. In cases involving child support, the parties must attach to the proposed final judgment a completed worksheet or worksheets and any applicable schedules. In addition, the separation agreement must include the parties' gross and adjusted incomes. 
  
The Office of Child Support Services is exempt from filing financial affidavits. 
  
Notice of the date of any temporary hearing shall be served upon the adverse party at least 15 days before the date of the hearing, unless otherwise ordered by the Court. 
  
The parties shall serve upon each other the affidavit and worksheet(s) and schedules (where applicable) at least 5 days prior to any mediation or other alternative dispute resolution proceeding. 
  
In any case in which a party has previously served the affidavit, worksheet(s) and schedules and thereafter amends the affidavit or worksheet(s) and schedules, any such amendments shall be served upon the opposing party at least 5 days prior to final hearing or trial. 
  
On the request of either party, and upon good cause shown to the Court, the affidavits, worksheets, schedules, and any other financial information may be sealed, upon order of the Court. 
  
Only the last four digits of social security numbers, tax identification numbers, or financial account numbers shall be included in any document served or filed with the Court pursuant to this rule. No birth date should be included, only the year of birth. See also OCGA § 9-11-7.1. 
  
A Certificate of Service shall be filed with the Clerk of Court certifying proper service of the affidavit required above and worksheet(s) and schedules (where applicable). Each party shall submit to the Court the original affidavit and worksheet(s) and schedules (where applicable) at the time of hearing or trial. 
  
Failure of any party to furnish the above financial information may subject the offending party, in the discretion of the Court, to the penalties of contempt and may result in continuance of the hearing until the required financial information is furnished and may result in other sanctions or remedies deemed appropriate in the Court's discretion. 
  
Notwithstanding the time limits contained in this rule, the Court may decide a matter without strict adherence to a time limitation, if the financial information was known or reasonably available to the other party, or if a continuance would result in a manifest injustice to a party. 
  
The affidavit shall be under oath and in substantially the following form:  
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Personally appeared before me, an officer authorized to administer oaths, the undersigned affiant, who upon being sworn, swears that he/she is legally competent to make this affidavit, that the affidavit is based upon personal knowledge, and that the contents of the affidavit are true. 
  
	______________________________ 
  
	Affiant          
  
Sworn to and subscribed before me, this ______ day of __________________, 20____. 
  
______________________________ 
Notary Public 
  
My commission expires: ____________ 
  

  Editor's notes. - This rule was amended effective October 7, 2010, September 29, 2011, May 15, 2014, September 18, 2014, and August 30, 2018.  


JUDICIAL DECISIONS

Purpose. - The purpose behind this rule is to provide the trier of fact, judge or jury, with an organized summary of the contentions of each side regarding the financial status of the parties. Tibbs v. Tibbs, 257 Ga. 370, 359 S.E.2d 674 (1987).  

Admissibility of affidavits. - Although a wife's affidavit offered into evidence in a divorce proceeding would normally fall into the "continuing witness" category and be inadmissible, this rule creates a limited exception with regard to affidavits used in connection with support orders. Tibbs v. Tibbs, 257 Ga. 370, 359 S.E.2d 674 (1987).  
Affidavits which are in substantial compliance with the form suggested by this rule are admissible. McAlpine v. Leveille, 258 Ga. 422, 369 S.E.2d 907 (1988).  

24.2A. Monthly Figures Required; Week and Hour to Month Multipliers

Except as specified in the child support calculator instructions, all amounts listed must be monthly. In all domestic cases in which a conversion of economic data from weekly to monthly must be made, a conversion factor of 4.35 weeks per month shall be used. 
  
In calculating monthly income based upon a forty hour work week, hourly salary shall be multiplied by 174 hours. 
  

  Editor's notes. - This rule was amended effective August 30, 2018.  

24.3. Acknowledgement and waivers

All acknowledgements of service must be witnessed by an official attesting officer or the parties' counsel. Consent of the parties must be signed by both parties and each signature witnessed in the same manner as required for acknowledgements of service. 
  

24.4. Notice of temporary hearings in cases not involving financial matters.

Notice of temporary hearings in all domestic relations cases not involving financial matters shall be given to the opposing party in accordance with the notice provisions of Rule 24.2. 
  

24.5. Witnesses in domestic relations actions

(A)  At temporary hearings the parties involved and one additional witness for each side may give oral testimony. Additional witnesses must testify by deposition or affidavit unless otherwise ordered by the court. Any affidavit shall be served on opposing counsel at least 24 hours prior to hearing. 
  
(B)  Except by leave of court, the minor child/children of the parties shall not be permitted to give oral testimony at temporary hearings; such child/children will be excluded from the courtroom or other place of hearing. When custody is in dispute, if directed by the court, minor child/children of the parties shall be available for consultation with the court. At any such consultation, attorneys for both parties may be in attendance but shall not interrogate such child/children except by express permission from the court. Upon request, the proceedings in chambers shall be recorded. 
  


JUDICIAL DECISIONS

In-chambers consultation with child to be recorded. - In a family violence action, the trial court erred in refusing to allow its in-chambers consultation with the child to be recorded. Williams v. Stepler, 221 Ga. App. 338, 471 S.E.2d 284 (1996).  

Improper admission of witness affidavits was harmless error. - Trial court erred in allowing adoptive parents to file six affidavits of witnesses who did not testify, because while Ga. Unif. Super. Ct. R. 24.5 applied to adoption proceedings, the hearing at issue was not a final hearing, but the admission was harmless based on the other evidence. Rokowski v. Gilbert, 275 Ga. App. 305, 620 S.E.2d 509 (2005).  

Testimony of children. - Trial court did not err in a divorce proceeding by declining to hear the testimony of the parties' two minor children as to their preferences, because the trial court declared the mother to be an unfit parent. Moon v. Moon, 277 Ga. 375, 589 S.E.2d 76 (2003).  

24.6. Uncontested divorce actions

Uncontested divorce actions may be heard at times agreeable to counsel and the court, subject to the following rules: 
  
(A)  By written consent of both parties to a hearing a divorce may be granted any time 31 days after service or filing acknowledgment of service. 
  
(B)  In an unanswered action, a divorce may be granted any time 46 days after service, unless the time for response has been extended by court order. 
  
(C)  A divorce action served by publication may be granted any time suitable to the judge and attorneys 61 days or more after date of the first publication. 
  
(D)  All divorce actions with orders for publication or acknowledgments of service should be filed prior to or contemporaneously with the signing of the order or acknowledgment. 
  
Law reviews. -  For survey article on domestic relations  law, see 59 Mercer L. Rev. 139 (2007).  


JUDICIAL DECISIONS

Cited in Russell v. Russell, 257 Ga. 177, 356 S.E.2d 884 (1987).  

24.7. Contested divorce actions

Although the court may, in appropriate cases, grant judgment on the pleadings or summary judgment that the moving party is entitled to a divorce as a matter of law, no divorce decree shall be granted unless all contestable issues in the case have been finally resolved. 
  


JUDICIAL DECISIONS

Resolution of contestable issues. - When the trial court held that it did not have jurisdiction over child custody because of the pendency of an appeal in another state, custody ceased to be a contestable issue, and the court was not precluded from addressing issues over which it had jurisdiction, including divorce. Norowski v. Norowski, 267 Ga. 841, 483 S.E.2d 577 (1997).  
Notwithstanding the absence of the husband from the trial, the issue of child support was "contestable" and should have been finally resolved in the divorce decree. Russ v. Russ, 272 Ga. 438, 530 S.E.2d 469 (2000).  

Cited in Edwards v. Edwards, 260 Ga. 440, 396 S.E.2d 236 (1990); Moate v. Moate, 265 Ga. 418, 456 S.E.2d 502 (1995).  

24.8. Court mandated programs in domestic relations cases

(A)  There may be established by any superior court circuit a program designed to educate the parties to domestic relations actions in regard to the effects of divorce on minor children of the marriage. Establishment of the program shall be by majority vote of the judges of the circuit or by the chief judge, in the event of a tie vote by all judges. 
  
(B)  The superior court judges, under whose authority the program shall function, may require any or all parties to attend an educational seminar of no more than four hours in any domestic relations action before the court. The program may be administered by the court or by contract with a private agency. The seminar shall be conducted by qualified personnel whose professional and educational experiences include a knowledge of children and families. 
  
(C)  The seminar shall focus on the effects of divorce on children, specifically as it relates to the parents' actions during and after the separation, and as it relates to the children at different developmental stages. Specific attention should be given to the effects of the economics of divorce on children. 
  
(D)  The court or contracted agency may charge each participant a fee, provided there is a fee waiver procedure in cases of indigent parties. The fee may be assessed in addition to court costs against either party in the discretion of the judge. The program shall be non-profit. 
  
(E)  The mandate of attendance shall be by court order with the assigned judge retaining the discretion to waive attendance for good cause shown. Such good cause may include: a party's non-residence in Georgia or in the county in which the action is pending or the reasonable availability of a similar program to the party or other such reasonable causes which indicate to the court that a party should not be required to complete the program. The court may, in its discretion, accept alternative counseling covering the subject matter of the required seminar. Unless waived, the failure to successfully complete the seminar shall be cause for appropriate action by the assigned judge, including but not limited to, withholding the final decree of divorce, attachment for contempt and award of attorneys' fees and costs. 
  
(F)  The assigned judge may, as a discretionary matter, grant a final decree of divorce completion of the seminar, but shall retain authority to impose sanctions upon either party who fails or refuses to comply with the order to attend and complete the seminar. 
  
(G)  The various courts which have established a seminar may make reciprocal agreements which would allow a party to attend an approved out-of-county seminar as a substitute for attending the seminar held in the county in which the action is pending. 
  

24.9. Appointment, qualification and role of a Guardian ad Litem

1.  Appointment. The Guardian ad Litem ("GAL") is appointed to assist in a domestic relations case by the superior court judge assigned to hear that particular case, or otherwise having the responsibility to hear such case. The appointing judge has the discretion to appoint any person as a GAL so long as the person so selected has been trained as a GAL or is otherwise familiar with the role, duties, and responsibilities as determined by the judge. The GAL may be selected through an intermediary. 
  
2.  Qualifications. A GAL shall receive such training as provided by or approved by the Circuit in which the GAL serves. This training should include, but not be limited to, instruction in the following subjects: domestic relations law and procedure, including the appropriate standard to be applied in the case; domestic relations courtroom procedure; role, duties, and responsibilities of a GAL; recognition and assessment of a child's best interests; methods of performing a child custody/visitation investigation; methods of obtaining relevant information concerning a child's best interest; the ethical obligations of a GAL, including the relationship between the GAL and counsel, the GAL and the child, and the GAL and the court; recognition of cultural and economic diversity in families and communities; base child development, needs, and abilities at different ages; interviewing techniques; communicating with children; family dynamics and dysfunction, domestic violence and substance abuse; recognition of issues of child abuse; and available services for child welfare, family preservation, medical, mental health, educational, and special needs, including placement/evaluation/diagnostic treatment services. 
  
3.  Role and Responsibilities. The GAL shall represent the best interests of the child. The GAL is an officer of the court and shall assist the court and the parties in reaching a decision regarding child custody, visitation and child-related issues. Should the issue of child custody and/or visitation be tried, the GAL shall be available to offer testimony in accordance with provision 6 and 7 herein. 
  
The GAL holds a position of trust with respect to the minor child at issue, and must exercise due diligence in the performance of his/her duties. A GAL should be respectful of, and should become educated concerning, cultural and economic diversity as may be relevant to assessing a child's best interests.  
  
A GAL's appointment, unless ordered otherwise by the Court for a specific designated period, terminates upon final disposition of all matters pertaining to child custody, visitation and child-related issues. The GAL shall have the authority to bring a contempt action, or other appropriate remedy, to recover court-ordered fees for the GAL's services. 
  
4.  Duties. By virtue of the order appointing a GAL, a GAL shall have the right to request all records relating to the minor child maintained by the Clerk of the Court in this and any other jurisdiction, other social and human service agencies, the Department of Family and Children Services, and the Juvenile Court. Upon written release and/or waiver by a party or appropriate court order, the GAL shall have the right to examine all records maintained by any school, financial institution, hospital, doctor or other mental health provider, any other social or human services agency or financial institution pertaining to the child which are deemed confidential by the service provider. The GAL shall have the right to examine any residence wherein any person seeking custody or visitation rights proposes to house the minor child. The GAL may request the court to order examination of the child, parents or anyone seeking custody of the child, by a medical or mental health professional, if appropriate. The GAL shall be entitled to notice of, and shall be entitled to participate in all hearings, trials, investigations, depositions, settlement negotiations, or other proceedings concerning the child. 
  
5.  Release to GAL of a Party's Confidential Information from Nonparties. A GAL's right to request and receive documents and information from mental health professionals, counselors, and others with knowledge of a confidential nature concerning a party is conditional upon the party agreeing to sign a release allowing the GAL access to such records and information. 
  
6.  Written Report. Unless otherwise directed by the appointing judge, the GAL shall submit to the parties or counsel and to the Court a written report detailing the GAL's findings and recommendations at such time as may be directed by the assigned judge. At trial, the report shall be admitted into evidence for direct evidence and impeachment purposes, or for any other purposes allowed by the laws of this state. The court will consider the report, including the recommendations, in making its decision. However, the recommendations of the GAL are not a substitute for the court's independent discretion and judgment, nor is the report a substitute for the GAL's attendance and testimony at the final hearing, unless all parties otherwise agree. 
  
a.  Contents of Report.  The report shall summarize the GAL's investigation, including identifying all sources the GAL contacted or relied upon in preparing the report. The GAL shall offer recommendations concerning child custody, visitation, and child-related issues and the reasons supporting those recommendations. 
  
b.  Release of Report to Counsel and Parties.  The Report shall be released to counsel (including counsel's staff and experts) and parties only, and shall not be further disseminated unless otherwise ordered by the Court. 
  
c.  Release of GAL's File to Counsel.  If ordered by the Court, the parties and their counsel shall be allowed to review and/or copy (and shall pay the cost of same) the contents of the GAL's file. 
  
d.  Unauthorized Dissemination of GAL's Report and Contents of File.  Any unauthorized dissemination of the GAL's Report, its contents or the contents of the GAL's file by a party or counsel to any person, shall be subject to sanctions, including a finding of contempt by the Court. 
  
e.  Sealing of Written Report.  If filed, the Report shall be filed under seal by the Clerk of Superior Court in order to preserve the security, privacy, and best interests of the children at issue. 
  
7.  Role at Hearing and Trial. It is expected that the GAL shall be called as the Court's witness at trial unless otherwise directed by the Court. The GAL shall be subject to examination by the parties and the court. The GAL is qualified as an expert witness on the best interest of the child(ren) in question. The GAL may testify as to the foundation provided by witnesses and sources, and the results of the GAL's investigation, including a recommendation as to what is in a child's best interest. The GAL shall not be allowed to question witnesses or present argument, absent exceptional circumstances and upon express approval of the Court. 
  
8.  General and Miscellaneous Provisions.   
  
a.  Requesting Mental Fitness and Custody Evaluations.  Based upon the facts and circumstances of the case, a GAL may request the Court to order the parties to undergo mental fitness and/or custody evaluations to be performed by a mental health expert approved by the Court. The Court shall provide for the parties' responsibility for payment of fees to the appointed experts. 
  
b.  Filing Motions and Pleadings.  If appropriate, the GAL may file motions and pleadings if the GAL determines that the filing of such motion or pleading is necessary to preserve, promote, or protect the best interest of a child. This would include the GAL's right to file appropriate discovery requests and request the issuance of subpoenas. Upon the filing of any such motions or pleadings, the GAL shall promptly serve all parties with copies of such filings. 
  
c.  Right to Receive Notice of Mediations, Hearings and Trials.  Counsel shall notify the GAL of the date and time of all mediations, depositions, hearings and trials or other proceedings concerning the child(ren). Counsel shall serve the GAL with proper notice of all legal proceedings, court proceedings wherein the child(ren)'s interests are involved and shall provide the GAL with proper and timely written notice of all noncourt proceedings involving the child(ren)'s interests. 
  
d.  Approval of Settlement Agreements.  If the parties reach an Agreement concerning issues affecting the best interest of a child, the GAL shall be so informed and shall have the right and opportunity to make objections to the Court to any proposed settlement of issues relating to the children prior to the Court approving the Agreement. 
  
e.  Communications Between GAL and Counsel.  A GAL may communicate with a party's counsel without including the other counsel in the same conversation, meeting or, if by writing, notice of the communication. When communicating with the GAL, counsel is not required to notify opposing counsel of the communication or, if in writing, provide opposing counsel with a copy of the communication to the GAL. 
  
f.  Ex Parte Communication Between GAL and the Court.  The GAL shall not have ex parte communications with the Court except in matters of emergency concerning the child's welfare or upon the consent of the parties or counsel. Upon making emergency concerns known to the Court, the GAL may request an immediate hearing to address the emergency. Notification shall be provided immediately to the parties and counsel of the nature of the emergency and time of hearing. 
  
g.  Payment of GAL Fees and Expenses.  It shall be within the Court's discretion to determine the amount of fees awarded to the GAL, and how payment of the fees shall be apportioned between the parties. The GAL's requests for fees shall be considered, upon application properly served upon the parties and after an opportunity to be heard, unless waived. In the event the GAL determines that extensive travel outside of the circuit in which the GAL is appointed or other extraordinary expenditures are necessary, the GAL may petition the Court in advance for payment of such expenses by the parties. 
  
h.  Removal of GAL from the Case.  Upon motion of either party or upon the court's own motion, the court may consider removing the GAL from the case for good cause shown. 
  
Law reviews. -  For annual survey of domestic relations cases, see 57 Mercer L. Rev. 173 (2005).  


JUDICIAL DECISIONS

Right to cross-examine guardian ad litem. - The trial court erred in depriving one parent and grandparent of the opportunity to question the guardian ad litem regarding the results of an investigation as the burden was theirs to establish that the child would be harmed if returned to the other parent and that it was in the best interest of the child to remain with the grandparent. Thus, the trial court's order deprived them of the opportunity to establish facts in support of their position that the child should remain in the grandparent's custody. Simmons v. Williams, 290 Ga. App. 644, 660 S.E.2d 435 (2008).  
Trial court did not err in limiting a mother's counsel's cross-examination of a guardian ad litem (GAL) on the guardian's familiarity with certain law because the role of the GAL was not to expound on matters of law but to testify about the best interest of the child based on facts and investigation from witnesses and other sources. Harris v. Snelgrove, 290 Ga. 181, 718 S.E.2d 300 (2011).  

Recommendations of guardian ad litem not conclusive. - While a guardian ad litem recommended that a mother have physical custody of the parties' minor child with supervised visitation for the father, who had allegedly sexually abused the child, the recommendations of the guardian ad litem were not a substitute for the trial court's independent discretion and judgment under Ga. Unif. Super. Ct. R. 24.9(6); thus, the trial court's decision to award primary physical custody to the father was not an abuse of discretion. King v. King, 284 Ga. 364, 667 S.E.2d 30 (2008).  

Reliance upon guardian ad litem's recommendations. - Trial court did not abuse the court's discretion in denying a mother's petition seeking to modify child custody by moving the child to Ohio from Georgia because although the trial court explicitly relied upon the guardian ad litem's recommendation in denying the petition, the court issued the court's own findings of fact in the case relating to the mother's tenuous connection with the State of Ohio, the father's strong family connections in Georgia, and the child's performance in the child's current education environment. Jones v. Ahmad, 347 Ga. App. 192, 818 S.E.2d 263 (2018).  

Guardian ad litem not state actor for civil rights claim. - Former husband's pro se civil rights suit against a guardian ad litem who allegedly made false representations about credentials and affiliations in a custody and divorce matter was properly dismissed because the "state actor" requirement was not satisfied under the state compulsion test as the state did not coerce or significantly encourage the misrepresentations. Higdon v. Smith, 565 Fed. Appx. 791 (11th Cir. 2014)(Unpublished).  
Former husband's pro se civil rights suit against a guardian ad litem who allegedly made false representations about credentials and affiliations in a custody and divorce matter was properly dismissed because the "state actor" requirement was not satisfied under the public function test as recommendations regarding custody were not traditionally within the exclusive prerogative of the state. Higdon v. Smith, 565 Fed. Appx. 791 (11th Cir. 2014)(Unpublished).  

Fees. - Trial court did not abuse the court's discretion by awarding fees to a guardian ad litem (GAL) with no application for fees, no hearing and testimony as to whether the fees were reasonable and necessary as required by Ga. Unif. S. Ct. R. 24.9, 4, and then ordering a wife to pay one-half of such fees because prior to the GAL's testimony at the bench trial, the GAL submitted a bill for services rendered up until the day prior to trial, and it was admitted into evidence as an exhibit without objection from the wife; there was no request by the wife for a hearing in the matter of the fee amount submitted or the question of any additional fees incurred, and the order appointing the GAL provided that the parties would equally split the obligation for payment of the fee. Salmon-Davis v. Davis, 286 Ga. 456, 689 S.E.2d 303 (2010).  
In a father's petition for a change of custody, in which he requested the appointment of a guardian ad litem and did not prevail, the trial court did not err in determining that the father should pay two-thirds of the guardian ad litem's fees of $6,200 and the mother should pay one-third, pursuant to O.C.G.A. § 19-9-3(g) and Ga. Unif. S. Ct. R. 24.9(8)(g); the father was also ordered to pay a portion of the mother's attorney's fees. Gordon v. Abrahams, 330 Ga. App. 795, 769 S.E.2d 544 (2015).  

24.10. Parenting Plans

In all cases involving permanent custody or custody modification (except when a parent seeks emergency relief for family violence), each parent shall prepare and submit a parenting plan, or the parties may jointly submit a parenting plan, as directed by the judge. 
  
The parenting plan should be tailored to fit the needs of each individual family but must at a minimum contain the information required by OCGA § 19-9-1(b) and be presented in substantially the following form: 
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  Editor's notes. - The rule was amended effective September 18, 2014.  

24.11. Separate income deduction order

(A)  In all cases in which the payment of child support is ordered, a separate income deduction order stating that the payment of child support shall be made by wage withholding is required, unless: 
  
(1)  the support is being enforced by the Georgia Department of Human Services; 
  
(2)  the court issuing the order finds there is good cause not to require such immediate withholding, which includes a finding that wage withholding is not in the best interest of the child, and in cases involving modification of support orders, proof of timely payment of previous ordered support; or 
  
(3)  a written agreement is reached between both parties which provides for an alternative arrangement. 
  
(B)  Income deduction orders shall designate which party is responsible for initiating the wage withholding by completing and transmitting all documents and notices required by Title 19 of OCGA, Title 42 of USC, and the Georgia Family Support Registry. 
  
(C)  If multiple worksheets are used and more than one amount of support is ordered, a separate income deduction order shall be signed by the court for each such amount of child support ordered. 
  
(D)  At the time an income deduction order is submitted to an employer, by the party designated in paragraph (B) of this rule, the federal Office of Management and Budget (OMB) currently-approved form entitled "Income Withholding for Support" shall also be completed and submitted to the employer, but that OMB-approved form shall not be signed by a superior court judge nor filed with a clerk of superior court. 
  

  Editor's notes. - This rule was adopted effective June 4, 2015 and amended effective August 22, 2019 and February 25, 2021.  

24.12. Required income deduction order form
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  Editor's notes. - This rule was adopted effective June 4, 2015.  
Law reviews. -  For annual survey of domestic relations law, see 67 Mercer L. Rev. 47 (2015).  

——————————

Rule 25. Recusal.


Rules text

JUDICIAL DECISIONS

Similar procedure used for disqualification of counsel. - Under the Ga. Unif. Super. Ct. R. 25, the motion to recuse the trial court is almost as drastic as a motion as to disqualify a party's counsel immediately prior to, during, or after trial, because in any event, delay results; a procedure similar to that employed for the recusal of a judge under Rule 25 may be used to establish a reasonable standard for motions for disqualification of counsel 10 days or less prior to trial, during, or after trial by setting an objective standard to avoid delaying tactics, to provide justice, and to avoid prejudice to the nonmoving party. Head v. CSX Transp., Inc., 259 Ga. App. 396, 577 S.E.2d 12 (2003).  

Recusal properly denied. - Court properly denied the defendant's motion for an out-of-time appeal based on the defendant's contention that, four days before the defendant entered the defendant's guilty plea in 2000, the trial judge erroneously denied the defendant's motion to recuse the trial judge, because the fact that the trial judge in the judge's previous capacity as district attorney prosecuted the defendant on another charge not currently pending before the judge was not, alone, a ground for disqualification and the trial judge ensured that the judge's name was redacted as district attorney from the previous indictment. Leverette v. State, 291 Ga. 834, 732 S.E.2d 255 (2012).  
Trial court properly denied a motion to recuse because the alleged ground for disqualification, that the judge presided in a court which sits in the same circuit as the Georgia superior court hearing the action, was known, or should have been known, as soon as appellants chose the forum but the appellants waited for two months after filing the complaint before seeking to recuse the trial judge instead of filing the motion within five days of learning of the alleged grounds. GeorgiaCarry.Org, Inc. v. James, 298 Ga. 420, 782 S.E.2d 284 (2016).  

Motion which was legally insufficient and contained conclusory allegations was properly denied. - Motion to recuse, which was legally insufficient under Ga. Unif. Super. Ct. R. 25.1 and 25.2 and based on conclusory, unsubstantiated allegations stemming directly from the plaintiffs' dissatisfaction with a judge's rulings in the prior related action, was properly denied as unsupported by sufficient evidence of personal bias. Rice v. Cannon, 283 Ga. App. 438, 641 S.E.2d 562 (2007).  

25.1. Motions

All motions to recuse or disqualify a judge presiding in a particular case or proceeding shall be timely filed: in writing and all evidence thereon shall be presented by accompanying affidavit(s) which shall fully assert the facts upon which the motion is founded. Filing and presentation to the judge shall be not later than five (5) days after the affiant first learned of the alleged grounds for disqualification, and not later than ten (10) days prior to the hearing or trial which is the subject of recusal or disqualification, unless good cause be shown for failure to meet such time requirements. In no event shall the motion be allowed to delay the trial or proceeding. 
  


JUDICIAL DECISIONS

"Good cause" construed. - Unavailability of a transcript was not "good cause" for delay in filing a motion for recusal. Threatt v. State, 211 Ga. App. 630, 440 S.E.2d 61 (1994), overruled on other grounds, 266 Ga. 657, 469 S.E.2d 22 (1996).  

Actual impropriety need not be shown. - It is not necessary that there be shown any actual impropriety on the part of the trial court judge. The fact that his impartiality might reasonably be questioned suffices for his disqualification. Birt v. State, 256 Ga. 483, 350 S.E.2d 241 (1986).  
Trial judge in a two-judge superior court county should have recused himself from sitting on a condemnation action where one of the property owners whose land was subject to the condemnation proceeding was the fellow judge, as such could have impacted on a reasonable person's belief in the absolute integrity and impartiality of the judges under Ga. Code Jud. Conduct Canon Two; although the motion for recusal was defective in not stating on its face that it was timely filed as required by Ga. Unif. Super. Ct. R. 25.1, there was no waiver of the grounds for recusal in the circumstances and the matter was remanded for disposition by a judge outside the county pursuant to O.C.G.A. § 15-1-9.1(b)(1). Ga. Transmission Corp. v. Dixon, 267 Ga. App. 575, 600 S.E.2d 381 (2004), overruled in part by GeorgiaCarry.Org, Inc. v. James, 298 Ga. 420, 782 S.E.2d 284, 2016 Ga. LEXIS 100 (2016).  

Timeliness of motion for recusal. - Insofar as Ga. Transportation Corp. v. Dixon, 267 Ga. App. 575, 600 S.E.2d 381 (2004), holds that a motion to recuse a judge sitting in a case in which another judge in the same circuit is a party can be filed at any time, it is overruled. GeorgiaCarry.Org, Inc. v. James, 298 Ga. 420, 782 S.E.2d 284 (2016).  
Defendant's motions to recuse were properly denied as the motions were untimely and the defendant failed to provide appropriate support for the claims that the judge was biased. Daker v. State, 300 Ga. 74, 792 S.E.2d 382 (2016).  

Substantial compliance. - A motion to recuse, construed together with the "affidavit" verifying the facts alleged in the motion, may be deemed to constitute a substantial compliance with the requirements of this rule. Birt v. State, 256 Ga. 483, 350 S.E.2d 241 (1986).  

Judge loses jurisdiction upon referral of motion. - Once a superior court judge, against whom a motion to recuse has been filed, refers the motion to recuse to another judge, he is no longer qualified to hear any phase of the recusal hearing. Birt v. State, 255 Ga. 693, 342 S.E.2d 303 (1986).  

Motion must be timely. - A motion for recusal must be not only legally sufficient but timely. Harris v. State, 202 Ga. App. 618, 414 S.E.2d 919 (1992).  
There was no error in the trial court's denial of the motion to recuse because it was neither timely filed nor accompanied by the required affidavit. Brice v. State, 242 Ga. App. 163, 529 S.E.2d 178 (2000).  
In a divorce action, a trial court judge did not err by denying a wife's motion for recusal of the judge on the ground that the motion was untimely filed and/or legally insufficient as a matter of law since the motion alleged that one of the allegations of bias allegedly occurred at the beginning of the litigation when the husband told the wife that his family had known the trial judge "forever" and that he would rule in his favor on custody, which the trial judge did do; the wife did not file the motion for recusal until almost a year later. Echols v. Echols, 281 Ga. 546, 640 S.E.2d 257 (2007).  

Motion not timely. - See Mills v. State, 187 Ga. App. 79, 369 S.E.2d 283 (1988); Christensen v. State, 245 Ga. App. 165, 537 S.E.2d 446 (2000); Johnson v. State, 250 Ga. App. 245, 550 S.E.2d 113 (2001).  
A trial court does not err in denying a motion to recuse which was not timely filed. Thomason v. State, 199 Ga. App. 875, 406 S.E.2d 528 (1991).  
Untimely motion to recuse or a motion to recuse that is defective waive the grounds for recusal. Bitt Int'l Co. v. Fletcher, 259 Ga. App. 406, 577 S.E.2d 276 (2003).  
In a tax sale appeal, the trial court did not err by denying the taxpayer's motion to recuse the special master as, although the taxpayer raised a number of troubling grounds, the taxpayer did not do so either within five days of discovering the grounds or at least 10 days prior to the applicable hearing. Furthermore, the taxpayer failed to file an accompanying affidavit with the taxpayer's motion, as required. Davis v. Harpagon Co., LLC, 283 Ga. 539, 661 S.E.2d 545 (2008).  
A trial court did not err in denying a motion to recuse without transferring the motion to another court because the motion was not timely filed under Ga. Unif. Super. Ct. R. 25.1 because it the judicial decision that precipitated the motion was communicated to an attorney and the attorney's client three months prior to the motion being filed. Wall v. Thurman, 283 Ga. 533, 661 S.E.2d 549 (2008).  
Trial court did not err in determining from the face of a motion to recuse brought by intervenors in a bond validation proceeding that the motion was untimely under Ga. Unif. Super. Ct. R. 25.1, or in withdrawing an order on the merits of the validation proceedings until the recusal decision was made and re-signing the order on the merits, nunc pro tunc. Citizens for Ethics in Gov't, LLC v. Atlanta Dev. Auth., 303 Ga. App. 724, 694 S.E.2d 680 (2010), cert. denied, No. S10C1350, 2010 Ga. LEXIS 722 (Ga. 2010).  
Trial court did not abuse the court's discretion in denying a county school district superintendent's recusal motion on the motion's face because based upon the assertions in the motion and the accompanying affidavit, the trial court correctly concluded that the motion was untimely under Ga. Unif. Super. Ct. R. 25.1; the superintendent filed the recusal motion on September 22, 2009, and the accompanying affidavit reflected that the motion was based upon the unfavorable contempt and supersedeas rulings entered by the trial court on July 30, 2009, along with the superintendent's suspicion that the trial court had engaged in ex parte communications with opposing counsel as to scheduling matters on or about June 10, 2009, July 17, 2009, and August 7, 2009. Jenkins v. Smith, 308 Ga. App. 762, 709 S.E.2d 23 (2011).  
Trial court did not err in denying the defendant's claim that the trial judge should have disqualified oneself pursuant to Ga. Code Jud. Conduct Canon 3(E)(1) and Ga. Unif. Super. Ct. R. 25.1 because the issue was not raised in a timely fashion, and the defendant made no attempt to show "good cause" for not raising the issue earlier; the defendant and the defendant's attorney knew of the purported ground for recusal at least two months before the motion for new trial that summarily raised the issue and at least four months before the amended motion for new trial that first alleged the facts on which the disqualification claim was based. Hampton v. State, 289 Ga. 621, 713 S.E.2d 851 (2011), overruled on other grounds, Nalls v. State, 815 S.E.2d 38, 2018 Ga. LEXIS 396 (Ga. 2018).  
Father's motion to recuse all of the superior court judges in a district was untimely as the motion was not filed within five days of when the father learned of the alleged grounds for disqualification. Lacy v. Lacy, 320 Ga. App. 739, 740 S.E.2d 695 (2013).  
Probate court properly denied a co-executor's motion to recuse the superior court judge who was designated to sit as the probate court in the case because the co-executor failed to meet the timeliness requirement and cited to no authority to support the argument that the recusal was required despite the untimeliness of the motion. In re Estate of Hubert, 325 Ga. App. 276, 750 S.E.2d 511 (2013).  
Motion for recusal filed on the day of trial was not timely. Long v. State, 324 Ga. App. 882, 752 S.E.2d 54 (2013).  
Denial of the hospital's motion to recuse was not erroneous, as the motion was filed more than five days after the hospital learned of alleged periodical comment and thus, it was untimely. WellStar Health Sys. v. Kemp, 324 Ga. App. 629, 751 S.E.2d 445 (2013).  
Trial court did not err in denying the defendant's motion to recuse as the motion was filed nearly 12 years after the defendant learned of alleged grounds and, thus, was untimely. Henderson v. State, 295 Ga. 333, 759 S.E.2d 827 (2014).  
Trial court did not abuse the court's discretion in denying the defendant's motion to recuse because the motion was untimely, alleged only the conclusory statement that the trial judge had a conflict of interest with another judge and a county district attorney's office, and was not accompanied by a supporting affidavit. Robinson v. State, 332 Ga. App. 240, 771 S.E.2d 751 (2015).  
Grandparent waived the grandparent's challenge to an alleged ex parte communication between the grandchildren and the trial judge by failing to pursue the challenge promptly. Ballweg v. Ga. Dep't of Human Servs., 336 Ga. App. 372, 785 S.E.2d 47 (2016).  
Trial court did not err by denying the defendant's motion to disqualify or recuse the judge in the defendant's case because the trial court found that the conditions precedent for a motion to recuse had not been met, the motion was untimely, was not properly presented to the court, and was not accompanied by an affidavit. Levin v. State, 346 Ga. App. 340, 816 S.E.2d 170 (2018), cert. denied, 2019 Ga. LEXIS 171 (Ga. 2019).  
Trial judge did not err failing to recuse based on having been previously involved in a serious automobile accident with the defendant's uncle because the defendant never filed a motion to recuse a judge despite knowing about an alleged auto accident before the trial and only waited until being tried, convicted, and sentenced to raise the issue. Shelton v. State, 350 Ga. App. 774, 830 S.E.2d 335 (2019).  

Recusal waived by declining continuance. - Plaintiff waived any recusal rights she might otherwise have had by declining the judge's offer of a continuance and electing instead to proceed with the hearing subject to an oral motion to recuse the judge, which was denied. Sorrells v. Emory Hosp., 194 Ga. App. 558, 391 S.E.2d 10, cert. denied, 194 Ga. App. 912, 391 S.E.2d 10 (1990).  

Trial judge did not have the duty to recuse herself on the basis that she encountered and spoke to jurors in a restaurant and that she and a bailiff were the passive recipients of gag gifts from jurors. Wellons v. State, 266 Ga. 77, 463 S.E.2d 868 (1995), cert. denied, 519 U.S. 830, 117 S. Ct. 97, 136 L. Ed. 2d 52 (1996).  

Sua sponte recusal not required. - In a prosecution for family violence aggravated assault, the fact that the trial court had issued the victim a temporary restraining order (TRO) did not require the court's recusal because: 1) defendant never filed a motion for recusal under Ga. Unif. Super. Ct. R. 25.1; 2) the trial court did not violate O.C.G.A. § 15-1-8(a)(3) since the TRO was not the subject of review at the defendant's criminal trial; and 3) there was no showing under Ga. Code Jud. Conduct Canon 3(E)(1) that the trial court's "impartiality might reasonably be questioned." Hargrove v. State, 299 Ga. App. 27, 681 S.E.2d 707 (2009).  
Appellant, an attorney, alleged that the judge was required to recuse oneself sua sponte from the contempt proceedings; however, it was undisputed that the appellant did not file a motion to recuse the judge from the contempt proceedings and, therefore, the matter of recusal was waived. In re Adams, 292 Ga. 617, 740 S.E.2d 134 (2013).  
Trial judge did not err in not recusing the trial judge from the case sua sponte when the trial judge learned about the alleged plot by the defendant to have the trial judge killed because the defendant did not file a timely motion to recuse the trial judge; and the defendant knew about the alleged plot by November 2010, but the defendant waited until after the defendant had been tried, convicted, and sentenced to raise the recusal issue; thus, the defendant forfeited the right to raise the sua sponte recusal issue on appeal. Battle v. State, 298 Ga. 661, 784 S.E.2d 381 (2016).  

Trial judge was under no duty to disclose that the state's attorney had formerly been his law clerk as a possible basis for recusal. Thurman v. State, 249 Ga. App. 390, 547 S.E.2d 715 (2001).  

Judge receiving chocolates not biased. - Because petitioner state death row inmate's alleged evidence of the jury's racial bias against the petitioner was grounded in the petitioner's speculation as to the meaning underlying the jurors' chocolate "gifts" to the judge and bailiff (some jury members gave the trial judge chocolate shaped as male genitalia and the bailiff chocolate shaped as female breasts), and the claims of bias by the judge and bailiff were also grounded in the surmise attached to their passive receipt of the gifts. The Georgia Supreme Court reviewed the claims under Ga. Unif. Super. Ct. R. 25.1 and found no basis to find any bias and the court's determination was not based on an unreasonable determination of the facts. Wellons v. Hall, 554 F.3d 923 (11th Cir. 2009).  

Insufficient motion. - It was wholly insufficient to file a motion to recuse merely citing local rules of etiquette and containing no affidavit. Wright v. Swint, 224 Ga. App. 417, 480 S.E.2d 878 (1997).  
A motion did not state legally sufficient grounds for recusal because defendant did not show extra-judicial bias or abuse of discretion of the trial judge in ordering that the transcript be prepared and reviewed by the trial court prior to filing and the objected to portion of the order was vacated prior to the completion of the transcript so that it caused no delay in the appeal process. Christensen v. State, 245 Ga. App. 165, 537 S.E.2d 446 (2000).  
Trial court did not err by denying a defendant's pro se motion for recusal of the trial judge and the prosecutor as the motion was not verified or accompanied by the affidavits required by Ga. Unif. Super. Ct. R. 25.1; moreover, the defendant's motion contained only the defendant's unverified speculation that the trial judge would be biased against the defendant. Thomason v. State, 281 Ga. 429, 637 S.E.2d 639 (2006).  
Trial court did not err in denying a county sheriff's motion to recuse all the judges within the circuit as untimely and insufficient, as: (1) the sheriff's affidavit was not specific as to time, place, persons, and circumstances, but stated generally that the sheriff, the Board of County Commissioners, and the Board's members had unspecified "personal and professional relationships" with the superior court judges of the Clayton Judicial Circuit; and (2) the sheriff merely speculated that the judges of the Clayton Judicial Circuit might have personal knowledge of the facts and issues relevant to the pending litigation. Hill v. Clayton County Bd. of Comm'rs, 283 Ga. App. 15, 640 S.E.2d 638 (2006), overruled on other grounds, Mayor & Aldermen of Savannah v. Batson-Cook Co., 291 Ga. 114, 728 S.E.2d 189 (Ga. 2012).  
Motion to recuse, which was legally insufficient under Ga. Unif. Super. Ct. R. 25.1 and 25.2 and based on conclusory, unsubstantiated allegations stemming directly from the plaintiffs' dissatisfaction with a judge's rulings in the prior related action, was properly denied as unsupported by sufficient evidence of personal bias. Rice v. Cannon, 283 Ga. App. 438, 641 S.E.2d 562 (2007).  
Trial court did not abuse the court's discretion in denying the defendant's motion to recuse because the motion was untimely, was not supported by an attached affidavit, and simply asserted that the trial judge might have a "conflict of interest" because of prior employment with the District Attorney's office, which was an unsupported allegation. Robinson v. State, 332 Ga. App. 240, 771 S.E.2d 751 (2015).  

Motion was timely. - Trial court abused the court's discretion in holding that a motion to recuse was untimely because the motion was filed within four days of the instigation of the action pursuant to Ga. Unif. Super. Ct. R. 25.1; the movant could not have been expected to file the motion to recuse the trial judge before the action was filed and assigned to the trial judge. Morgan v. Propst, 301 Ga. App. 402, 688 S.E.2d 357 (2009), aff'd, 288 Ga. 862, 708 S.E.2d 291 (2011).  

Waived where no written motion made. - Defendant's argument on appeal that the trial judge should have recused himself because he had previously heard the evidence during an earlier probation revocation hearing was waived because defendant failed to make a written motion. Phillips v. State, 267 Ga. App. 733, 601 S.E.2d 147 (2004).  

Preservation of disqualification issue for appellate review. - Because the defendant never filed a motion to recuse, even after the defendant had knowledge of the grounds for potential disqualification, and because the defendant apparently decided to take a chance with the same judge on the motion for new trial, the defendant could not do so and still preserve the disqualification issue for review in the appellate courts, and the court of appeals ought not to have reached the merits of that claim. State v. Hargis, 294 Ga. 818, 756 S.E.2d 529 (2014).  
Asserting a disqualification in a motion for new trial before the same judge who is alleged to be disqualified - without also asking the judge to recuse from hearing the motion for new trial - is not a proper means of raising and preserving the issue of disqualification. State v. Hargis, 294 Ga. 818, 756 S.E.2d 529 (2014).  

Denial upheld. - Fact that the trial judge amended an order to permit medical personnel, in addition to the court, to authorize medication for defendant did not indicate a bias against him; therefore, the trial court judge did not err by denying defendant's motion to recuse the judge. Brown v. State, 275 Ga. App. 281, 620 S.E.2d 394 (2005).  
Trial judge properly denied defendant's motion to recuse the trial judge, based on the trial judge stating on the record at the sentencing of defendant on another case that the trial judge did not like defendant as defendant's motion was untimely in that defendant knew in June 2005 that the trial judge had made the statement and defendant was aware on or before July 18, 2005, the first day of trial, that the trial judge had been told defendant had information about golf carts stolen from the trial judge, yet no motion for recusal was made. Instead, the issue was not raised until defendant filed an amended motion for new trial in September 2006 and, therefore, defendant had no right to sit back, hope for a favorable ruling or sentencing, and then raise the issue for the first time in an amended motion for a new trial. English v. State, 290 Ga. App. 378, 659 S.E.2d 783 (2008).  
Because there was little to suggest that the defendant's alleged plot to kill the trial judge, if the plot existed at all, was serious or actionable or that the trial judge ever thought that the plot was realistic, and because the District Attorney's Office and the defendant's own counsel did not believe that the defendant presented a credible threat of harm to anyone, the trial judge would not have been required to recuse even if a timely and proper recusal motion based on the alleged plot against the trial judge had been filed. Battle v. State, 298 Ga. 661, 784 S.E.2d 381 (2016).  

Not applicable to school board proceedings. - This rule does not apply to school board proceedings under § 20-2-940 and § 20-2-1160. Johnson v. Pulaski County Bd. of Educ., 231 Ga. App. 576, 499 S.E.2d 345 (1998).  

Judicial ethics. - Appellate court found that a disqualification motion, filed July 11th, was untimely because it was not filed within five days after a wife learned of grounds for recusal, and it was filed later than ten days before a July 16th final hearing. Dodson v. Dean, 256 Ga. App. 4, 567 S.E.2d 348 (2002).  
Where a motion for recusal failed to adhere to the requirements of court rules and was neither timely nor accompanied by the requisite affidavits, there was no rational basis for questioning the trial judge's impartiality or for recusal. Brewer v. Waldroup, 259 Ga. App. 479, 578 S.E.2d 139 (2003).  

Cited in Smith v. State, 192 Ga. App. 18, 383 S.E.2d 600 (1989); Rios v. State, 193 Ga. App. 485, 388 S.E.2d 527 (1989); Lynott v. State, 198 Ga. App. 688, 402 S.E.2d 747 (1991); Foody v. State, 200 Ga. App. 230, 407 S.E.2d 469 (1991); Huff v. State, 207 Ga. App. 686, 428 S.E.2d 818 (1993); Berry v. State, 267 Ga. 605, 481 S.E.2d 203 (1997); Penland v. Corlew, 248 Ga. App. 564, 547 S.E.2d 306 (2001); Wise v. State, 257 Ga. App. 211, 570 S.E.2d 656 (2002); Nanan v. State Farm Ins. Co., 286 Ga. App. 539, 650 S.E.2d 283 (2007), cert. denied, 555 U.S. 995, 129 S. Ct. 496, 172 L. Ed. 2d 358 (2008); Mayor & Aldermen of Savannah v. Batson-Cook Co., 291 Ga. 114, 728 S.E.2d 189 (2012); Bickel v. State, 323 Ga. App. 902, 749 S.E.2d 1 (2013); Keller v. State, 308 Ga. 492, 842 S.E.2d 22 (2020).  

25.2. Affidavit

The affidavit shall clearly state the facts and reasons for the belief that bias or prejudice exists, being definite and specific as to time, place, persons and circumstances of extra-judicial conduct or statements, which demonstrate either bias in favor of any adverse party, or prejudice toward the moving party in particular, or a systematic pattern of prejudicial conduct toward persons similarly situated to the moving party, which would influence the judge and impede or prevent impartiality in that action. Allegations consisting of bare conclusions and opinions shall not be legally sufficient to support the motion or warrant further proceedings. 
  

  Editor's notes. - Former Rule 25.2, pertaining to duty of the trial judge, was amended and renumbered as Rule 25.3 and present Rule 25.2 was adopted, effective January 31, 1991.  


JUDICIAL DECISIONS

Judge's duty is limited. - This rule provides that when a trial judge is presented with a motion for recusal accompanied by an affidavit, the judge's duty is limited to determining the timeliness of the motion and the sufficiency of the affidavit. Bedford, Kirschner & Venker v. Goodman, 197 Ga. App. 858, 399 S.E.2d 723 (1990).  

The test for determining the sufficiency of the affidavit is whether, assuming the truth of the facts alleged, a reasonable person would conclude that the judge is likely to be a material witness in the proceedings. Bedford, Kirschner & Venker v. Goodman, 197 Ga. App. 858, 399 S.E.2d 723 (1990).  

Sufficiency of affidavit. - Plaintiff did not establish a legally sufficient affidavit so as to require a recusal hearing before another judge. Stephens v. Ivey, 212 Ga. App. 407, 442 S.E.2d 248, cert. denied, 513 U.S. 867, 115 S. Ct. 185, 130 L. Ed. 2d 119 (1994); Dickerson v. State, 241 Ga. App. 593, 526 S.E.2d 443 (1999).  
Trial court did not err in denying a county sheriff's motion to recuse all the judges within the circuit as untimely and insufficient, as: (1) the sheriff's affidavit was not specific as to time, place, persons, and circumstances, but stated generally that the sheriff, the Board of County Commissioners, and the Board's members had unspecified "personal and professional relationships" with the superior court judges of the Clayton Judicial Circuit; and (2) the sheriff merely speculated that the judges of the Clayton Judicial Circuit might have personal knowledge of the facts and issues relevant to the pending litigation. Hill v. Clayton County Bd. of Comm'rs, 283 Ga. App. 15, 640 S.E.2d 638 (2006), overruled on other grounds, Mayor & Aldermen of Savannah v. Batson-Cook Co., 291 Ga. 114, 728 S.E.2d 189 (Ga. 2012).  

Recusal not warranted when judge challenges insufficient affidavit. - Juvenile court did not err when the court denied the motion to recuse because the state's affidavit did not include facts sufficient to overcome the presumption that the judge faithfully and lawfully performed the duties devolving upon them as the court merely sought further legal argument on the question of the interplay between a delinquent act under O.C.G.A. § 15-11-2(19)(B) and probation under O.C.G.A. § 15-11-608(b) and that the state was inconvenienced by the ruling did not warrant recusal. In the Interest of H. J. C., 331 Ga. App. 506, 771 S.E.2d 184 (2015).  

Insufficient motion. - Motion to recuse, which was legally insufficient under Ga. Unif. Super. Ct. R. 25.1 and 25.2 and based on conclusory, unsubstantiated allegations stemming directly from the plaintiffs' dissatisfaction with a judge's rulings in the prior related action, was properly denied as unsupported by sufficient evidence of personal bias. Rice v. Cannon, 283 Ga. App. 438, 641 S.E.2d 562 (2007).  
Trial court did not abuse the court's discretion in denying a county school district superintendent's recusal motion on the motion's face because the superintendent's mere dissatisfaction with the trial court's rulings and bare allegations that the trial court engaged in ex parte communications with opposing counsel as to scheduling matters were insufficient under Ga. Unif. Super. Ct. R. 25.2 to warrant a belief that bias existed. Jenkins v. Smith, 308 Ga. App. 762, 709 S.E.2d 23 (2011).  
Even assuming the motion to recuse was not only filed with the clerk but also presented to the trial judge as required, the motion was legally insufficient on the motion's face because the motion to recuse was based entirely on the trial judge's factual and legal rulings at the contempt hearing, which were not a proper basis for recusal, and the affidavit in support of the motion only added the lawyer's opinions about the judge's tone and facial expressions during the contempt hearing; thus, if properly considered, the recusal motion would not have required the trial judge's recusal, and the trial judge's procedural error was harmless and did not require the supreme court to vacate the contempt order that followed. Mondy v. Magnolia Advanced Materials, Inc., 303 Ga. 764, 815 S.E.2d 70 (2018).  

No bias existed. - Trial court did not abuse the court's discretion in denying a county school district superintendent's recusal motion on the motion's face because the superintendent's mere dissatisfaction with the trial court's rulings and bare allegations that the trial court engaged in ex parte communications with opposing counsel as to scheduling matters were insufficient under Ga. Unif. Super. Ct. R. 25.2 to warrant a belief that bias existed. Jenkins v. Smith, 308 Ga. App. 762, 709 S.E.2d 23 (2011).  

Cited in McCorkle v. Bignault, 260 Ga. 758, 399 S.E.2d 916 (1991); Hill v. State, 263 Ga. 37, 427 S.E.2d 770 (1993); Huff v. State, 207 Ga. App. 686, 428 S.E.2d 818 (1993); Smith v. Adamson, 226 Ga. App. 698, 487 S.E.2d 386 (1997); Echols v. Echols, 281 Ga. 546, 640 S.E.2d 257 (2007); Mayor & Aldermen of Savannah v. Batson-Cook Co., 291 Ga. 114, 728 S.E.2d 189 (2012); Lacy v. Lacy, 320 Ga. App. 739, 740 S.E.2d 695 (2013).  

25.3. Duty of the trial judge

When a judge is presented with a motion to recuse, or disqualify, accompanied by an affidavit, the judge shall temporarily cease to act upon the merits of the matter and shall immediately determine the timeliness of the motion and the legal sufficiency of the affidavit, and make a determination, assuming any of the facts alleged in the affidavit to be true, whether recusal would be warranted. If it is found that the motion is timely, the affidavit sufficient and that recusal would be authorized if some or all of the facts set forth in the affidavit are true, another judge shall be assigned to hear the motion to recuse. The allegations of the motion shall stand denied automatically. The trial judge shall not otherwise oppose the motion. In reviewing a motion to recuse, the judge shall be guided by Canon 3(E) of the Georgia Code of Judicial Conduct. 
  

  Editor's notes. - Former Rule 25.2 was amended and renumbered as Rule 25.3 effective January 31, 1991, and amended effective May 24, 2012.  


JUDICIAL DECISIONS

Nature of disqualifying bias. - To be disqualifying, the judge's alleged bias must stem from an extra-judicial source and result in an opinion on the merits on some basis other than what the judge learned from participation in the case; it must be of such a nature and intensity as to prevent the party from obtaining a trial uninfluenced by the court's prejudgment. Gibson v. Decatur Fed. Sav. & Loan Ass'n, 235 Ga. App. 160, 508 S.E.2d 788 (1998).  

Province of trial court. - Under Ga. Unif. Super. Ct. R. 25.3, a trial court had the discretion to rule on the question of whether a movant overcame the burden to show bias with respect to a motion to recuse a judge regardless of any evidence presented by the nonmovant. Kirkland v. Tamplin, 283 Ga. App. 596, 642 S.E.2d 125, cert. denied, No. S07C0915, 2007 Ga. LEXIS 508 (Ga. 2007); cert. denied, 552 U.S. 1010, 128 S. Ct. 545, 169 L. Ed. 2d 373 (2007).  
Trial court erred by denying an ex-wife's motion for recusal because the court failed to comply with Ga. Unif. Super. Ct. R. 25.3 as the trial judge, who previously issued a standing order of recusal as to the ex-wife's attorney, was not authorized to inquire into the motives or good faith of the ex-wife's attorney in bringing the motion but was limited to deciding whether the motion was timely, whether the affidavit was legally sufficient, and whether the facts authorized recusal. Price v. Reish, 335 Ga. App. 491, 780 S.E.2d 745 (2015).  

Timeliness of motion. - It was not error to uphold the timeliness of a motion to recuse which was filed four days before the deadline imposed by the judge against whom it was filed. Birt v. State, 256 Ga. 483, 350 S.E.2d 241 (1986).  
A trial court does not err in denying a motion to recuse which was not timely filed. Thomason v. State, 199 Ga. App. 875, 406 S.E.2d 528 (1991).  
There was no error in the trial court's denial of the motion to recuse because it was neither timely filed nor accompanied by the required affidavit. Brice v. State, 242 Ga. App. 163, 529 S.E.2d 178 (2000).  
Insofar as Ga. Transportation Corp. v. Dixon, 267 Ga. App. 575, 600 S.E.2d 381 (2004), holds that a motion to recuse a judge sitting in a case in which another judge in the same circuit is a party can be filed at any time, it is overruled. GeorgiaCarry.Org, Inc. v. James, 298 Ga. 420, 782 S.E.2d 284 (2016).  
Contempt order was an action upon the merits of the matter for purposes of the motion to recuse because, even ignoring the connections between the contempt proceeding and the underlying lawsuit, the motion to recuse that the lawyer filed sought to disqualify the trial judge not only from continuing to preside over the lawsuit against the lawyer's client but also from taking further action on the contempt motion brought against the lawyer based on the judge's alleged prejudice against the lawyer; and because the decision by a trial judge to hold someone in contempt of court was not just administrative as the decision was a ruling that had substantive consequences for the contemnor. Mondy v. Magnolia Advanced Materials, Inc., 303 Ga. 764, 815 S.E.2d 70 (2018).  
Trial court did not err in denying the defendant's motions, to recuse all Gwinnett Judicial Circuit Judges, Gwinnett Circuit Judges, and all Ninth Judicial District Judges because, despite the defendant's assertions to the contrary, the defendant's motion to recuse filed on May 9, 2016, was ruled upon by the trial court on September 29, 2016; in that order, the trial court found the motion untimely and that the defendant's affidavit was insufficient on the affidavit's face; and the defendant did not provide any evidence or citations to authority that demonstrated error by the trial court. Wimbush v. State, 345 Ga. App. 54, 812 S.E.2d 489 (2018).  

No decision on merits of contempt proceeding while motion is pending. - Entry of a written contempt order is "an act upon the merits" of the contempt proceeding that a trial judge whose impartiality has been formally called into question may not properly perform until the recusal motion has been decided. Mondy v. Magnolia Advanced Materials, Inc., 303 Ga. 764, 815 S.E.2d 70 (2018).  

Motion was untimely. - A trial court did not err in denying a motion to recuse without transferring the motion to another court because the motion was not timely filed under Ga. Unif. Super. Ct. R. 25.1, and the affidavit in support of the motion failed to show a bias stemming from an extra-judicial source. Wall v. Thurman, 283 Ga. 533, 661 S.E.2d 549 (2008).  
Trial court properly denied a motion to recuse because the alleged ground for disqualification, that the judge presided in a court which sits in the same circuit as the Georgia superior court hearing the action, was known, or should have been known, as soon as the appellants chose the forum but the appellants waited for two months after filing the complaint before seeking to recuse the trial judge instead of filing the motion within five days of learning of the alleged grounds. GeorgiaCarry.Org, Inc. v. James, 298 Ga. 420, 782 S.E.2d 284 (2016).  
Trial court did not err by denying the defendant's motion to disqualify or recuse the judge in the defendant's case because the trial court found that the conditions precedent for a motion to recuse had not been met, the motion was untimely, was not properly presented to the court, and was not accompanied by an affidavit. Levin v. State, 346 Ga. App. 340, 816 S.E.2d 170 (2018), cert. denied, 2019 Ga. LEXIS 171 (Ga. 2019).  

Motion to recuse judge improperly denied. - Trial court erred in denying the defendant's motion to recuse the trial judge because the trial court had an independent duty to address recusal and make disclosures based on the judge's personal knowledge of the position of the district attorney (DA) as the treasurer in the judge's abandoned campaign for state court; the DA might have had obligations in the DA's role as the campaign treasurer even after the judge was appointed to the superior court; the extent, timing, and nature of the DA's involvement as treasurer were untold and needed to be factually developed; the current proceeding was one in which the trial judge's impartiality might reasonably be questioned; and, at a minimum, the motion should have been referred to another judge. Serdula v. State, 344 Ga. App. 587, 812 S.E.2d 6 (2018).  

Recusal motion properly denied. - Trial court did not abuse the court's discretion by denying the defendant's motion to recuse the judge from the case based on the district attorney having played an official role in the judge's campaign because the case was remanded for an evidentiary hearing to determine the nature and scope of the relationship and the actual evidence presented supported the conclusion that the district attorney played no especially important role in an ongoing or recent campaign. Serdula v. State, 356 Ga. App. 94, 845 S.E.2d 362 (2020).  

Recusal was not prerequisite to enforce order for attorney fees. - Trial court was not precluded from enforcing an order awarding attorney fees to the ex-wife's prior counsel because the ex-husband never appealed the order and no legal authority supported the ex-husband's proposition that the filing of a motion for recusal automatically divested the court of jurisdiction unless and until the motion was subsequently ruled upon by another judge. McCarthy v. Ashment, 353 Ga. App. 270, 835 S.E.2d 745 (2019).  

Sufficiency of affidavit. - Plaintiff did not establish a legally sufficient affidavit so as to require a recusal hearing before another judge. Stephens v. Ivey, 212 Ga. App. 407, 442 S.E.2d 248, cert. denied, 513 U.S. 867, 115 S. Ct. 185, 130 L. Ed. 2d 119 (1994).  
Because plaintiffs' affidavits raised a reasonable question about a judge's impartiality in the matter at issue, at a minimum the motion to recuse should have been assigned to another judge. Gillis v. City of Waycross, 247 Ga. App. 119, 543 S.E.2d 423 (2000).  
The only basis for the defendants' motions to recuse in a RICO civil forfeiture action were the judicial rulings issued in the related criminal matters; there were no assertions of bias stemming from an extra-judicial source as required under Ga. Unif. Super. Ct. R. 25.3. Therefore, the trial court did not err in denying the motions to recuse without referring the matter to another judge. Patel v. State, 289 Ga. 479, 713 S.E.2d 381 (2011).  
Trial judge erred in not assigning a motion to recuse to another judge as a reasonable question about the judge's impartiality was raised by affidavits stating that: 1) the judge's nephew had represented a party in the dispute that led to the lawsuit; 2) a partner from the nephew's law firm represented that party in the litgation; and 3) the partner talked to the trial judge about the case. Mayor & Aldermen of Savannah v. Batson-Cook Co., 291 Ga. 114, 728 S.E.2d 189 (2012).  

Special master's duty to ensure impartiality. - In a quiet title action that was referred to a special master, the master's setting of a deadline for the parties to file motions to disqualify did not violate any statute or rule, Ga. Unif. Super. Ct. R. 25.3, nor did the setting of the deadline prevent the special master from fulfilling his separate obligation to ensure that he was impartial and disinterested. Boyd v. JohnGalt Holdings, LLC, 294 Ga. 640, 755 S.E.2d 675 (2014).  

Effect of trial judge's failure to make requisite determinations. - Where a superior court judge, against whom a motion to recuse has been filed, refers the motion to recuse to another judge, but has not made the three requisite determinations at the time the motion was reassigned - i.e., the timeliness of the motion, the legal sufficiency of the affidavit, and whether, assuming any of the alleged facts were true, recusal would be warranted - it is necessary and proper for the assigned judge to make these determinations, which the alleged recusant judge was supposed to have made. Birt v. State, 256 Ga. 483, 350 S.E.2d 241 (1986).  

Criminal judge who was formerly district attorney. - Judge presiding over a criminal matter, who had previously worked in a district attorney's office while that office was involved in some aspect of the matter, was not required to recuse oneself because the judge was not personally involved in some aspect of the matter and did not supervise a lawyer personally involved in the matter. Gude v. State, 289 Ga. 46, 709 S.E.2d 206 (2011).  

Trial court abused court's discretion in ruling on a motion to recuse because the court failed to assign the motion to another trial judge for disposition pursuant to Ga. Unif. Super. Ct. R. 25.3, and if true, the facts set forth in the affidavit, which accompanied the motion to recuse, raised a reasonable question about the trial judge's impartiality; in the affidavit, the attorney stated that the attorney had previously been the county's district attorney and had personally directed the investigation and prosecution of the trial judge's spouse for corruption, which led to the spouse's incarceration, and that in the course of the prosecution, the attorney also investigated the trial judge. Morgan v. Propst, 301 Ga. App. 402, 688 S.E.2d 357 (2009), aff'd, 288 Ga. 862, 708 S.E.2d 291 (2011).  
Trial judge erred by not following the recusal procedure as the judge did not find that the attorney's motion for recusal was untimely or that the supporting affidavit was legally or factually insufficient, but rather, the judge looked beyond the motion and affidavit to find that the attorney had intentionally hired into a conflict situation and was engaged in a pattern of judge shopping. Price v. Reish, 335 Ga. App. 491, 780 S.E.2d 745 (2015).  

Effect of recusal. - Judge's motion to recuse himself in a companion case did not affect his summary judgment ruling in the initial action made prior to date the order of recusal was entered and became effective. Morrow v. Vineville United Methodist Church, 227 Ga. App. 313, 489 S.E.2d 310 (1997).  
Initial trial judge erred by ruling on plaintiff's motion to vacate summary judgment granted the defendants, which was a motion addressing the merits of the case, while the motion to recuse was pending, but the issue was moot because the judge in fact recused herself. McRae v. Hogan, 317 Ga. App. 813, 732 S.E.2d 853 (2012).  

Motion to recuse judge denied. - Motion to recuse the trial judge on the ground that his professional and personal relationship with another trial judge in the circuit, who was the victim's uncle, "reasonably calls into question the impartiality" of the trial judge was denied where nothing had been presented that might call into question the impartiality of the trial judge. Ward v. State, 262 Ga. 293, 417 S.E.2d 130 (1992), cert. denied, 506 U.S. 1085, 113 S. Ct. 1061, 122 L. Ed. 2d 366 (1993).  
On a motion to recuse, the accompanying affidavit was not legally sufficient where it alleged that the bias of the judge arose from his having previously ruled on an issue that was before the judge again. Liberty Mut. Ins. Co. v. Johnson, 244 Ga. App. 338, 535 S.E.2d 511 (2000).  
Trial court did not err in denying defendant's recusal motion in defendant's case where he was charged with theft by taking, as facts set forth in defendant's affidavit alleging that the trial court was prejudiced against defendant were insufficient to require the trial court to recuse itself or refer the recusal motion to another judge for a decision. Gould v. State, 273 Ga. App. 155, 614 S.E.2d 252 (2005).  
Two motions to recuse two separate judges were properly denied as: (1) no evidence of prejudice, bias or improper conduct or relationship to the case on the part of the first judge was presented; and, (2) with respect to the second recusal motion, a second judge's demeanor at a second unrelated hearing occurring after ruling in the first recusal hearing, was irrelevant to the first judge's alleged impartiality in the recusal hearing. Kirkland v. Tamplin, 283 Ga. App. 596, 642 S.E.2d 125, cert. denied, No. S07C0915, 2007 Ga. LEXIS 508 (Ga. 2007); cert. denied, 552 U.S. 1010, 128 S. Ct. 545, 169 L. Ed. 2d 373 (2007).  
Trial court did not err in denying the attorney's motion for recusal because the facts alleged in the motion regarding the campaign contribution by a prior judge involved in the case and the ex parte communications, even if true, did not warrant recusal. Woodham v. Atlanta Dev. Auth., 335 Ga. App. 126, 779 S.E.2d 116 (2015).  

Standard of review of orders denying recusal motions. - Decisions to deny a motion to recuse because the motion and affidavit did not meet the requirements of Ga. Unif. Super. Ct. R. 25.3 are reviewed de novo. Therefore, the following appellate decisions that employed the abuse of discretion standard were overruled: Moore v. State, 722 S.E.2d 160 (2012); Grant v. State, 695 S.E.2d 420 (2010); Ga. Kidney & Hypertension Spec. v. FreseniuUSA Marketing, 662 S.E.2d 245 (2008); Adams v. State, 659 S.E.2d 711 (2008); Keller v. State, 648 S.E.2d 714 (2007); Hill v. Clayton County Bd. of Commrs., 640 S.E.2d 38 (2006); and In re J.E.T., 604 S.E.2d 623 (2004). Mayor & Aldermen of Savannah v. Batson-Cook Co., 291 Ga. 114, 728 S.E.2d 189 (2012).  

No decision on the underlying merits while motion is pending. - Trial court did not err in determining from the face of a motion to recuse brought by intervenors in a bond validation proceeding that the motion was untimely under Unif. Super. Ct. R. 25.1, or in withdrawing an order on the merits of the validation proceedings until the recusal decision was made and re-signing the order on the merits, nunc pro tunc. Citizens for Ethics in Gov't, LLC v. Atlanta Dev. Auth., 303 Ga. App. 724, 694 S.E.2d 680 (2010), cert. denied, No. S10C1350, 2010 Ga. LEXIS 722 (Ga. 2010).  
Judge who was assigned to consider a husband's motion to recuse the originally assigned judge erred in deciding a motion for contempt against the husband because, pursuant to Ga. Unif. Super. Ct. R. 25.3, the second judge was assigned to the case only to hear the husband's motion to recuse, and the original judge's authority to act was suspended. Horn v. Shepherd, 294 Ga. 468, 754 S.E.2d 367 (2014).  

Duty of trial judge when motion is legally insufficient. - If all three conditions precedent set forth in this rule are not met, the trial judge shall deny the motion on its face as insufficient, and there is no need for the trial judge to assign the motion to another judge to hear, as it is as much the duty of a judge not to grant the motion to recuse when the motion is legally insufficient as it is to recuse when the motion is meritorious. Gibson v. Decatur Fed. Sav. & Loan Ass'n, 235 Ga. App. 160, 508 S.E.2d 788 (1998).  

Cited in Berry v. State, 267 Ga. 605, 481 S.E.2d 203 (1997), cert. denied, 522 U.S. 852, 118 S. Ct. 144, 139 L. Ed. 2d 91 (1997); Smith v. Adamson, 226 Ga. App. 698, 487 S.E.2d 386 (1997); Moody v. State, 256 Ga. App. 65, 567 S.E.2d 709 (2002); Nanan v. State Farm Ins. Co., 286 Ga. App. 539, 650 S.E.2d 283 (2007), cert. denied, 555 U.S. 995, 129 S. Ct. 496, 172 L. Ed. 2d 358 (2008); Henderson v. State, 295 Ga. 333, 759 S.E.2d 827 (2014).  

25.4. Procedure upon a motion for disqualification

The motion shall be assigned for hearing to another judge, who shall be selected in the following manner: 
  
(A)  If within a single-judge circuit, the district administrative judge shall select the judge; 
  
(B)  If within a two-judge circuit, the other judge, unless disqualified, shall hear the motion; 
  
(C)  If within a multi-judge circuit, composed of three (3) or more judges, selection shall be made by use of the circuit's existing random, impartial case assignment method. If the circuit does not have random, impartial case assignment rules, then assignment shall be made as follows: 
  
(1)  The chief judge of the circuit shall select a judge within the circuit to hear the motion, unless the chief judge is the one against whom the motion is filed; or 
  
(2)  In the event the chief judge is the one against whom the motion is filed, the assignment shall be made by the judge of the circuit who is most senior in terms of service other than the chief judge and who is not also a judge against whom the motion is filed; or 
  
(3)  When the motion pertains to all active judges in the circuit, the district administrative judge shall select a judge outside the circuit to hear the motion. 
  
(D)  If the district administrative judge is the one against whom the motion is filed, the judge within the district senior in time of service (or next senior in time of service, if the administrative judge is the one senior in the time of service) shall serve in this selection process instead of the district administrative judge. 
  
(E)  If all judges within a judicial administrative district are disqualified, including the administrative judge, the matter shall be referred by the disqualified administrative judge to the administrative judge of an adjacent district for the appointment of a judge who is not a member of the district to preside over the motion or case. 
  
If the motion is sustained, the selection of another judge to hear the case shall follow the same procedure as outlined above. 
  

  Editor's notes. - Former Rule 25.4, pertaining to voluntary recusal, was amended and renumbered as Rule 25.7 and former Rule 25.3 was renumbered as Rule 25.4, effective January 31, 1991.  


JUDICIAL DECISIONS

Judge against whom motion is directed may not oppose it. - Although this rule is silent on whether the challenged judge may participate in the hearing, after a legally sufficient motion to recuse has been assigned for hearing, the judge against whom the motion is directed may not oppose the motion. Isaacs v. State, 257 Ga. 126, 355 S.E.2d 644 (1987), cert. denied, 497 U.S. 1031, 110 S. Ct. 3297, 111 L. Ed. 2d 805 (1990).  
As affidavits submitted with a motion to recuse stating that the trial judge's nephew had represented a party in the dispute that led to the lawsuit, that a partner of the nephew's law firm represented that party in the litgation, and that the partner talked to the trial judge about the case, raised a reasonable question about the judge's impartiality, the judge erred in not assigning the motion to recuse to another judge. Mayor & Aldermen of Savannah v. Batson-Cook Co., 291 Ga. 114, 728 S.E.2d 189 (2012).  

Denial of motions to recuse held error. - Where the judge assigned to conduct defendants' trials was not a party per se to their motions to recuse, but his attorney actively opposed the motions, the judge's impartiality might reasonably be questioned, and, accordingly, the judge hearing the motions to recuse erred in denying the motions to recuse, and the cases must be remanded for reassignment to another judge. Isaacs v. State, 257 Ga. 126, 355 S.E.2d 644 (1987), cert. denied, 497 U.S. 1031, 110 S. Ct. 3297, 111 L. Ed. 2d 805 (1990).  

Authority of recused judge to select replacement. - Although a recused judge was without authority to select his own replacement, the defendants waived any objection to his appointed judge sitting as the trial judge, where the parties stipulated to the qualification of the specially appointed judge to preside over the trial. State v. Evans, 187 Ga. App. 649, 371 S.E.2d 432, cert. denied, 187 Ga. App. 908, 371 S.E.2d 432 (1988), overruled on other grounds, 268 Ga. 75, 485 S.E.2d 491 (1997).  

Recusal was not prerequisite to enforce order for attorney fees. - Trial court was not precluded from enforcing an order awarding attorney fees to the ex-wife's prior counsel because the ex-husband never appealed the order and no legal authority supported the ex-husband's proposition that the filing of a motion for recusal automatically divested the court of jurisdiction unless and until the motion was subsequently ruled upon by another judge. McCarthy v. Ashment, 353 Ga. App. 270, 835 S.E.2d 745 (2019).  

Cited in Howard v. State, 202 Ga. App. 565, 414 S.E.2d 915 (1992); Smith v. Adamson, 226 Ga. App. 698, 487 S.E.2d 386 (1997).  

25.5. Selection of judge

In the instance of any hearing on a motion to recuse or disqualify a judge, the challenged judge shall neither select nor participate in the selection of the judge to hear the motion; if recused or disqualified, the recused or disqualified judge shall not select nor participate in the selection of the judge assigned to hear further proceedings in the involved action. 
  


JUDICIAL DECISIONS

Authority of recused judge to select replacement. - Although a recused judge was without authority to select his own replacement, the defendants waived any objection to his appointed judge sitting as the trial judge, where the parties stipulated to the qualification of the specially appointed judge to preside over the trial. State v. Evans, 187 Ga. App. 649, 371 S.E.2d 432, cert. denied, 187 Ga. App. 908, 371 S.E.2d 432 (1988), overruled on other grounds, 268 Ga. 75, 485 S.E.2d 491 (1997).  

25.6. Findings and ruling

The judge assigned may consider the motion solely upon the affidavits, but may, in the exercise of discretion, convene an evidentiary hearing. After consideration of the evidence, the judge assigned shall rule on the merits of the motion and shall make written findings and conclusions. If the motion is sustained, the selection of another judge to hear the case shall follow the same procedure as established in Rule 25.4 above. Any determination of disqualification shall not be competent evidence in any other case or proceedings. 
  
Law reviews. -  For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Judge assigned to hear recusal could not rule on a pending motion in the underlying case. - Judge who was assigned to consider a husband's motion to recuse the originally assigned judge erred in deciding a motion for contempt against the husband because, pursuant to Ga. Unif. Super. Ct. R. 25.3, the second judge was assigned to the case only to hear the husband's motion to recuse, the original judge's authority to act was suspended, and the second judge had not yet made the written findings required by Ga. Unif. Super. Ct. R. 25.6. Horn v. Shepherd, 294 Ga. 468, 754 S.E.2d 367 (2014).  

Province of trial court. - Trial court erred by denying an ex-wife's motion for recusal because the court failed to comply with Ga. Unif. Super. Ct. R. 25.3 as the trial judge, who previously issued a standing order of recusal as to the ex-wife's attorney, was not authorized to inquire into the motives or good faith of the ex-wife's attorney in bringing the motion but was limited to deciding whether the motion was timely, whether the affidavit was legally sufficient, and whether the facts authorized recusal. Price v. Reish, 335 Ga. App. 491, 780 S.E.2d 745 (2015).  

Cited in Christensen v. State, 245 Ga. App. 165, 537 S.E.2d 446 (2000).  

25.7. Voluntary recusal

If a judge, either on the motion of one of the parties or the judge's own motion, voluntarily disqualifies, another judge, selected by the procedure set forth in Rule 25.4 above, shall be assigned to hear the matter involved. A voluntary recusal shall not be construed as either an admission or denial to any allegations which have been set out in the motion. 
  


JUDICIAL DECISIONS

Cited in Moody v. State, 256 Ga. App. 65, 567 S.E.2d 709 (2002).  

——————————

Rule 26. Pre-indictment proceedings.


Rules text

JUDICIAL DECISIONS

This rule may be invoked only in the absence of an indictment. McClendon v. State, 256 Ga. 480, 350 S.E.2d 235 (1986).  

26.1. Bonds and first appearance

Immediately following any arrest but not later than 48 hours if the arrest was without a warrant, or 72 hours following an arrest with a warrant, unless the accused has made bond in the meantime, the arresting officer or the law officer having custody of the accused shall present the accused in person before a magistrate or other judicial officer for first appearance. 
  
At the first appearance, the judicial officer shall: 
  
(A)  Inform the accused of the charges; 
  
(B)  Inform the accused that he has a right to remain silent, that any statement made may be used against him, and that he has the right to the presence and advice of an attorney, either retained or appointed; 
  
(C)  Determine whether or not the accused desires and is in need of an appointed attorney and, if appropriate, advise the accused of the necessity for filing a written application; 
  
(D)  Inform the accused of his or her right to a later pre-indictment commitment hearing, unless the first appearance covers the commitment hearing issues, and inform the accused that giving a bond shall be a waiver of the right to a commitment hearing; 
  
(E)  In the case of warrantless arrest, make a fair and reliable determination of the probable cause for the arrest unless a warrant has been issued before the first appearance; 
  
(F)  Inform the accused of the right to grand jury indictment in felony cases and the right to trial by jury, and when the next grand jury will convene; [In state court, see State Court Rule 26.1(F).] 
  
(G)  Inform the accused that if he or she desires to waive these rights and plead guilty, then the accused shall so notify the judge or the law officer having custody, who shall in turn notify the judge. 
  
(H)  Set the amount of bail if the offense is not one bailable only by a superior court judge, or so inform the accused if it is. 
  


JUDICIAL DECISIONS

Violations of § 17-4-62. - The sanction for violating O.C.G.A. § 17-4-62 is that the defendant shall be released. It does not require suppression of evidence gathered in the interim. Chisholm v. State, 231 Ga. App. 835, 500 S.E.2d 14 (1998).  

Failure to hold timely first appearance hearing provides no basis for release once the defendant has been indicted and had an opportunity to seek bail. Taylor v. Chitwood, 266 Ga. 793, 471 S.E.2d 511 (1996).  

Cited in Potter v. State, 283 Ga. 576, 662 S.E.2d 128 (2008).  

26.2. Commitment hearing by court of inquiry

(A)  At the commitment hearing by the court of inquiry, the judicial officer shall perform the following duties: 
  
(1)  Explain the probable cause purpose of the hearing; 
  
(2)  Repeat to the accused the rights explained at the first appearance; 
  
(3)  Determine whether the accused intends to plead "guilty," or "not guilty," or waives the commitment hearing; 
  
(4)  If the accused intends to plead guilty or waives the hearing, the court shall immediately bind the entire case over to the court having jurisdiction of the most serious offense charged; 
  
(5)  If the accused pleads "not guilty" the court shall immediately proceed to conduct the commitment evidentiary hearing unless, for good cause shown, the hearing is continued to a later scheduled date; 
  
(6)  Cause an accurate record to be made of the testimony and proceeding by any reliable method. 
  
(7)  The judicial officer shall bind the entire case over to the court having jurisdiction of the most serious offense for which probable cause has been shown by sufficient evidence and dismiss any charge for which probable cause has not been shown. 
  
(8)  On each case which is bound over, a memorandum of the commitment shall be entered on the warrant by the judicial officer. The warrant, bail bond, and all other papers pertaining to the case shall be forwarded to the clerk of the appropriate court having jurisdiction over the offense for delivery to the district attorney. Each bail bond shall contain the full name, telephone number, residence, business and mailing address(es) of the accused and any surety. 
  
(9)  A copy of the record of any testimony and the proceedings of the first appearance and the commitment hearing shall be provided to the proper prosecuting officer and to the accused upon payment of the reasonable cost for preparation of the record. 
  
(10)  A judicial officer, conducting a commitment hearing, is without jurisdiction to make final disposition of the case or cases at the hearing by imposing any fine or punishment, except where the only charge arising out of the transaction at issue is the violation of a county ordinance. 
  
(B)  At the commitment hearing, the following procedures shall be utilized: 
  
(1)  The rules of evidence shall apply except that hearsay may be allowed; 
  
(2)  The prosecuting entity shall have the burden of proving probable cause; and may be represented by a law enforcement officer, a district attorney, a solicitor, a private attorney or otherwise as is customary in that court; 
  
(3)  The accused may be represented by an attorney or may appear pro se; and, 
  
(4)  The accused shall be permitted to introduce evidence. 
  


JUDICIAL DECISIONS

Failure to hold preliminary probable cause hearing pursuant to this rule provides no ground for appellate review once there has been an indictment and conviction. Dubose v. State, 187 Ga. App. 293, 369 S.E.2d 924 (1988).  

The failure to provide an accused with a transcript of his preliminary hearing or purposes of impeaching the witnesses against him does not amount to reversible error. Barnes v. State, 184 Ga. App. 513, 361 S.E.2d 876 (1987).  
In an armed robbery case, when the defendant was not provided with a transcript of the commitment hearing, as required by Ga. Unif. Super. Ct. R. 26.2(A), the defendant's motion to dismiss, which alleged defendant could have used the transcript to impeach an officer who testified at trial, was properly denied because the defendant did not show that the failure of a "judicial officer" or the officer's employee to record the commitment hearing was in any way attributable to the state. Joyner v. State, 278 Ga. App. 60, 628 S.E.2d 186 (2006).  

Admission of hearsay evidence. - Magistrate judges are required to admit and weigh hearsay evidence in such hearings because the purpose of Ga. Unif. Magis. Ct. R. 25.2(C)(1) and Ga. Unif. Super. Ct. R 26.2(B)(1) is to expand the scope of legal evidence in preliminary hearings to "allow" hearsay as legal evidence, but the discretion in magistrate judges to weigh hearsay evidence, as appropriate, is not foreclosed; the magistrate judges are only mandated to admit the same as legal evidence, and a magistrate judge, after hearing the evidence, is not foreclosed from deciding that probable cause does not exist and then dismissing the case. Bethel v. Fleming, 310 Ga. App. 717, 713 S.E.2d 900 (2011).  

Cited in Baldivia v. State, 267 Ga. App. 266, 599 S.E.2d 188 (2004).  

26.3. Delayed indictments

The district attorney shall notify the chief judge in writing of the name of any unindicted accused who has been in custody under criminal felony charges for 45 days within 2 business days after said 45-day period has run. The chief judge may take any action deemed necessary or appropriate under the circumstances. 
  

——————————

Rule 27. Pre-trial release program.

Rules text
This program may be established in any county by the superior court judges of the circuit within which that county lies and the appropriate county governing authorities. 
  

27.1. Structure

The superior court judges, under whose authority the program shall function, shall appoint a director, setting the qualifications deemed necessary and appropriate for the office. The director shall: 
  
(A)  Be responsible for the supervision and execution of the duties enumerated hereinafter in connection with the program; 
  
(B)  Receive such compensation as may be set by the superior court judges from time to time subject to the approval of the governing authority; 
  
(C)  Hold office at the pleasure of the superior court judges; 
  
(D)  Employ such assisting and clerical staff as may be authorized and assign them as needed to discharge the functions of the program; and, 
  
(E)  Develop and promulgate rules, regulations and procedures pertaining to conditional release under the program, subject to the approval of the superior court judges, including such as pertain to the issuance of a bench warrant for the arrest of any individual released under the program who fails to comply with the conditions of the release. 
  

27.2. Duties

The duties involved in the proper functioning of the program shall include: 
  
(A)  Securing pertinent data and providing reports containing verified information respecting an accused who has agreed to be considered for release under the program; 
  
(B)  Conducting such investigation and interviews as may be necessary for the compilation of such reports and submitting the reports to an appropriate judicial officer; 
  
(C)  Monitoring and reporting to the court the compliance or noncompliance of an accused released under the program with the conditions of release; 
  
(D)  Providing appropriate documentation to the court respecting performance by an accused complying with the conditions of release so that upon full performance by the accused the sheriff shall return to the party posting deposit bail that portion of the deposit not retained to defray administrative costs; and, 
  
(E)  Providing appropriate documentation to the court respecting performance by an accused not complying with the conditions of release so that the court having jurisdiction may: 
  
(1)  enter an order declaring the bond forfeit and requiring that any deposit held in escrow by the sheriff be paid into the county general fund; 
  
(2)  issue a bench warrant for the arrest of the accused. 
  

27.3. Release under the program

(A)  After reviewing available reports provided pursuant to Rule 27.2(B), upon determination of eligibility, a judicial officer having bail jurisdiction may order an accused person released conditionally and/or released under supervision in lieu of requiring the accused to post a money bond or equivalent security; alternatively the judicial officer may require the accused, prior to release, to deposit with the sheriff a sum of money or equivalent security equal to 10% of the principal amount of the bond which otherwise would be required, referred to hereinafter as "10% bail." 
  
(B)  No person may receive compensation for acting as surety in respect of posting 10% bail under Rule 27. 
  
(C)  Of the amount deposited as 10% bail under Rule 27, $10.00 or 10%, whichever is greater, will be transferred immediately to the general fund of the county to defray administrative costs; the amount remaining will be held by the sheriff in an escrow account pending final disposition as provided in Rule 27.2(D) and (E). 
  

27.4. Security bail other than 10% bail

In lieu of the bail deposit provided for above, any person for whom bail has been set may execute the bail bond with or without sureties which bond may be secured by: 
  
(1)  Cash  by a deposit with the sheriff of an amount equal to the required cash bail; or 
  
(2)  Property  by real estate located within the State of Georgia with unencumbered equity, not exempted, owned by the accused or surety, valued at double the amount of bail set in the bond; or 
  
(3)  Professional  by a professional bail bondsman authorized by the sheriff and in compliance with the rules and regulations for execution of a surety bail bond. 
  

27.5. Exoneration of bondsman after forfeiture

The surety in an appearance bond shall not be relieved from the liability of said bond except upon the filing of a written motion and the entering of an order by the court or one of the judges thereof exonerating said bondsman and payment of all accrued costs. The bondsman shall be responsible for informing the district attorney, in writing, of the reason for failure to produce the body of the defendant as provided in the bond. 
  

——————————

Rule 28. Jail census.

Rules text
The sheriff of each county shall furnish to the chief judge, or designee, the district attorney, the chief community supervision officer, and the circuit public defender or its equivalent, at least monthly, a list of all individuals in custody charged with a crime in the county jail or held elsewhere at the sheriff's direction. Such lists shall include, as to each individual: 
  
(A)  The individual's name; 
  
(B)  The date of arrest; 
  
(C)  The offense charged, or other reason for being held; 
  
(D)  The amount of bond; 
  
(E)  Whether or not the prisoner is represented by counsel, and if so, the name of such counsel; and, 
  

——————————

Rule 29. Appointment of counsel for indigent defendants.

Rules text
Law reviews. -  For article, "Class Warfare:  The Disappearance of Low-Income Litigants from the Civil Docket," see 65 Emory L.J. 1531 (2016).  

29.1. Counties to which this rule is applicable

Pursuant to O.C.G.A. § 17-12-1 et seq., the following rule is promulgated to provide representation by competent legal counsel of indigent persons in criminal proceedings for those counties not receiving state funds under "The Georgia Indigent Defense Act" (Ga. L. 1979, p. 367, § 1; O.C.G.A. § 17-12-30 et seq.). 
  

29.2. Application and appointment of counsel

When an accused person, contending to be financially unable to employ an attorney to defend against pending criminal charges or to appeal a conviction, desires to have an attorney appointed, the accused shall make a request in writing to the court or its designee for an attorney to be appointed. The request shall be in the form of an application for appointment of counsel and certificate of financial resources, made under oath and signed by the accused which shall contain information as to the accused's assets, liabilities, employment, earnings, other income, number and ages of dependents, the charges against the accused and such other information as shall be required by the court. The purpose of the application and certification is to provide the court or its designee with sufficient information from which to determine the financial ability of the accused to employ counsel. 
  
The determination of indigency or not shall be made by a judge of a superior court or designee. 
  
Upon a determination of indigency the court shall, in writing, authorize the appointment of counsel for the indigent accused. The original authorization of appointment shall be filed with the indictment or warrant in the case; a copy of the authorization shall be forwarded to the clerk, court administrator, public defender or such other person designated by the court to assign an attorney to an indigent defendant. Such person shall notify the accused, the appointed attorney, the sheriff and the district attorney of the appointment. [In state court, see State Court Rule 29.2.] 
  


JUDICIAL DECISIONS

Effect of execution of eligibility form for court-appointed counsel. - Defendant's execution of an "eligibility affidavit form," essentially a financial statement made for the purpose of informing county indigent defense program of an accused's financial condition, constituted a request for court-appointed counsel once judicial proceedings were initiated and did not constitute an invocation of the right to counsel for fifth amendment purposes; thus, a statement given to police while in custody was not taken in violation of defendant's constitutional rights because, at the time he completed the form, no adversarial criminal proceeding had been initiated against him and no sixth amendment concerns had come into play. State v. Hatcher, 264 Ga. 556, 448 S.E.2d 698 (1994), cert. denied, 514 U.S. 1038, 115 S. Ct. 1405, 131 L. Ed. 2d 291 (1995).  

Attorneys in public defender's office. - Where a public defender's office was appointed to represent defendant, that office remained counsel of record so that defendant was not unrepresented merely because different attorneys from the same office represented him at different times; defendant did not have the right to file a pro se speedy trial motion in the interim between appointments from the defender's office. Ware v. State, 267 Ga. 510, 480 S.E.2d 599 (1997).  

Discretion of court. - Since the trial court determined that a nonindigent defendant failed to use reasonable diligence to retain counsel and failed to present any evidence of special circumstances militating in favor of the court's exercising its discretion to appoint counsel, the court did not abuse its discretion in failing to appoint counsel. McQueen v. State, 240 Ga. App. 15, 522 S.E.2d 512 (1999).  
Where a trial court did not hold a plea withdrawal hearing and did not make a record of its determination of defendant's indigency for appeal, the appellate court could not determine if the trial court abused its discretion or followed procedures of O.C.G.A. §§ 17-12-2(5), 17-12-31, 17-12-4(a) and Ga. Unif. Super. Ct. R. 29.2, 29.3, 29.5. Schlau v. State, 261 Ga. App. 303, 582 S.E.2d 243 (2003).  

Cited in Patel v. State, 283 Ga. App. 181, 641 S.E.2d 184 (2006).  

29.3. The role of law enforcement

Any law enforcement authority having custody of any person shall: 
  
(A)  Allow a person claiming to be indigent and without counsel to immediately complete an application for an attorney and certificate of financial resources and forward such to the court or its designee, for a determination of indigency or not; 
  
(B)  Clearly advise detained persons of their right to have counsel and that if they cannot afford a lawyer one will be provided to assist them; 
  
(C)  Accomplish the above procedures as soon as possible after detention; and, 
  
      (D)  Complete an application for an attorney and certificate of financial resources in substantially the following form: 

             

  
  

 IN THE SUPERIOR COURT OF ______ COUNTY 

STATE OF GEORGIA 

  
  STATE OF GEORGIA         INDICTMENT NO. 

  
  v. ____________         CHARGE(S): 

  
  

 APPLICATION FOR APPOINTMENT OF COUNSEL AND 

CERTIFICATE OF FINANCIAL RESOURCES 

  
    I am the defendant in the above-styled action. I am charged with the offense(s) of ______________, which is/are a felony/misdemeanor. I can/cannot afford to hire a lawyer to assist me. I do/do not want the court to provide me with a lawyer. I understand that I am providing this information in this declaration in order for the court to determine my eligibility for a court-appointed lawyer, paid by ______ County, to defend me on the above charges. 

  
  In jail ____ Out on bond ____ Arrest Date ______________ 

  

    1.  Name __________________ Telephone No. _______________________________ 
 
  

     Mailing address ________________________________________________________ 
 
  

     Birth date ______ Age ____ Soc. Sec. No. _______________________________ 
 
  

     Highest grade in school completed ______________________________________ 
 
  
    2.  If employed, employer is ______________ 

  
     Net take home pay is (gross pay minus state, federal and social security taxes): ____________ (weekly) ____________ (monthly) 

  
    3.  If unemployed, how long? ________ List other sources of income such 
as unemployment compensation, welfare or disability income and the amounts 

received per week or month: _________________________________________________ 
 
  

    4.  Are you married ______ Is spouse employed? __________________________ 
 
  
     If yes, by whom ____________ Spouse's net income ____________ (week) 

  

    5.  Number of children living in home: ______ Ages ______________________ 
 
  
    6.  Dependents (other than spouse or children) in home, names, 

relationship, amount contributed to their support ___________________________ 
 
  

    7.  Do you own a motor vehicle? _ Year and model ________________________ 
 
  

     How much do you owe on it? _____________________________________________ 
 
  
    8.  Do you own a home? ____ Value ______ How much do you owe on it? 

  

  ___________________________________________________________________________ 
 
  

    9.  Amount of house payment or rent payment each month __________________ 
 
  
    10.  List checking or savings accounts or other deposits with any bank or 

financial institution and the amount of deposits: ___________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    11.  List other assets or property, including real estate, jewelry, 

notes, bonds or stocks ______________________________________________________ 
 
  

    12.  List indebtedness and amount of payments ___________________________ 
 
  
    13.  List any extraordinary living expenses and amount (such as regularly 

occurring medical expenses) _________________________________________________ 
 
  

    14.  Child support payable under any court order ________________________ 
 
  
    15.  Do you understand that whether you are convicted or acquitted 
_____________ County may seek reimbursement of attorney's fees paid for you 
if you become financially able to pay or reimburse the county but refuse to 

do so? ______________________________________________________________________ 
 
  
     I have read (had read to me) the above questions and answers and they are correct and true.  

  
     The undersigned swears that the information given herein is true and correct and understands that a false answer to any item may result in a charge of perjury. 

  
     The ______ day of ____________, 20_.  

  
                    __________________________ 
 
  
                            Defendant's Signature   
 
  
     Sworn to and subscribed before 

  
     me this ______ day of ____________, 20_. 

  
     __________________________ 

  
     Notary Public 

  
     My Commission Expires ______ 

  
     

 ORDER 

  
     Having considered the above matter, it is the finding of this court that the above-named defendant is/is not indigent under criteria of the Georgia Criminal Justice Act and appropriate court rules and is/is not entitled to have appointed counsel. 

  
     It is ordered that the clerk, panel administrator, or court administrator assign an attorney practicing in this county to represent the defendant in the above case. 

  
     Let the defendant and the assigned attorney be notified hereof and furnished a copy of this application and order. 

  
     This ______ day of ____________, 20_.  

  
     
	 ______________________________ 

  
     
	 Superior Court Judge      

  
     
	 __________ Judicial Circuit   
 

Cross references. - Georgia Criminal Justice Act, § 17-12-1.  


JUDICIAL DECISIONS

Cited in Schlau v. State, 261 Ga. App. 303, 582 S.E.2d 243 (2003); Patel v. State, 283 Ga. App. 181, 641 S.E.2d 184 (2006).  

29.4. Responsibility for determination of eligibility

The financial eligibility of a person for publicly provided counsel should be determined by the court or its designee. The court may appoint counsel in cases where the defendant does not qualify and cannot be provided counsel under provisions of the above. 
  


JUDICIAL DECISIONS

Failure to comply with O.C.G.A. § 17-12-4 and implementing rules effectively denied defendant counsel, where no inquiry was made of him regarding his efforts to retain an attorney and his inability to pay the required retainer. Butler v. State, 198 Ga. App. 217, 401 S.E.2d 43 (1990), cert. denied, 198 Ga. App. 897, 401 S.E.2d 43 (1990).  

Court's discretion as to nonindigent defendant. - While the court does not have the duty to appoint counsel for defendants who do not meet the indigency standard, it does have the discretion to do so and this discretion must be affirmatively exercised, based on the individual circumstances of each case; the court cannot simply deny all such requests as a matter of policy. Flanagan v. State, 218 Ga. App. 598, 462 S.E.2d 469 (1995).  
Trial court erred in denying nonindigent defendant's request for appointed counsel and proceeding to trial without first ascertaining whether defendant had exercised reasonable diligence in attempting to retain counsel or considering other special circumstances. Flanagan v. State, 218 Ga. App. 598, 462 S.E.2d 469 (1995).  
While a trial court does not have a duty to appoint counsel to a nonindigent defendant, it has the discretion to do so and, moreover, the court must affirmatively exercise its discretion based upon the individual circumstances of the case. Raines v. State, 242 Ga. App. 727, 531 S.E.2d 158 (2000).  

29.5. Uniform eligibility guidelines

Income eligibility - Eligible accused persons include all applicants for an attorney with net income below a level set by the applicable superior court and revised periodically. 
  
The following special needs of a family unit may be deducted from net income in determining eligibility: 
  
(1)  Child care expenses for working custodial parents; and, 
  
(2)  Legally required support payments to dependents, including alimony for the support of a child/children. 
  
"Net income" shall include only a client's take-home pay, which is the gross income earned by a client minus those deductions required by law or as a condition of employment. 
  
"Family unit" includes the defendant, a spouse, if the couple lives together, any minors who are unemployed and unmarried, and any infirm or permanently disabled person living with the defendant and for whom the defendant has assumed financial responsibility. The income of a minor who is attending school full time, but has after-school employment or does odd jobs, shall not be attributed to that of the family unit. No other persons, even if living within the same household, will be deemed members of the family unit. 
  
In the event an accused person is discovered to have been ineligible at the time of the appointment of an attorney, the court shall be notified. The court may discharge the appointed attorney and refer the matter to the private bar. The attorney should be paid for the time spent on the case and recoupment sought from the ineligible person. 
  
Regardless of the prima facie eligibility on the basis of income, a person who has sufficient assets that are easily converted to cash by sale or mortgage may not be qualified for representation. 
  
The court may appoint counsel for representation for any accused person who is unable to obtain counsel due to special circumstances such as emergency, hardship, or documented refusal of the case by members of the private bar because of financial inability to pay for counsel. 
  
If the accused is determined to be eligible for defense services in accordance with approved financial eligibility criteria and procedures, and if, at the time that the determination is made, the accused is able to provide a cash contribution to offset defense costs without imposing a substantial financial hardship either personally or upon dependents, such contribution may be required as a condition of continued representation at public expense. The court should determine the amount to be contributed. The contribution shall be paid directly to the fund for indigent defense of the affected county. 
  


JUDICIAL DECISIONS

Failure to comply with O.C.G.A. § 17-12-4 and implementing rules effectively denied defendant counsel, where no inquiry was made of him regarding his efforts to retain an attorney and his inability to pay the required retainer. Butler v. State, 198 Ga. App. 217, 401 S.E.2d 43 (1990), cert. denied, 198 Ga. App. 897, 401 S.E.2d 43 (1990).  

Sufficiency of evidence to determine indigency. - Where it was not clear from the record that when the defendant received the court's order he was required to provide proof of indigency, whether the court considered his proof of indigency, or whether the court found that it could not determine indigency due to his failure or refusal to provide the necessary proof of indigency, the case would be remanded for a hearing to determine whether or not the defendant is indigent. Mapp v. State, 199 Ga. App. 47, 403 S.E.2d 833 (1991).  

Remand required. - Remand was required where the record did not show how it was determined that defendant did not qualify for appointed legal assistance and did reveal that the trial court failed to exercise its affirmative duty of determining whether defendant exercised reasonable diligence in attempting to retain counsel. McQueen v. State, 228 Ga. App. 732, 492 S.E.2d 720 (1997).  

29.6. Standards of performance for appointed attorneys [Reserved.]


29.7. County may select method of providing counsel

A county may use a public defender system, legal aid and defender society, agency for indigent defense, a panel of private attorneys, a combination of the above, or other means, to provide adequate legal defense for indigents accused of felonies. 
  

29.8. Assignment of cases to private attorneys

(A)  Appointments of private attorneys shall be made on an impartial and equitable basis; 
  
(B)  The cases shall be distributed among the attorneys to ensure balanced workloads through a rotation system; 
  
(C)  More difficult or complex cases shall be assigned to attorneys with sufficient levels of experience and competence to afford adequate representation; 
  
(D)  Less experienced attorneys should be assigned cases which are within their capabilities, but should be given the opportunity to expand their experience under supervision; and, 
  
(E)  Cases in which the death penalty is sought shall be assigned only to attorneys of sufficient experience, skill and competence to render effective assistance of counsel to defendants in such cases. 
  


JUDICIAL DECISIONS

Refusal to appoint prior counsel in retrial of capital case. - Trial court abused its discretion in refusing to appoint the two lawyers who had previously represented defendant and appointing new local counsel for the retrial of defendant's capital case. Amadeo v. State, 259 Ga. 469, 384 S.E.2d 181 (1989).  

29.9. Fees paid to lawyers under a panel program

The judge or judges of a multi-judge circuit shall determine the method of compensation to be paid under a panel program. 
  
Each program shall prescribe minimum fees to be paid as a total fee, regardless of hours, in certain categories of cases, governed by these rules. In prescribing such minimums, the court shall take into consideration the complexity of the case categories and the corresponding fee that is presently being obtained by competent members of the local bar for such representation where privately retained. While the fee paid under the panel program need not equate that of a corresponding fee obtained by a private practitioner, there should be a reasonable relationship. 
  
Compensation for a capital felony case in which the death penalty is sought shall be at the same hourly rate as other cases, but each case should be examined by the court and the fee total should be based on a complete examination of the individual case. Special attention should be given to continuing counsel obligations in death penalty cases when conviction and imposition of the death penalty occur. 
  
The court may establish a committee composed of a designee of the chief judge, the local county governing authority and the local bar association to perform the functions of establishing fee guidelines and approval of fees. 
  

29.10. Fee disputes

All fee vouchers or requests from panel attorneys shall be submitted to the judge assigned the case or a person or committee designated to review fee requests prior to their submission to the county for payment. 
  

29.11. Independence of counsel

Any indigent defense program shall operate independently and be structured to preserve independence. Independent counsel shall be politically autonomous and free from influence, guidance or control from any other authority in the discharge of professional duties, within the bounds of the law and the Code of Professional Responsibility. 
  

——————————

Rule 30. Arraignment.

Rules text
Law reviews. -  For annual survey of criminal law and procedure, see 40 Mercer L. Rev. 153 (1988).  

30.1. Calendar

The judge, or the judge's designee, shall set the time of arraignment unless arraignment is waived either by the defendant or by operation of law. Notice of the date, time, and place of arraignment shall be delivered to the clerk of the court and sent to attorneys of record, defendants, and bondsmen. 
  


JUDICIAL DECISIONS

Failure to file motion to suppress at or before arraignment. - Defense counsel's failure to file his motion to suppress at or before time of arraignment did not waive his objection to the evidence, where he was not properly notified of the arraignment date even though he had previously been appointed to serve as defendant's counsel and had previously filed pleadings in the case. State v. Schwall, 193 Ga. App. 694, 388 S.E.2d 705, cert. denied, 193 Ga. App. 911, 388 S.E.2d 705 (1989).  

Motion to suppress filed five weeks after arraignment was properly dismissed as untimely. Stewart v. State, 232 Ga. App. 565, 502 S.E.2d 502 (1998).  

Waiver of arraignment. - When defendant entered his motion to quash the indictment, he in effect entered a plea to the merits by presenting the court with an issue of law, and though his motions may have been entered following an objection by defendant that he had not been arraigned formally, he had the right to waive arraignment, and by his conduct he did waive arraignment. Croft v. State, 180 Ga. App. 705, 350 S.E.2d 34 (1986); Grandison v. State, 200 Ga. App. 309, 408 S.E.2d 135, cert. denied, 200 Ga. App. 896, 408 S.E.2d 135 (1991).  

District attorney's function as calendar clerk not unconstitutional. - Internal Operating Procedure 2000-3 of the Appalachian Judicial Circuit, which appoints the district attorney to act as calendar clerk for criminal matters, including setting the time for arraignments, merely aids the judges in the Appalachian Judicial Circuit in organizing their courts and is not an unconstitutional delegation of judicial powers; the functions of the district attorney are not exclusively executive, as shown by the requirement in Ga. Const. 1983, Art. VI, Sec. VII, Para. I(d) that the district attorney must perform such other services as shall be required by law, the requirement of O.C.G.A. § 15-18-6(3) that the district attorney shall aid the presiding judge in organizing the courts as the presiding judge may require, and Ga. Unif. Super. Ct. R. 30.1, providing that the judge or the judge's designee shall set the time of an arraignment. Adams v. State, 282 Ga. App. 819, 640 S.E.2d 329 (2006).  
Creditor's motion to dismiss its own adversary proceeding and to dismiss the debtors' bankruptcy case for lack of subject matter jurisdiction was denied because 28 U.S.C.S. § 157(a) and N.D. Ga. R. 83.7 authorized the bankruptcy judge to hear the core proceeding, which arose under Title 11 and sought to determine the dischargeability of debts under 11 U.S.C. § 523(a)(6), and the district court had jurisdiction of bankruptcy cases, 28 U.S.C. § 1334(a), which were properly referable to a bankruptcy judge under 28 U.S.C. § 157(a) and N.D. Ga. R. 83.7. Adams v. State, 282 Ga. App. 819, 640 S.E.2d 329 (2006).  

30.2. Call for arraignment

Before arraignment the court shall inquire whether the accused is represented by counsel and, if not, inquire into the defendant's desires and financial circumstances. If the defendant desires an attorney and is indigent, the court shall authorize the immediate appointment of counsel. 
  
Upon the call of a case for arraignment, unless continued for good cause, the accused, or the attorney for the accused, shall answer whether the accused pleads "guilty," "not guilty" or desires to enter a plea of nolo contendere to the offense or offenses charged; a plea of not guilty shall constitute the joining of the issue. 
  
Upon arraignment, the attorney, if any, who announces for or on behalf of an accused, or who is entered as counsel of record, shall represent the accused in that case throughout the trial, unless other counsel and the defendant notify the judge prior to trial that such other counsel represents the accused and is ready to proceed, or counsel is otherwise relieved by the judge. 
  
Law reviews. -  For survey article on death penalty law, see 59 Mercer L. Rev. 123 (2007).  


JUDICIAL DECISIONS

Appointment of counsel. - Trial court did not err in not inquiring whether defendant's circumstances required that counsel be appointed as an attorney filed a notice of appearance on defendant's behalf and represented defendant throughout the entire trial court proceedings. Spear v. State, 259 Ga. App. 803, 578 S.E.2d 504 (2003).  
Since defendant's retained counsel filed a notice of appearance on defendant's behalf and represented defendant throughout defendant's entire criminal proceedings, and since the trial court did not receive any notification that defendant had any problems with defendant's retained attorney, the trial court did not err in not inquiring whether defendant's financial circumstances required that counsel be appointed for defendant. Spear v. State, 259 Ga. App. 803, 578 S.E.2d 504 (2003).  

No right to guilty plea. - Trial court properly rejected a defendant's tendered guilty plea to charges of felony murder and armed robbery, and entered a nolle prosequi without defendant's consent as to those charges, because Ga. Unif. Super. Ct. R. 30.2, 33.1, and 33.10 did not confer on defendants the right to enter a guilty plea. Sanders v. State, 280 Ga. 780, 631 S.E.2d 344 (2006).  

Absence of counsel at arraignment harmless error. - Since a record indicated beyond a reasonable doubt that no harm resulted in accepting defendant's plea of not guilty in the absence of defense counsel, noncompliance with this rule did not require reversal of defendant's conviction. Coney v. State, 316 Ga. App. 303, 728 S.E.2d 899 (2012).  

Failure to show pro se status. - Although the habeas court erred in resting its judgment on procedural default, the denial of habeas relief was affirmed because petitioner could not show from the record that petitioner was not represented by counsel and that a pro se notice of appeal was legally valid and acted to deprive the trial court of jurisdiction to try the petitioner. Tolbert v. Toole, 296 Ga. 357, 767 S.E.2d 24 (2014).  

Counsel's representation continues until withdrawal. - Although the trial court had orally indicated that the court was signing an order allowing the defendant's counsel to withdraw, no such order was in the record, and counsel's withdrawal notice had no effect on the defendant's representation; therefore, a pro se notice of appeal filed by the defendant was ineffective because the defendant was represented at the time of the notice. Tolbert v. Toole, 296 Ga. 357, 767 S.E.2d 24 (2014).  

30.3. List of witnesses

Upon request of defense counsel, the district attorney shall furnish to defense counsel as an officer of the court, in confidence, the addresses and telephone numbers of the state's witnesses to the extent such are within the knowledge of the district attorney, unless for good cause the judge allows an exception to this requirement, in which event defense counsel shall be afforded an opportunity to interview such witnesses prior to the witness being called to testify. 
  


JUDICIAL DECISIONS

Furnishing name of witness after voir dire. - It was error to allow the testimony of a witness who was not named on the original witness list but, rather, was included on an updated list given to defendant after voir dire. Bentley v. State, 210 Ga. App. 862, 438 S.E.2d 110 (1993).  

Curing of error. - Although the state failed to include the witness's name on the list of witnesses, the purpose of O.C.G.A. § 17-7-110, requiring that every criminal defendant be furnished with a list of witnesses against him, was met where the trial court allowed counsel for the defendant to interview the witness before she was called to testify. Kickery v. State, 185 Ga. App. 274, 363 S.E.2d 805, cert. denied, 185 Ga. App. 910, 363 S.E.2d 805 (1987).  
Where the name of a prosecution witness did not appear on the list of witnesses furnished by the prosecution to the defense, but the name of this witness did appear in an allegation in the indictment; where the defendant did not file a demand for a list of witnesses prior to arraignment, although the prosecution nonetheless provided the defense with a list of witnesses at arraignment, and 10 days thereafter the defense filed its initial demand for a list of prosecution witnesses, and the prosecutor provided the name of this witness to the defense in its notice of intent to present evidence of similar transactions; and where the defense did not request a continuance or otherwise seek an opportunity to interview this witness prior to trial, the admission of the testimony of this witness was not in contravention of O.C.G.A. § 17-7-110 or otherwise error. State v. McBride, 258 Ga. 321, 368 S.E.2d 758 (1988).  

Notice to defendant. - Because the defense was on notice as to prior rape victim's identity through the prosecution's Notice of Similar Occurrence filed pursuant to Ga. Unif. Super. Ct. R. 31.3, no cognizable constitutional claim was presented by the prosecution's failure to include her name on its list of witnesses pursuant to O.C.G.A. § 17-7-110 and this rule. McBride v. Sharpe, 25 F.3d 962 (11th Cir. 1994), cert. denied, 513 U.S. 990, 115 S. Ct. 489, 130 L. Ed. 2d 401 (1994).  

Failure to include coindictee's name on witness list was not reversible error where defendant was notified a month before trial that the state was dropping charges against the coindictee in exchange for her testimony against defendant. Mize v. State, 269 Ga. 646, 501 S.E.2d 219 (1998).  

Defendant's failure to specifically request addresses and phone numbers in his demand for a list of witnesses justified rejection of his motion to exclude a witness. Willett v. State, 223 Ga. App. 866, 479 S.E.2d 132 (1996).  

Defendant who chose not to participate in the Criminal Procedure Discovery Act, O.C.G.A. § 17-15-1 et seq., was not entitled to the witness list provided by this rule. However, the defendant remains entitled to a list of witnesses who appeared at the grand jury and upon whose testimony charges are founded. State v. Lucious, 271 Ga. 361, 518 S.E.2d 677 (1999).  

Cited in Cargill v. State, 255 Ga. 616, 340 S.E.2d 891 (1986); Sibert v. State, 259 Ga. 323, 380 S.E.2d 698 (1989); Manning v. State, 207 Ga. App. 181, 427 S.E.2d 521 (1993); Massey v. State, 263 Ga. 379, 434 S.E.2d 467 (1993).  

——————————

Rule 31. Motions, demurrers, special pleas, and similar items in criminal matters.

Rules text
Law reviews. -  For annual survey of criminal law and procedure, see 40 Mercer L. Rev. 153 (1988). For annual survey of law of evidence, see 40 Mercer L. Rev. 225 (1988). For annual survey article on criminal law and procedure, see 45 Mercer L. Rev. 135 (1993). For annual survey article on evidence issues, see 46 Mercer L. Rev. 233 (1994).  


JUDICIAL DECISIONS

Knock and announce rule does not require specific details be recalled. - Police officer's inability to recall whether defendants' door was opened for the officers when they executed the search warrant of defendants' residence did not require the suppression of the evidence obtained as O.C.G.A. § 17-5-27 requires that verbal notice be given before entry, not that the officer recall the specific details of how the officers' entry was made. Christopher v. State, 262 Ga. App. 257, 585 S.E.2d 107 (2003).  

Right to counsel during interrogation. - Denial of defendant husband's suppression motion as to his videotaped statement was proper as the statement was ambiguous as to whether defendant invoked his right to counsel and after the disputed invocation of defendant's right to counsel, defendant agreed to answer questions; the trial court's interpretation of the disputed statement was not clearly erroneous, and even if the admission of the videotaped statement was in error, it would not warrant reversal because the statement was cumulative of other evidence. Christopher v. State, 262 Ga. App. 257, 585 S.E.2d 107 (2003).  

Ineffective assistance of trial counsel not found. - Trial counsel was not ineffective in failing to object or move for a mistrial with respect to the trial court's direction that a witness be allowed to finish his answer as any objection or motion for mistrial would have been without merit; the failure to raise a meritless objection cannot constitute ineffective assistance of counsel. Patterson v. State, 259 Ga. App. 630, 577 S.E.2d 850 (2003).  

Untimely demurrer. - When defendant, who was charged with, inter alia, child molestation, filed a special demurrer to the indictment because it did not allege specific dates on which the offenses were committed or state that the exact dates were unknown, the demurrer was untimely because it was not filed until after arraignment, and no extension of time was obtained from the court, nor was the indictment improper, as it properly alleged the offenses occurred between two dates, as the exact dates were unknown. Hunt v. State, 268 Ga. App. 568, 602 S.E.2d 312 (2004).  

Cited in Dixson v. State, 269 Ga. 898, 506 S.E.2d 128 (1998).  

31.1. Time for filing; requirements

All motions, demurrers, and special pleas shall be made and filed at or before the time set by law unless time therefor is extended by the judge in writing prior to trial. Unless otherwise provided by law, notice of the state's intention to introduce child victim hearsay statements, notice of the defense's intention to raise the issue of insanity, mental illness, or intellectual disability by using expert or non-expert evidence, or the defense's intention to introduce evidence of specific acts of violence by the victim against third persons, shall be given and filed at least 10 days before trial unless the time is shortened or lengthened by the judge. Such filing shall be in accordance with the following procedures. 
  

  Editor's notes. - This rule was amended effective November 28, 2013, June 4, 2015, and July 13, 2017.  
Law reviews. -  For annual survey article discussing developments in criminal law, see 52 Mercer L. Rev. 167 (2000). For annual survey of evidence law, see 57 Mercer L. Rev. 187 (2005).  


JUDICIAL DECISIONS

Applicability. - Ga. Unif. Super. Ct. R. 31.1 does not only apply to motions to suppress; by its terms, the rule applies to all motions. State v. Serio, 257 Ga. App. 369, 571 S.E.2d 168 (2002).  
Defendant was not required to comply with the pretrial notice requirements of Ga. Unif. Super. Ct. R. 31.1 where defendant was presenting non-expert evidence that defendant had suffered from earlier blackouts. Crossley v. State, 261 Ga. App. 250, 582 S.E.2d 204 (2003).  
Because the state satisfied all three requirements for admission of similar transaction evidence, specifically that: (1) the challenged evidence was admissible for the appropriate purposes of showing the defendant's intent and lustful disposition; (2) there was sufficient evidence that the defendant committed the prior offense; and (3) there was a sufficient similarity between the prior offense and the charged offense, the similar transaction evidence was properly admitted; moreover, the notice requirements found in Ga. Unif. Super. Ct. R. 31.1 and 31.3 did not apply to evidence of prior difficulties between the defendant and the victim. Parker v. State, 283 Ga. App. 714, 642 S.E.2d 111, cert. denied, 552 U.S. 995, 128 S. Ct. 496, 169 L. Ed. 2d 347 (2007).  

Purpose of the time requirement of this rule is fundamental fairness. The rule recognizes the difficulty of rebutting evidence of specific acts unless timely notice of the state's intention to offer evidence is given. Thus, the rule applies to acts which are categorized as similar transactions, as well as to those acts or occurrences which are categorized as prior difficulties. Loggins v. State, 260 Ga. 1, 388 S.E.2d 675 (1990); Hamilton v. State, 260 Ga. 3, 389 S.E.2d 225 (1990).  

Rules 31.1, 31.2, and 31.3 construed in harmony contemplate that "generally" any mandated hearing will appropriately be held before trial for obvious reasons of fairness and economy; any review of the trial court's exercise of discretion must be analyzed in that light and with that object in view. Grogan v. State, 192 Ga. App. 234, 384 S.E.2d 441 (1989).  
Defendant waived any valid exception to the form of an indictment for sexual battery in violation of O.C.G.A. § 16-6-22.1 by failing to urge it in a timely written special demurrer. Haska v. State, 240 Ga. App. 527, 523 S.E.2d 589 (1999).  

Rule inapplicable in sentencing hearings. - The State is not required to give pretrial notice of evidence in aggravation of punishment in sentencing misdemeanor cases. Williams v. State, 221 Ga. App. 291, 470 S.E.2d 922 (1996).  

Rule inapplicable when character not put in issue. - Trial court did not abuse the court's discretion by permitting witnesses to mention in the witnesses' testimony, and the prosecutor to mention during the prosecutor's opening statement and closing argument, a prior robbery of a video store because the evidence and statements did not constitute evidence of or statements concerning similar transactions which the state sought to use against the defendant; the state did not suggest, nor could it be reasonably inferred from the evidence, that the defendant was implicated in any way in the prior robbery, and adherence to Ga. Unif. Super. Ct. R. 31.1 and 31.3 was not required because that evidence and those statements did not place the defendant's character in issue. Rainly v. State, 307 Ga. App. 467, 705 S.E.2d 246 (2010).  

Trial court discretion. - Although this rule requires the notice to be filed at least 10 days before trial, it also provides the time may be either shortened or lengthened by the judge. This clothes the trial court with discretion which will not be controlled absent abuse. Hall v. State, 181 Ga. App. 92, 351 S.E.2d 236 (1986); Thompson v. State, 186 Ga. App. 421, 367 S.E.2d 586 (1988); Adams v. State, 191 Ga. App. 16, 381 S.E.2d 69 (1989); State v. Grandison, 192 Ga. App. 473, 385 S.E.2d 139 (1989); Waters v. State, 192 Ga. App. 677, 385 S.E.2d 765 (1989); Thaxton v. State, 260 Ga. 141, 390 S.E.2d 841 (1990); Stephan v. State, 205 Ga. App. 241, 422 S.E.2d 25 (1992); Wilson v. State, 210 Ga. App. 705, 436 S.E.2d 732 (1993); Hixson v. State, 217 Ga. App. 606, 458 S.E.2d 402 (1995); Abernathy v. State, 265 Ga. 754, 462 S.E.2d 615 (1995); Bryant v. State, 226 Ga. App. 135, 486 S.E.2d 374 (1997).  
Defendant's claims of ineffective assistance of counsel failed with regard to his conviction on 14 counts of child molestation and 11 counts of aggravated child molestation because, even if it was error for defendant's counsel to have not objected to the evidence of similar transactions presented, such a failure to object was not prejudicial to the defense in light of the overwhelming evidence of defendant's guilt and his failure to show that but for defense counsel's failure to object to the similar transaction evidence, the outcome of his trial would have been different. Failure to object to the trial court limiting the time within which the state was required to comply with Ga. Unif. Super. Ct. R. 31.1 was also not ineffective because limiting such time was within the trial court's discretion. Brown v. State, 275 Ga. App. 281, 620 S.E.2d 394 (2005).  
State's argument that the defendant's motion to sever was untimely under Ga. Unif. Super. Ct. R. 31.1, which provided that all motions in a criminal case shall be made and filed at or before arraignment, failed; the trial court had discretion to shorten or lengthen the time allowed to file such motions. Dills v. State, 281 Ga. App. 484, 636 S.E.2d 166 (2006).  
While the state did not give 10 days notice of its intention to introduce two prior and recent DUI arrests as similar transactions, as required by Ga. Unif. Super. Ct. R. 31.1, the trial judge was authorized to shorten the time required for giving the notice, and doing so was not an abuse of discretion, as: (1) the state did not learn of the existence of said DUI arrests until the day prior to trial; (2) the state took immediate steps to contact defense counsel of its intent; (3) the defendant had the opportunity to challenge the admissibility of such evidence, and counsel declined offers by the court for a continuance; and (4) defense counsel had the opportunity to cross-examine the two witnesses called to testify about those similar transactions at trial. Caraway v. State, 286 Ga. App. 592, 649 S.E.2d 758 (2007), cert. denied, No. S07C1736, 2007 Ga. LEXIS 686 (Ga. 2007).  
Trial court did not abuse the court's discretion by denying the defendant's motion to file untimely pre-trial motions because it was within the court's discretion to refuse to consider the motions since the defendant failed to use reasonable diligence to obtain counsel prior to the arraignment. Preston v. State, 327 Ga. App. 556, 760 S.E.2d 176 (2014).  

Rule inapplicable where prior acts not similar transactions. - In a prosecution for murder and possession of a firearm during commission of a crime, this rule did not apply to bar evidence of prior acts of credit card forgery, since they were not similar transactions to murder, and evidence thereof did not constitute traditional prior difficulty evidence; further, evidence of the prior acts of forgery was admissible since it served as a motive to murder. Hull v. State, 265 Ga. 757, 462 S.E.2d 596 (1995).  
In a defendant's prosecution for theft by deception under O.C.G.A. § 16-8-3 for a $600 ATM withdrawal from the victim's account, the state was not required to give similar transaction notice under Ga. Unif. Super. Ct. R. 31.1 and 31.3 as to a $200 ATM withdrawal and check theft because that conduct was evidence of the entire res gestae of the crime and those incidents were part of a single transaction. Parks v. State, 294 Ga. App. 646, 669 S.E.2d 684 (2008).  

Rule inapplicable where evidence went to motive. - Witness's testimony that defendant, wearing the same clothing as the man who killed the victim, had robbed him the night before the victim was killed was admissible as evidence of defendant's motive for shooting the victim and thus, was not subject to the notice requirement in Ga. Unif. Super. Ct. R. 31.1. Fulton v. State, 278 Ga. 58, 597 S.E.2d 396 (2004).  

Rule inapplicable to evidence of crime charged. - Where the date was not an essential averment of the indictment, evidence of similar acts occurring within the period covered by the statute of limitation was evidence of the crime charged, rather than evidence of a similar transaction, and is not within the ambit of this rule. Robinson v. State, 202 Ga. App. 576, 415 S.E.2d 21 (1992), cert. denied, 202 Ga. App. 907, 415 S.E.2d 21 (1992).  
Evidence of a witness teaching defendant how to make methamphetamine was properly admitted at defendant's trial for possession and trafficking the drug, because the evidence was part of the main transaction of conspiracy to manufacture methamphetamine and was admitted as part of the res gestae; therefore, there was no error on the part of the trial court by not requiring the state to have complied with the notice and hearing requirements of Ga. Unif. Super. Ct. R. 31.1 and Ga. Unif. Super. Ct. R. 31.3. Goldsby v. State, 273 Ga. App. 523, 615 S.E.2d 592 (2005).  

Rule inapplicable to rebuttal evidence for impeachment purposes. - In prosecution for murder based on the underlying felony of cruelty to children, the testimony of two nurses impeaching defendant's assertions on direct examination that she properly administered medical treatment to the child on prior occasions was admissible as rebuttal evidence in spite of the failure to provide notice of intent. King v. State, 264 Ga. 502, 448 S.E.2d 362 (1994).  

Inapplicable to nolle prosequi motion. - Ga. Unif. Super. Ct. R. 31.1 did not apply to State's motion for entry of nolle prosequi; the timeliness of an entry of nolle prosequi is governed by O.C.G.A. § 17-8-3. State v. Serio, 257 Ga. App. 369, 571 S.E.2d 168 (2002).  

Objections to sufficiency and form of indictment. - This rule does not preclude an oral objection to the sufficiency of an indictment or accusation at any time during trial if it is so defective that judgment upon it would be arrested. Pullen v. State, 199 Ga. App. 881, 406 S.E.2d 283 (1991).  
This rule requires all motions and demurrers to be made and filed at or before the time of arraignment unless the time is extended in writing by the judge. In addition, O.C.G.A. § 17-7-111 requires such motions to be made in writing. These rules, however, do not preclude an oral objection to the sufficiency of an indictment or accusation at any time during trial if it is so defective that judgment upon it would be arrested. Where the accused desires to take exception to the form of an indictment or accusation, it is essential that he should do so by a demurrer or motion to quash, made in writing and before pleading to the merits. Lankford v. State, 204 Ga. App. 405, 419 S.E.2d 498 (1992), cert. denied, 506 U.S. 1051, 113 S. Ct. 972, 122 L. Ed. 2d 127 (1993).  
Defendant waived all exceptions to the mere form of an indictment by failing to urge them in a timely, written, pretrial special demurrer. Bentley v. State, 210 Ga. App. 862, 438 S.E.2d 110 (1993).  
A defendant has a right to be tried upon an indictment that is perfect in form and substance, but this right can be waived under certain circumstances if a defendant fails to timely challenge the indictment. McKay v. State, 234 Ga. App. 556, 507 S.E.2d 484 (1998).  
The requirement of this rule that all motions and demurrers be made and filed at or before the time of arraignment and the requirement of O.C.G.A. § 17-7-111 that such motions be in writing do not preclude an oral objection to the sufficiency of an indictment or accusation at any time during trial if it is so defective that judgment upon it would be arrested. Ross v. State, 235 Ga. App. 7, 508 S.E.2d 424 (1998).  

Testimony not beyond scope of pre-trial notice. - Trial court did not err in denying the defendant's motion for mistrial on the ground that certain testimony was beyond the scope of the state's pre-trial notice because the evidence was essentially cumulative of the witness's testimony that the defendant pointed a pistol at the witness, and it was highly probable that the testimony did not contribute to the verdicts, given the weight of the evidence implicating the defendant; it was not clear from the witness's testimony whether the defendant's display of the defendant's pistol and the defendant's query whether the witness was "still brave" was so closely tied to the defendant's act of pointing the defendant's pistol at the witness that the notice provided sufficient particulars of the incident such that the defendant's defense could not have been harmed by the failure to provide more specific information. Pineda v. State, 288 Ga. 612, 706 S.E.2d 407 (2011).  
Trial court did not err in allowing evidence that the defendant, several months prior to the murder, was in an argument with another man, went to the defendant's car and retrieved a knife, and chased the man with the knife as the previous act was admissible as a similar transaction because the state gave proper notice of intent to admit that act as a similar transaction to the malice murder, in which the defendant was in a fight, went to the defendant's car and retrieved a knife, and stabbed the victim; and it was offered for the proper purpose of showing the defendant's bent of mind and course of conduct. Rivera v. State, 295 Ga. 380, 761 S.E.2d 30 (2014).  

Multiple purposes for admission of similar transaction evidence. - The State is not prohibited from listing multiple purposes for the admission of similar transaction evidence in its similar transaction notice, as long as the trial court subsequently determines whether those purposes are appropriate under the circumstances. Smalls v. State, 242 Ga. App. 39, 528 S.E.2d 560 (2000).  

Notices of similar transactions or occurrences. - Where the indictment charged the crime occurred between two dates, state's evidence of two similar incidents constituting that crime occurring during that period of time was not subject to limitations on presentation of evidence of similar transaction. Pittman v. State, 179 Ga. App. 760, 348 S.E.2d 107 (1986).  
The trial court erroneously denied a defendant's motion for mistrial when the state introduced evidence of a similar offense without having given the notice required by this rule and Rule 31.3 where the similar offense admitted had taken place almost a year after the occurrence of the offense for which appellant was being tried, and was not so similar as to be admissible as direct evidence of the crime charged. Story v. State, 196 Ga. App. 590, 396 S.E.2d 547 (1990).  
Evidence of an incident that was part of the charged offense and was the basis of the search warrant was not a "similar transaction" of which notice was required to be given. Shell v. State, 210 Ga. App. 385, 436 S.E.2d 12 (1993), cert. denied, 210 Ga. App. 902, 436 S.E.2d 12 (1993).  
Where the state erroneously characterized an escape incident as an obstruction charge in its notice of intent to introduce similar transactions, but also attached a copy of the escape indictment and a copy of the defendant's plea agreement to the notice, the trial court properly determined that the defendant had been given the required notice. Talmadge v. State, 236 Ga. App. 454, 512 S.E.2d 329 (1999).  
Remand of case for a hearing on other crimes evidence was required because the trial court failed to make findings that defendant committed the independent offense or act and that there was a sufficient connection or similarity between the independent offense or act and the crime charged so that proof of the former tended to prove the latter. Clarke v. State, 241 Ga. App. 186, 526 S.E.2d 395 (1999).  
The state must keep the trial court informed of why it is offering similar transaction evidence and, once the decision is made to admit the evidence, the trial court must apprise both the defendant and the jury of the specific, limited purpose(s) of such evidence. Smalls v. State, 242 Ga. App. 39, 528 S.E.2d 560 (2000).  
Given the similarities between the two car thefts, the trial court did not abuse its discretion in admitting evidence of defendant's prior crime. Freeman v. State, 257 Ga. App. 127, 570 S.E.2d 414 (2002).  
State did not violate Ga. Unif. Super. Ct. R. 31.1 by not giving notice of similar transaction or occurrence evidence prior to trial, as the state's question posed to a police officer about whether the officer received information from an informant concerning defendant and another person, and the officer's answer that the officer did receive some information, was not similar transaction evidence since the officer did not divulge what the officer already knew about defendant and did not suggest defendant had prior experience with the officer's drug task force. Carter v. State, 261 Ga. App. 204, 583 S.E.2d 126 (2003).  
Under Ga. Unif. Super. Ct. R. 31.1 and Ga. Unif. Super. Ct. R. 31.3, the court did not err by allowing the state to file its notice of intent to present evidence of similar transactions where the state provided the court with evidence that the defendant had the requisite notice despite the late filing of the written notice. Woodward v. State, 262 Ga. App. 363, 585 S.E.2d 687 (2003).  
The defendant had not shown that the state failed to give timely notice of similar transactions, as trial counsel admitted that the defendant's previous counsel had received notice of the similar transactions; moreover, even if the state had failed to give timely notice, the defendant had not shown prejudice, as both similar transaction witnesses denied the similar conduct at issue, and the testimony of one witness benefitted the defendant's case. Felder v. State, 286 Ga. App. 271, 648 S.E.2d 753 (2007).  
When the state acknowledged that the state did not give the defendant proper and timely notice of the state's intent to introduce similar transaction evidence and the defendant was not afforded a hearing under Ga. Unif. Super. Ct. R. 31.1, 31.2, and 31.3, and the state asked that the defendant be granted relief, the court reversed the judgment. The state did not notify the defendant of the witness in question until the eve of trial, and the state did not serve a written "motion and notice of prosecution's intent to present evidence of similar transactions" until after the jury retired to deliberate. Bell v. State, 291 Ga. App. 294, 661 S.E.2d 649 (2008).  
State's notice referencing prior indictments sufficiently provided the information required under Ga. Unif. Super. Ct. R. 31.1 because the notice referenced the indictments from the prior cases, which contained the pertinent information identifying the witnesses and showing that each case had been prosecuted; the state also filed a notice of intent to introduce the defendant's prior convictions in aggravation of punishment, which contained the same references identifying the similar transactions, and the state had provided the defendant's criminal history during discovery. Perry v. State, 314 Ga. App. 575, 724 S.E.2d 874 (2012).  
Although the original indictment was dismissed and the defendant was re-indicted, the trial court did not err in sua sponte adopting its ruling that the similar transaction evidence was admissible as the defendant was on notice of the similar transaction evidence; the defendant had actively participated in the prior similar transaction hearings and was fully aware of the similar transaction evidence the state intended to use against the defendant at trial; and, even if there were procedural error, there was no harm as it was clear that the notice given to the defendant was sufficient to satisfy the purpose of the rule. Hanes v. State, 294 Ga. 521, 755 S.E.2d 151 (2014).  
Trial court did not abuse the court's discretion in admitting similar transaction evidence when the state did not provide ten days notice of the state's intent to present such evidence as defense counsel was well aware of the evidence contained in the similar transaction, having been the defendant's counsel for both trials. Jones v. State, 329 Ga. App. 478, 765 S.E.2d 657 (2014).  

Similar transaction hearing conducted during trial. - Defendant was not prejudiced to the extent that it amounted to a denial of defendant's rights and the similar transaction evidence was admissible, even though the similar transaction hearing was conducted during the trial, 12 days after the state discovered the allegations and gave notice to defendant's attorney. Kight v. State, 242 Ga. App. 13, 528 S.E.2d 542 (2000).  

Notice provisions of this rule were not applicable since evidence of an earlier robbery was admitted as part of the res gestae of the indicted offense, not as a similar transaction. Cantrell v. State, 230 Ga. App. 693, 498 S.E.2d 90 (1998).  
Where similar acts of the defendant were part of the res gestae of the charged crimes, and a reasonable inference from the testimony was that these acts occurred at the same time as the charged offenses, no prior notice was necessary. Arnold v. State, 236 Ga. App. 380, 511 S.E.2d 219, aff'd, 271 Ga. 780, 523 S.E.2d 14 (1999).  
Where defense counsel admitted at trial that the notice of intent to present similar transaction evidence informed him that the defendant had been convicted of a similar transaction because it recited that the state intended to introduce certain documents, including "disposition, guilty by trial," the fact that a copy of the conviction was not included did not affect the adequacy of the notice, because no prejudice to the defendant was shown, and harm as well as error must be shown to warrant reversal. Arnold v. State, 236 Ga. App. 380, 511 S.E.2d 219, aff'd, 271 Ga. 780, 523 S.E.2d 14 (1999).  
In convicting defendant of murder and armed robbery, the trial court did not err in admitting evidence to show defendant's motive, as the evidence showed that defendant discussed obtaining money to purchase illegal drugs by committing a robbery, which in fact defendant did a day or two later when defendant shot and robbed the victim. Fann v. State, 275 Ga. 756, 571 S.E.2d 774 (2002).  

Failure to receive written notice did not require reversal. - The fact that the defendant did not receive formal notice, i.e., written notice, of the state's intent to join two cases against the defendant did not require reversal where defense counsel candidly conceded that the parties had many informal conversations regarding the matter and evidence of both cases would have gone before the jury regardless of joinder. Copeland v. State, 248 Ga. App. 346, 546 S.E.2d 351 (2001).  

Procedure for introducing specific act of violence by victim. - A defendant claiming justification and seeking to introduce evidence of specific acts of violence by the victim against third persons will notify the trial court of such intention prior to trial. The trial court will take reasonable steps to assure that the state has reasonable notice of such intention and of the nature of such evidence. Thereafter, the trial court will take similar reasonable steps to assure that the defendant has reasonable notice of the state's intention to introduce evidence in rebuttal of the defendant's evidence of the victim's acts of violence, and of the nature of such rebuttal evidence. Chandler v. State, 261 Ga. 402, 405 S.E.2d 669 (1991).  
Trial court did not err by excluding testimony of defendant about prior threats or acts of violence he had seen the victim display since he had made no effort to give the court prior notice of his intent to produce this testimony. Mullins v. State, 224 Ga. App. 218, 480 S.E.2d 264 (1997).  
Defendant was properly allowed to introduce evidence of certain acts of violence by the victim where the state was not unfairly disadvantaged by the lack of advance notice, but, as to other incidents, the court properly disallowed the evidence when the state asserted that it had no ability to rebut the evidence in time for trial. Darden v. State, 271 Ga. 449, 519 S.E.2d 921 (1999).  

Evidence of acting out by child victim admissible. - Evidence from eyewitnesses that a child molestation victim acted out or acted inappropriately with other children was not proof of defendant's extrinsic acts and so was not inadmissible because of any failure to comply with the notice and hearing requirements of this rule. Nixon v. State, 234 Ga. App. 797, 507 S.E.2d 833 (1998).  

Prior difficulties between victim and defendant. - Even though it was error to allow evidence of defendant's prior difficulties with the victim because notice and hearing requirements were not met, the error was harmless because the defendant introduced evidence corroborating the fact of his difficulties with the victim. Hawkins v. State, 230 Ga. App. 627, 497 S.E.2d 386 (1998).  
The requirements imposed upon defendants under Rule 31.6 and this rule for introducing evidence of prior difficulties with the victim are no longer viable in light of a previous ruling that the state no longer has to comply with the similar requirements of Rule 31.3 and this rule when it desires to introduce evidence of prior difficulties by the victim with the defendant. Owens v. State, 270 Ga. 199, 509 S.E.2d 905 (1998); Scott v. State, 243 Ga. App. 383, 532 S.E.2d 141 (2000).  
Evidence of prior difficulties or incidents between the accused and the victim no longer needs a pretrial hearing under this rule and Rule 31.3 in order to be admissible. Haska v. State, 240 Ga. App. 527, 523 S.E.2d 589 (1999).  
In a prosecution for battery, the state was not required to give prior notice, pursuant to this rule and Rule 31.3, of its intent to introduce evidence of prior difficulties between the defendant and the victim. Stiles v. State, 242 Ga. App. 484, 529 S.E.2d 913 (2000).  
With regard to a defendant's conviction on child molestation charges, the trial court did not err by failing to give a limiting instruction, absent a request, prior to testimony of certain acts the defendant committed against the victim two years before the incidents for which the defendant was on trial; defendant's failure to request such a limiting instruction required the defendant to demonstrate that the allegedly erroneous charge was blatantly apparent and prejudicial to the extent that the charge raised a question whether the defendant was deprived of a fair trial, however the defendant failed to make any such showing. Nichols v. State, 288 Ga. App. 118, 653 S.E.2d 300 (2007).  
Trial court did not err by allowing the state to present evidence of the defendant's prior conviction for aggravated assault and aggravated battery of the victim that resulted from an incident which took place two weeks before the defendant fatally stabbed the victim without holding a hearing because evidence of the defendant's prior acts toward the victim were admissible without a hearing when the defendant is accused of a criminal act against the victim. Dunn v. State, 292 Ga. 359, 736 S.E.2d 392 (2013).  

Notices of similar transactions or occurrences. - Although State's notice of intent to introduce similar crimes evidence in defendant's criminal trial was not fully in compliance with Ga. Unif. Super. Ct. R. 31.1, defendant did not show that his defense was harmed by the lack of specificity in the notice and accordingly, there was no reversible error by admission of that evidence; the prosecutor specified each independent act that he sought to introduce as a similar transaction and the purpose of the evidence during a pretrial hearing, at which time defendant did not seek a continuance or other motion. Collier v. State, 266 Ga. App. 345, 596 S.E.2d 795 (2004).  

Shortening of time limitations. - Evidence of an offense and occurrence similar to that with which the defendant is charged is admissible even though the state notifies the defendant of the intent to present evidence of a prior offense eight days prior to trial and of the intent to use evidence of a similar occurrence four days prior to trial, where the defendant is aware of the state's intention to present evidence of the prior conviction before receiving formal written notice and where the state does not learn of the evidence of a similar occurrence until four days prior to trial. Roman v. State, 185 Ga. App. 32, 363 S.E.2d 329 (1987).  
When a defendant, charged with aggravated assault, agreed that a witness could go into some threats that might have been made, and the state learned about a particular incident only a few minutes before the witness testified to it, it could not have given the defendant ten days' notice; in admitting this evidence, the trial court recognized this fact and effectively "shortened" the notice requirement as this rule allows it to do. Rossell v. State, 195 Ga. App. 327, 393 S.E.2d 485 (1990).  
Where the defendant received the state's notice six days before trial by way of a facsimile transmittal sent to him after the trial date became apparent, the trial court did not abuse its discretion in holding that the notice was sufficient. Willis v. State, 202 Ga. App. 447, 414 S.E.2d 681 (1992).  
Trial court had discretion to allow the state to file notice of its intentions to introduce evidence of prior conviction one day before the trial commenced, where the court ordered that the victim of this offense be available for questioning by defendant in advance of trial. Watkins v. State, 206 Ga. App. 701, 426 S.E.2d 238 (1992).  
Where the state promptly notifies the defense of newly-discovered evidence and the defense is allowed sufficient time to investigate the evidence and interview witnesses so as not to be unfairly disadvantaged, the trial court is authorized to shorten the time required for giving notice. Chemielowiec v. State, 250 Ga. App. 66, 550 S.E.2d 120 (2001).  
Trial court did not abuse the court's discretion in granting the state's request under Ga. Unif. Super. Ct. R. 31.1 to shorten the time for its notice of intent to introduce similar transaction evidence because the state's notice indicated that no prejudice resulted to the defense since the state had previously discussed the state's intent to introduce the similar transactions with defense counsel one year prior to the trial, and the state had notified defense counsel of the defendant's criminal history and the state's intent to introduce the similar transactions; four days prior to trial, the defendant filed jury charge requests that included a charge on similar transaction evidence, which reflected the defendant's awareness of the state's intent to introduce the similar transaction evidence. Perry v. State, 314 Ga. App. 575, 724 S.E.2d 874 (2012).  

Shortening of notice period not grounds for reversal absent prejudice. - When the defendant contends the trial court erred by allowing evidence of a similar transaction because the state failed to give notice of its intended use of such evidence within ten days before trial as required by this rule, and the record reveals that the state's motion to present the evidence was filed nine days before trial, that the assistant district attorney stated to the trial court that he had discussed the matter with appellant's counsel prior to the filing of the motion, and appellant's counsel informed the court he had had an opportunity to check out the evidence contained in the motion, and the trial court found that in the absence of any real prejudice to appellant, it would shorten the notice period and admit the evidence, there was no abuse of the trial court's discretion and no basis for reversal of defendant's conviction. Ware v. State, 191 Ga. App. 538, 382 S.E.2d 383 (1989).  
Since it was apparent from the record both that the defendant 's counsel had some prior knowledge of the allegations and that counsel had interviewed the alleged victim of similar transactions prior to trial, the trial court did not abuse the court's discretion in shortening the notice period by a mere day. Jackson v. State, 198 Ga. App. 447, 402 S.E.2d 279 (1991), cert. denied, 198 Ga. App. 898, 402 S.E.2d 279 (1991).  

Waiver of objection. - In the absence of objection raised in the trial court, the Court of Appeals would not consider defendant's contention that the state violated this rule by failing to give 10-days notice of its intent to present evidence of similar transactions. Rutherford v. State, 198 Ga. App. 283, 401 S.E.2d 308 (1991).  
Although the record showed that no Rule 31.1 and 31.3(A) notice was given ten days prior to trial, and no Rule 31.3(B) hearing was held prior to the date scheduled for trial, defendant who failed to object to admission of evidence on the basis of a violation of Rule 31 waived the objection on appeal. Annison v. State, 206 Ga. App. 861, 427 S.E.2d 5 (1992), cert. denied, 206 Ga. App. 899, 427 S.E.2d 5 (1992).  
Where the topic of "prior difficulties" between defendant and victim was first introduced by defense counsel on the cross-examination of a state's witness, and defendant failed to object when the state pursued the topic on redirect examination, he could not complain that the state did not comply with the requirements of this rule. Warbington v. State, 267 Ga. 462, 479 S.E.2d 733 (1997).  

Court did not err in denying defendant's second motion to suppress, filed over three months after arraignment and the entry of a written plea of not guilty, following a dismissed first motion to suppress, filed after a 10-day extension for the filing of all motions, the time for the filing of motions under this rule having already expired. Lazarz v. State, 187 Ga. App. 107, 369 S.E.2d 355 (1988).  

Failure to file motion to suppress to challenge evidence. - Because the defendant did not file a timely motion to suppress any physical evidence in the case, the defendant waived any right to claim that the underlying search which produced the physical evidence was unconstitutional; thus, the defendant was not entitled to exclusion of testimony describing the physical evidence on the basis that the testimony was the fruit of an unconstitutional search. Riley v. State, 356 Ga. App. 290, 846 S.E.2d 617 (2020).  

Hearing prior to trial not required on requested admission of evidence. - Trial court's denial of defendant's request to make a proffer of evidence regarding defendant's victim's propensity for violence, which was relevant to defendant's claim of self-defense on charges that defendant committed aggravated assault and battery and criminal damage to property, was found to be proper because there was no requirement that a hearing be held prior to trial on such request, defendant was allowed to introduce evidence of the victim's violent propensity, and defendant failed to show prejudice; accordingly, pursuant to a combined reading of Ga. Unif. Super. Ct. R. 31.1, 31.6(B), and 31.2, the trial court acted properly. Scott v. State, 261 Ga. App. 756, 583 S.E.2d 579 (2003).  
Since the appellant raised no objection at trial when the state's expert testified about prior incidents of violence reportedly committed by appellant, the appellant concurred or acquiesced in the trial court's pre-trial ruling that the state's expert could discuss the incidents as the basis for the expert's professional opinion regarding the appellant's antisocial personality traits, even though the trial court denied the state's motion made in compliance with USCR 31.1 et seq. to introduce these incidents as prior acts. Hancock v. State, 277 Ga. 835, 596 S.E.2d 127 (2004).  

Denial during trial. - There was no error in the denial of defendant's request for a psychiatric evaluation after the guilt phase was completed but before the sentencing phase had begun (rather than a pre-trial evaluation). Sears v. State, 262 Ga. 805, 426 S.E.2d 553 (1993), overruled on other grounds, 287 Ga. 528, 697 S.E.2d 211 (2010).  

Failure to file motion to suppress at or before arraignment. - Defense counsel's failure to file his motion to suppress at or before time of arraignment did not waive his objection to the evidence, where he was not properly notified of the arraignment date even though he had previously been appointed to serve as defendant's counsel and had previously filed pleadings in the case. State v. Schwall, 193 Ga. App. 694, 388 S.E.2d 705, cert. denied, 193 Ga. App. 911, 388 S.E.2d 705 (1989).  
The trial court did not err in dismissing defendants' second motion to suppress, since this rule requires a motion to suppress to be filed at or before arraignment unless a written extension has been granted by the trial court and where this trial court granted no such extension. Davis v. State, 203 Ga. App. 315, 416 S.E.2d 789 (1992), cert. denied, 203 Ga. App. 905, 416 S.E.2d 789 (1992).  
Motion to exclude appellant's pretrial statement which had not been filed prior to arraignment was untimely. In substance and effect the motion was a motion to suppress evidence. Watkins v. State, 207 Ga. App. 766, 430 S.E.2d 105 (1993), overruled on other grounds, West v. Waters, 272 Ga. 591, 533 S.E.2d 88 (2000).  
When defendant waited until trial to raise the argument that a shotgun was illegally seized from his house, his motion to suppress was not timely under the requirements of O.C.G.A. § 17-5-30 and Ga. Unif. Super. Ct. R. 31.1, so the issue was waived both for trial and on appeal. Cranford v. State, 275 Ga. App. 474, 621 S.E.2d 470 (2005).  

Error in refusing late motion. - Refusal to allow defendant to file late notice of intent to raise issue of mental illness or mental retardation, resulting in exclusion of psychiatrist's testimony from guilt phase of trial was not harmless error since it precluded defendant from receiving possible guilty but mentally ill verdict. Johnson v. State, 262 Ga. 527, 422 S.E.2d 648 (1992).  

Failure to comply. - Reversible error where prosecutor was allowed to introduce similar transaction evidence without affirmatively stating its purpose, and the court failed to instruct the jury sufficiently as to the limited purpose of the evidence and failed to give the defendant the 10-days notice prescribed by Ga. Unif. Super. Ct. R. 31.1. Stephan v. State, 205 Ga. App. 241, 422 S.E.2d 25 (1992).  

Motion timely filed. - Defendant complied with Ga. Unif. Super. Ct. R. 31.1 by filing a motion to suppress defendant's statement 18 days prior to defendant's arraignment, and, although the request for a hearing was filed later, the trial court did not err in conducting a hearing on the motion since, where the voluntariness of a confession was questioned, it was necessary to have a separate hearing as to its voluntariness before it was finally presented to the jury for consideration as to its voluntariness; further, the state did not preserve the issue for appellate review by failing to object in the trial court to defendant's request for a hearing. State v. Lucas, 265 Ga. App. 242, 593 S.E.2d 707 (2004).  
A trial court did not err in dismissing as untimely a defendant's motion in limine to suppress unlawfully obtained evidence with regard to the defendant being charged with cocaine trafficking for which the defendant was later convicted, because the defendant waived formal arraignment and pleaded not guilty, and more than three months later the defendant filed a motion in limine to suppress evidence, arguing that both the cocaine and any testimony regarding the cocaine should be excluded on the ground that both were products of an unlawful search of the home where the defendant and the cocaine were found; the defendant was unable to circumvent the requirements of Ga. Unif. Super. Ct. R. 31.1 by couching his motion to suppress as a motion in limine as the defendant's failure to file a timely motion to suppress the seized evidence waived any right to claim that the search which produced the evidence was unconstitutional. Fraser v. State, 283 Ga. App. 477, 642 S.E.2d 129 (2007), overruled in part by State v. Lane, 308 Ga. 10, 838 S.E.2d 808 (2020).  

Motion for funds to retain medical expert not timely filed. - See Mills v. State, 187 Ga. App. 79, 369 S.E.2d 283 (1988).  

Motion not timely filed. - The trial court did not err by failing to hold a hearing on a defendant's motion for disclosure of the identity of a confidential informant who had been involved in his arrest, where the record revealed that the motion was not filed until over one month after arraignment, and there was no indication that the defendant sought an extension of time in which to file his motion. Roberson v. State, 195 Ga. App. 379, 393 S.E.2d 516 (1990).  
The trial court did not err by refusing to consider a defendant's motion to suppress, which was untimely filed on the day of trial, where no written extension for a late filing had been requested prior to trial. Thompson v. State, 195 Ga. App. 18, 392 S.E.2d 732 (1990).  
The trial court properly denied defendant's motion to suppress because it was untimely filed only six days before trial in the matter. Baseler v. State, 213 Ga. App. 822, 446 S.E.2d 250 (1994).  
In a child molestation case, where defendant's motion to assert a defense of mental illness was filed on the morning of the trial rather than at least 10 days before trial, leaving insufficient time to obtain the necessary psychiatric evaluations, the motion was untimely under Ga. Unif. Super. Ct. R. 31.1 and was properly denied. Jackson v. State, 256 Ga. App. 829, 570 S.E.2d 40 (2002).  
Defendant's motion to transfer her case back to the recorder's court was untimely under Ga. Unif. Super. Ct. R. 31.1; the trial court abused its discretion in failing to either dismiss the motion or entertain a request by defendant to enter a written order accepting the late filing. State v. Serio, 257 Ga. App. 369, 571 S.E.2d 168 (2002).  
Trial court did not err in denying defendant's motion for a psychiatric evaluation filed on the day of trial, as defendant was required to file defendant's motion at least 10 days prior to trial. Gardner v. State, 261 Ga. App. 188, 582 S.E.2d 167 (2003).  
Where defendant failed to raise before the trial court until the last day of the trial the illegality of a roadblock as grounds to suppress evidence, it was not an abuse of discretion pursuant to Ga. Unif. Super. Ct. R. 31.1 for the trial court to refuse to rule on the motion, as defendant did not request an extension to file an additional motion, and the state was clearly prejudiced by the lack of notice. Jones v. State, 259 Ga. App. 506, 578 S.E.2d 165 (2003).  
Trial court did not err in refusing to consider defendant's motion to suppress because it was untimely, defendant failed to hire private counsel as was indicated and, even after court-appointed counsel was provided, defendant failed to seek leave to file a motion for an extension after the 10-day filing period. Taylor v. State, 326 Ga. App. 27, 755 S.E.2d 839 (2014).  
Trial court did not err when the court refused to admit evidence of prior bad acts allegedly committed by the victim against third parties that caused the defendant to fear the victim as the defendant failed to give proper and timely notice of the intent to use such evidence. Dyal v. State, 297 Ga. 184, 773 S.E.2d 249 (2015).  
Trial court did not err in refusing to hear the defendant's motion to suppress on the ground the motion was untimely because the defendant failed to move for and obtain an extension of time; the defendant's proffered amendment of the motion to suppress, which was tendered more than one month after the defendant waived arraignment, was untimely; and, although the defendant had the benefit of testimony from the state's witnesses regarding the issues in the case at the probation revocation hearing in July 2010, the defendant failed to take timely advantage of the opportunity to challenge the traffic stop. Gonzalez v. State, 334 Ga. App. 706, 780 S.E.2d 383 (2015).  

Evidence only against co-defendant. - When the court instructed the jury that defendant was charged in only one count of a two-count indictment and that the second count contained a charge only against a codefendant and did not involve the defendant and it was clear from the testimony that the exhibit related only to the count against the codefendant, did not constitute evidence of a similar transaction of defendant's which the state sought to, or did, use against the defendant, adherence to this rule and Rule 31.3 was not required. Ealy v. State, 203 Ga. App. 219, 416 S.E.2d 559 (1992).  

Evidence in aggravation of sentencing. - This rule has nothing to do with tendering evidence in aggravation of sentencing. The state is not required to give pre-trial notice of its intention to present the prior convictions in aggravation of sentencing at the sentencing stage. Pendleton v. State, 184 Ga. App. 358, 361 S.E.2d 663 (1987), cert. denied, 484 U.S. 1064, 108 S. Ct. 1025, 98 L. Ed. 2d 989 (1988).  

Discretion of trial court not authorized. - Where defendant's attorney failed to timely file a motion to suppress despite having an ample opportunity to do so, failed to seek a written extension of time to file the motion, argued neither below nor on appeal why such extension was warranted, and filed the motion and obtained the order extending time without notifying the state, the discretion exercised by the trial court in considering the motion was contrary to that authorized by this rule or Rule 4.1. State v. Bishop, 219 Ga. App. 510, 466 S.E.2d 8 (1995).  

Due diligence not shown to justify granting continuance for untimely motion. - A trial court did not abuse its discretion by denying defendant's motion for a continuance with regard to defendant's motion for funds for expert assistance as defense counsel waited approximately five months before making the request for funds for expert assistance until after plea negotiations had broken down and shortly before the case was placed on the trial calendar. Under those circumstances, defendant failed to show that due diligence was exercised and, thus, failed to demonstrate entitlement to a continuance. Fincher v. State, 289 Ga. App. 64, 656 S.E.2d 216 (2007).  

Failure to allege essential elements of reckless driving. - The defendant's objection to the accusation on the ground that it failed to allege the essential elements of reckless driving was an exception to the substance of the accusation and could be made orally at any time during trial. Ross v. State, 235 Ga. App. 7, 508 S.E.2d 424 (1998).  

Trial court did not abuse its discretion in defendant's drug possession case by allowing the admission of similar transaction evidence against defendant after the state only gave 8-days notice rather than 10 days; the trial court found that the principal witnesses in each case were identified and readily available before trial, and also offered defendant the opportunity to interview both witnesses. Habersham v. State, 289 Ga. App. 718, 658 S.E.2d 253 (2008).  

Counsel's failure to timely file notice of intent to use evidence. - In an appeal from the denial of federal habeas relief, the Supreme Court of Georgia was found to have reasonably determined that trial counsel was not ineffective under the sixth amendment for failing to locate the ex-wife of a felony-murder victim at least 10 days before trial, as required by Ga. Unif. Super. Ct. R. 31.1 and 31.6, to testify that the victim had been violent toward her, which was relevant to the habeas petitioner's battered woman's defense; although counsel's hiring of an investigator to track down the victim's stepson and ex-wife one week after the trial started was belated and resulted in the exclusion of some, but not all, of the prior acts of violence testimony, the inmate was not prejudiced because she had confessed to stabbing the victim. Sedlak v. Sessions,  249 Fed. Appx. 787 (11th Cir. 2007)(Unpublished).  

Failure to hold pre-trial Chandler hearing. - Because defendant did not object to the trial court's determination of when to hear and rule on the proposed Chandler evidence under Ga. Unif. Super. Ct. R. 31.1, 31.6, defendant could not complain on appeal when the trial court failed to hold a pre-trial Chandler hearing. Spencer v. State, 287 Ga. 434, 696 S.E.2d 617 (2010).  

Cited in Stewart v. State, 180 Ga. App. 266, 349 S.E.2d 18 (1986); Durham v. State, 181 Ga. App. 155, 351 S.E.2d 683 (1986); Lobdell v. State, 256 Ga. 769, 353 S.E.2d 799 (1987); Robinson v. State, 257 Ga. 194, 357 S.E.2d 74 (1987); Jones v. State, 185 Ga. App. 649, 366 S.E.2d 144 (1988); Van Huynh v. State, 258 Ga. 663, 373 S.E.2d 502 (1988); Lovett v. State, 190 Ga. App. 572, 379 S.E.2d 606 (1989); State v. Mendoza, 190 Ga. App. 831, 380 S.E.2d 357 (1989); Willis v. State, 191 Ga. App. 251, 381 S.E.2d 416 (1989); Barrett v. State, 192 Ga. App. 705, 385 S.E.2d 785 (1989); Standridge v. State, 196 Ga. App. 697, 396 S.E.2d 804 (1990); Cox v. State, 197 Ga. App. 240, 398 S.E.2d 262 (1990); Dailey v. State, 197 Ga. App. 501, 398 S.E.2d 812 (1990); Smith v. State, 198 Ga. App. 647, 402 S.E.2d 738 (1991); Gilstrap v. State, 199 Ga. App. 223, 404 S.E.2d 629 (1991); Carter v. State, 199 Ga. App. 843, 406 S.E.2d 238 (1991); Miller v. State, 261 Ga. 679, 410 S.E.2d 101 (1991); Hall v. State, 201 Ga. App. 133, 410 S.E.2d 448 (1991); Rider v. State, 207 Ga. App. 519, 428 S.E.2d 423 (1993); Casoria v. State, 210 Ga. App. 269, 435 S.E.2d 678 (1993); Anderson v. State, 228 Ga. App. 453, 491 S.E.2d 893 (1997); Davidson v. State, 232 Ga. App. 250, 501 S.E.2d 510 (1998); Thompson v. State, 234 Ga. App. 74, 506 S.E.2d 201 (1998); Murphy v. State, 270 Ga. 72, 508 S.E.2d 399 (1998); Smith v. State, 270 Ga. 123, 508 S.E.2d 173 (1998); Johnson v. State, 234 Ga. App. 218, 507 S.E.2d 13 (1998); Yates v. State, 248 Ga. App. 35, 545 S.E.2d 169 (2001); Spradlin v. State, 262 Ga. App. 897, 587 S.E.2d 155 (2003); McClendon v. State, 287 Ga. App. 238, 651 S.E.2d 165 (2007); Lewis v. State, 292 Ga. App. 257, 663 S.E.2d 721 (2008), cert. denied, No. S08C1869, 2008 Ga. LEXIS 885 (Ga. 2008); Hampton v. State, 294 Ga. App. 857, 670 S.E.2d 502 (2008); Stallworth v. State, 303 Ga. App. 767, 695 S.E.2d 276 (2010).  

31.2. Time for hearing

All such motions, demurrers, special pleas and notices shall be heard and considered at such time, date, and place as set by the judge. Generally, such will be heard at or after the time of arraignment and prior to the time at which such case is scheduled for trial. 
  
Law reviews. -  For annual survey of criminal law, see 56 Mercer L. Rev. 153 (2004).  


JUDICIAL DECISIONS

Rules 31.1, 31.2, and 31.3, construed in harmony, contemplate that "generally" any mandated hearing will appropriately be held before trial for obvious reasons of fairness and economy; any review of the trial court's exercise of discretion must be analyzed in that light and with that object in view. Grogan v. State, 192 Ga. App. 234, 384 S.E.2d 441 (1989).  

Nothing in this rule requires the judge to hold a hearing prior to the date scheduled for trial, particularly in view of the provision that any hearing will be held at a time, date and place set by the judge. Nolan v. State, 183 Ga. App. 52, 357 S.E.2d 873 (1987).  
This rule does not require a judge to hold a hearing prior to the date scheduled for trial but provides that a hearing will be held at a time designated by the judge. Roman v. State, 185 Ga. App. 32, 363 S.E.2d 329 (1987).  
Nothing in this rule requires the judge to hold a hearing prior to the date scheduled for trial, particularly in view of the provision that any hearing will be held at a time, date and place set by the judge, so that where a hearing was held prior to any presentation of evidence, and outside the presence of the jury there was no error in holding the hearing on the date of trial. Grogan v. State, 192 Ga. App. 234, 384 S.E.2d 441 (1989).  

Hearing in mid-trial. - While it is preferable that the hearing be held before trial, it is not reversible error to conduct the hearing in mid-trial where the defendant can show no prejudice suffered from the failure to have the hearing before trial. Thaxton v. State, 260 Ga. 141, 390 S.E.2d 841 (1990); Poole v. State, 201 Ga. App. 554, 411 S.E.2d 562 (1991).  

Hearing prior to introduction of evidence. - The fact that a hearing was not held prior to trial was not a violation of this rule, where the hearing was held prior to the introduction of evidence of similar transactions, and the fact that the hearing was not held prior to trial did not prejudice defendant. Rodgers v. State, 261 Ga. 33, 401 S.E.2d 735 (1991).  

Absence of hearing. - When the state acknowledged that the state did not give the defendant proper and timely notice of the state's intent to introduce similar transaction evidence and the defendant was not afforded a hearing under Ga. Unif. Super. Ct. R. 31.1, 31.2, and 31.3, and the state asked that the defendant be granted relief, the court reversed the judgment. The state did not notify the defendant of the witness in question until the eve of trial, and the state did not serve a written "motion and notice of prosecution's intent to present evidence of similar transactions" until after the jury retired to deliberate. Bell v. State, 291 Ga. App. 294, 661 S.E.2d 649 (2008).  

Failure to file motion to suppress at or before arraignment. - Motion to exclude appellant's pretrial statement which had not been filed prior to arraignment was untimely. In substance and effect the motion was a motion to suppress evidence. Watkins v. State, 207 Ga. App. 766, 430 S.E.2d 105 (1993), overruled on other grounds, West v. Waters, 272 Ga. 591, 533 S.E.2d 88 (2000).  

31.3. Notice of prosecution's intent to present evidence of similar transactions

(Deleted in light of OCGA §§ 24-4-404 (b), 24-4-412 - 24-4-414, and 24-4-417, which set forth procedures for addressing the admissibility of "other crimes, wrongs, or acts.") 
  

  Editor's notes. - This rule was deleted effective June 4, 2015.  

31.4. Motion and order for evaluation regarding mental competency to stand trial

(A)  In pending superior court cases, except in proceedings for involuntary treatment under OCGA Title 37, or proceedings for the appointment of a guardian under Title 29, where the mental competency of an accused is brought into question, the judge may, upon a proper showing, exercise discretion and require a mental evaluation at public expense. A motion for mental evaluation may be filed in writing, setting out allegations and grounds for such motion, praying for a court-ordered evaluation. The judge may enter an order requiring a mental evaluation of the defendant for the purposes of evaluating competency to stand trial. The judge may direct the Department of Behavioral Health and Developmental Disabilities to perform the evaluation at a time and place to be set by the Department in cooperation with the county sheriff or counsel for the defendant if the defendant is not in custody. The Clerk shall forward a copy of the order to the Department accompanied by a copy of the indictment, accusation or specification of charges, and where available, a copy of the police arrest report, and a brief summary of any known or alleged previous mental health treatment or hospitalization involving this particular person. Counsel for the defendant shall forward any other background information available to the evaluator to assist in performing adequately the requested services. Unless otherwise ordered by the court, the Department shall submit its report to the requesting judge for distribution to the defendant's attorney. The evaluation shall be placed under seal and shall not be released absent a court order. Upon the filing of a Plea of Mental Incompetency to Stand Trial, the Court shall submit a copy of the Department's evaluation to the prosecuting attorney. 
  
(B)  Upon the filing of a Plea of Mental Incompetency to Stand Trial, the judge shall conduct a bench trial to determine the issue of mental competency to stand trial unless the state or the defendant, within twenty days of filing of the plea, demands a special jury trial. 
  
    (C)  Copies of suggested orders are attached as Specimen Order for Mental Evaluation Re: Competency to Stand Trial, and Specimen Judgment and Order of the Court on the Defendant's Plea of Mental Incompetency to Stand Trial. 

             

  
   

  
  Specimen Order for Mental Evaluation Re: Competency to Stand Trial: 

  
  

 IN THE SUPERIOR COURT OF ________ COUNTY 

STATE OF GEORGIA 

  
  THE STATE OF GEORGIA         INDICTMENT NO. 

  
  V. ____________________________         CHARGE(S): 

  
  

 ORDER FOR MENTAL EVALUATION 

Re: COMPETENCY TO STAND TRIAL 

  
  WHEREAS the mental competency to stand trial of the above defendant has been called into question, and this court has found that it is appropriate for evaluation to be conducted at public expense; 

  
  IT IS HEREBY ORDERED that the Department of Behavioral Health and Developmental Disabilities conduct an evaluation of said defendant, provide treatment of the defendant, if appropriate, and provide to this court a report of diagnosis, prognosis and its findings, with respect to: 

  
  Competency to Stand Trial. Whether the defendant is capable of understanding the nature and object of the proceedings; whether the defendant comprehends his or her own condition in reference to such proceedings; and, whether the defendant is capable of rendering to counsel assistance in providing a proper defense. 

  
  IT IS FURTHER ORDERED that the Department arrange with the county sheriff, or if the defendant is not in custody, with the defendant's attorney, for the prompt evaluation of said defendant, either at the county jail, at a designated hospital, or at a location agreed with defense counsel, with transportation of the defendant to be provided by the sheriff, where necessary, with transportation costs to be borne by the county. Upon completion of the evaluation, if the defendant is in custody, the evaluating facility shall notify the sheriff, who shall promptly reassume custody of the defendant. Unless otherwise ordered by the court the Department shall submit its report to the requesting judge for distribution. 

  
  The Clerk shall forward a copy of this order to the Department accompanied by a copy of the indictment, accusation or specification of charges, and where available, a copy of the police arrest report, and a brief summary of any known or alleged previous mental health treatment or hospitalization involving this particular person. Counsel for the defendant shall forward any other background information available to the evaluator to assist in performing adequately the requested services. 

  
  SO ORDERED, this the ______ day of ________, 20_. 

  
  ______________________________ JUDGE, SUPERIOR COURT 

  
  ______________________________ JUDICIAL CIRCUIT, GEORGIA  

  
  Specimen Judgment and Order of the Court on the Defendant's Plea of Mental Incompetency to Stand Trial: 

  
  

 IN THE SUPERIOR COURT OF ________ COUNTY 

STATE OF GEORGIA 

  
  THE STATE OF GEORGIA         INDICTMENT NO. 

  
  V. ____________________________         CHARGE(S): 

  
  

 JUDGMENT AND ORDER OF THE COURT ON THE 

DEFENDANT'S PLEA OF MENTAL INCOMPETENCY 

TO STAND TRIAL 

  
  The above stated case came on regularly before the undersigned for trial this date. The defendant was represented by counsel. 

  
  After a hearing on defendant's plea of mental incompetency and due consideration, the plea of Mental Incompetency to Stand Trial is sustained. 

  
  IT IS, THEREFORE, THE ORDER of this court that the defendant be now delivered to the sheriff of this County and that the defendant be delivered by the sheriff, or the sheriff's lawful deputy, to the Department of Behavioral Health and Developmental Disabilities, as provided by OCGA § 17-7-130. 

  
  However, pursuant to OCGA § 17-7-130(c), the Court finds that the defendant is charged with a nonviolent offense and the Court exercises its discretion, and directs that the evaluation is to be performed on an outpatient basis. 

  
  The Court orders the Department of Behavioral Health and Developmental Disabilities to have a Department physician or licensed psychologist evaluate and diagnose the defendant as to whether there is a substantial probability that the defendant will attain mental competency to stand trial in the foreseeable future. Such evaluation shall be performed within 90 days after the Department has received actual custody of the defendant or, in the case of an outpatient, a court order requiring evaluation of the defendant. 

  
  IT IS FURTHER ORDERED that at such time as it is determined that the defendant is capable of understanding the nature and object of the proceedings, comprehends his or her own condition in reference to such proceedings, and is capable of rendering to counsel assistance in providing a proper defense, the defendant be delivered by the Department of Behavioral Health and Developmental Disabilities to the sheriff of this county, or the sheriff's lawful deputy, with transportation costs to be borne by the county. 

  
  IT IS FURTHER ORDERED that, should the Department of Behavioral Health and Developmental Disabilities determine that in light of present day medical knowledge that recovery of the defendant's legal mental competency to stand trial is not expected at any time in the foreseeable future, the defendant shall be dealt with by the Department as provided in OCGA § 17-7-130. 

  
  SO ORDERED, this the ______ day of ____________, 20______. 

  
  ______________________________ JUDGE, SUPERIOR COURT 

  
  __________________________________ JUDICIAL CIRCUIT, GEORGIA 

  
   
 


JUDICIAL DECISIONS

Constitutionality. - Due process is not violated by a requirement that a defendant, except for good cause shown, give notice of his intent to raise the issue of insanity. Jackson v. State, 267 Ga. 130, 475 S.E.2d 637 (1996).  

Requirement of pretrial notice of defense does not affect burden of proof. - The procedural requirement of pretrial notice to the state of a defense which would generally require expert opinion to rebut has no effect on the burden of proof. The state must still prove criminal intent, but the notice does not add a new burden, that the state must prove sanity without the aid of the "presumption" of sanity, in its case-in-chief. It is merely entitled to prior notice that it will have to present evidence in rebuttal to overcome defendant's evidence of insanity. Johncox v. State, 189 Ga. App. 188, 375 S.E.2d 139 (1988).  

Failure to file notice of intent. - The trial court did not err by failing to give defendant's requests to charge regarding insanity where defendant failed to file the notice of intent to raise this issue as required by this rule, counsel for the defendant specifically stated at trial that the defendant was not raising insanity as a defense, and no evidence of defendant's insanity was presented at trial. Chapman v. State, 258 Ga. 214, 367 S.E.2d 541 (1988).  
It was not error to deny admission of evidence of prior mental problems where notice of intent was not filed and since defense counsel could have found out about the earlier commitment from the defendant, or from the defendant's associates, or from the expert the defendant had hired long before the trial, counsel had not shown good cause for failing to file the required notice. Hodges v. State, 257 Ga. 818, 364 S.E.2d 275 (1988).  
Since the defendant raised no issue of insanity or mental illness, his requests to charge such were not pertinent or material to any issue in the case and were properly refused. Pruitt v. State, 258 Ga. 583, 373 S.E.2d 192 (1988), cert. denied, 493 U.S. 1093, 110 S. Ct. 1170, 107 L. Ed. 2d 1072 (1990).  

Timeliness of request. - There was no error in the denial for lack of notice of the defendant's request for a psychiatric evaluation after the guilt phase was completed but before the sentencing phase began (rather than a pre-trial evaluation). Sears v. State, 262 Ga. 805, 426 S.E.2d 553 (1993), overruled on other grounds, 287 Ga. 528, 697 S.E.2d 211 (2010).  

Late filing excused. - Refusal to allow defendant to file late notice of intent to raise issue of mental illness or mental retardation, resulting in exclusion of psychiatrist's testimony from guilt phase of trial, was not harmless error since it precluded defendant from receiving possible guilty but mentally ill verdict, and the state could not have been completely surprised by the notice which was filed two days before the presentation of any evidence. Johnson v. State, 262 Ga. 527, 422 S.E.2d 648 (1992).  

Withdrawal of notice of intent. - Where defendant withdrew his notice of insanity as a defense prior to trial, but offered evidence as to his mental health during the sentencing phase, the tender of such evidence was not the assertion of an insanity defense, and O.C.G.A. § 17-7-130.1 does not apply to authorize the trial court to call a psychiatrist; however, such action was not an improper comment by the court on issues of mitigation since the court had discretion to summon and examine witnesses of its own choosing. Henry v. State, 265 Ga. 732, 462 S.E.2d 737 (1995).  

Mental capacity relevant to issue of voluntariness of confession. - Evidence of a defendant's educational level and mental capacity relevant to the issue of the voluntariness of a confession should not have been excluded under this rule, since the defendant was not trying to raise the issue of his mental status at the time of the crime or at the time of trial, but at the time he gave the confession. Watkins v. State, 264 Ga. 657, 449 S.E.2d 834 (1994).  

Failure to request competency hearing not ineffective assistance. - A prisoner's counsel was not ineffective in not developing mitigating circumstances after receiving notice that the state was seeking the death penalty under O.C.G.A. § 17-10-30(b)(7) because the prisoner had requested that counsel not contact relatives and did not provide counsel with leads for such information. Further, counsel was not required under Ga. Unif. Super. Ct. R. 31.4 and Strickland to request an independent evaluation as to the prisoner's competency in that such a request would not have accomplished counsel's goal of a determination of whether there was a psychological or neurological explanation for the prisoner's behavior on the night of the murder. Newland v. Hall, 527 F.3d 1162 (11th Cir. 2008), cert. denied, 555 U.S. 1183, 129 S. Ct. 1336, 173 L. Ed. 2d 607 (2009).  

Evidence sufficient to support verdict of guilty but mentally ill. - Trial court properly denied defendant's motion for a new trial as the evidence was sufficient to support defendant's conviction as guilty but mentally ill under Ga. Unif. Super. Ct. R. 31.4 of criminal damage to property under O.C.G.A. § 16-7-23(a)(1) since: (1) defendant was mentally ill; (2) defendant knew society thought his conduct was wrong and deliberately chose his course of action because it was criminal and would get him arrested; (3) the jury was entitled to consider that defendant's expert failed to ask him why he wanted to be arrested and was unable to identify any specific delusion defendant had that would have legally justified his conduct; and (4) defendant intended by his actions to damage a substantial amount of a coffee shop's property. Murphy v. State, 263 Ga. App. 62, 587 S.E.2d 223 (2003).  

Evidence of "battered woman syndrome." - The fact that evidence of the "battered woman syndrome" is admissible in connection with an issue of self-defense does not mean that it can be used to raise the issues of insanity, mental illness, or mental incompetency without prior compliance with this rule. The jury may properly be instructed on the limited purpose of admissibility of the evidence relating to the "battered woman syndrome." Pugh v. State, 191 Ga. App. 394, 382 S.E.2d 143 (1989), aff'd, 260 Ga. 874, 401 S.E.2d 270 (1991).  
As the evidence of the "battered woman syndrome" is admissible for the purposes of establishing (1) reasonable fear of the wife in connection with a claim of self-defense, and (2) general character for violence of the husband, such evidence may not be excluded because defendant failed to satisfy the basis for admissibility of the same evidence as relevant to insanity, mental illness, or mental incompetency. Pugh v. State, 191 Ga. App. 394, 382 S.E.2d 143 (1989), aff 'd, 260 Ga. 874, 401 S.E.2d 270 (1991).  

Cited in Green v. State, 208 Ga. App. 1, 429 S.E.2d 694 (1993); Bierria v. State, 232 Ga. App. 622, 502 S.E.2d 542 (1998); Jones v. State, 282 Ga. 568, 651 S.E.2d 728 (2007).  

31.5. Notice of intention of defense to raise issue of insanity, mental illness, or intellectual disability at the time of the act

(A)  If, in any criminal proceeding, the defense intends to raise the issue that the defendant or accused was insane, mentally ill, or intellectually disabled at the time of the act or acts charged against the accused, by using expert or non-expert evidence, such intention must be stated, in writing, in a pleading denominated as "Notice of Intent of Defense to Raise Issue of Insanity, Mental Illness, or Intellectual Disability." This notice shall be filed and served upon the prosecuting attorney in accordance with Rule 31.1. Upon the filing of such notice, the judge shall determine from the prosecuting attorney and the defense attorney whether such issue requires any further mental examination of the accused or  any further non-jury hearing relative to this issue. 
  
Upon defense motion, the judge may enter an order requiring a mental evaluation of the defendant for the purposes of evaluating the degree of criminal responsibility or insanity at the time of the act in question. The judge may direct the Department of Behavioral Health and Developmental Disabilities to perform the evaluation at a time and place to be set by the department in cooperation with the county sheriff. A copy of the order shall be forwarded to the department accompanied by a copy of the indictment, accusation, or specification of charges, a copy of the police arrest report, where available, a copy of the defendant's Notice of Intent of Defense to Raise Issue of Insanity, Mental Illness, or Intellectual Disability if filed, and a brief summary of any known or alleged previous mental health treatment or hospitalization involving this particular person. Any other background information available to the court shall also be forwarded to the evaluating department to assist in performing adequately the requested services. Unless otherwise ordered by the court, the department shall submit its report to the requesting judge and the defendant's attorney. Contemporaneous with filing the Notice of Intent of Defense to Raise Issue of Insanity, defendant's attorney shall provide a copy of the report to the prosecuting attorney and shall so certify in writing attached to the notice. 
  
(B)  Except for good cause shown, the issue of insanity shall not be raised in the trial on the merits unless notice has been filed and served ahead of trial as provided in these rules. 
  
    (C)  A copy of a suggested order is attached as Specimen Order for Mental Evaluation re: Degree of Criminal Responsibility or Insanity at the Time of the Act. 

             

  
  

 IN THE SUPERIOR COURT OF ______ COUNTY 

STATE OF GEORGIA 

  
  THE STATE OF GEORGIA         INDICTMENT NO. 

  
  v. ____________________________         CHARGE(S): 

  
  

 ORDER FOR MENTAL EVALUATION 

re: DEGREE OF CRIMINAL RESPONSIBILITY OR INSANITY 

AT THE TIME OF THE ACT 

  
  WHEREAS, the defendant's sanity at the time of the act has been called into question, and evidence presented in the matter, and this court has found that it is appropriate for an evaluation to be conducted at public expense; 

  
  IT IS HEREBY ORDERED that the Department of Behavioral Health and Developmental Disabilities conduct an evaluation of the defendant, provide treatment of the defendant, if appropriate, and provide to this court a report of diagnosis, prognosis and its findings, with respect to: 

  
  Degree of Criminal Responsibility or Insanity at the Time of the Act. Whether or not the accused had the mental capacity to distinguish right from wrong in relation to the alleged act; or whether or not the presence of a delusional compulsion overmastered the accused's will to resist committing the alleged act. 

  
  IT IS FURTHER ORDERED that the department arrange with the county sheriff, or the sheriff's lawful deputies, for the prompt evaluation of said defendant, either at the county jail or at a specified hospital, with transportation costs to be borne by the county. Upon completion of the evaluation, the evaluating facility shall notify the sheriff, who shall promptly reassume custody of the accused. The department shall submit its report to the requesting judge and the defendant's attorney. Contemporaneous with filing the Notice of Intent of Defense to Raise Issue of Insanity, defendant's attorney shall provide a copy of the report to the prosecuting attorney and shall so certify in writing attached to the notice. 

  
  Copies of documents supporting this request are attached hereto, as follows: 

  
  (  ) Indictment/Accusation 

  
  (  ) Summary of previous mental health treatment and prior mental health records 

  
  (  ) Copy of arrest report 

  
  (  ) Other ______________________________ 

  
  So ordered, this the ______ day of ________, 20_. 

  
  ________________________________________ 

  
  JUDGE, SUPERIOR COURT 

  
  ________________________________________ 

  
  JUDICIAL CIRCUIT, GEORGIA 

  
  

 SPECIMEN ORDER FOR MENTAL EVALUATION 

RE: DEGREE OF CRIMINAL RESPONSIBILITY 

OR INSANITY AT THE TIME OF THE ACT  
 

  Editor's notes. - This rule was amended effective July 13, 2017.  


JUDICIAL DECISIONS

Notice. - Although involuntary intoxication was not specifically referenced in this rule, pre-trial notice of that defense was required as it was a subset of an insanity defense. McKelvin v. State, 305 Ga. 39, 823 S.E.2d 729 (2019).  

Defense dependent on more than lay witnesses. - While the defendant was correct that in 2013 there was no pre-trial notice requirement where an insanity-type defense, such as involuntary intoxication, was to be pursued exclusively through lay witnesses, the defense depended on more than lay-witness testimony as the defendant intended to call an emergency-department physician who treated the defendant on the night of the defendant's arrest; and the anticipated purpose of the physician's testimony was in exploring what testing the physician ordered, what substances the physician did not test for, and whether the defendant could have been on those substances, which required scientific or specialized knowledge, and veered into the realm of expert-witness testimony. McKelvin v. State, 305 Ga. 39, 823 S.E.2d 729 (2019).  

31.6. Notice of intention of defense to present evidence of acts of violence by the victim

(A)  The defense may, upon notice filed in accordance with Rule 31.1, claim justification and present during the trial of the pending case evidence of relevant specific acts of violence by the victim against third persons. 
  
(B)  The notice shall be in writing, served upon the state's counsel, and shall state the act of violence, date, county and the name, address and telephone number of the person for each specific act of violence sought to be introduced. The judge shall hold a hearing at such time as may be appropriate and may receive evidence on any issue of fact necessary to determine the request, out of the presence of the jury. The burden of proving that the evidence of specific acts of violence by the victim should be admitted shall be upon the defendant. The defendant may present during the trial evidence of only those specific acts of violence by the victim specifically approved by the judge. 
  
(C)  Notice of the state's intention to introduce evidence in rebuttal of the defendant's evidence of the victim's acts of violence and of the nature of such evidence, together with the name, address and telephone number of any witness to be called for such rebuttal, shall be given defendant's counsel and filed within five days before trial unless the time is shortened or lengthened by the judge. 
  


JUDICIAL DECISIONS

Contents of notice. - Evidence of victim's prior acts of violence was properly excluded, where defendant's pretrial notice stated only his "intent to introduce evidence of previous specific acts of violence against third persons by the deceased and victim"; the notice lacked specificity with regard to the times, places, and names of the third parties involved. Miller v. State, 263 Ga. 723, 438 S.E.2d 81 (1994); Watkins v. State, 264 Ga. 657, 449 S.E.2d 834 (1994).  

Prior difficulties requirement no longer viable. - The requirements imposed upon defendants under Rule 31.1 and this rule for introducing evidence of prior difficulties with the victim are no longer viable in light of a previous ruling that the state no longer has to comply with the similar requirements of Rule 31.1 and 31.3 when it desires to introduce evidence of prior difficulties by the victim with the defendant. Owens v. State, 270 Ga. 199, 509 S.E.2d 905 (1998); Scott v. State, 243 Ga. App. 383, 532 S.E.2d 141 (2000).  

Trial court did not abuse discretion. - Where the trial court was aware of its discretionary authority to shorten 10 day requirement, but concluded that it did not have any reason to exercise that discretion, there was no abuse of the trial court's discretion, especially considering that appellant's untimely notice did not contain all of the relevant information required by subdivision (B). Armstrong v. State, 265 Ga. 18, 453 S.E.2d 442 (1995); Anderson v. State, 228 Ga. App. 453, 491 S.E.2d 893 (1997).  
Trial court did not err by excluding testimony of defendant about prior threats or acts of violence he had seen the victim display, since he had made no effort to give the court prior notice of his intent to produce this testimony. Mullins v. State, 224 Ga. App. 218, 480 S.E.2d 264 (1997).  
Trial court did not err in excluding evidence of a prior act of violence by the victim based on defendant's total failure to provide notice regarding the incident. Young v. State, 228 Ga. App. 233, 491 S.E.2d 404 (1997); Fulton v. State, 232 Ga. App. 898, 503 S.E.2d 54 (1998).  
Trial court did not err in excluding evidence of prior acts of violence by the victim where, even though the defense offered evidence that the victim was the aggressor and had assaulted defendant, it did not make a prima facie showing that the use of deadly force was justified under the circumstances. Felder v. State, 273 Ga. 844, 545 S.E.2d 918 (2001).  
Because defendant did not object to the trial court's determination of when to hear and rule on the proposed Chandler evidence under Ga. Unif. Super. Ct. R. 31.1, 31.6, defendant could not complain on appeal when the trial court failed to hold a pre-trial Chandler hearing. Spencer v. State, 287 Ga. 434, 696 S.E.2d 617 (2010).  

Defendant's burden. - In seeking to gain admission of evidence of prior violent acts relevant to a justification defense, the burden is on the defendant to show that such evidence should be admitted, including a showing that defendant has satisfied the notice requirements. Johnson v. State, 270 Ga. 234, 507 S.E.2d 737 (1998).  
Because the defendant failed in the burden of proving that the evidence of specific acts of violence by the victim should be admitted, and testimony did not establish that the event occurred before the defendant's attack on the victim, the trial court's ruling that there was no evidence to support a defense of justification was not clearly erroneous. Cross v. State, 285 Ga. App. 518, 646 S.E.2d 723 (2007), cert. denied, No. S07C1479, 2007 Ga. LEXIS 680 (Ga. 2007).  

Defendant must show prejudice. - Even if the trial court erred by denying defendant a pretrial hearing under this rule, defendant's conviction would not be reversed since defendant could not show that prejudice was suffered from the failure to have the hearing before trial. Green v. State, 240 Ga. App. 650, 523 S.E.2d 632 (1999).  

Failure of counsel to meet notice requirements. - In a prosecution for malice murder, failure of defendant's counsel to meet the notice requirements for the admission of specific acts of violence by the victim was sufficient to support defendant's motion for a new trial on the basis of ineffective assistance of counsel. Johnson v. State, 266 Ga. 380, 467 S.E.2d 542 (1996).  
Failure of counsel to file timely or sufficient notice of specific acts of violence by the victim did not fall below an objective standard of reasonableness where neither defendant nor an investigator were able to produce viable evidence. Ball v. State, 232 Ga. App. 107, 501 S.E.2d 281 (1998).  
Trial court did not err in failing to admit evidence of specific acts of violence by the victims directed at third persons because accepting, arguendo, that the defense provided the state with oral notice of the acts, there was no evidence that such notice contained any of the specific act or third-party information required by Ga. Unif. Super. Ct. R. 31.6; under circumstances of a complete lack of meaningful information, a notice of intent must be deemed insufficient. Cook v. State, 286 Ga. 389, 689 S.E.2d 35 (2010).  
Trial court did not err when the court refused to admit evidence of prior bad acts allegedly committed by the victim against third parties that caused the defendant to fear the victim as the defendant failed to give proper and timely notice of the intent to use such evidence. Dyal v. State, 297 Ga. 184, 773 S.E.2d 249 (2015).  

Failure to request hearing or seek to introduce evidence. - When defense counsel did not request a hearing on the notice of intent under Ga. Unif. Super. Ct. R. 31.6(B), or seek to introduce evidence of prior acts of violence by the victim against the third parties, the defendant waived the right to a hearing and ruling under Rule 31.6. Glover v. State, 291 Ga. 152, 728 S.E.2d 221 (2012).  

Threats not acts of violence. - Trial court committed reversible error in applying this rule to exclude testimony that the victim had threatened defendant two months before the offenses that were the subject of prosecution, because the evidence at issue involved threats rather than specific violent acts. Hammond v. State, 233 Ga. App. 613, 504 S.E.2d 768 (1998).  

Showing required must be made to introduce evidence of victim's reputation for violence. - In order to make a prima facie showing for the purpose of introducing evidence of the victim's reputation for violence, defendant must show that the victim was the aggressor, the victim assaulted the defendant, and the defendant was honestly trying to defend himself. Stobbart v. State, 272 Ga. 608, 533 S.E.2d 379 (2000).  

Counsel's failure to timely file notice of intent to use evidence. - In an appeal from the denial of federal habeas relief, the Supreme Court of Georgia was found to have reasonably determined that trial counsel was not ineffective under the sixth amendment for failing to locate the ex-wife of a felony-murder victim at least 10 days before trial, as required by Ga. Unif. Super. Ct. R. 31.1 and 31.6, to testify that the victim had been violent toward her, which was relevant to the habeas petitioner's battered woman's defense; although counsel's hiring of an investigator to track down the victim's stepson and ex-wife one week after the trial started was belated and resulted in the exclusion of some, but not all, of the prior acts of violence testimony, the inmate was not prejudiced because she had confessed to stabbing the victim. Sedlak v. Sessions,  249 Fed. Appx. 787 (11th Cir. 2007)(Unpublished).  

Cited in Bray v. State, 229 Ga. App. 23, 492 S.E.2d 911 (1997); Darden v. State, 271 Ga. 449, 519 S.E.2d 921 (1999); Lewis v. State, 292 Ga. App. 257, 663 S.E.2d 721 (2008), cert. denied, No. S08C1869, 2008 Ga. LEXIS 885 (Ga. 2008); Brown v. State, 295 Ga. 804, 764 S.E.2d 376 (2014).  

31.7. Status conference

At any time prior to the trial of a criminal case, the judge may schedule a status conference sua sponte or at the request of any party. At the status conference, the judge may examine and inquire into any issue pending in the case. The status conference shall be attended by all attorneys of record and the defendant(s) as required by law or ordered by the court. 
  

  Editor's notes. - This rule was amended effective January 24, 2019.  

——————————

Rule 32. Criminal trial calendar.


32.1. Calendar preparation

All indictments and special presentments shall be set for trial within a reasonable time after arraignment. The judge or designee shall prepare a trial calendar, shall deliver a copy thereof to the clerk of court, and shall give notice in person or by mail to each counsel of record, the bondsman (if any) and the defendant at the last address indicated in court records, not less than 7 days before the trial date or dates. The calendar shall list the dates that cases are set for trial, the cases to be tried at that session of court, the case numbers, the names of the defendants and the names of the defense counsel. 
  


JUDICIAL DECISIONS

Denial of a motion for continuance because of noncompliance with this rule was not an abuse of discretion, where defendant was informed by the trial court at arraignment time of the trial date and the obvious purpose of the rule was satisfied. Payne v. State, 195 Ga. App. 523, 394 S.E.2d 781 (1990).  
Denial of motion for continuance because of noncompliance with deadlines was not an abuse of discretion, in the absence of a proffer of defendant's trial counsel's testimony or other evidence to support this claim. Currington v. State, 270 Ga. App. 381, 606 S.E.2d 619 (2004).  
Trial court abused the court's discretion when the court denied a defendant's motion for a continuance of a trial date as the seven-day notice requirement of Ga. Unif. Super. Ct. R. 32.1 was not adhered to, and the defendant established harm as a result therefrom due to counsel's admitted unpreparedness to proceed to trial. Heard v. State, 308 Ga. App. 854, 709 S.E.2d 582 (2011).  

Noncompliance with rule was not an abuse of discretion. - Because the trial court's calendar did not allow for the defendant's trial to be continued within the current term of court, and hence a demand for a speedy trial could not be met in light of the fact that the court gave the parties an opportunity to dispose of the case by way of a plea agreement, its noncompliance with Ga. Unif. Super. Ct. R. 32.1, denial of a motion to continue, and dismissal of the case for want of prosecution were not an abuse of discretion. State v. Hitchcock, 285 Ga. App. 140, 645 S.E.2d 631 (2007).  

Compliance with rule. - Trial court did not wholly fail to comply with the seven-day notice requirement of Ga. Unif. Super. Ct. R. 32.1 because the trial court gave at least five days notice, and it was apparent by the defendant's demand for trial that the defendant had shortened the time for trial, which constituted a factor for the trial court to consider when setting the trial date; the trial court was attempting to comply with the demand for trial, and the only way to do so was by deviating from the notice requirement. Higuera-Hernandez v. State, 289 Ga. 553, 714 S.E.2d 236 (2011).  

Mailing of trial calendar ten days before trial. - A bonding company was given proper notice where a copy of the trial calendar was mailed to it ten days prior to the defendant's scheduled trial date. Taylor v. State, 194 Ga. App. 245, 390 S.E.2d 601, cert. denied, 194 Ga. App. 912, 390 S.E.2d 601 (1990).  

Case called on date trial demand filed. - The trial court did not err in allowing the state to call a case for trial on the date the demand for trial was filed, as no objection was raised at trial. Bennett v. State, 187 Ga. App. 234, 369 S.E.2d 552 (1988).  

Notice to bondsman. - Where the principal initially appeared for trial, continued to appear until well into the trial, and the bondsman was promptly notified of the failure to reappear, the failure to notify the bondsman of the date of the trial's start, as required under this rule, did not mandate invalidation of the bond. Osborne Bonding Co. v. Harris, 183 Ga. App. 764, 360 S.E.2d 32, cert. denied, 183 Ga. App. 906, 360 S.E.2d 32 (1987).  

Failure to give notice to facilitate speedy trial. - If compliance with the notice requirement of this rule would cause the state to violate defendant's right to a speedy trial, a trial court does not abuse its discretion in proceeding to trial in accordance with defendant's speedy trial demand. Kellibrew v. State, 239 Ga. App. 783, 521 S.E.2d 921 (1999).  

Waiver of right to speedy trial. - Because the accused did not appear for trial even though his attorney was given proper, timely written notice of the trial date and because the clerk of the court had mailed a notice to the defendant at the last address indicated in the court records, there was no abuse of discretion in ruling that the demand for a speedy trial had been waived. Sykes v. State, 236 Ga. App. 518, 511 S.E.2d 566 (1999).  
Trial court's failure to comply with Ga. Unif. Super. Ct. R. 32.1 by not preparing a trial calendar and giving written notice to defendant of defendant's trial date meant that defendant's motion for discharge and acquittal should have been granted as defendant did not waive defendant's speedy trial right; rather, defendant's right to a speedy trial was violated when defendant did not appear at defendant's trial and defendant's case was not tried within the applicable time limits thereafter, as defendant did not timely receive the message left on defendant's answering machine that defendant's trial was the next day. Clark v. State, 259 Ga. App. 573, 578 S.E.2d 184 (2003).  

Defendant explicitly declined offer of continuance. - Trial court did not err by conducting the defendant's trial despite the fact that the defendant received inadequate notice of trial under Ga. Unif. Super. Ct. R. 32.1 because although the defendant objected to the lack of full notice, the defendant ultimately explicitly declined the trial court's offer of a continuance; acquiescence deprived the defendant of the right to complain further on appeal. Fields v. State, 310 Ga. App. 455, 714 S.E.2d 45 (2011).  

Hearing prior to trial not required on requested admission of evidence. - Trial court's denial of defendant's request to make a proffer of evidence regarding defendant's victim's propensity for violence, which was relevant to defendant's claim of self-defense on charges that defendant committed aggravated assault and battery and criminal damage to property, was found to be proper because there was no requirement that a hearing be held prior to trial on such request, defendant was allowed to introduce evidence of the victim's violent propensity, and defendant failed to show prejudice; accordingly, pursuant to a combined reading of Ga. Unif. Super. Ct. R. 31.1, 31.6(B), and 31.2, the trial court acted properly. Scott v. State, 261 Ga. App. 756, 583 S.E.2d 579 (2003).  

Attorney's criminal contempt for failure to appear. - An attorney was properly found in direct criminal contempt under O.C.G.A. § 15-1-4 for failure to appear at trial because while the attorney claimed that the attorney did not receive seven days' notice of the trial date under Ga. Unif. Super. Ct. R. 32.1, the attorney's remedy was to seek a continuance as the attorney had received the trial court's directive to appear by fax and telephone call. In re Beckstrom, 295 Ga. App. 179, 671 S.E.2d 215 (2008).  

Cited in Croft v. State, 180 Ga. App. 705, 350 S.E.2d 34 (1986).  

32.2. Removal from calendar

No case shall be postponed or removed from the calendar except by the judge. 
  

——————————

Rule 33. Pleading by defendant.

Rules text
Law reviews. -  For annual survey of criminal law and procedure, see 40 Mercer L. Rev. 153 (1988).  

  For comment, "Right to Counsel Denied:  Corporate Criminal Prosecutions, Attorney Fee Agreements, and the Sixth Amendment," see 58 Emory L.J. 1265 (2009).  

33.1. Alternatives

(A)  A defendant may plead guilty, not guilty, or in the discretion of the judge, nolo contendere. A plea of guilty or nolo contendere should be received only from the defendant personally in open court, except when the defendant is a corporation, in which case the plea may be entered by counsel or a corporate officer. 
  
(B)  A defendant may plead nolo contendere only with the consent of the judge. Such a plea should be accepted by the judge only after due consideration of the views of the parties and the interest of the public in the effective administration of justice. Procedurally, a plea of nolo contendere should be handled under these rules in a manner similar to a plea of guilty. [In state court, see State Court Rule 33.1.] 
  
Law reviews. -  For survey article on death penalty law, see 59 Mercer L. Rev. 123 (2007). For article, "The Misunderstood Alford Plea:  A Primer," see 19 Ga. St. B.J. 8 (2013).   


JUDICIAL DECISIONS

Right to petition to enter plea of nolo contendere. - Trial court's refusal to consider defendant's petition to enter a plea of nolo contendere based on a blanket policy foreclosing any consideration of the propriety of the plea in all cases was an abdication by the court of its judicial responsibility. Vanegas v. State, 249 Ga. App. 76, 547 S.E.2d 718 (2001).  
Defendant's conviction upon plea of not guilty following the trial court's denial of his petition to enter a plea of nolo contendere could not be deemed a waiver of his right to tender the petition. Vanegas v. State, 249 Ga. App. 76, 547 S.E.2d 718 (2001).  
If the right to tender a petition to enter a plea of nolo contendere is to be preserved on appeal, the record must reflect an objection and ruling thereon to avoid waiver. Vanegas v. State, 249 Ga. App. 76, 547 S.E.2d 718 (2001).  

No right to enter guilty plea. - Trial court properly rejected a defendant's tendered guilty plea to charges of felony murder and armed robbery, and entered a nolle prosequi without the defendant's consent as to those charges, because Ga. Unif. Super. Ct. R. 30.2, 33.1, and 33.10 did not confer on defendants the right to enter a guilty plea. Sanders v. State, 280 Ga. 780, 631 S.E.2d 344 (2006).  

Withdrawal of guilty plea not required. - Even if a defendant had been told that the penalty for possession of a firearm by a convicted felon was one to five years when the penalty in the defendant's case was actually a mandatory five years, there was no manifest injustice under Ga. Unif. Super. Ct. R. 33 requiring that the defendant be allowed to withdraw the guilty plea, as the alleged error had no effect on the defendant's sentence. Williams v. State, 287 Ga. App. 754, 652 S.E.2d 637 (2007).  

Cited in Bullard v. State, 198 Ga. App. 603, 402 S.E.2d 539 (1991).  

33.2. Aid of counsel - Time for deliberation

(A)  A defendant shall not be called upon to plead before having an opportunity to retain counsel, or if defendant is eligible for appointment of counsel, until counsel has been appointed or right to counsel waived. A defendant with counsel shall not be required to enter a plea if counsel makes a reasonable request for additional time to represent the defendant's interest, or if the defendant has not had a reasonable time to consult with counsel. 
  
(B)  A defendant without counsel should not be called upon to plead to any offense without having had a reasonable time to consider his decision. When a defendant without counsel tenders a plea of guilty or nolo contendere to an offense, the court should not accept the plea unless it is reaffirmed by the defendant after a reasonable time for deliberation, following the advice from the court required in section 33.8. 
  


JUDICIAL DECISIONS

Noncompliance with rule did not reverse conviction. - Since the record indicated beyond a reasonable doubt that no harm resulted in accepting defendant's plea of not guilty in the absence of defense counsel, noncompliance with this rule did not require reversal of the defendant's conviction. Bache v. State, 208 Ga. App. 591, 431 S.E.2d 412 (1993).  

Absence of counsel at arraignment harmless error. - Since a record indicated beyond a reasonable doubt that no harm resulted in accepting defendant's plea of not guilty in the absence of defense counsel, noncompliance with this rule did not require reversal of defendant's conviction. Coney v. State, 316 Ga. App. 303, 728 S.E.2d 899 (2012).  

Cited in Williams v. State, 221 Ga. App. 291, 470 S.E.2d 922 (1996).  

33.3. Propriety of plea discussions and plea agreements

(A)  In cases in which it appears that the interests of the public in the effective administration of criminal justice (as stated in section 33.6) would thereby be served, the prosecuting attorney may engage in plea discussions for the purpose of reaching a plea agreement. The prosecuting attorney should engage in plea discussions or reach a plea agreement with the defendant only through defense counsel, except when the defendant is not eligible for or does not desire appointment of counsel and has not retained counsel. 
  
(B)  The prosecuting attorney, in reaching a plea agreement, may agree to one or more of the following, as dictated by the circumstances of the individual case: 
  
(1)  to make or not to oppose favorable recommendations as to the sentence which should be imposed if the defendant enters a plea of guilty or nolo contendere; 
  
(2)  to seek or not to oppose dismissal of the offense charged if the defendant enters a plea of guilty or nolo contendere to another offense reasonably related to defendant's conduct; or, 
  
(3)  to seek or not to oppose dismissal of other charges or potential charges against the defendant if the defendant enters a plea of guilty or nolo contendere. 
  

33.4. Relationship between defense counsel and client

(A)  Defense counsel should conclude a plea agreement only with the consent of the defendant, and should ensure that the decision to enter or not enter a plea of guilty or nolo contendere is ultimately made by the defendant. 
  
(B)  To aid the defendant in reaching a decision, defense counsel, after appropriate investigation, should advise the defendant of the alternatives available and of considerations deemed important by him in reaching a decision. 
  

33.5. Responsibilities of the trial judge

(A)  The trial judge should not participate in plea discussions. 
  
(B)  If a tentative plea agreement has been reached, upon request of the parties, the trial judge may permit the parties to disclose the tentative agreement and the reasons therefor in advance of the time for the tendering of the plea. The judge may then indicate to the prosecuting attorney and defense counsel whether the judge will likely concur in the proposed disposition if the information developed in the plea hearing or presented in the presentence report is consistent with the representations made by the parties. If the trial judge concurs but the final disposition differs from that contemplated by the plea agreement, then the judge shall state for the record what information in the presentence report or hearing contributed to the decision not to sentence in accordance with the plea agreement. 
  
(C)  When a plea of guilty or nolo contendere is tendered or received as a result of a plea agreement, the trial judge should give the agreement due consideration, but notwithstanding its existence, must reach an independent decision on whether to grant charge or sentence leniency under the principles set forth in section 33.6 of these rules. 
  


JUDICIAL DECISIONS

Court did not inject itself into plea negotiations by merely informing the defendant of the available options, i.e., enter a non-negotiated plea or go to trial since the plea negotiations failed to secure a plea. Brassfield v. State, 242 Ga. App. 747, 531 S.E.2d 148 (2000).  
Trial court did not enter into plea negotiations and neither promised nor implied that the court would only give the defendant a 10-year sentence, or that the court would give the defendant a higher sentence if no plea was entered; thus, the trial court did not improperly insert itself into the plea negotiation process. Boccia v. State, 335 Ga. App. 687, 782 S.E.2d 792 (2016).  
Habeas court erred in reversing the petitioner's guilty pleas on the grounds of judicial interference or coercion; claims of violation of Ga. Unif. Super. Ct. R. 33.5 were not cognizable. The trial court's exchange with the petitioner stating that the court "didn't want to play games" did not threaten the petitioner with a particular sentence and did not reveal the judge's preference about whether the petitioner pled guilty. Kennedy v. Hines, 305 Ga. 7, 823 S.E.2d 306 (2019).  

Court discretion regarding plea negotiation process. - While there is no harm in the court's merely communicating to defense counsel its willingness or lack of willingness to accept a particular plea agreement independently negotiated by the parties, it is clearly inappropriate for the court to go further by making statements which have the effect of inserting it into the negotiation process itself. Skomer v. State, 183 Ga. App. 308, 358 S.E.2d 886 (1987).  

Court's failure to indicate stance on plea agreement. - Trial court did not derail a tentative plea agreement by refusing to indicate whether the court would be willing to accept the proposed disposition in the plea agreement because, although the trial court could provide the parties with an indication of the likelihood that, after a plea hearing, the court would look favorably upon a certain proposed sentence, the trial court was not required to do so. Carr v. State, 301 Ga. 128, 799 S.E.2d 175 (2017).  
Defendant has no right to enter a guilty plea and when the State and an accused have reached a tentative plea agreement, the trial judge may permit the parties to disclose the tentative agreement and the reasons therefor in advance of the time for the tendering of the plea; after such a disclosure, the trial judge is permitted to indicate to the prosecuting attorney and defense counsel whether the judge will likely concur in the proposed disposition. Carr v. State, 301 Ga. 128, 799 S.E.2d 175 (2017).  
At the plea hearing, if the trial court ultimately determines that it would impose a longer sentence than provided in the plea agreement, it must provide the defendant with an opportunity to withdraw their plea; and if it ultimately determines that it would impose a shorter sentence than provided in the plea agreement, it must provide the State with an opportunity to withdraw its consent to the plea. Carr v. State, 301 Ga. 128, 799 S.E.2d 175 (2017).  
Nothing requires the trial court to provide the parties with any advance assurance about its willingness to impose a proposed sentence prior to a guilty plea hearing. Carr v. State, 301 Ga. 128, 799 S.E.2d 175 (2017).  
Trial court did not derail a plea agreement that defendant was trying to negotiate with the State when the court refused to indicate whether it would be willing to accept a proposed plea agreement in which defendant would serve a 25-year sentence for voluntary manslaughter as nothing in Ga. Unif. Super. Ct. R. 33.5(B) requires the trial court to provide the parties with any advance assurance about its willingness to impose a proposed sentence prior to a guilty plea hearing. Carr v. State, 301 Ga. 128, 799 S.E.2d 175 (2017).  

Entry of plea in district attorney's absence. - Where the district attorney was not present in court when a plea was entered and did not consent to it, the trial court was without authority to accept a plea to an offense different from the one alleged in the accusation. State v. Dawson, 203 Ga. App. 854, 419 S.E.2d 30 (1992).  

Trial court's statements rendering guilty plea involuntary. - Repeated statements by the trial court about its reluctance to impose a death sentence and giving 90% odds on a sentence of life without parole if permitted to impose sentence constituted participation in the plea negotiation process that rendered the resulting guilty plea involuntary. McDaniel v. State, 271 Ga. 552, 522 S.E.2d 648 (1999).  
Trial court erred in denying the defendant's plea withdrawal motion based on the trial judge's act of improperly entering into the plea bargaining process and telling the defendant that the same sentence considerations would not be given if the defendant went to trial as opposed to if the defendant entered a plea. Gibson v. State, 281 Ga. App. 607, 636 S.E.2d 767 (2006).  

Cited in Baldwin v. State, 217 Ga. App. 866, 460 S.E.2d 80 (1995); Taylor v. State, 248 Ga. App. 715, 548 S.E.2d 414 (2001); Vanegas v. State, 249 Ga. App. 76, 547 S.E.2d 718 (2001); In re S.F., 312 Ga. App. 671, 719 S.E.2d 558 (2011); Leverette v. State, 291 Ga. 834, 732 S.E.2d 255 (2012).  

33.6. Consideration of plea in final disposition

(A)  It is proper for the judge to grant charge and sentence leniency to defendants who enter pleas of guilty or nolo contendere when the interests of the public in the effective administration of criminal Justice are thereby served. Among the considerations which are appropriate in determining this question are: 
  
(1)  that the defendant by entering a plea has aided in ensuring the prompt and certain application of correctional measures; 
  
(2)  that the defendant has acknowledged guilt and shown a willingness to assume responsibility for conduct; 
  
(3)  that the leniency will make possible alternative correctional measures which are better adapted to achieving rehabilitative, protective, deterrent or other purposes of correctional treatment, or will prevent undue harm to the defendant from the form of conviction; 
  
(4)  that the defendant has made public trial unnecessary when there are good reasons for not having the case dealt with in a public trial; 
  
(5)  that the defendant has given or offered cooperation when such cooperation has resulted or may result in the successful prosecution of other offenders engaged in equally serious or more serious criminal conduct; 
  
(6)  that the defendant by entering a plea has aided in avoiding delay (including delay due to crowded dockets) in the disposition of other cases and thereby has increased the probability of prompt and certain application of correctional measures to other offenders. 
  
(B)  The judge should not impose upon a defendant any sentence in excess of that which would be justified by any of the rehabilitative, protective, deterrent or other purposes of the criminal law merely because the defendant has chosen to require the prosecution to prove the defendant's guilt at trial rather than to enter a plea of guilty or nolo contendere. 
  


JUDICIAL DECISIONS

Factors considered in sentencing. - This rule does not require a trial court to sentence a defendant to the same sentence that would have been appropriate had a guilty plea been entered, but the court may determine from a consideration of the evidence and observations of the defendant that leniency is unwarranted. Johnson v. State, 224 Ga. App. 568, 481 S.E.2d 268 (1997); Arnold v. State, 228 Ga. App. 470, 491 S.E.2d 819 (1997).  

Consideration of credibility not improper. - Trial court did not err when the court took proper account of the jury's implicit finding as to the defendant's credibility and imposed a sentence within the statutory range in order to deter others from committing child molestation or attacking their victims' credibility at trial. Cobb v. State, 356 Ga. App. 187, 843 S.E.2d 912 (2020).  

Vindictive sentence not shown. - There was no showing that the defendant's sentences for enticing a minor for indecent purposes, statutory rape, and contributing to the delinquency of a minor were vindictively enhanced in violation of Ga. Unif. Super. Ct. R. 33.6(B) after the defendant was allowed to revoke a guilty plea because, inter alia, the trial judge found that an enhanced sentence was warranted based on material differences between the facts presented regarding the nature of the crimes during the plea hearing and the trial; the concurrent sentences of 15 years to serve for enticing a minor for indecent purposes and statutory rape, plus 12 concurrent months for contributing to the delinquency of a minor were within statutory limits and valid. There was no absolute constitutional bar to imposing a more severe sentence upon re-sentencing. Hawes v. State, 298 Ga. App. 461, 680 S.E.2d 513 (2009), cert. denied, No. S09C1769, 2010 Ga. LEXIS 15 (Ga. 2010).  

Sentence not improperly enhanced because defendant chose trial. - Trial court did not impose an unjustifiably lengthy sentence merely because a defendant chose to require the prosecution to prove the defendant's guilt at trial rather than to enter a plea of guilty because the trial court sentenced defendant to the maximum term of 20 years in prison for kidnapping and on each of the aggravated assault counts, the trial court also exercised the court's discretion to run all of the counts concurrently instead of consecutively; the defendant's claim that the trial court punished the defendant for exercising the defendant's right to a jury trial was not supported by the transcript, which revealed that the sentence imposed by the trial court was based on the defendant's lack of remorse. Brown v. State, 299 Ga. App. 782, 683 S.E.2d 874 (2009).  

Sentence within the statutory limits. - Although the judge did not indicate the rationale for sentencing defendant to the maximum penalty for the convicted crime, there was no evidence that the judge was motivated to do so merely because defendant refused to enter a guilty plea, and the sentence was within the minimum and maximum sentences prescribed by law. West v. State, 241 Ga. App. 877, 528 S.E.2d 287 (2000).  
After a defendant declined a plea bargain then was convicted and sentenced to longer prison terms which were to run consecutively, but were within the statutory guidelines, there was no showing of vindictiveness by the trial court against the defendant for having chosen to proceed to trial to require reversal pursuant to Ga. Unif. Super. Ct. R. 33.6(B). Green v. State, 277 Ga. App. 867, 627 S.E.2d 914 (2006).  

Sentence improper. - Despite enumerating such as error, a five-year concurrent sentence imposed against the defendant upon a conviction of misdemeanor cruelty to children was reversed, and the case was remanded for resentencing, as it was not authorized by law. Price v. State, 281 Ga. App. 844, 637 S.E.2d 468 (2006).  

Cited in Lee v. State, 199 Ga. App. 246, 404 S.E.2d 598 (1991).  

33.7. Determining voluntariness of plea

The judge shall not accept a plea of guilty or nolo contendere without first determining, on the record, that the plea is voluntary. By inquiry of the prosecuting attorney and defense counsel, the judge should determine whether the tendered plea is the result of prior plea discussions and a plea agreement, and, if it is, what agreement has been reached. If the prosecuting attorney has agreed to seek charge or sentence leniency which must be approved by the judge, the judge must advise the defendant personally that the recommendations of the prosecuting attorney are not binding on the judge. The judge should then address the defendant personally and determine whether any other promises or any force or threats were used to obtain the plea. 
  


JUDICIAL DECISIONS

Failure to make inquiry. - The court abused its discretion in denying defendant's motion to withdraw his guilty plea where the court failed to follow the inquiry set forth in this section to ascertain whether defendant's guilty plea was voluntary and defendant was unrepresented. Williams v. State, 221 Ga. App. 291, 470 S.E.2d 922 (1996).  

No hearing mandated. - Despite the defendant's contrary contention, Ga. Unif. Super. Ct. R. 33.7 did not require the trial court to conduct a hearing if the defendant indicated that he wanted to enter a plea, but merely set forth the procedure for determining whether a plea was voluntary; hence, even if the appellate court construed the defendant's apparent indecision as a coherent request to plead guilty, the defendant failed to show that the trial court was required to accept that plea. Hicks v. State, 281 Ga. App. 217, 635 S.E.2d 830 (2006).  

Voluntariness of plea supported by the record. - Where the court specifically asked whether there had been any promises, force, or threats of any kind to get him to plead guilty, and defendant replied, "No, sir," the trial court did not err in accepting his guilty plea to one count of sale of cocaine. McCloud v. State, 272 Ga. App. 609, 612 S.E.2d 907 (2005).  
Requirements of Ga. Unif. Super. Ct. R. 33.7 were met in that the trial court was aware that the plea was negotiated and what agreement had been reached, the trial court made inquiry about promises or threats inducing the plea and was told there were none, and the trial court determined in colloquy with the defendant that the plea was voluntary. Brown v. State, 280 Ga. 658, 631 S.E.2d 687 (2006).  
With regard to a defendant's convictions for voluntary manslaughter and possession of a firearm by a convicted felon after entry of a guilty plea, because the record showed that before the trial court accepted the plea, the state clearly advised the defendant of the maximum possible sentence and told the defendant that the recommendations of the state were not binding, and the defendant indicated that defendant understood, a reviewing court found no merit in the defendant's contention on appeal that the trial court erred by not following proper procedure in accepting the defendant's guilty plea. LaFette v. State, 285 Ga. App. 516, 646 S.E.2d 725 (2007).  
Trial court did not abuse the court's discretion in denying the defendant's motion to withdraw the defendant's guilty pleas; the defendant's claim that the defendant was not advised on the record as to the mandatory minimum sentences for murder and felony murder before pleading guilty and that defense counsel told the defendant that the defendant was taking a 20-year sentence and might serve 15 years was belied by the record, although the words "mandatory minimum sentence" were not used. Bradley v. State, 305 Ga. 857, 828 S.E.2d 322 (2019).  

Defendant's plea held voluntary. - Assertions that the defendant did not knowingly waive the defendant's constitutional rights when pleading guilty, did not understand a recidivist sentence could be imposed, and was subjected to a threat that defense counsel would "abandon the case" if the defendant did not plead guilty, were belied by the transcript of the plea hearing and directly contradicted by counsel. The transcript established that the defendant's plea was freely and voluntarily entered, that the defendant understood the nature of the charges, and that the defendant was aware of the consequences of the plea. Williams v. State, 296 Ga. App. 270, 674 S.E.2d 115 (2009).  

Motion to withdraw plea properly denied. - Trial court did not abuse its discretion in denying the defendant's post-sentence motion to withdraw a guilty plea, because the defendant failed to show the ineffective assistance of trial counsel in incorrectly assessing the strength of the state's case, and recognizing the existence of exculpatory evidence; moreover, any coercion the defendant experienced did not manifest itself from counsel's actions, but arose from the circumstances the defendant felt during the entire hearing process. Collier v. State, 281 Ga. App. 646, 637 S.E.2d 72 (2006).  

Withdrawal of guilty plea properly denied. - Because: (1) the facts of the case as narrated by the prosecutor presented a sufficient factual basis for the defendant's pleas; (2) the trial court informed the defendant of the consequences of the guilty pleas, waiver of certain constitutional and statutory rights, and the minimum and maximum possible sentences for the crimes charged; and (3) the defendant admitted guilt and to entering the guilty plea freely and voluntarily, the trial court did not abuse its discretion in denying withdrawal of said pleas. Foster v. State, 281 Ga. App. 584, 636 S.E.2d 759 (2006).  
Because: (1) the record evidence adequately showed that the defendant voluntarily entered a non-negotiated guilty plea, with a full understanding of rights waived and the sentence which could have been imposed; (2) the trial court reviewed the relevant Boykin questions; and (3) the defendant had ample time to discuss the same with counsel and was not rushed or forced to enter the plea, the trial court did not err in denying withdrawal of said plea. Brown v. State, 285 Ga. App. 119, 645 S.E.2d 606 (2007).  
Defendant's motion to withdraw defendant's plea was properly denied because the transcript showed compliance with the procedures required by Ga. Unif. Super. Ct. R. 33 in order to establish that the plea was knowing, intelligent, and voluntary; the record specifically refuted the defendant's claim that the defendant believed the defendant had "recourse" under the Alford doctrine to prove the defendant's innocence. Jackson v. State, 299 Ga. App. 662, 683 S.E.2d 623 (2009).  

Cited in King v. State, 270 Ga. 367, 509 S.E.2d 32 (1998); Graham v. State, 236 Ga. App. 673, 512 S.E.2d 921 (1999); Jackson v. State, 271 Ga. 705, 523 S.E.2d 871 (1999); Wiggins v. State, 245 Ga. App. 527, 538 S.E.2d 180 (2000); Vanegas v. State, 249 Ga. App. 76, 547 S.E.2d 718 (2001);.  

33.8. Defendant to be informed

The judge should not accept a plea of guilty or nolo contendere from a defendant without first: 
  
(A)  Determining on the record that the defendant understands the nature of the charge(s); 
  
(B)  Informing the defendant on the record that by entering a plea of guilty or nolo contendere one waives: 
  
(1)  the right to trial by jury; 
  
(2)  the presumption of innocence; 
  
(3)  the right to confront witnesses against oneself; 
  
(4)  the right to subpoena witnesses; 
  
(5)  the right to testify and to offer other evidence; 
  
(6)  the right to assistance of counsel during trial; 
  
(7)  the right not to incriminate oneself; and that by pleading not guilty or remaining silent and not entering a plea, one obtains a jury trial; 
  
(C)  Where a defendant is not represented by counsel, informing the defendant of his right to be assisted by counsel in entering the plea, as well as at trial, and that the defendant is knowingly and voluntarily waiving that right; and 
  
(D)  Informing the defendant on the record: 
  
(1)  of the terms of any negotiated plea; 
  
(2)  that a plea of guilty may have an impact on his or her immigration status if the defendant is not a citizen of the United States; 
  
(3)  of the maximum possible sentence on the charge, including that possible from consecutive sentences and enhanced sentences where provided by law; and/or 
  
(4)  of the mandatory minimum sentence, if any, on the charge.  
  
This information may be developed by questions from the judge, the prosecuting attorney or the defense attorney or a combination of any of these. 
  


JUDICIAL DECISIONS

Record must show understanding and voluntariness. - While the trial court is not necessarily required to address each issue listed in this rule, the record as a whole must show that the defendant understood the rights he was waiving and that the plea was entered voluntarily. Watt v. State, 204 Ga. App. 839, 420 S.E.2d 769 (1992), cert. denied, 204 Ga. App. 922, 420 S.E.2d 769 (1992).  
Withdrawal of defendant's plea of guilty to an aggravated assault charge was necessary where there was no determination on the record of defendant's actual understanding of the nature of the charges against him and whether this guilty plea was motivated by his trial counsel's erroneous suggestion that he might be retried on a rape charge. McKibben v. State, 212 Ga. App. 866, 443 S.E.2d 640 (1994).  

Recital of rule to the letter not necessary. - A defendant had properly been advised of his rights before entering a guilty plea as the state did not have to show that Ga. Unif. Super. Ct. R. 33.8 was recited to the letter to rebut an attack on a guilty plea; both the defendant and defense counsel had signed a plea form stating that the defendant had the right to testify, that the defendant did not have to testify, and that if the defendant chose not to testify, this could not be used as evidence against the defendant. Moon v. State, 286 Ga. App. 360, 649 S.E.2d 355 (2007).  
State need not show that Ga. Unif. Super. Ct. R. 33.8 was recited to the letter to rebut an attack on a guilty plea. Askew v. State, 318 Ga. App. 454, 734 S.E.2d 222 (2012).  

No duty to personally inform defendant of elements of crime. - The law does not require the trial court to personally inform the accused of the elements of the crime to which he is pleading guilty. Mock v. State, 218 Ga. App. 514, 462 S.E.2d 429 (1995); Thompson v. State, 240 Ga. App. 539, 524 S.E.2d 239 (1999).  

Nature of the charges clear from plea hearing transcript. - Defendant who pled guilty to charges based on a home invasion was not entitled to an out-of-time appeal on the basis that the defendant was not aware of the nature of the charges against the defendant because the plea hearing transcript showed that the prosecutor identified the charges, the range of punishments, and the factual basis, and the defendant indicated that the defendant understood the charges, the facts were true and correct, the defendant was satisfied with the defendant's representation, and the defendant wanted to plead guilty. Cooper v. State, 348 Ga. App. 649, 824 S.E.2d 571 (2019).  

Failure to advise of effect on immigration status was not basis to set aside plea. - Although a trial court did not comply with O.C.G.A. § 17-7-93(c) and Ga. Unif. Super. Ct. R. 33.8(C)(2) when the court failed to advise a resident alien that the alien's guilty but mentally ill plea could have an impact on immigration status, the immigration consequences were collateral consequences, the asserted fact that defendant was not a citizen was not apparent from the record, there was no record evidence that defendant was not aware of the potential immigration consequences from some other source and, therefore, defendant did not show resulting harm or manifest injustice. Smith v. State, 287 Ga. 391, 697 S.E.2d 177 (2010), overruled on other grounds by Collier v. State, 834 S.E.2d 769, 2019 Ga. LEXIS 708 (Ga. 2019).  

Voluntariness of plea supported by record. - Although the trial court did not specifically address each issue found in this rule, the court's determination of voluntariness may be found clearly supported by the record. McClendon v. State, 256 Ga. 480, 350 S.E.2d 235 (1986); Johns v. State, 223 Ga. App. 553, 479 S.E.2d 388 (1996); Raley v. State, 241 Ga. App. 713, 527 S.E.2d 590 (2000).  
Where appellant enumerates as error the trial court's failure to comply with Rules 33.7, 33.8 and 33.9, asserts that this flaw in his sentencing hearing requires reversal of the lower court's ruling, and the record reveals that the trial court did not comply fully with the requirements of Rule 33.8, this error was harmless where appellant's counsel satisfactorily explained his constitutional rights and the consequences of his plea, and the record as a whole demonstrated that appellant's action was known and voluntary. Wood v. State, 190 Ga. App. 179, 378 S.E.2d 520 (1989).  
When the hearing record affirmatively reflects that a defendant has consulted with counsel regarding his guilty plea, and on appeal an ineffective assistance of counsel claim is not timely asserted in regard to the plea, it may be presumed (subject to rebuttal) that counsel has adequately advised his client regarding the meaning and effect of the subsequently offered plea. And such consultation constitutes an additional factor which may be considered in determining plea validity. Scurry v. State, 194 Ga. App. 165, 390 S.E.2d 255 (1990).  
Even though the trial court did not mention all of the rights defendant was waiving, it was clear that the court determined the voluntariness of his plea. Moore v. State, 225 Ga. App. 860, 485 S.E.2d 552 (1997); Manues v. State, 232 Ga. App. 454, 501 S.E.2d 826 (1998).  
Although a better practice is to discuss every essential right a defendant is waiving by entering a plea of guilty on the record with that defendant, where the preprinted form which the defendant signed adequately established that he understood the rights he was waiving and the preprinted form defendant's counsel signed showed that he had reviewed both the preprinted form and the various ramifications of the plea with his client, the plea was held to be knowing and voluntary. Stephens v. State, 235 Ga. App. 756, 510 S.E.2d 575 (1998).  
Even though there were inconsistencies in the two written plea agreements, it was established that defendant fully understood the maximum and minimum sentences for the counts charged despite the errors. Brown v. State, 271 Ga. 550, 522 S.E.2d 230 (1999).  
Because the record, which included the "advice and waiver of rights" form reflected that the defendant was represented by counsel who advised him of all of his rights and of the consequences of entering the plea, the state has carried its burden of showing that the plea was knowingly and intelligently entered. Wiggins v. State, 245 Ga. App. 527, 538 S.E.2d 180 (2000).  
The record was sufficient to show that the defendant was adequately informed of all his relevant constitutional rights and that his plea of guilty was intelligently and voluntarily entered; however, the court strongly urged trial judges to explicitly inform defendants, on the record, of each right which would be waived by pleading guilty, as listed in the rule. Navarro v. State, 247 Ga. App. 645, 545 S.E.2d 53 (2001).  
Defendant's contention that his failure to give a verbal response while nodding his head affirmatively indicated that his plea was not knowing, intelligent, and voluntary failed because the record showed that he understood the nature of the charges against him and the consequences of the entry of a guilty plea, and that the plea was not induced by coercion. Motley v. State, 273 Ga. 732, 546 S.E.2d 468 (2001).  
Defendant's guilty plea to murder, robbery, and concealment was knowingly, intelligently and voluntarily entered, as the trial court ensured that defendant understood the rights being waived by the plea, the nature of the charges against defendant, the maximum and mandatory minimum sentences on those charges, and the terms of defendant's negotiated plea. Wright v. State, 275 Ga. 497, 570 S.E.2d 280 (2002).  
While the requirements of Ga. Unif. St. Ct. R. 33 are mandatory, a court need not specifically address each issue found in Ga. Unif. St. Ct. R. 33.8; the State met its burden of showing that defendant's plea was entered voluntarily and intelligently and that defendant had an understanding of the nature of the charges against him and the consequences of the plea by showing from the record that defendant was cognizant of the rights he was waiving and of the possible consequences of his plea where the record contained a transcript of the plea hearing and a sworn statement signed by defendant, which revealed that defendant informed the trial court that he was not under the influence of any alcohol or drugs, that he knew the offenses he was charged with, that he understood the maximum penalties for the offenses, that he understood that the State had made no recommendation of sentence, that he understood all the various jury trial rights he would waive by pleading guilty, that no one had influenced his guilty plea by making threats or promises to him, that his plea was voluntary, that he had adequate time to consult with his lawyer, that he was satisfied with his lawyer's service, and that he was in fact guilty of the crimes charged. Voils v. State, 266 Ga. App. 738, 598 S.E.2d 33 (2004).  
Trial court's colloquy with the defendant regarding the charges against the defendant and the rights the defendant was giving up satisfied the requirements of Ga. Unif. Super. Ct. R. 33.8(a), (b). Brown v. State, 280 Ga. 658, 631 S.E.2d 687 (2006).  
Question on a motion to withdraw a guilty plea was not whether the trial court followed the letter of Ga. Unif. Super. Ct. R. 33.8 but if the record as a whole affirmatively showed that the defendant's plea was knowing and voluntary; under the circumstances, including plea forms signed by the defendant, the defendant's appropriate and cogent answers to questions posed by the trial court at the plea hearing, defense counsel's testimony about the defendant's competency on the day of the pleas, and evidence that a psychologist had concluded that the defendant was competent, the trial court was entitled to find that the pleas were knowing and voluntary. David v. State, 279 Ga. App. 582, 631 S.E.2d 714 (2006).  
Defendant's motion to withdraw the defendant's guilty plea was properly denied as withdrawal of the plea was not necessary to correct a manifest injustice and the state showed that the defendant's plea was knowing, intelligent, and voluntary since; (1) the defendant was not under the influence of alcohol or drugs, was 20 years old, had completed the ninth grade, and was able to read and write, (2) the defendant acknowledged that the defendant had had ample time to discuss the case with the defense counsel and was satisfied with the defense counsel's representation, (3) the sentencing court advised the defendant of the mandatory minimum and possible maximum sentences for each offense and enumerated all the rights the defendant waived by entering a guilty plea, (4) the sentencing court ascertained the factual basis for the plea, and (5) at the sentencing hearing, the defendant was given an opportunity to withdraw the plea prior to the pronouncement of the sentence. Brown v. State, 280 Ga. App. 767, 634 S.E.2d 875 (2006).  
Defendant's plea of guilty to armed robbery and kidnapping charges was knowing and voluntary under Ga. Unif. Super. Ct. R. 33.8 based on defense counsel's testimony at the hearing on the motion to withdraw, a pre-printed form signed by the defendant, and the trial court's litany of questions asked of the defendant regarding the defendant's rights. Shuler v. State, 306 Ga. App. 820, 703 S.E.2d 382 (2010).  
Record showed that guilty plea hearing showed that the defendant knowingly, intelligently, and voluntarily waived the defendant's rights as counsel testified that the defendant was advised as to the length of sentence. Arnold v. State, 292 Ga. 95, 734 S.E.2d 382 (2012).  
Defendant was not entitled to appeal the defendant's guilty plea to felony murder based on alleged non-compliance with Ga. Unif. Super. Ct. R. 33.8 because the record contained a document signed by the defendant and a certification by the trial court in which the defendant waived the defendant's Boykin rights. Lewis v. State, 293 Ga. 544, 748 S.E.2d 414 (2013), overruled on other grounds by Collier v. State, 834 S.E.2d 769, 2019 Ga. LEXIS 708 (Ga. 2019).  
With regard to a defendant's claim that the trial court failed to comply with the rule, the salient inquiry is whether the record, as a whole, affirmatively shows that the plea in question was knowing and voluntary. Bennefield v. State, 304 Ga. 491, 819 S.E.2d 10 (2018), cert. denied, 139 S. Ct. 2623, 204 L. Ed. 2d 271 (U.S. 2019).  
Trial court did not err in denying the defendant's motion for an out-of-time appeal as the record of the plea hearing revealed that the defendant's counsel waived formal reading of the indictment, that the defendant had an opportunity to discuss the facts and circumstances of the case and the indictment with defense counsel, and that the defendant was informed of the constitutional rights the defendant was waiving. Bennefield v. State, 304 Ga. 491, 819 S.E.2d 10 (2018), cert. denied, 139 S. Ct. 2623, 204 L. Ed. 2d 271 (U.S. 2019).  

Counsel's failure to advise defendant of ineligibility for parole. - Defendant was entitled to advice from counsel about parole ineligibility and failure to provide such required remand to determine whether such deficient performance prejudiced the defendant rendering the defendant's guilty plea involuntary. Alexander v. State, 297 Ga. 59, 772 S.E.2d 655 (2015).  
State met the state's burden of showing that the defendant's plea was freely and voluntarily entered, that the defendant understood the nature of the charges, and that the defendant was aware of the consequences of a guilty plea because the possibility of a nonrecidivist sentence never was presented to or considered by the court; the defendant's response showed that the defendant understood that a nonrecidivist sentence was not a possibility; and trial counsel testified that the defendant and counsel had discussed what the term recidivism meant, and that counsel had explained to the defendant the difference between recidivist and nonrecidivist sentencing several times. Ranger v. State, 330 Ga. App. 578, 768 S.E.2d 768 (2015).  

No judicial participation. - Court of Appeals erred in concluding that the trial court participated in plea negotiations and effectively advised the defendant that the court had no intention of probating or suspending any portion of the defendant's sentence if the defendant proceeded to trial as the trial court merely informed the defendant of the sentence the defendant would be facing if the defendant went to trial and that if the defendant were found guilty and so sentenced, the defendant would serve every day of that sentence. State v. Hayes, 301 Ga. 342, 801 S.E.2d 50 (2017).  

Voluntariness of plea not supported by record. - Defendant's guilty plea was neither knowing, intelligent, nor voluntary in the absence of evidence that he fully understood the constitutional rights he was waiving, and counsel's informing him that he could withdraw his plea and have a jury trial did not remedy the failure of the trial court to inform him of his rights. Knight v. Sikes, 269 Ga. 814, 504 S.E.2d 686 (1998).  

Motion to withdraw plea properly denied. - Trial court did not abuse its discretion in denying the defendant's post-sentence motion to withdraw a guilty plea, because the defendant failed to show the ineffective assistance of trial counsel in incorrectly assessing the strength of the state's case, and recognizing the existence of exculpatory evidence; moreover, any coercion the defendant experienced did not manifest itself from counsel's actions, but arose from the circumstances the defendant felt during the entire hearing process. Collier v. State, 281 Ga. App. 646, 637 S.E.2d 72 (2006).  
The trial court properly denied the defendant's plea withdrawal motion, as it fully informed the defendant that the sentence it intended on imposing would be without parole, despite failing to advise the defendant of the same prior to the acceptance of the plea. Thomas v. State, 287 Ga. App. 500, 651 S.E.2d 801 (2007).  
Trial court properly denied the defendant's motion to withdraw the defendant's guilty pleas because the court determined that a factual basis existed for the pleas pursuant to Ga. Unif. Super. Ct. R. 33.9 and that the defendant understood the nature of the charges to which the defendant was pleading pursuant to Ga. Unif. Super. Ct. R. 33.8(A); the plea transcript affirmatively showed that the district attorney advised the defendant that by pleading not guilty or remaining silent and not entering a plea, the defendant would obtain a jury trial and that by entering pleas of guilty, the defendant was waiving the right to a jury trial and other rights, and the defendant stated that no one had threatened or coerced the defendant in any way into entering the defendant's guilty pleas. Loyd v. State, 288 Ga. 481, 705 S.E.2d 616, cert. dismissed, 565 U.S. 971, 132 S. Ct. 474, 181 L. Ed. 2d 309 (U.S. 2011).  
Defendant's argument that the defendant's guilty pleas were invalid because the defendant was never informed that the defendant would not have an absolute right to withdraw the defendant's pleas after sentencing was rejected because the defendant had no constitutional right to be advised that the defendant could not withdraw the defendant's plea as a matter of right after sentencing and this rule did not require the trial court to advise the defendant that the defendant could not withdraw the defendant's guilty plea after sentencing. Mahaffey v. State, 308 Ga. 743, 843 S.E.2d 571 (2020).  

Waiver of right to habeas corpus distinct from waiver of right to appeal. - Habeas court erred in finding that the applicant waived the applicant's right to petition for a writ of habeas corpus in a colloquy that took place during an agreement to reduce the applicant's sentence from 25 to 15 years; although the applicant waived the applicant's right to appeal, the trial court had conflated the concepts of appeal and habeas corpus, and they were distinct rights. Rawles v. Holt, 304 Ga. 774, 822 S.E.2d 259 (2018).  

Harmless error. - Trial court's failure to comply fully with this rule is harmless, where the record as a whole demonstrates that appellant's plea was knowing and voluntary. King v. State, 215 Ga. App. 139, 449 S.E.2d 870 (1994).  
Although defendant was not properly informed of the minimum sentence for his guilty plea to criminal attempt to commit child molestation, as required by Ga. Unif. Super. Ct. R. 33.8(C), the error was harmless because defendant testified at the plea withdrawal hearing that the correct information would not have made any difference to him. Hubbard v. State, 301 Ga. App. 388, 687 S.E.2d 589 (2009), cert. denied, No. S10C0602, 2010 Ga. LEXIS 351 (Ga. 2010).  

Waiver of right to counsel at plea hearing. - A judge must be present before a defendant may waive his or her constitutional right to be represented by counsel at plea hearing. Penney v. Vaughn, 870 F. Supp. 1093 (M.D. Ga. 1994).  

Defendant's claim that he did not understand rights was implausible. - In reviewing the validity of a guilty plea, the question was not whether the judge followed the letter of Ga. Unif. Super. Ct. R. 33.8, but rather, was whether the record, as a whole, affirmatively showed that the defendant's plea was knowing and voluntary; before entering the guilty plea, defendant had been represented by appointed counsel for two and a half months, and had signed a petition swearing that the defendant, had fully discussed the case with that lawyer, making it implausible that the defendant did not understand that the attorney would have represented the defendant throughout trial, and that defendant gave up that representation by entering the guilty plea. Lee v. State, 277 Ga. App. 887, 627 S.E.2d 901 (2006).  

State was not required to show that rule was recited to letter to rebut attack on guilty plea. - Denial of the defendant's motion for an out-of-time appeal was proper because the defendant failed to show that the defendant's guilty plea was not knowingly and voluntarily entered and, inter alia, the record showed that the defendant understood the rights the defendant was waiving and the possible consequences of the plea; the effect of the plea on the defendant's immigration status was a "collateral consequence" of the plea, and any failure to advise the defendant of this effect pursuant to O.C.G.A. § 17-7-93(c) was not a basis to set aside the plea. The state was not required to show that Ga. Unif. Super. Ct. R. 33.8 was recited to the letter to rebut an attack on a guilty plea. Smith v. State, 298 Ga. App. 458, 680 S.E.2d 516 (2009), aff'd, 287 Ga. 391, 697 S.E.2d 177 (2010).  

Defendant's plea knowingly entered. - Assertions that the defendant did not knowingly waive the defendant's constitutional rights when pleading guilty, did not understand a recidivist sentence could be imposed, and was subjected to a threat that defense counsel would "abandon the case" if the defendant did not plead guilty, were belied by the transcript of the plea hearing and directly contradicted by counsel. The transcript established that the defendant's plea was freely and voluntarily entered, that the defendant understood the nature of the charges, and that the defendant was aware of the consequences of the plea. Williams v. State, 296 Ga. App. 270, 674 S.E.2d 115 (2009).  

Defendant not under influence of drugs at time of plea. - Defendant's guilty plea to murder was voluntarily and intelligently entered because defendant stated that defendant was not under the influence of alcohol, drugs, or any intoxicants, and the trial court specifically advised defendant of defendant's right to remain silent and thereby not incriminate oneself as required under Ga. Unif. Super. Ct. R. 33.8(B)(7). Although defendant later stated that defendant was taking Paxil and another psychotropic drug, defendant's attorneys were unaware of the drug and did not observe signs of intoxication. Jackson v. State, 285 Ga. 840, 684 S.E.2d 594 (2009).  
Although defendant contended that the trial court erred by denying defendant's motion for out-of-time appeal, and argued that the language used by the prosecutor in informing defendant of defendant's rights at the guilty plea hearing failed to convey to defendant that the defendant would be waiving defendant's privilege against compulsory self-incrimination, that contention was belied by the transcript, which revealed that, at the guilty plea hearing, the assistant district attorney adequately conveyed to appellant the core principles of the privilege against compulsory self-incrimination guaranteed by the fifth amendment. To the extent defendant distinguished the "right to remain silent" as separate from the privilege against self-incrimination, that right was not one of the enumerated rights that had to be explained to a defendant during a Boykin colloquy; moreover, nothing in Ga. Unif. Super. Ct. R. 33.8, which set forth the procedure for trial courts to follow before accepting a plea of guilty, required a defendant to be informed of that right, and thus, defendant's guilty plea was not rendered invalid for that reason. Adams v. State, 285 Ga. 744, 683 S.E.2d 586 (2009).  

Guilty plea involuntary when explanation of criminal negligence inadequate. - Defendant's guilty plea to second degree cruelty to children in violation of O.C.G.A. § 16-5-70(c) was not knowing and voluntary because the defendant was not adequately informed that the defendant's failure to seek medical care for the defendant's child after the boyfriend broke the child's leg was required to rise to a level of willful, wanton, or reckless disregard for the child's safety under O.C.G.A. § 16-2-1(b). Kennedy v. Primack, 299 Ga. 698, 791 S.E.2d 819 (2016).  

Claim procedurally barred. - Defendant's claim that his guilty plea should be vacated because the trial court had not informed him, on the record, of the mandatory minimum and maximum possible sentences for each offense for which he was convicted was rejected, as the claim was procedurally barred because defendant had neither sought to withdraw his guilty plea nor filed a direct appeal until after the expiration of the term of court in which his plea was accepted. Thompson v. State, 275 Ga. App. 566, 621 S.E.2d 475 (2005).  

Informing on punishment. - There is no requirement in recidivist cases sentenced under O.C.G.A. § 17-10-7 that the court inform the defendant that the custodial portion of any sentence is non-parolable but that the trial court need not impose the maximum custodial sentence. State v. Hayes, 301 Ga. 342, 801 S.E.2d 50 (2017).  
When the defendant appeared for a calendar call and made unusual assertions and demands, with no basis in law, to the trial court, the trial court responded appropriately and informed the defendant that the defendant's trial was imminent, and that it was necessary for the defendant to make a decision whether to go to trial or to enter a plea. The court's explanation of the potential maximum sentence was carefully expressed in conditional language, avoiding any positive statement of what sentence might be imposed after a trial or plea; and in informing the defendant of the potential maximum sentence, the trial court was attempting to communicate to the defendant the gravity of the decision the defendant faced as well as the potential consequences of that decision. State v. Hayes, 301 Ga. 342, 801 S.E.2d 50 (2017).  

Plea not invalid when defendant received bargained-for sentence. - Because a defendant received the sentence for which the defendant bargained, the defendant could not reasonably claim that the defendant was unaware of the consequences of entering the guilty plea; the plea was not invalidated because the defendant had allegedly not been advised under Ga. Unif. Super. Ct. R. 33.8(c) of the maximum possible sentences and any mandatory minimum sentences. Rocha v. State, 287 Ga. App. 446, 651 S.E.2d 781 (2007).  
Although the record did not reveal that the defendant was advised of the mandatory minimum sentences on the charges to which the defendant pled guilty, as contemplated by Ga. Unif. Super. Ct. R. 33.8(C)(4), given that the defendant received the sentence the defendant bargained for, the defendant could not establish that the defendant suffered adverse consequences from not knowing the mandatory minimum sentences for armed robbery and kidnapping. Belcher v. State, 304 Ga. App. 645, 697 S.E.2d 300 (2010).  

Defendant clearly informed of both maximum and minimum sentence. - Because defendant was clearly informed of both the maximum and minimum sentence for the crime prior to the sentence being entered, there was no error. Johnson v. State, 242 Ga. App. 89, 528 S.E.2d 861 (2000).  
Trial court did not abuse its discretion in denying the defendant's motion to withdraw a guilty plea to charges of trafficking in methamphetamine and possession of marijuana, as the defendant acknowledged, and the record showed, that the trial court advised the defendant of the maximum allowable sentence on both a trafficking in methamphetamine and possession of marijuana charge, as well as the mandatory minimum sentence on the former offense; further, despite the fact that the waiver of rights form the defendant signed incorrectly stated that the maximum term of imprisonment was 30 years, rather than 31 years, given the aforementioned, the mistake did not amount to a manifest injustice requiring reversal of the court's refusal to allow withdrawal. Rodriguez v. State, 280 Ga. App. 423, 634 S.E.2d 182 (2006).  

Information sufficient. - Defendant entered a negotiated guilty plea and received the sentence for which defendant bargained, and although defendant challenged the amount of information the defendant was provided regarding consecutive and enhanced sentencing, Ga. Unif. Super. Ct. R. 33.8 (C), a defendant's otherwise voluntary guilty plea was not invalidated merely because the range of punishment on the plea was never recited to the defendant, when the defendant made no claim that the defendant was disadvantaged by the omission or even that the defendant was in fact unaware of the possible sentence which could be imposed. Adams v. State, 285 Ga. 744, 683 S.E.2d 586 (2009).  

Habeas relief properly granted. - Because the record failed to contain some affirmative evidence that either the trial court or trial counsel entered into a colloquy with an inmate and explained the inmate's Boykin rights, but merely provided the state's speculation that trial counsel might have possibly discussed the inmate's Boykin rights based on counsel's act of signing the plea agreement, that record failed to show that the inmate's plea was knowingly, voluntarily, and intelligently made and supported the grant of habeas relief. State v. Hemdani, 282 Ga. 511, 651 S.E.2d 734 (2007).  

Cited in Williams v. State, 221 Ga. App. 291, 470 S.E.2d 922 (1996); Johnson v. State, 227 Ga. App. 390, 489 S.E.2d 138 (1997); Bess v. State, 235 Ga. App. 372, 508 S.E.2d 664 (1998); Graham v. State, 236 Ga. App. 673, 512 S.E.2d 921 (1999); Harland v. State, 262 Ga. App. 803, 586 S.E.2d 705 (2003); Skinner v. State, 297 Ga. App. 828, 678 S.E.2d 526 (2009); Williams v. State, 320 Ga. App. 243, 739 S.E.2d 727 (2013);.  

33.9. Determining accuracy of plea

Notwithstanding the acceptance of a plea of guilty, the judgment should not be entered upon such plea without such inquiry on the record as may satisfy the judge that there is a factual basis for the plea. 
  
Law reviews. -  For article, "The Misunderstood Alford Plea:  A Primer," see 19 Ga. St. B.J. 8 (2013).   


JUDICIAL DECISIONS

The purpose of this rule is to ensure the trial court is satisfied that a factual basis does exist for the plea. Where the record did not show the trial court determined a factual basis existed for the guilty plea, the state did not meet its burden of showing affirmatively by the record that appellant's guilty plea was knowingly and voluntarily entered. Consequently, the trial court should have granted appellant's motion to withdraw the guilty plea. Caldwell v. State, 213 Ga. App. 531, 445 S.E.2d 560 (1994).  
The purpose of this rule is to protect against someone pleading guilty when that person may know what he has done but may not know that those acts do not constitute the crime with which he is charged. State v. Evans, 265 Ga. 332, 454 S.E.2d 468 (1995).  

When applicable. - With regard to a defendant attempting to withdraw the guilty pleas entered in 1984, Ga. Unif. Super. Ct. R. 33.9 did not apply to the case since the rule was not effective until July 1, 1985. Johnson v. State, 287 Ga. App. 759, 652 S.E.2d 836 (2007).  

This rule is mandatory. See State v. Evans, 265 Ga. 332, 454 S.E.2d 468 (1995).  

Meaning of "on the record." - As for the "on the record" language of this rule, the court construes it as requiring that the "inquiry" occur on the record of the plea hearing. State v. Evans, 265 Ga. 332, 454 S.E.2d 468 (1995).  

Voluntariness of plea supported by record. - Defendant's guilty plea to murder, robbery, and concealment was knowingly, intelligently and voluntarily entered, as the trial court determined that there was an adequate factual basis for the plea. Wright v. State, 275 Ga. 497, 570 S.E.2d 280 (2002).  
Since the trial court determined that an adequate factual basis existed to accept defendant pleas of guilt to voluntary manslaughter and aggravated stalking in the death of a woman he knew who was stabbed 24 times, the trial court did not err in denying defendant's motion to withdraw his guilty plea, as the record showed that defendant knowingly and voluntarily entered his plea. Brown v. State, 261 Ga. App. 448, 582 S.E.2d 588 (2003).  
Requirement in Ga. Unif. Super. Ct. R. 33.9 that the trial court be satisfied there was a factual basis for the plea was met by the trial court's questions to the defendant regarding the accuracy of the charges, which were read into the record, and trial counsel's statement that the evidence would show that the defendant was the one who shot the victim during the robbery. Brown v. State, 280 Ga. 658, 631 S.E.2d 687 (2006).  

Failure of record to show determination of factual basis for plea. - Where the record did not show that the trial court had determined that a factual basis existed for defendant's guilty plea, defendant was entitled to withdraw plea. Smith v. State, 213 Ga. App. 536, 445 S.E.2d 341 (1994).  
On appeal by the state of an order granting an inmate habeas relief, said order was reversed, because that inmate acknowledged, in a plea form, an understanding that by pleading guilty, the inmate was waiving a constitutional right to a jury trial; moreover, although Ga. Unif. Super. Ct. R. 33.9 applied in a guilty plea hearing, that rule did not apply to the inmate's case because it was not of a constitutional magnitude. State v. Cooper, 281 Ga. 63, 636 S.E.2d 493 (2006).  
Defendant's complaint that there was a lack of a factual basis for the plea, in violation of Ga. Unif. Super. Ct. R. 33.9, failed because the defendant's co-indictee pleaded guilty the month before the defendant's plea, and a factual basis for the plea, including the defendant's culpability, was presented to the trial court. Lewis v. State, 293 Ga. 544, 748 S.E.2d 414 (2013), overruled on other grounds by Collier v. State, 834 S.E.2d 769, 2019 Ga. LEXIS 708 (Ga. 2019).  

Affirmative statement not required where transcript indicates court's awareness of factual basis. - It is not necessary that a trial court affirmatively state on the record that it is satisfied that a factual basis for a defendant's guilty plea exists when the transcript presents evidence that the trial court was aware of the factual basis. Golden v. State, 190 Ga. App. 477, 379 S.E.2d 230 (1989).  
This rule does not require that the Superior Court make an express finding upon the record that a factual basis exists for a plea of guilty when there is evidence that the trial court is aware of the factual basis. Holman v. State, 202 Ga. App. 57, 413 S.E.2d 234 (1991).  

Evidence of factual basis for plea. - Absent evidence that the trial court determined that a factual basis existed for a guilty plea, the state did not meet its burden of showing affirmatively by the record that defendant's guilty plea was knowingly and voluntarily entered and, thus, defendant was entitled to withdraw his plea. Collum v. State, 211 Ga. App. 158, 438 S.E.2d 401 (1993).  
A trial court need not make itself aware of evidence establishing the pleader's guilt beyond a reasonable doubt in order to satisfy itself subjectively that the pleader knows both what he has done and that those acts constitute the crime with which he is charged. King v. Hawkins, 266 Ga. 655, 469 S.E.2d 30 (1996).  
While a specific inquiry about the factual basis of the plea is not mandated at the plea hearing, the trial court must make clear on the record that it relied on information contained in parts of the record other than the hearing transcript which establish the plea's factual basis. Tripp v. State, 223 Ga. App. 73, 476 S.E.2d 844 (1996).  
Where the only factual predicates for a plea offered by the state were an application for arrest warrant from the county magistrate court which was not a part of the record on appeal and a statement that the state, defendant's counsel, and the judge discussed the case in chambers, such evidence was insufficient to establish the trial court's awareness of the factual basis for the plea. Obi v. State, 230 Ga. App. 476, 496 S.E.2d 556 (1998), overruled on other grounds, Sentinel Offender Servs., LLC v. Harrelson, 286 Ga. 665, 690 S.E.2d 831 (2010).  
The failure of the plea hearing record to show the factual basis for the defendant's guilty plea did not require that defendant be permitted to withdraw the plea since the affidavit of the victim was included in the record and provided the required factual basis. Craft v. State, 234 Ga. App. 305, 506 S.E.2d 663 (1998).  
Record at a plea hearing adequately established the existence of a factual basis for the plea since the record indicated that the court heard from the prosecutor, defense counsel, and the defendant. Brown v. State, 271 Ga. 550, 522 S.E.2d 230 (1999).  
After questioning by the judge at the hearing, defendant affirmed that, pursuant to a negotiated plea agreement, defendant was pleading guilty to possession of cocaine and possession of a firearm by a convicted felon; thus, a factual basis for the plea was established, as required by this rule. Thompson v. State, 240 Ga. App. 539, 524 S.E.2d 239 (1999).  
There was a sufficient factual basis under Ga. Unif. Super. Ct. R. 33.9 to support the defendant's nolo contendere plea to two counts of animal cruelty, in violation of O.C.G.A. § 16-12-4(b), based on a statement at the plea hearing from the defendant's counsel that due to the defendant's medical conditions of degenerative joint disease and diabetes, the defendant was unable to care for the large number of animals on the property alone. Johnson v. State, 282 Ga. App. 464, 638 S.E.2d 873 (2006).  
A trial court was not required to grant the defendant's motion for an out-of-time appeal merely because the record did not reflect a factual basis for a guilty plea. Robertson v. State, 287 Ga. App. 271, 651 S.E.2d 198 (2007).  
Evidence that a defendant and the defendant's spouse had a violent relationship; that shortly before the spouse's death by stabbing, the defendant told a witness the defendant was going to kill the spouse; that the defendant admitted being in the spouse's home on the day of the spouse's death; and that the defendant fled the state after the slaying, supported a finding under Ga. Unif. Super. Ct. R. 33.9 of an adequate factual basis for the defendant's Alford plea to the offense of voluntary manslaughter. Tomlin v. State, 295 Ga. App. 369, 671 S.E.2d 865 (2008).  
Given the prosecutor's summary of the evidence supporting the charges against the defendant and defense counsel's admission of culpability, the trial court was more than justified in determining, in accordance with Ga. Unif. Super. Ct. R. 33.9, that there was a factual basis for the defendant's guilty plea, and neither a photographic line-up nor admonition form established that the trial court relied on inaccurate information in doing so; those documents were not inconsistent with and did not undermine the veracity of the prosecutor's statement. Belcher v. State, 304 Ga. App. 645, 697 S.E.2d 300 (2010).  
Trial court did not abuse the court's discretion in refusing to allow withdrawal of the defendant's guilty plea on the ground that the factual basis set forth by the state was insufficient to support the false imprisonment charge, O.C.G.A. § 16-5-41, because the state's recitation of facts reflecting that the defendant had detained the victim on a bed and inside the defendant's residence presented a sufficient factual basis for the false imprisonment charge. James v. State, 309 Ga. App. 721, 710 S.E.2d 905 (2011).  
Prosecutor's presentation and the court's colloquy with the defendant at the plea hearing clearly satisfied the court's obligations under this rule as the record reflected an ample factual basis to support the defendant's guilty plea because police received information from an acquaintance of the defendant that the defendant claimed to have stabbed a man in a motel room; police went to the motel and found the deceased victim on the floor with more than 20 stab wounds; when questioned, the defendant admitted to police that the defendant had stabbed the victim and taken the victim's wallet; and the defendant described the location of the knife used in the attack, which police then recovered. Waye v. State, 301 Ga. 469, 801 S.E.2d 818 (2017).  
Murder defendant's claim that there was an insufficient factual basis for the defendant's guilty plea was belied by the state's evidence that the defendant and others placed a food order at a vacant home with a plan to rob the driver; the delivery driver was shot and killed; the co-indictees stated that the defendant was the shooter; and the gun was found at the defendant's home. Oliver v. State, 308 Ga. 652, 842 S.E.2d 847 (2020).  

Considerations for determining factual basis for plea. - In a habeas corpus proceeding based on defendant's claim that his plea of guilty was not knowingly and voluntarily entered, the habeas court could consider whether the factual basis for the plea was established by the transcript of the guilty plea hearing or by parts of the record other than the hearing; in the event the record does not adequately demonstrate the basis, the propriety of the plea must be examined in light of the manifest injustice test. Parker v. Rollins, 265 Ga. 354, 455 S.E.2d 838 (1995).  

Factual basis for plea established. - See McCants v. State, 222 Ga. App. 75, 473 S.E.2d 514 (1996); King v. State, 226 Ga. App. 576, 486 S.E.2d 904 (1997); Towns v. State, 228 Ga. App. 267, 491 S.E.2d 497 (1997), overruled on other grounds by Raheem v. State, 794 S.E.2d 418 (Ga. Ct. App. 2016); Manues v. State, 232 Ga. App. 454, 501 S.E.2d 826 (1998); Battle v. State, 234 Ga. App. 143, 505 S.E.2d 573 (1998); Romano v. State, 272 Ga. 238, 527 S.E.2d 184 (2000); McFadden v. State, 243 Ga. App. 896, 534 S.E.2d 566 (2000); Swantner v. State, 244 Ga. App. 372, 535 S.E.2d 343 (2000).  
Trial court did not abuse its discretion in finding that defendant's trial counsel was not ineffective at defendant's plea hearing and in denying defendant's plea withdrawal motion. There was not a reasonable probability that, but for the attorney's failure to challenge a Ga. Unif. Super. Ct. R. 33.9 violation, the result of the guilty plea hearing would have been different, because a sufficient factual basis existed from the testimony at the plea hearing and a prior bond hearing to support the plea. Bielen v. State, 265 Ga. App. 865, 595 S.E.2d 543 (2004).  
Denial of the defendant's motion for an out-of-time appeal was proper because, contrary to the defendant's claim, the expressed desire of the defendant's wife that the state not pursue the state's case against the defendant did not resolve the case and was irrelevant to the issue of guilt; this irrelevance was underscored by the fact that it was not the wife, but the wife's daughter, who was the victim of the crime. An affidavit signed by the wife was not before the trial court at the time of the plea, and, in any event, given the equivocal nature of the wife's statements in the affidavit, the statements did nothing to undermine the trial court's finding that there existed a factual basis for the defendant's plea. Golden v. State, 299 Ga. App. 407, 683 S.E.2d 618 (2009), cert. denied, No. S09C1904, 2010 Ga. LEXIS 56 (Ga.), cert. denied, 560 U.S. 941, 130 S. Ct. 3358, 176 L. Ed. 2d 1250 (2010), overruled on other grounds by Collier v. State, 307 Ga. 363, 834 S.E.2d 769 (2019).  
Factual basis for a plea was adequate because the trial court questioned the defendant about the facts underlying the defendant's pleas. The prosecutor filled in information that the defendant omitted from the defendant's recitation. The trial court also indicated that the prosecutor previously had given a factual basis for the crimes, although it apparently was not recorded for transcription, and the court asked the defendant if the defendant disagreed with anything the prosecutor had said. Childs v. State, 311 Ga. App. 891, 717 S.E.2d 509 (2011), overruled on other grounds by Collier v. State, 834 S.E.2d 769, 2019 Ga. LEXIS 708 (Ga. 2019).  
Trial court did not err in denying the defendant's motion to withdraw a guilty plea because the prosecutor adequately set out the factual basis for the crime by summarizing the underlying facts on the record and then referring to the indictment for the details of the sexual contact, which were explicitly set out as to each count, and the record showed that the defendant was aware of the facts underlying the charges. Giddens v. State, 349 Ga. App. 392, 825 S.E.2d 824 (2019).  

Sufficient preparation time. - The warden should have sufficient time to prepare to address the issues and defendant should have an opportunity to amend his petition to conform to the issues before the habeas court. King v. Hawkins, 265 Ga. 93, 454 S.E.2d 135 (1995).  

Collateral consequences. - Trial court did not abuse its discretion by finding that a defendant's guilty plea was voluntarily, knowingly, and intelligently made as to a conviction for possession of cocaine because the trial court had no obligation to inform the defendant of the possible collateral consequence of the revocation of for a prior offense and, because the defendant was represented by counsel, the trial court properly presumed that the defendant's counsel had informed the defendant of such a collateral consequence. Lamb v. State, 278 Ga. App. 97, 628 S.E.2d 165 (2006).  

Manifest injustice review. - A reviewing court conducting a manifest injustice analysis is not limited to the record of the guilty plea, but may consider subsequent evidence presented to the court. Wharton v. Henry, 266 Ga. 557, 469 S.E.2d 27 (1996).  
Although the plea hearing transcript reflected and the state conceded that there was no factual basis presented at the hearing for the offenses of terroristic threats and simple battery charged in the second indictment, a violation of Ga. Unif. Super. Ct. R. 33.9 was examined under the analytical framework of manifest injustice under Ga. Unif. Super. Ct. R. 33.12, and based on review of the record, defendant failed to demonstrate that a manifest injustice would result unless the defendant's guilty plea to the second indictment was invalidated. Therefore, because it appeared from the record that defendant's attacks on the validity of defendant's plea could all be resolved adversely to the defendant by an examination of the record, there was no error in denying defendant's motion for an out-of-time appeal. Adams v. State, 285 Ga. 744, 683 S.E.2d 586 (2009).  

Withdrawal of guilty plea. - Even if the state failed to provide sufficient facts on which to accept defendant's guilty plea, the inquiry did not stop there where defendant had already sentenced when he sought to withdraw his plea; defendant was required to also show that the trial court's acceptance of the plea caused him to suffer a manifest injustice, and where no such showing was made and where defendant made no contentions supporting his argument that the record contained an insufficient factual basis to support his plea, defendant waived his argument and his appeal failed. Ramsey v. State, 267 Ga. App. 452, 600 S.E.2d 399 (2004).  
Trial court did not abuse its discretion in denying the defendant's post-sentence motion to withdraw a guilty plea, because the defendant failed to show the ineffective assistance of trial counsel in incorrectly assessing the strength of the state's case, and recognizing the existence of exculpatory evidence; moreover, any coercion the defendant experienced did not manifest itself from counsel's actions, but arose from the circumstances the defendant felt during the entire hearing process. Collier v. State, 281 Ga. App. 646, 637 S.E.2d 72 (2006).  
Because: (1) the facts of the case as narrated by the prosecutor presented a sufficient factual basis for the defendant's pleas; (2) the trial court informed the defendant of the consequences of the guilty pleas, waiver of certain constitutional and statutory rights, and the minimum and maximum possible sentences for the crimes charged; and (3) the defendant admitted guilt and to entering the guilty plea freely and voluntarily, the trial court did not abuse its discretion in denying withdrawal of said pleas. Foster v. State, 281 Ga. App. 584, 636 S.E.2d 759 (2006).  
Trial court properly denied the defendant's motion to withdraw the defendant's guilty pleas because the court determined that a factual basis existed for the pleas pursuant to Ga. Unif. Super. Ct. R. 33.9 and that the defendant understood the nature of the charges to which the defendant was pleading pursuant to Ga. Unif. Super. Ct. R. 33.8(A); the plea transcript affirmatively showed that the district attorney advised the defendant that by pleading not guilty or remaining silent and not entering a plea, the defendant would obtain a jury trial and that by entering pleas of guilty, the defendant was waiving the right to a jury trial and other rights, and the defendant stated that no one had threatened or coerced the defendant in any way into entering the defendant's guilty pleas. Loyd v. State, 288 Ga. 481, 705 S.E.2d 616, cert. dismissed, 565 U.S. 971, 132 S. Ct. 474, 181 L. Ed. 2d 309 (U.S. 2011).  
Trial court did not err in denying the defendant's motion to withdraw a guilty plea to aggravated assault because the victim suffered a burning sensation in the victim's eyes and face, was in a great deal of pain, and was temporarily blinded after the defendant sprayed the victim with mace. Weaver v. State, 325 Ga. App. 51, 752 S.E.2d 128 (2013).  
Following the defendant's Alford plea to felony murder in the shooting of a marijuana dealer, the trial court did not err in refusing to allow the defendant to withdraw the defendant's plea based on the defendant's contention that defense counsel told the defendant to enter the plea to delay the trial and that the defendant could withdraw the plea a week later; counsel denied these contentions, and the trial court could credit this denial. Berrien v. State, 300 Ga. 489, 796 S.E.2d 718 (2017).  

Rule inapplicable in habeas corpus proceeding. - Petitioner was not entitled to a grant of habeas relief based upon the trial court's failure to establish on the record a factual basis for the petitioner's guilty plea; although Ga. Unif. Super. Ct. R. 33.9 applies in a guilty plea hearing, that rule does not apply in a habeas corpus proceeding because it is not of constitutional magnitude. Brown v. State, 290 Ga. 50, 718 S.E.2d 1 (2011).  

Cited in Brownlee v. City of Atlanta, 212 Ga. App. 174, 441 S.E.2d 492 (1994); Henry v. State, 269 Ga. 851, 507 S.E.2d 419 (1998); Bess v. State, 235 Ga. App. 372, 508 S.E.2d 664 (1998); Motley v. State, 273 Ga. 732, 546 S.E.2d 468 (2001); Hower v. State, 331 Ga. App. 567, 769 S.E.2d 402 (2015);.  

33.10. Stating intention to reject the plea agreement

If the trial court intends to reject the plea agreement, the trial court shall, on the record, inform the defendant personally that (1) the trial court is not bound by any plea agreement; (2) the trial court intends to reject the plea agreement presently before it; (3) the disposition of the present case may be less favorable to the defendant than that contemplated by the plea agreement; and (4) that the defendant may then withdraw his or her guilty plea as a matter of right. If the plea is not then withdrawn, sentence may be pronounced. 
  
Law reviews. -  For annual survey of criminal law, see 56 Mercer L. Rev. 153 (2004). For survey article on death penalty law, see 59 Mercer L. Rev. 123 (2007).  


JUDICIAL DECISIONS

Explicit and specific explanation of right required. - The court's error in failing to explicitly inform the defendant that she had the right to withdraw her guilty plea was reversible error, even though her attorney had informed her of her right to withdraw her plea if the court rejected her plea agreement. Additionally, the court allowed the defendant to present mitigation evidence after indicating that it would reject the plea agreement but then refused to allow the defendant to withdraw her plea after imposing the maximum sentence. Lawrence v. State, 234 Ga. App. 603, 507 S.E.2d 490 (1998); Smith v. State, 239 Ga. App. 776, 521 S.E.2d 911 (1999).  
The trial court committed reversible error where it failed to follow the bright line test, as required by State v. Germany and Ga. Unif. Super. Ct. R. 33.10, by failing to inform the defendant personally that: (1) the trial court was not bound by any plea agreement encompassing her plea to theft by taking, (2) the trial court intended to reject the plea agreement presently before it, (3) the disposition of the present case might be less favorable to the defendant than that contemplated by the plea agreement, and (4) that the defendant had a right to then withdraw his or her guilty plea. Mulkey v. State, 265 Ga. App. 631, 595 S.E.2d 330 (2004).  

The trial court was not required to comply with the mandates of this rule because there was no plea agreement to reject since defendant entered a non-negotiated plea. Brassfield v. State, 242 Ga. App. 747, 531 S.E.2d 148 (2000).  
The trial court accepted the state's plea recommendation and thus was not obligated to comply with USCR 33.10. Lewis v. State, 266 Ga. App. 812, 598 S.E.2d 90 (2004).  
Since the trial court did not reject the defendant's negotiated plea agreement, pursuant to Ga. Unif. Super. Ct. R. 33.10 and 33.11(D), the trial court was not required to inform defendant of the right to withdraw the plea before the sentence was pronounced. McMillian v. State, 266 Ga. App. 749, 598 S.E.2d 371 (2004).  

Acceptance of plea. - Defendant's claim on his appeal of the denial of his motion to file an out-of-time appeal that the trial court erred during his plea proceedings that the trial court failed to inform him that he could withdraw his plea prior to the pronouncement of sentence was procedurally barred, as the term of court during which he was sentenced had long since expired and the trial court had not, as required, rejected his plea but had accepted it. Thompson v. State, 275 Ga. App. 566, 621 S.E.2d 475 (2005).  
As a defendant was sentenced pursuant to a negotiated plea agreement, the trial court had no duty under Ga. Unif. Super. Ct. R. 33.10 to advise the defendant of the right to withdraw a guilty plea; such a claim of error could not form the basis to grant the defendant's motion for an out-of-time appeal. Ethridge v. State, 283 Ga. App. 289, 641 S.E.2d 282 (2007), overruled on other grounds by Collier v. State, 834 S.E.2d 769, 2019 Ga. LEXIS 708 (Ga. 2019).  

Rule inapplicable. - Because nothing in the transcript of the plea hearing indicated that the defendant entered a negotiated plea, but rather the plea was open-ended, the trial court was not required to comply with Ga. Unif. Super. Ct. R. 33.10; hence, a lack of compliance with the rule could not serve as a basis to allow the withdrawal of the plea. Manley v. State, 287 Ga. App. 358, 651 S.E.2d 453 (2007), cert. denied, 2008 Ga. LEXIS 94 (Ga. 2008).  

No right to enter guilty plea. - Trial court properly rejected a defendant's tendered guilty plea to charges of felony murder and armed robbery, and entered a nolle prosequi without the defendant's consent as to those charges, because Ga. Unif. Super. Ct. R. 30.2, 33.1, and 33.10 did not confer on defendants the right to enter a guilty plea. Sanders v. State, 280 Ga. 780, 631 S.E.2d 344 (2006).  

Withdrawal of plea improperly denied. - Trial court improperly denied the defendant's motion to withdraw the defendant's guilty plea because the court did not provide any notice to the defendant of the court's intent to reject the concurrent sentencing recommendation for the offenses of robbery by intimidation and possession of a firearm by a convicted felon, and instead sentenced the defendant to consecutive sentences for those offenses. Brown v. State, 324 Ga. App. 194, 749 S.E.2d 781 (2013).  

Cited in Leverette v. State, 291 Ga. 834, 732 S.E.2d 255 (2012).  

33.11. Record of proceedings

A verbatim record of the proceedings at which a defendant enters a plea of guilty or nolo contendere shall be made and preserved. The record should include: 
  
(A)  the inquiry into the voluntariness of the plea (as required in section 33.7); 
  
(B)  the advice to the defendant (as required in section 33.8); 
  
(C)  the inquiry into the accuracy of the plea (as required in section 33.9), and, if applicable; 
  
(D)  the notice to the defendant that the trial court intends to reject the plea agreement and the defendant's right to withdraw the guilty plea before sentence is pronounced. [In state court, see State Court Rule 33.11.] 
  


JUDICIAL DECISIONS

Remand required. - Remand of a case for a new hearing on defendant's request to withdraw guilty pleas was required where there was no transcript of the original plea hearing and nothing in the record to show that a factual basis for the charges was established. Woody v. State, 229 Ga. App. 823, 494 S.E.2d 685 (1998).  

Withdrawal of plea. - Trial court erred in denying defendant's motion to withdraw his nolo contendere plea since the court had accepted the plea and pronounced sentence without any inquiry into the voluntariness of the plea. Barber v. State, 231 Ga. App. 176, 498 S.E.2d 758 (1998).  
Where the trial court did not reject defendant's negotiated plea agreement, pursuant to Ga. Unif. Super. Ct. R. 33.10 and 33.11(D), the trial court was not required to inform defendant of the right to withdraw the plea before the sentence was pronounced. McMillian v. State, 266 Ga. App. 749, 598 S.E.2d 371 (2004).  

Acceptance of plea. - Defendant's claim on his appeal of the denial of his motion to file an out-of-time appeal that the trial court erred during his plea proceedings that the trial court failed to inform him that he could withdraw his plea prior to the pronouncement of sentence was procedurally barred, as the term of court during which he was sentenced had long since expired and the trial court had not, as required, rejected his plea but had accepted it. Thompson v. State, 275 Ga. App. 566, 621 S.E.2d 475 (2005).  
Trial court had no duty under Ga. Unif. Super. Ct. R. 33.11(D) to inform the defendant that the defendant had the right to withdraw the defendant's guilty plea before sentence was pronounced because such notice was required only if the trial court intends to reject a negotiated plea agreement, and the trial court adopted the negotiated plea. Belcher v. State, 304 Ga. App. 645, 697 S.E.2d 300 (2010).  

Denial of motion to withdraw guilty plea proper. - Denial of the defendant's request to withdraw the defendant's guilty plea was proper because the record and plea transcript showed compliance with Ga. Unif. Super. Ct. R. 33 procedures to establish that the guilty plea was validly entered; the trial court determined that the defendant's plea was voluntary, the defendant testified that the defendant was forty-one years old and could read, write, and understand the English language, the defendant denied being under the influence of any drugs or alcohol, affirmed that it was the defendant's choice to plead guilty and that no promises, force, or threats were used to influence that decision, and acknowledged that the defendant had thoroughly discussed the plea with defendant's attorney and was satisfied with the attorney's services. The trial court also confirmed that the defendant understood the nature of the charge and the sentencing range the charge carried, enumerated all the rights that the defendant waived by the decision to enter a plea, and heard the factual basis for the plea. Frye v. State, 298 Ga. App. 415, 680 S.E.2d 431 (2009)(Unpublished).  

Compliance excused. - Defendant was not entitled to appeal the defendant's guilty plea to felony murder based on non-compliance with Ga. Unif. Super. Ct. R. 33.11, requiring a verbatim transcript of the plea hearing, because the record contained a document signed by the defendant and a certification by the trial court in which the defendant waived the defendant's Boykin rights. Lewis v. State, 293 Ga. 544, 748 S.E.2d 414 (2013), overruled on other grounds by Collier v. State, 834 S.E.2d 769, 2019 Ga. LEXIS 708 (Ga. 2019).  

Cited in Bullard v. State, 198 Ga. App. 603, 402 S.E.2d 539 (1991); Holman v. State, 202 Ga. App. 57, 413 S.E.2d 234 (1991); Manues v. State, 232 Ga. App. 454, 501 S.E.2d 826 (1998); Knight v. Sikes, 269 Ga. 814, 504 S.E.2d 686 (1998); Wiggins v. State, 245 Ga. App. 527, 538 S.E.2d 180 (2000); Taylor v. State, 248 Ga. App. 715, 548 S.E.2d 414 (2001).  

33.12. Plea withdrawal

(A)  After sentence is pronounced, the judge should allow the defendant to withdraw his plea of guilty or nolo contendere whenever the defendant, upon a timely motion for withdrawal, proves that withdrawal is necessary to correct a manifest injustice. 
  
(B)  In the absence of a showing that withdrawal is necessary to correct a manifest injustice, a defendant may not withdraw a plea of guilty or nolo contendere as a matter of right once sentence has been pronounced by the judge. 
  


JUDICIAL DECISIONS

Plea withdrawal to prevent manifest injustice. - Trial court should have allowed defendant to withdraw his guilty plea to prevent a manifest injustice, where he had two attorneys who had been disbarred, and he was not present at two conferences discussing the complexities of his guilty plea - in particular, whether the judge or a jury would impose sentence. Browner v. State, 257 Ga. 321, 357 S.E.2d 559 (1987).  
Defendant should have been allowed to withdraw the guilty plea since there was a substantial likelihood that defendant was unduly influenced to plead guilty by the judge's comments. Cherry v. State, 240 Ga. App. 41, 522 S.E.2d 540 (1999).  
Unless defendant made a showing that it was necessary for the court to allow the withdrawal of defendant's plea to correct a manifest injustice, a defendant may not withdraw the plea as a matter of right after the sentence has been pronounced. Johnson v. State, 242 Ga. App. 89, 528 S.E.2d 861 (2000).  

Manifest injustice not shown. - There was no manifest injustice in the trial court's denial of the defendant's motion to withdraw his guilty plea where the record established that the plea was entered into voluntarily with full understanding and former counsel testified that the defendant expressed his intent to withdraw his plea even before it was entered. Grimsley v. State, 233 Ga. App. 781, 505 S.E.2d 522 (1998).  
The trial court did not abuse its discretion in refusing to allow defendant to withdraw a guilty plea on the basis that defense attorney erroneously advised defendant that he could not prevail on a self-defense claim. Cherry v. State, 240 Ga. App. 41, 522 S.E.2d 540 (1999).  
Defendant could not show that a manifest injustice occurred, first, because he signed a petition to enter his plea indicating, among other things, that he understood the possible punishment and sentence he could receive and that he had knowledge of the maximum sentences that could be imposed upon him and, second, before sentence was pronounced, he was entitled to withdraw his plea as a matter of right pursuant to O.C.G.A. § 17-7-93(b). Pike v. State, 245 Ga. App. 518, 538 S.E.2d 172 (2000).  
Defendant was not entitled to withdraw defendant's guilty plea under the manifest injustice standard of Ga. Unif. Super. Ct. R. 33.12, where defendant asserted that defendant was unaware of the mandatory sentence of life in prison for felony murder and that counsel coerced the plea; the record indicated that defense counsel informed defendant on multiple occasions that the mandatory sentence for felony murder was life in prison, and defendant stated on the record that defendant's plea was voluntary. Shaheed v. State, 276 Ga. 291, 578 S.E.2d 119 (2003).  
Trial court did not abuse its discretion in denying defendant's motion to withdraw defendant's guilty plea to child molestation; rather than indicating that defendant was impaired by medication, defendant indicated that the medicine did not affect defendant's ability to understand the proceedings. Brown v. State, 259 Ga. App. 576, 578 S.E.2d 188 (2003).  
Trial court did not abuse its discretion in denying defendant's motion to withdraw defendant's guilty plea as not knowingly and voluntarily entered with effective assistance of counsel as defendant's trial counsel testified that counsel advised defendant that defendant would have to serve 90 percent of defendant's 17-year sentence for voluntary manslaughter before being eligible for parole; the trial court found that the statements of defendant and defendant's mother to the contrary were not credible. Thompson v. State, 263 Ga. App. 54, 587 S.E.2d 208 (2003).  
Trial court did not abuse its discretion in finding that defendant's trial counsel was not ineffective at defendant's plea hearing and in denying defendant's plea withdrawal motion. There was not a reasonable probability that, but for the attorney's failure to challenge a Ga. Unif. Super. Ct. R. 33.9 violation, the result of the guilty plea hearing would have been different, because a sufficient factual basis existed from the testimony at the plea hearing and a prior bond hearing to support the plea. Bielen v. State, 265 Ga. App. 865, 595 S.E.2d 543 (2004).  
Even if the State failed to provide sufficient facts on which to accept defendant's guilty plea, the inquiry did not stop there where defendant had already sentenced when he sought to withdraw his plea; defendant was required to also show that the trial court's acceptance of the plea caused him to suffer a manifest injustice, and where no such showing was made and where defendant made no contentions supporting his argument that the record contained an insufficient factual basis to support his plea, defendant waived his argument and his appeal failed. Ramsey v. State, 267 Ga. App. 452, 600 S.E.2d 399 (2004).  
Defendant's non-negotiated guilty pleas were not invalidated by the fact that the defendant's attorney did not specifically inform the defendant of that which should have been self-evident: that the defendant did not have the right to withdraw the defendant's guilty plea based only on the defendant's dissatisfaction with the sentence; the trial court explained to the defendant that the defendant's entry of a non-negotiated guilty plea authorized the imposition of sentences within the range of "5 to 40 to life." McCroskey v. State, 280 Ga. App. 638, 634 S.E.2d 824 (2006).  
Although the plea hearing transcript reflected and the state conceded that there was no factual basis presented at the hearing for the offenses of terroristic threats and simple battery charged in the second indictment, a violation of Ga. Unif. Super. Ct. R. 33.9 was examined under the analytical framework of manifest injustice under Ga. Unif. Super. Ct. R. 33.12, and based on review of the record, defendant failed to demonstrate that a manifest injustice would result unless the defendant's guilty plea to the second indictment was invalidated. Therefore, because it appeared from the record that defendant's attacks on the validity of defendant's plea could all be resolved adversely to the defendant by an examination of the record, there was no error in denying defendant's motion for an out-of-time appeal. Adams v. State, 285 Ga. 744, 683 S.E.2d 586 (2009).  
Following the defendant's Alford plea to felony murder in the shooting of a marijuana dealer, the trial court did not err in refusing to allow the defendant to withdraw the defendant's plea based on the defendant's contention that the defendant had never admitted the shooting; acceptance of a guilty plea with a sufficient factual basis from a defendant who was unwilling to admit the defendant's participation did not amount to a manifest injustice. Berrien v. State, 300 Ga. 489, 796 S.E.2d 718 (2017).  

Motion to withdraw guilty plea denied. - Trial court did not abuse its discretion in disregarding defendant's testimony that his appointed attorney misled him and in refusing to allow him to withdraw his plea because (1) defendant's counsel was not ineffective because (a) counsel stated that defendant determined that the plea and the resulting sentence to be served concurrently with what he already had was better than going to trial; (b) counsel expressly stated that he made no threats or promises to induce his client's plea; and (c) counsel testified that before completing the plea, the attorney continuously advised defendant of the status of the witnesses against him; (2) defendant's plea was voluntary and knowingly entered because defendant understood the charges, the sentence, and plea consequences; and (3) there was a factual basis for the plea. Hill v. State, 267 Ga. App. 357, 599 S.E.2d 307 (2004).  
Because: (1) the facts of the case as narrated by the prosecutor presented a sufficient factual basis for the defendant's pleas; (2) the trial court informed the defendant of the consequences of the guilty pleas, waiver of certain constitutional and statutory rights, and the minimum and maximum possible sentences for the crimes charged; and (3) the defendant admitted guilt and to entering the guilty plea freely and voluntarily, the trial court did not abuse its discretion in denying withdrawal of said pleas. Foster v. State, 281 Ga. App. 584, 636 S.E.2d 759 (2006).  
Trial court properly denied defendant's request to withdraw defendant's guilty plea to 24 counts of sexual exploitation of a child since defendant failed to establish that a manifest injustice occurred in that the record revealed that after accepting defendant's plea but prior to sentencing, the trial court asked defendant if defendant desired to withdraw the plea, to which defendant responded in the negative. After the sentencing, the trial court informed defendant both of the right to appeal the sentence to the sentence review panel and to challenge the conviction by writ of habeas corpus. Bennett v. State, 292 Ga. App. 382, 665 S.E.2d 365 (2008).  
Defendant claimed a guilty plea was not freely, voluntarily, and knowingly entered. The defendant's motion to withdraw the plea was properly denied as: (1) the state met the state's burden to prove the plea was voluntary and intelligent by showing from a transcript of the plea hearing that the defendant knew the rights the defendant was waiving and the possible consequences of the defendant's plea; and (2) conflicts between the defendant's testimony at the withdrawal hearing and the defendant's testimony at the plea hearing were matters of witness credibility, which the trial court was authorized to decide against the defendant. Further, the fact that the defendant's family urged the defendent to take a plea for a sentence less than that possible following a conviction by a jury did not constitute duress that invalidated the plea. Matthews v. State, 295 Ga. App. 752, 673 S.E.2d 113 (2009).  
Denial of the defendant's motion to withdraw a guilty plea pursuant to Ga. Unif. Super. Ct. R. 33.12(A) was proper because the defendant failed to establish that but for defense counsel's failure to inform the defendant of the repeal of former O.C.G.A. § 17-10-6, which allowed for a sentence review, the defendant would have insisted on a trial; further, the defendant was aware of the maximum sentence, and the availability of a sentence review did not alter the possibility that the defendant could have potentially been required to serve up to 66 years in prison. The record supported a finding that the defendant entered the plea knowingly, intelligently, and voluntarily. Vaughn v. State, 298 Ga. App. 669, 680 S.E.2d 680 (2009).  
Denial of the defendant's motion to withdraw defendant's guilty plea to possession of cocaine with intent to distribute was appropriate because the defendant did not prove that the defendant received the ineffective assistance of counsel. The defendant never testified that, had the defendant proceeded to trial, the defendant wished to take the stand despite the defendant's extensive criminal history, nor did the defendant explain how the defendant or the defendant's lawyer could have made more effective use of a photograph had the defendant had more time to study the photograph prior to trial. Sims v. State, 299 Ga. App. 698, 683 S.E.2d 668 (2009).  
Trial court properly denied the defendant's motion to withdraw the defendant's guilty pleas because the defendant failed to show that withdrawal of the defendant's pleas was necessary to correct a manifest injustice, and the trial court determined that a factual basis existed for the pleas pursuant to Ga. Unif. Super. Ct. R. 33.9 and that the defendant understood the nature of the charges to which the defendant was pleading pursuant to Ga. Unif. Super. Ct. R. 33.8(A); the plea transcript affirmatively showed that the district attorney advised the defendant that by pleading not guilty or remaining silent and not entering a plea, the defendant would obtain a jury trial and that by entering pleas of guilty, the defendant was waiving the right to a jury trial and other rights, and the defendant stated that no one had threatened or coerced the defendant in any way into entering the defendant's guilty pleas. Loyd v. State, 288 Ga. 481, 705 S.E.2d 616, cert. dismissed, 565 U.S. 971, 132 S. Ct. 474, 181 L. Ed. 2d 309 (U.S. 2011).  
There was no abuse of the trial court's discretion in denying the motion to withdraw the guilty plea because, although the defendant felt pressured by the defendant's family to plead guilty, the defendant's guilty plea was freely and voluntarily entered as the defendant testified at the plea hearing that the defendant knew the defendant could choose a jury trial; no threats or promises had been made to influence the defendant's plea, other than the state's sentencing recommendation; the defendant was, in fact, guilty of murdering the defendant's eldest son, and of the criminal attempt on the younger son's life; and the defendant wanted to plead guilty. DeToma v. State, 296 Ga. 90, 765 S.E.2d 596 (2014).  
Trial court did not abuse the court's discretion in denying the defendant's motion to withdraw the defendant's guilty pleas; the defendant's claim that the defendant was not advised on the record as to the mandatory minimum sentences for murder and felony murder before pleading guilty and that defense counsel told the defendant that the defendant was taking a 20-year sentence and might serve 15 years was belied by the record, although the words "mandatory minimum sentence" were not used. Bradley v. State, 305 Ga. 857, 828 S.E.2d 322 (2019).  

Out-of-term motion to withdraw plea properly denied. - When the term of court had expired in which a defendant was sentenced pursuant to a guilty plea, the trial court lacked jurisdiction to allow the withdrawal of the plea; the trial court correctly dismissed defendant's motion to withdraw his pleas because the motion was well out-of-term, and thus, clearly untimely. Dupree v. State, 279 Ga. 613, 619 S.E.2d 608 (2005).  

Denial of motion for a new trial vacated. - Denial of a defendant's motion for a new trial was vacated and the case was remanded to the trial court to determine if counsel advised the defendant that the defendant could withdraw the defendant's guilty pleas if the defendant was dissatisfied with the defendant's sentence as long as the defendant did so before the written entry of sentence; if counsel so advised the defendant, the advice fell below an objective standard of reasonableness for ineffective assistance of counsel purposes. McCroskey v. State, 280 Ga. App. 638, 634 S.E.2d 824 (2006).  

——————————
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 OUTLINE OF PROCEEDINGS

INTRODUCTION 
  
The Unified Appeal Procedure is promulgated by the Supreme Court pursuant to OCGA § 17-10-36 (a) and (b). The revised Unified Appeal Procedure should be followed beginning on January 1, 2014. The proceedings outlined here shall be applicable only in cases in which the death penalty is sought. 
  
NOTE 
  
All  proceedings in the superior court shall be recorded and transcribed. The defendant shall be present during all proceedings in the superior court. 
  

——————————

I. Statement of Purposes

A.  Purposes of the Outline of Proceedings.  The Outline of Proceedings is a procedure to be followed before, during, and after trial, having as its purposes: 
  
1.  Ensuring that all legal issues that ought to be raised on behalf of the defendant have been considered by the defendant and defense counsel and asserted in a timely and correct manner. 
  
2.  Minimizing the occurrence of error and correcting as promptly as possible any error that nonetheless may occur. 
  
3.  Making certain that the record and transcripts of the proceedings are complete for unified review by the sentencing court and by the Supreme Court. 
  
B.  Purposes of the Checklist.  
  
1.  Appended to the Outline of Proceedings is a Checklist of legal issues that may arise in a death penalty case. Its purpose is to remind the court, defense counsel, and the prosecuting attorney of these issues and to provide a quick reference to case authority on issues specific to death penalty trials. The parties may raise any issue, regardless of whether or not it is listed on the Checklist. The Checklist will be revised and updated periodically. 
  
2.  Proper use of the Checklist as a means of avoiding or promptly correcting error will require the court to schedule conferences (see Rules II and III) during which defense counsel and the prosecuting attorney will be given an opportunity to present, or to schedule for presentation, issues that would be waived if not asserted in the proper and timely fashion. These conferences shall be transcribed by the official court reporter. 
  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Unified Appeal Procedures prior to the 2013 revision have been included in the annotations for this rule.  

Adherence to prescribed schedule. - Complaints that the Unified Appeal Procedure required defendant to adhere to a prescribed schedule for preparation of the case for trial and that the pretrial hearing limits and restricts the activity of the defense, causing a breakdown of due process, were without merit. Brown v. State, 250 Ga. 66, 295 S.E.2d 727 (1982) (decided prior to 2013 amendment).  

——————————

II. Pre-Trial Proceedings

A.   Qualifications of Appointed Counsel.  In order to ensure that persons are adequately represented in death penalty cases, any attorney appointed to serve as either lead or co-counsel is required to meet the following minimum qualifications: 
  
1.  Trial.  Two attorneys shall be appointed to handle matters in death penalty cases: 
  
a. Lead Counsel  
  
(1) must be a member in good standing of the State Bar or admitted to practice pro hac vice, and must have at least five years criminal litigation experience as a criminal defense attorney or a prosecuting attorney; and 
  
(2) must have been lead counsel on at least one death penalty murder trial to verdict or three capital (non-death penalty) trials to verdict, one of which must have been a murder case, or been co-counsel on two death penalty cases; and 
  
(3) must be familiar with the Unified Appeal Procedure; and 
  
(4) must be familiar with and experienced in the utilization of expert witnesses and evidence, including, but not limited to, psychiatric and forensic evidence; and 
  
(5) must have attended within twelve months previous to appointment at least ten hours of specialized training or educational programs in death penalty defense or, upon appointment agree to take ten hours of such training or educational programs and maintain annually during the pendency of the case ten hours of such training or educational programs. This requirement may be met by viewing video-recorded instruction and written materials and certifying to the trial court that the materials have been reviewed; and 
  
(6) must have demonstrated the necessary proficiency and commitment that exemplify the quality of representation appropriate to capital cases. 
  
b. Co-counsel  
  
(1) must be a member in good standing of the State Bar with combined three years of criminal trial experience either as a criminal defense attorney or a prosecuting attorney; and 
  
(2) must have been lead or co-counsel in at least one (non-death penalty) murder trial to verdict, or in at least two felony jury trials; and 
  
(3) must have attended within twelve months previous to appointment at least ten hours of specialized training or educational programs in death penalty defense or, upon appointment, agree to take ten hours of such training or educational programs and maintain annually during the pendency of the case ten hours of such training or educational programs. This requirement may be met by viewing video-recorded instruction and written materials and certifying to the trial court that the materials have been reviewed. 
  
2.  Direct Appeal.  It is recommended that two attorneys be appointed to handle matters on a direct appeal, unless the appointing authority decides for good cause that it is not necessary to have co-counsel. 
  
a. Lead Counsel 
  
(1) must be a member in good standing of the State Bar or admitted to practice pro hac vice and must have at least five years criminal litigation experience as a criminal defense attorney or a prosecuting attorney; and 
  
(2) must have been co-counsel, or have actively assisted in the direct appeal of at least one death penalty case and have been counsel of record in at least three felony appeals; and 
  
(3) must have attended within twelve months previous to appointment at least ten hours of specialized training or educational programs relating to post-conviction appeals and appellate procedures relating to post-conviction appeals or, upon appointment, agree to take ten hours of such training or educational programs and maintain annually during the pendency of the case ten hours of such training or educational programs. This requirement may be met by viewing video-recorded instruction and written materials and certifying to the trial court that the materials have been reviewed. 
  
b. Co-counsel  
  
(1) must be a member in good standing of the State Bar with combined three years of criminal trial experience either as a criminal defense attorney or a prosecuting attorney; and 
  
(2) must have experience as counsel of record in three felony appeals either as a criminal defense attorney or a prosecuting attorney; and 
  
(3) must have attended within twelve months previous to appointment at least ten hours of specialized training or educational programs relating to post-conviction appeals and appellate procedures relating to post-conviction appeals or, upon appointment, agree to take ten hours of such training or educational programs and maintain annually during the pendency of the case ten hours of such training or educational programs. This requirement may be met by viewing video-recorded instruction and written materials and certifying to the trial court that the materials have been reviewed. 
  
3.  Exceptions for Good Cause.  The enforcement of these minimum qualifications rests with the trial courts and the Supreme Court. If a trial judge finds that an attorney is otherwise competent but does not meet these standards, the judge shall petition the Supreme Court prior to the First Proceeding (Rule II (C)) under the Unified Appeal Procedure for authorization to appoint the attorney by specifying the attorney's qualifications and stating the reasons the trial judge has determined that the attorney is competent to serve as either lead or co-counsel. 
  
B.  Counsel for Indigent Defendants.  The trial court shall ensure that representation of indigent defendants has been arranged in conformity with the law. See OCGA § 17-12-1 et seq. 
  
C.  First Proceeding.  At the earliest possible opportunity after indictment and before arraignment, the court shall confer with the prosecuting attorney and defense counsel. The defendant shall be present during the conference. The conference shall be recorded and transcribed. 
  
The following matters shall be concluded during the first proceeding: 
  
1. The prosecuting attorney shall state whether he or she intends to seek the death penalty. If the prosecuting attorney intends to seek the death penalty, a written notice of such intention shall be prepared and filed with the clerk of the superior court. Within ten days of receiving this notice, the clerk of the superior court shall send a copy to the clerk of the Supreme Court. (If the prosecuting attorney does not seek the death penalty, these procedures and the Checklist are not applicable. If the prosecuting attorney later abandons seeking the death penalty or the sentencing jury returns a verdict of life imprisonment, these procedures and the Checklist are no longer applicable.) 
  
2. Defense counsel shall be identified, it shall be made a matter of record whether they are retained or appointed, and, if appointed, the qualifications required by Rule II (A) (1) or the fact that an exception for good cause has been granted under Rule II (A) (3) shall be specifically reported. 
  
3. The Unified Appeal Procedure, as amended, shall be published on the Supreme Court website (www.gasupreme.us). Copies of this procedure shall be given to the defendant, defense counsel, and the prosecuting attorney, all of whom shall be instructed to read and adhere to its provisions. A copy also shall be given to the reporter for inclusion in the record. The reporter shall be reminded that the trial shall be completely transcribed as set forth in Rule IV (A). Defense counsel shall be instructed that the Outline and Checklist are intended to assist them in protecting the defendant's rights, but it remains the responsibility of defense counsel to protect those rights; the Outline and Checklist do not take the place of diligent counsel actively representing the defendant. 
  
4. Defense counsel shall be reminded of the defendant's option to invoke the provisions of Georgia's Criminal Procedure Discovery Act, OCGA § 17-16-1 et seq. If the defendant elects to participate in reciprocal discovery, both parties shall be reminded that the information provided shall be accurate and complete. 
  
5. The court shall determine whether the defendant intends to present a challenge to the composition of the applicable county master jury list or the manner in which the grand or traverse jury is drawn. Any such challenge shall be heard at the earliest possible time consistent with the court's calendar and with the right of the defendant to seek a continuance. The court shall hear the asserted factual and legal basis of a challenge regardless of whether the right to raise the challenge may have been waived. 
  
6. The county's use of a county master jury list produced pursuant to the Jury Composition Rule shall establish a prima facie case that the list represents a fair cross-section of the community. This provision shall not be construed to deprive the defendant of any rights under the Constitution of the United States or the Georgia Constitution. 
  
7. The court shall give the defendant an opportunity to state any objections to defense counsel or to the manner in which defense counsel have conducted or are conducting the defense. 
  
8. The court shall review Part I of the Checklist with defense counsel and the prosecuting attorney to determine which pre-trial issues the defendant intends to raise. Hearings shall be scheduled for any issues the defense wishes to present. The defendant shall be reminded that issues not raised may be waived if not timely presented. 
  
9. The court shall instruct defense counsel to locate and interview all persons whose testimony might be helpful in discovering or supporting available theories (1) of defense or (2) in mitigation of punishment. 
  
10. The court shall schedule for an appropriate time an arraignment and plea on the merits of the indictment. 
  
D.  Motion Hearing.  At an appropriate time consistent with the court's calendar and with the right of the defendant to seek a continuance, the court shall conduct a motion hearing. The defendant shall be present, accompanied by defense counsel. The hearing shall be recorded and transcribed. The hearing shall precede trial of the case. 
  
The following matters shall be concluded during the motion hearing: 
  
1. All motions previously filed shall be heard. 
  
2. The court shall review Part I of the Checklist with defense counsel and the prosecuting attorney to determine if there are possible pre-trial issues that have not been raised. The court shall determine during this conference whether defense counsel intend to allow the deadline for raising of any such issue to pass without presenting the issue for decision. If so, the court shall question defense counsel in the presence of the defendant to determine whether defense counsel have explained the defendant's rights regarding that issue and whether defense counsel and the defendant have agreed not to assert the issue. 
  
3. The court shall remind defense counsel to be prepared to present evidence during the sentencing phase as well as the guilt-innocence phase of the trial. 
  
4. The court shall give the defendant an opportunity to state any objections to defense counsel or to the manner in which defense counsel have conducted or are conducting the defense. 
  
5. The court reporter shall be advised that all pre-trial proceedings and hearings should be transcribed prior to trial. 
  
E.  Forms For Required Jury Certificates (superseded by the Jury Composition Rule).   
  
F.  Pre-trial Review Hearing.   
  
1. After the completion of all pre-trial proceedings, the trial court shall conduct a hearing to determine if an interim appellate review of pre-trial rulings is appropriate. The trial court shall hear from the state and the defense as to whether the delay to be caused by interim appellate review outweighs the need for such review. If the trial court concludes that interim appellate review would not serve the ends of justice in the case, the trial court shall enter an order so stating and declaring the case stands ready for trial. An order obviating interim appellate review shall not be appealable. See OCGA § 17-10-35.2. 
  
2. If the trial court concludes that interim appellate review of the pre-trial proceedings is appropriate, the trial court shall order such review and initiate the procedure by filing in the office of the clerk of superior court and delivering to the parties a report certifying that all pre-trial proceedings in the case have been completed. See OCGA § 17-10-35.1. The report of the trial court shall state whether there is arguably any reversible error with respect to any of the following matters: 
  
a. Any proceedings with respect to change of venue; 
  
b. Any proceedings with respect to recusal of the trial judge; 
  
c. Any challenge to the jury array; 
  
d. Any motion to suppress evidence; 
  
e. Any motion to exclude statements by the defendant; 
  
f. Any motion for psychiatric or other mental or physical evaluation; 
  
g. Any motion for additional legal, investigative, or expert assistance; and 
  
h. Any other pre-trial matter that may arguably result in reversible error. 
  
i. If the trial court determines that there is arguably any reversible error with respect to any ex parte proceedings, the report of the trial court shall so state and shall identify the issue in a manner that does not disclose ex parte communications. 
  
3. Within ten days after the filing of the report of the trial court or the filing of the transcripts of the proceedings, whichever is later, the prosecutor and the defendant may each seek review of any areas of the pre-trial proceedings in which reversible error may arguably have occurred by filing with the clerk of the superior court, and not in the Supreme Court, a report on the appropriateness of interim review. Either party may consolidate with such a report an application to appeal any order, decision, or judgment entered in the case. Any application for appeal shall be in the form of a petition and shall set forth the need for such an appeal and the issue or issues to be resolved. 
  
a. The application shall include citations to those portions of the record that pertain to each of the issues as to which review is sought; 
  
b. The application shall also include copies of the order or orders to be reviewed; 
  
c. No certificate of immediate review shall be required for the filing of such application for appeal. 
  
d. Copies of the report and/or application shall be served upon the opposing party and the Attorney General in the manner prescribed by OCGA § 5-6-32, except that such service shall be perfected at or before the filing of the report and/or application. 
  
4. The time for filing a report and/or application may be extended by the trial court upon a showing of good cause for doing so. No requests for extensions of time for filing a report and/or application shall be filed in the Supreme Court. 
  
5. The opposing party shall not be required or permitted to respond in the superior court to an application for appeal. 
  
6. Any application for appeal that seeks review of any order, decision, or judgment entered ex parte shall so state and shall identify the issue in a manner that does not disclose confidential information. Such application shall be accompanied by a separate ex parte application in the form described above. Copies of the separate ex parte application shall not be served on the opposing party or the Attorney General. 
  
7. Upon the filing of the reports and/or applications by both parties, or upon the expiration of the time for filing as may have been extended by the trial court, the clerk of superior court shall immediately transmit to the Supreme Court a copy of the entire record, including the report of the trial court and any reports and/or applications of the parties. A copy of all of the foregoing shall also be delivered by the clerk of the superior court to the Attorney General, except the clerk of the superior court shall transmit to the Supreme Court under seal any ex parte proceedings in the record without furnishing a copy to the Attorney General. 
  
G.  Forms for Pre-trial Reports.   
  
Report of the ____________________________ (Judge, District Attorney, or Defense Counsel) 
  
Is there arguably reversible error with respect to any of the following matters? If so, describe the pertinent factual and legal issues: 
  
(1) Any proceedings with respect to change of venue; 
  
(2) Any proceedings with respect to recusal of the trial judge; 
  
(3) Any challenge to the jury array; 
  
(4) Any motion to suppress evidence; 
  
(5) Any motion to exclude statements by the defendant; 
  
(6) Any motion for psychiatric or other mental or physical evaluation;  
  
(7) Any motion for additional legal, investigative, or expert assistance; 
  
(8) Any other pre-trial matter that may arguably result in reversible error. 
  
(9) If the trial court or defense counsel determines that there is arguably any reversible error with respect to any ex parte proceedings, the report of the trial court or defense counsel shall so state and shall identify the issue in a manner that does not disclose ex parte communications. 
  
H.  Pre-trial Review in the Supreme Court.   
  
1. The Supreme Court shall issue an order granting review of the pre-trial proceedings, or portions thereof, or denying review within 45 days of the date on which the case is docketed. The order of the Supreme Court shall identify the matters that shall be subject to review, and such matters may include, but need not be limited to, any matters called to the court's attention in any of the reports and/or applications for appeal. 
  
2. If review is granted by the Supreme Court, no notice of appeal need be filed. The order granting review shall specify the period of time within which each party shall file briefs and responsive briefs as to matters identified in the order granting review. Oral argument in such an appeal will be mandatory. 
  
3. Pre-trial review of any matter as provided for herein, as to any question passed on in such review, shall be res judicata as to such question and shall be deemed to be the law of the case. 
  
4. This pre-trial review procedure shall not apply to any ruling or order made, invoked, or sought subsequent to the filing of the report of the trial court. 
  
5. The failure of either party to assert its rights under this pre-trial review procedure, or the failure of the Supreme Court to grant review, shall not affect the right to post-trial review of any question that could be raised under this procedure, and shall not constitute an adjudication as to such question. 
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Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Unified Appeal Procedures prior to the 2013 revision have been included in the annotations for this rule.  

Cited in Mincey v. State, 251 Ga. 255, 304 S.E.2d 882 (1983); Godfrey v. Francis, 251 Ga. 652, 308 S.E.2d 806 (1983); Crawford v. State, 254 Ga. 435, 330 S.E.2d 567 (1985); Davis v. State, 255 Ga. 588, 340 S.E.2d 862 (1986); Hammond v. State, 260 Ga. 591, 398 S.E.2d 168 (1990).  


 First Proceeding


Re-arraignment to cure defect. - Although this rule of the Unified Appeal Procedure requires the prosecutor to announce prior to arraignment whether or not he intends to seek the death penalty, nothing in the Unified Appeal Procedure forbids a re-arraignment to cure his failure. State v. Terry, 257 Ga. 473, 360 S.E.2d 588 (1987) (decided under former rule).  

Challenging array of grand jury. - The purpose of Rule II(A)(5) of the Georgia Unified Appeal Procedure is to allow a defendant in a death penalty case to challenge the array of his grand jury after indictment. Walraven v. State, 250 Ga. 401, 297 S.E.2d 278 (1982), aff'd, 255 Ga. 276, 336 S.E.2d 798 (1985) (decided under former rule).  
Failure to announce at the first hearing that defendant does, in fact, intend to challenge the array of the grand jury might ordinarily bar a subsequent challenge but where the court allowed appellant additional time to determine whether or not to make such a challenge, no waiver occurred. Walraven v. State, 250 Ga. 401, 297 S.E.2d 278 (1982), aff'd, 255 Ga. 276, 336 S.E.2d 798 (1985) (decided under former rule).  

Disparities of less than five percent not immune to challenge. - Rule II(A)(6) of the Unified Appeal Procedure requires the correction of absolute disparities exceeding 5 percent; compliance with the rule, however, does not guarantee that the resulting list is immune from all possible constitutional attacks. Cook v. State, 255 Ga. 565, 340 S.E.2d 843, cert. denied, 479 U.S. 871, 107 S. Ct. 241, 93 L. Ed. 2d 166 (1986) (decided under former rule).  

Objections to counsel. - A defendant does not waive his claim of ineffective assistance of counsel by responding to trial court's inquiries pursuant to subparagraphs A 7 and B 4 of part II of the Unified Appeal Procedure by silence or expression of one or more objections to his counsel's performance. Grace v. State, 262 Ga. 485, 422 S.E.2d 176 (1992) (decided under former rule).  

——————————

III. Trial Proceedings

A.  Guilt/Innocence Phase. 
  
1. Before Commencement of Trial.  Immediately before trial, the court shall confer with the prosecuting attorney and defense counsel. The defendant shall be present during the conference. The conference shall be recorded and transcribed. 
  
The following matters shall be concluded during the conference: 
  
a. All pending motions shall be heard. 
  
b. The court shall determine whether there are any last-minute motions the defense wishes to present and give the prosecuting attorney and defense counsel an opportunity to present any stipulations to which they have agreed. 
  
c. The court shall ascertain whether counsel for both sides have reviewed Part III (A) through (H) of the Checklist and are prepared to raise any possible trial issues in a timely manner. 
  
d. The court shall give the defendant an opportunity to state any objections he or she may have to defense counsel or to the manner in which defense counsel have conducted or are conducting the defense. 
  
2. After Close of the Evidence.  After close of the evidence, but before closing arguments, the court shall confer with the prosecuting attorney and defense counsel. The defendant shall be present during the conference. The conference shall be recorded and transcribed. 
  
The following matters shall be concluded during the conference after close of the evidence: 
  
a. Written requests to charge shall be presented to the court for rulings. 
  
b. The court shall make a final ruling on any issues as to which a tentative ruling or no ruling was made during presentation of the evidence. 
  
c. The court shall hear any timely and otherwise proper motions or objections the defense wishes to present. Defense counsel shall be given an opportunity to perfect the record by making a tender of proof as to any evidence that was excluded by the court. 
  
d. The court shall ascertain whether the parties have reviewed Part III (I) through (Q) of the Checklist and are prepared to raise these issues in a timely manner. Defense counsel shall be advised that objections to the state's closing argument will be waived if not raised as soon as grounds for such objection arise, unless explicit permission is granted to reserve objection until the conclusion of argument. 
  
e. The court shall give the defendant an opportunity to state any objections he or she may have to defense counsel or to the manner in which defense counsel have conducted or are conducting the defense. 
  
3. After Charge of the Court.  After charge of the court, the court shall confer with the prosecuting attorney and defense counsel. The defendant shall be present during the conference. The conference shall be recorded and transcribed. 
  
The following matters shall be concluded during the conference after charge of the court: 
  
a. Any issue as to arguments of counsel or as to the charge of the court shall be presented and decided. 
  
b. The court shall hear any timely and otherwise proper motions or objections the defense wishes to present. 
  
c. The court shall give the defendant an opportunity to state any objections he or she may have to defense counsel or to the manner in which defense counsel have conducted or are conducting the defense. 
  
B.  Sentencing Phase.  
  
1. Before Commencement of Sentencing Phase.  Immediately before the commencement of the sentencing phase of the trial, the court shall confer with the prosecuting attorney and defense counsel. The defendant shall be present during the conference. The conference shall be recorded and transcribed. 
  
The following matters shall be taken up during the conference: 
  
a. All pending motions shall be heard. 
  
b. The court shall review Part IV of the Checklist with defense counsel and the prosecuting attorney. Defense counsel shall be given the opportunity to raise in limine any objections to the state's anticipated evidence in aggravation. However, failure to object in limine shall not amount to a waiver of otherwise timely objections to the introduction of evidence. The court shall give the prosecuting attorney and defense counsel an opportunity to present any stipulations to which they have agreed. 
  
c. In the event of a retrial as to sentence, the court shall also review Part VII of the Checklist with defense counsel and the prosecuting attorney. 
  
2. After Close of the Evidence.  After the close of the evidence, but before closing arguments, the court shall confer with the prosecuting attorney and defense counsel. The defendant shall be present during the conference. The conference shall be recorded and transcribed. 
  
The following matters shall be concluded during the conference: 
  
a. Written requests to charge shall be presented to the court for rulings. 
  
b. The court shall make a final ruling on any issues raised during the sentencing phase of the trial as to which a tentative ruling or no ruling was made during the presentation of the evidence. 
  
c. The court shall again review Part IV of the Checklist with defense counsel and the prosecuting attorney and shall hear any timely and otherwise proper motions or objections the defense wishes to present. Defense counsel shall be given an opportunity to perfect the record by making a tender of proof as to any evidence that was excluded by the court. If the court determines that a mistake was made in the exclusion of potentially mitigating evidence, the court shall reopen the evidence and allow its presentation to the jury. 
  
d. Defense counsel shall be advised that objections to the state's sentencing phase closing argument will be waived if not raised as soon as grounds for such objection arise, unless explicit permission is granted to reserve objection until the conclusion of argument. 
  
e. The court shall give the defendant an opportunity to state any objections he or she may have to defense counsel or to the manner in which defense counsel have conducted or are conducting the defense. 
  
3. After Charge of the Court.  After charge of the court at the sentencing phase of the trial, the court shall confer with the prosecuting attorney and defense counsel. The defendant shall be present during the conference. The conference shall be recorded and transcribed. 
  
The following matters shall be concluded during the conference after the charge of the court: 
  
a. The court shall review Part IV (D) and (E) of the Checklist with the prosecuting attorney and defense counsel. Any issue as to arguments of counsel or as to the charge of the court shall be presented and decided. Defense counsel shall be advised that any such issue not timely raised shall be waived. Reservations of objections to the sentencing phase charge will not be permitted. 
  
b. The court shall also review Part IV (F) of the Checklist with the prosecuting attorney and defense counsel. Defense counsel shall be advised that objections to the form of the verdict must be raised when the verdict is returned. The court shall note that a poll of the jurors is required. 
  
c. The court shall give the defendant an opportunity to state any objections he or she may have to defense counsel or to the manner in which defense counsel have conducted or are conducting the defense. 
  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions or of the issues arising thereunder, decisions under the Unified Appeals Procedure prior to the 2013 revision have been included in the annotations for this rule.  

A poll of the jury as to a guilty verdict is not mandated unless requested, but if it is timely requested, the court must poll the jury. Failure to do so is reversible error. Coleman v. State, 256 Ga. 306, 348 S.E.2d 632 (1986) (decided under former rule).  

——————————

IV. Review Proceedings

A.  In the Superior Court.   
  
1. Filing of a Complete Transcript.  Within 90 days from the jury's verdict in the sentencing phase of the proceedings, the court reporter shall file with the superior court a complete transcript of all phases of the case unless the reporter has obtained an extension of time. Requests for extensions of time for filing shall be directed to the Chief Justice of the Supreme Court; however, no extension of time for filing the transcript shall exceed 60 days. For purposes of this rule, the term "complete transcript" shall include a complete transcription of the following: all pre-trial hearings; the selection of the jurors, including challenges for cause; the voir dire examination and the striking; the opening statements and closing arguments of counsel; the examination of the witnesses; all documentary evidence, including photographs; a copy of all video and audio recordings in the pre-trial and trial records; all oral motions (whether pre-trial, during trial, or after trial) and all hearings on oral and written motions; all oral objections and all hearings on oral and written objections; all conferences and hearings of every description and for every purpose conducted between court and counsel, including all bench and chamber conferences; all oral stipulations of counsel; the charges of the court to the jury during the guilt-innocence and sentencing phases of the proceedings; the publication of the verdict and the polling of the jury; the pronouncement of sentence; and all oral comments, instructions, directions, admonitions, rulings, and orders of the court in the case from the first proceeding through conclusion of the trial 
  
a. The filing of a motion for new trial is not a procedural prerequisite for review by the superior court and the Supreme Court. A defendant may, but is not required, to file a motion for new trial. A defendant may elect to proceed either by motion for new trial or direct appeal, or may allow the case to be presented directly to the Supreme Court for review. The case nevertheless shall be considered by the Supreme Court. 
  
b. These rules shall not be construed so as to limit or restrict the grounds of review available through motion for new trial, motion to withdraw a guilty plea, direct appeal, writ of habeas corpus, or any other writ, motion, or proceeding cognizable in the courts of this state. It is, however, the purpose of these rules to ensure that as many issues as possible that heretofore could be raised by writ of habeas corpus or other post-trial procedure are timely raised before or during trial. 
  
c. The procedures governing the writ of habeas corpus may be employed by any defendant to assert rights and seek remedies if the procedures established by these rules are inadequate or ineffective in any constitutional sense. 
  
d. It is not the intent of these rules to permit any issues to be raised or presented in the superior court or the Supreme Court that previously have been waived, procedurally defaulted, or abandoned pursuant to the laws of this state or of the United States. 
  
2. Motion for New Trial.  The sole function of a motion for new trial shall be to bring to the attention of the superior court after imposition of sentence such grounds as defense counsel may wish the trial court to decide. 
  
a. When the court reporter files the complete transcript, as described above, he or she shall notify the trial judge and counsel. The hearing on the motion for new trial shall be taken down and transcribed by the reporter. 
  
b. Additional evidence may be heard under the rules applicable to extraordinary motions for new trial or otherwise as necessary to perfect the record and to rule upon the motion for new trial. 
  
c. The hearing on the motion for new trial shall not be limited to the grounds asserted by the defendant. 
  
d. Every defendant shall have the right to be represented by appointed or retained counsel in all matters and at all times during the pendency of a motion for new trial. 
  
e. Within 20 days of the hearing by the trial court, the court reporter shall file with the trial court a complete transcript of the proceedings on the motion for new trial, unless the reporter has obtained an extension of time in writing from the judge who imposed the death sentence. No extension of time for filing the transcript shall exceed 15 days. 
  
3.  Transmission to the Supreme Court.  
  
a. It shall be the duty of the superior court to transmit the entire record, the Report of the Trial Judge required by OCGA § 17-10-35 (a) (attached as an appendix to these rules)  and the complete transcript, as defined in Rule IV (A) above, to the Supreme Court for review regardless of whether a notice of appeal has been filed. 
  
(1) If no review proceedings have been commenced in the superior court, the superior court shall transmit the case to the Supreme Court for review within 10 days of the filing by the court reporter of the complete transcript of trial. 
  
(2) The superior court shall transmit the case to the Supreme Court for review within 30 days from entry of an order denying a motion for new trial. 
  
b. Except as provided in these rules, the appeal shall be presented, heard, and determined in accordance with the rules of the Supreme Court and the Appellate Practice Act. 
  
B.  In the Supreme Court.  Review proceedings in the Supreme Court shall be conducted in accordance with the following rules:  
  
1. At any time after the case is docketed in the Supreme Court, the superior court may be directed by the Supreme Court to conduct further hearings, to hold additional conferences for specified purposes, or to make additional findings of facts or conclusions of law in respect to issues raised by the parties on appeal or perceived by the Supreme Court although not asserted by the defendant or the state. Any such matter may be referred to the superior court for disposition according to a timetable established by order of the Supreme Court. The Supreme Court shall retain jurisdiction of the entire appeal, unless otherwise specified by order, notwithstanding the referral to the superior court, and may take such actions in respect thereto as are necessary or proper pending a decision by the superior court on the matter or matters referred. 
  
2. In all cases, the Supreme Court shall determine whether the verdicts are supported by the evidence according to law. The Supreme Court shall review each of the assertions of error timely raised by the defendant during the proceedings in the trial court regardless of whether an assertion of error was presented to the trial court by motion for new trial and regardless of whether error is enumerated in the Supreme Court. However, except in cases of plain error, assertions of error not raised on appeal shall be waived. The Supreme Court may direct defense counsel and the State to brief and argue any or all additional grounds. 
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Editor's notes. - In light of the similarity of the provisions or the issues arising thereunder, decisions prior to the 2013 revision of the Unified Appeal Procedures have been included in the annotations for this rule.  

Notice of appeal. - Absence of a notice of appeal was not fatal, under subparagraph (A)(3)(a) of this rule, to defendant's appeal in a case involving imposition of the death penalty. Lance v. State, 275 Ga. 11, 560 S.E.2d 663, cert. denied, 537 U.S. 1050, 123 S. Ct. 620, 154 L. Ed. 2d 525 (2002), overruled on other grounds by Willis v. State, 304 Ga. 686, 820 S.E.2d 640 (2018) (decided under former rule).  

Cited in Sprouse v. State, 250 Ga. 174, 296 S.E.2d 584 (1982); Wilson v. State, 250 Ga. 630, 300 S.E.2d 640 (1983); Mincey v. State, 251 Ga. 255, 304 S.E.2d 882 (1983); Ingram v. State, 253 Ga. 622, 323 S.E.2d 801 (1984); Blanks v. State, 254 Ga. 420, 330 S.E.2d 575 (1985); Hance v. State, 254 Ga. 575, 332 S.E.2d 287 (1985).  


 In the Superior Court


Time to object to closing arguments. - The time to object to the improper closing argument is when the impropriety occurs at trial, when the trial judge may take remedial action to cure any possible error. Tharpe v. State, 262 Ga. 110, 416 S.E.2d 78, cert. denied, 506 U.S. 942, 113 S. Ct. 383, 121 L. Ed. 2d 292 (1992) (decided under former rule).  

Test for reversible error absent timely objection. - When no timely objection is interposed, the test for reversible error is not simply whether or not the argument is objectionable, or even if it might have contributed to the verdict; the test is whether the improper argument in reasonable probability changed the result of the trial. Tharpe v. State, 262 Ga. 110, 416 S.E.2d 78, cert. denied, 506 U.S. 942, 113 S. Ct. 383, 121 L. Ed. 2d 292 (1992) (decided under former rule).  

Waiver of objections to charge. - Where the trial court asked if there were objections to the charge, but defense counsel neither stated his objections nor reserved the right to object on motion for new trial or on appeal, the procedural default precluded further review of the court's charge occurring in the guilt-innocence phase of the trial. Rivers v. State, 250 Ga. 303, 298 S.E.2d 1 (1982) (decided under former rule).  

Right to be present at new-trial hearing. - Aside from the requirements of the Georgia Unified Appeal Procedure, there is no law or constitutional principle which guarantees to a prisoner the right to be present in court upon the hearing of his motion for a new trial. Brown v. State, 250 Ga. 66, 295 S.E.2d 727 (1982) (decided under former rule).  

Denial of defendant's request to be present at hearing on new trial. - Although denying a criminal defendant's request to be present at the hearing on his motion for a new trial was a violation of Rule 34, such violation of a court rule did not require reversal of the jury's verdict; constitutional and substantive law did not entitle him to be present at post-verdict proceedings such as a motion for new trial. Kerr v. State, 194 Ga. App. 604, 391 S.E.2d 449 (1990) (decided under former rule).  

Defendant's mental competency. - By implication, Rule IV-A(5)(c) of the Unified Appeal Procedure, which gives the defendant the right to be present during the entire hearing on the motion for new trial unless he knowingly, voluntarily, and intelligently has waived this right in writing, requires the presence of a defendant who is mentally competent and capable of assisting his attorney. Brown v. State, 250 Ga. 66, 295 S.E.2d 727 (1982) (decided under former rule).  

Mandatory nature of death penalty review. - The Supreme Court must review a death penalty case under the Unified Appeal Procedure, notwithstanding a defendant's request to stop an appeal. Patillo v. State, 258 Ga. 255, 368 S.E.2d 493, cert. denied, 488 U.S. 948, 109 S. Ct. 378, 102 L. Ed. 2d 367 (1988) (decided under former rule).  
Both the Unified Appeal Procedure rules and the statutory basis for appellate review of death penalty cases require a limited mandatory review by the Supreme Court of Georgia. O.C.G.A. § 17-10-35; Ga. Unif. R. Super. Ct. 34, Unif. App. P. (IV)(A)(3). Neither a defendant nor the defendant's attorney may withdraw the defendant's mandatory direct appeal in a death penalty case. Ford v. Tate, 307 Ga. 383, 835 S.E.2d 198 (2019).  

Habeas review. - No issue timely raised in the trial court but not specifically enumerated as error on appeal rose to the level of plain error. The habeas court, therefore, did not err in finding a state procedural bar to the enumeration of these errors. Hance v. Kemp, 258 Ga. 649, 373 S.E.2d 184 (1988), cert. denied, 490 U.S. 1012, 109 S. Ct. 1658, 104 L. Ed. 2d 172 (1989) (decided under former rule).  

Waiver of error not timely raised. - Except in cases of "plain error," enumerations of error not timely raised and/or argued shall be deemed waived. Lynd v. State, 262 Ga. 58, 414 S.E.2d 5, cert. denied, 506 U.S. 958, 113 S. Ct. 420, 121 L. Ed. 2d 342 (1992) (decided under former rule).  

 CHECKLIST

The following is a checklist of frequently arising issues that trial courts and counsel should consider in death penalty trials. It would be impossible to produce an exhaustive list of the issues that might arise at trial, and this checklist, including the citations provided regarding matters specific to the sentencing phase, should not  be treated as a substitute for independent research and professional judgment in individual cases. 
  
 PART I. PRE-TRIAL    
  

A. Arrest   
  
1. With warrant 
  
2. Without warrant 
  
a. In public place 
  
b. In home 
  
3. Investigative detentions 
  
a. Reasonable and articulable suspicion 
  
b. Limited in scope 
  
B. Search and Seizure   
  
1. With warrant 
  
a. Sufficiency of description 
  
b. Sufficiency of probable cause 
  
c. Scope of permissible search 
  
2. Without warrant 
  
a. Expectation of privacy; standing 
  
b. Search of person 
  
(1) Incident to arrest 
  
(2) Inventory search of personal effects prior to incarceration 
  
(3) Limited search during investigative detention 
  
(4) Consent search 
  
c. Search of vehicle 
  
(1) Protective search during lawful investigative stop 
  
(2) The "plain view" doctrine 
  
(3) Incident to arrest 
  
(4) Inventory search of seized automobile 
  
d. Search of premises 
  
(1) Incident to arrest 
  
(2) Probable cause and exigent circumstances 
  
3. Of a probationer's person or premises 
  
4. Electronic surveillance 
  
a. Federal statutes 
  
b. Georgia statutes 
  
5. Motion to suppress 
  
a. Form of motion 
  
b. Timing of motion 
  
C. Identification of defendant   
  
1. Of defendant 
  
2. Of defendant's voice 
  
D. Confessions and Admissions  
  
1. Applicability of Miranda   
  
2. Assertion of right to counsel 
  
3. Invocation of right to remain silent 
  
4. Confessions and admissions of co-conspirators 
  
5. Confessions and admissions during psychiatric examination 
  
6. Confessions obtained after illegal arrest 
  
7. Voluntariness of confession 
  
E. Bail   
  
F. Representation by Counsel   
  
1. Right to counsel 
  
2. Right of self-representation 
  
3. No absolute right of indigent to appointment of attorney of own choosing 
  
4. Factors favoring continuation of existing representation 
  
5. Effective assistance of counsel 
  
a. General standard 
  
b. Includes meaningful access to attorney 
  
c. Conflicts of interest 
  
G. Demurrers, Motions to Quash, and Special Pleas   
  
1. Special versus general demurrers 
  
H. Arraignment   
  
1. Notice 
  
2. Guilty plea 
  
a. Competence and advisement of rights 
  
b. Plea to lesser offense 
  
c. Plea without admission of actual guilt 
  
d. Jury trial as to sentence after guilty plea 
  
e. Withdrawal of plea 
  
I. Pleas in Bar   
  
1. Double jeopardy 
  
a. Denial of timely-filed plea of double jeopardy appealable prior to trial 
  
b. Aggravating circumstances (see below) 
  
2. Statute of limitations 
  
3. Speedy trial 
  
a. Statutory right 
  
b. Constitutional right 
  
J. Defendant's Mental Condition   
  
1. Motion for mental examination 
  
2. Defendant's competence to stand trial; jury trial on competence; trial court's duty to inquire if competence seems to be in question 
  
3. Defendant's mental condition at the time of the offense 
  
a. Not guilty by reason of insanity 
  
b. Guilty but mentally ill; does not bar death sentence 
  
c. Guilty but mentally retarded; bars death sentence 
  
4. Ex parte hearings regarding funds 
  
K. Discovery   
  
1.  Statutory rights of discovery 
  
2.  State's constitutional duty to disclose evidence favorable to defendant 
  
3.  State's failure to preserve evidence 
  
4.  In-camera inspection by trial court 
  
5.  Independent examination of evidence by a defense expert 
  
L. Motion for Severance   
  
1. Severance of co-defendant's case when death penalty sought 
  
2. Severance of multiple offenses 
  
M. Motion to Recuse   
  
1. Judge 
  
2. Prosecutor 
  
N. Continuances   
  
1. Absence of witness 
  
2. Absence of attorney 
  
3. Other reasons 
  
O. Motions Regarding Publicity   
  
1. Change of venue 
  
2. "Gag orders" 
  
3. Motion for closed hearing 
  
P. Jury Composition Challenges   
  
1. Statutory 
  
2. Sixth Amendment 
  
3. Equal Protection Clause of Fourteenth Amendment 
  
4. Measuring under-representation 
  
5. Cognizability of under-represented group 
  

 PART II. INTERIM REVIEW   
  

A. Proceedings in the Trial Court   
  
1. OCGA §§ 17-10-35.1, 17-10-35.2; UAP Rule II (F) and (G) 
  
B. Proceedings in the Supreme Court   
  
1. OCGA § 17-10-35.2; UAP Rule II (H) 
  

 PART III. TRIAL PROCEEDINGS: GUILT/INNOCENCE PHASE   
  

A. Voir Dire   
  
1. Individual voir dire 
  
2. Request for sequestered voir dire 
  
3. Scope of examination 
  
4. Challenges for cause 
  
a. Generally 
  
b. Bias for or against the death penalty: Wainwright v. Witt, 469 U.S. 412 (105 S. Ct. 844, 83 L. Ed. 2d 841) (1985) 
  
c. Disqualification of law enforcement officers upon defense motion 
  
d. Pre-trial publicity 
  
5. Peremptory challenges 
  
6. Racial discrimination 
  
7. Gender discrimination 
  
B. Opening Statements  
  
C. Sequestration of Witnesses   
  
D. Hearings Outside the Presence of the Jury   
  
1.  Admissibility of defendant's statement 
  
2.  Motion to quash in-court identification 
  
E. Issues that May Arise Regarding Admissibility of Evidence   
  
1.  Relevance 
  
2.  Videotapes 
  
3.  Audiotapes 
  
4.  Photographs 
  
a. Authentication 
  
b. Autopsy photographs 
  
c. Trial court's discretion to exclude photos with insufficient probative value 
  
5.  Documents 
  
a. Public 
  
b. Private 
  
c. Handwriting 
  
6.  Tangible objects 
  
a. Chain of custody 
  
7.  Best evidence rule 
  
8.  Character evidence 
  
a. General criminal law considerations 
  
b. Rules of admissibility in the guilt/innocence phase versus the sentencing phase 
  
c. Victim's character 
  
9.  Scientific evidence 
  
10.  Opinion evidence 
  
a. Lay witnesses 
  
b. Expert witnesses 
  
11.  Hearsay 
  
a. Definition 
  
b. Exceptions 
  
12.  Privileged communications 
  
F. Examination of Witnesses   
  
1.  Competence of witnesses 
  
a. Generally 
  
b. Children 
  
c. Interpreters 
  
2.  Direct examination 
  
a. Leading questions 
  
3.  Cross-examination 
  
a. Cross-examination of state witnesses regarding pending criminal charges 
  
b. Right to thorough and sifting cross-examination 
  
4.  Re-direct/re-cross-examination 
  
G. Motions for Mistrial and for Curative Instructions   
  
1.  Time for motion 
  
2.  Discretion of the trial court 
  
3.  Renewing motion for mistrial after curative instruction 
  
H. Motion for Directed Verdict of Acquittal   
  
I. Re-opening the Evidence   
  
J. Closing Argument   
  
1.  Injection of matters not in evidence 
  
2.  Restriction of argument of defense counsel 
  
3.  Prosecutorial comment on pre-trial silence of accused 
  
4.  Prosecutorial comment on defendant's failure to testify 
  
5.  Prosecutorial comment on the failure of the defendant's spouse to testify 
  
6.  Expression of personal opinion as to defendant's guilt 
  
7.  Reading the law versus discussing law that will be charged 
  
8.  Improper to argue future dangerousness or victim impact 
  
9.  "Golden Rule" argument 
  
10.  Objections must be raised at trial 
  
K. Charge of the Court   
  
1.  Requests to charge 
  
2.  Lesser included offenses 
  
a. When evidence fails to warrant such a charge 
  
b. Improper sequential charges 
  
3.  Presumptions 
  
a. Except for sanity and innocence, charge should not be cast in terms of presumptions 
  
b. Permissible inferences 
  
4.  Charges on confessions and admissions 
  
5.  Exceptions to charges should be raised before jury retires to deliberate 
  
L. Conduct of the Judge   
  
1.  Expressions of opinion by trial court are forbidden 
  
2.  Control of counsel 
  
a. Correction of misstatement of law by defense counsel 
  
b. Rebuke of counsel for improper conduct 
  
3.  Physical control of defendant 
  
4.  Examination of the witnesses by the trial court 
  
5.  Coercion of jury forbidden 
  
6.  Judicial comment on the defendant's failure to testify forbidden 
  
7.  Contempt power of court 
  
M. Conduct of Counsel   
  
1.  Ethical considerations 
  
2.   Attorney-client privilege 
  
N. Conduct of Jurors   
  
1.  Jury's knowledge of co-defendant's guilty plea 
  
2.  Communications with non-jurors 
  
3.  Unauthorized dispersal of jurors 
  
4.  Jury sequestration 
  
5.  Jurors not permitted to directly question witness 
  
6.  Jury request to rehear evidence 
  
7.  Jury request to be recharged 
  
8.  Alternate jurors not to deliberate with jury 
  
O. Conduct of Witness   
  
1.  Violation of the rule of sequestration 
  
2.  Corrective measures versus barring testimony 
  
P. Conduct of the Defendant   
  
1.  Voluntary absence of the defendant 
  
2.  Disruptive defendant 
  
3.  Right to assist in the defense 
  
Q. Verdict   
  
1.  Form 
  
2.  Poll of jurors 
  
 
  
 PART IV. TRIAL PROCEEDINGS: SENTENCING PHASE    
  
 
  
A. Opening Statements  
  
1.  Opening statements required upon request: O'Kelley v. State,  284 Ga. 758, 765-769 (3) (670 S.E.2d 388) (2008) 
  
B. Issues that May Arise Regarding the Admissibility of Evidence   
  
1.  General considerations applicable to evidence in mitigation and aggravation 
  
a. Jury may consider all facts and circumstances of the case: Spivey v. State,  241 Ga. 477, 481 (2) (246 S.E.2d 288) (1978); OCGA § 17-10-2 
  
b. Evidence may not be excluded because it could have been presented in guilt/innocence phase but was not: Brown v. State,  235 Ga. 644, 647-650 (3) (220 S.E.2d 922) (1975) 
  
c. Evidence may not be excluded as only relevant to guilt or innocence: Blankenship v. State,  251 Ga. 621, 624 (308 S.E.2d 369) (1983) 
  
2.  Admissibility of mitigation evidence 
  
a. Scope: Barnes v. State,  269 Ga. 345, 357-361 (27) (496 S.E.2d 674) (1998) 
  
b. Rules of evidence are relaxed but not suspended in the sentencing phase: Gissendaner v. State,  272 Ga. 704, 714 (12) (532 S.E.2d 677) (2000) 
  
c. Testimony of friends or relatives asking for mercy admissible: Barnes v. State,  269 Ga. 345, 359 (27) (496 S.E.2d 674) (1998) 
  
d. Mental health testimony admissible 
  
e. Examples of improper  testimony or other evidence 
  
(1) Death penalty is not a deterrent: Stevens v. State,  247 Ga. 698, 709 (24) (278 S.E.2d 398) (1981) 
  
(2) Religious/philosophical approaches to death penalty: Franklin v. State,  245 Ga. 141, 151-152 (7) (263 S.E.2d 666) (1980) 
  
(3) Mechanics of execution: Franklin v. State,  245 Ga. 141, 151-152 (7) (263 S.E.2d 666) (1980) 
  
(4) Sentences imposed by juries in similar cases: Wilson v. State,  250 Ga. 630, 638-639 (12) (300 S.E.2d 640) (1983) 
  
(5) Defendant's offer to plead guilty: Mobley v. State,  265 Ga. 292, 298-300 (18) (455 S.E.2d 61) (1995) 
  
3.  Admissibility of aggravating evidence: OCGA § 17-10-2 
  
a. Evidence of non-statutory aggravating circumstances admissible: Hicks v. State,  256 Ga. 715, 727 (19) (a) (352 S.E.2d 762) (1987) 
  
b. Prior guilty verdicts and independent proof of prior crimes admissible: Mize v. State,  269 Ga. 646, 657-658 (15) (501 S.E.2d 219) (1998); Hammond v. State,  260 Ga. 591, 597 (6) n. 4 (398 S.E.2d 168) (1990) 
  
c. Proof of conviction resulting from plea: Mize v. State,   269 Ga. 646, 657 (15) (501 S.E.2d 219) (1998) 
  
d. Victim impact evidence about the victim's life and the impact of the victim's loss admissible: OCGA § 17-10-1.2; Turner v. State,  268 Ga. 213, 214-215 (2) (a) (486 S.E.2d 839) (1997) 
  
e. Testimony concerning a witness's opinions about the crime, the defendant, and the appropriate sentence impermissible: Bryant v. State,  288 Ga. 876, 895-898 (15) (a) (708 S.E.2d 362) (2011) 
  
C. Issues Concerning Specific Statutory Aggravating Circumstances: OCGA § 17-10-30 (b)   
  
1.  Aggravating Circumstance (b) (1) 
  
a. Establishing validity of prior convictions: Pope v. State,  256 Ga. 195, 209-210 (17) (345 S.E.2d 831) (1986), overruled on other grounds by Nash v. State,  271 Ga. 281, 281 (519 S.E.2d 893) (1999) 
  
b. (b) (1) status determined at time of sentencing rather than time of offense: Stephens v. Hopper,  241 Ga. 596, 602-603 (4) (247 S.E.2d 92) (1978) 
  
c. May be established by proof of out-of-state convictions that clearly are comparable to Georgia capital felony offenses: Moon v. State,  258 Ga. 748, 752 (3) (375 S.E.2d 442) (1988) 
  
d. Age of a conviction is no ground for exclusion: Cook v. State,  255 Ga. 565, 576 (13) (b) (340 S.E.2d 843) (1986) 
  
2.  Aggravating Circumstance (b) (2) 
  
a. "Capital felony" defined: Waters v. State,  248 Ga. 355, 368-369 (13) (283 S.E.2d 238) (1981) 
  
b. Aggravated battery must be separate from act causing instantaneous death: Davis v. State,  255 Ga. 588, 593-594 (3) (c) (340 S.E.2d 862) (1986) 
  
c. The supporting capital felony must be defined: Rivers v. State,  250 Ga. 303, 310 (8) (a) (298 S.E.2d 1) (1982) 
  
d. No requirement that the defendant be charged with or convicted of the supporting capital felony or that the supporting capital felony be completed: Brockman v. State,  292 Ga. 707, 710-712 (2) (739 S.E.2d 332) (2013) 
  
e. Continuous course of conduct may establish "in commission of" element of (b) (2) aggravating circumstance: Romine v. State,  251 Ga. 208, 214 (8) (305 S.E.2d 93) (1983) 
  
f. Mutually supporting aggravating circumstances may be presented to and found by the jury, regardless of their treatment on appeal: Heidler v. State,  273 Ga. 54, 65-66 (22) (537 S.E.2d 44) (2000) 
  
3.  Aggravating Circumstance (b) (3) 
  
a. Defined: Pope v. State,  256 Ga. 195, 210-211 (18) (345 S.E.2d 831) (1986) 
  
4.  Aggravating Circumstance (b) (4) 
  
a. Distinction between (b) (4) and (b) (2) aggravating circumstances: Simpkins v. State,  268 Ga. 219, 220-223 (2) (486 S.E.2d 833) (1997) 
  
5.  Aggravating Circumstance (b) (5) 
  
6.  Aggravating Circumstance (b) (6) 
  
a. Applies where defendant directs a follower who acts without any payment: Mize v. State,  269 Ga. 646, 656-657 (14) (501 S.E.2d 219) (1998) 
  
b. Does not apply where defendant acted at another's behest but was "not hired" by the defendant: Whittington v. State,  252 Ga. 168, 178 (9) (a) (313 S.E.2d 73) (1984) 
  
7.  Aggravating Circumstance (b) (7) 
  
a. Scope: McMichen v. State,  265 Ga. 598, 601-603 (2) (458 S.E.2d 833) (1995); Whittington v. State,  252 Ga. 168, 178-179 (9) (b) (313 S.E.2d 73) (1984); Hance v. State,  245 Ga. 856, 860-863 (3) (268 S.E.2d 339) (1980) 
  
b. Suggested charge: West v. State,  252 Ga. 156, 161-162 (313 S.E.2d 67) (1984) 
  
8.  Aggravating Circumstance (b) (8) 
  
a. Scope: Fair v. State,  288 Ga. 244, 245-250 (1) (702 S.E.2d 420) (2010); Fair v. State,  284 Ga. 165, 167-170 (2) (b) (664 S.E.2d 227) (2008) 
  
9.  Aggravating Circumstance (b) (9) 
  
a. Evidence to prove lawful custody or confinement: Franklin v. State,  245 Ga. 141, 150 (6) (263 S.E.2d 666) (1980) 
  
10.  Aggravating Circumstance (b) (10) 
  
a. Scope: Humphreys v. State,  287 Ga. 63, 83-84 (10) (694 S.E.2d 316) (2010) 
  
11.  Aggravating Circumstance (b) (11) 
  
D. Issues that May Arise in Connection with Closing Argument   
  
1.  Scope of closing argument generally: Conner v. State,  251 Ga. 113, 117-123 (5), (6) (303 S.E.2d 266) (1983) 
  
2.  Prosecutorial reference to appellate review forbidden: Caldwell v. Mississippi,  472 U.S. 320 (105 S. Ct. 2633, 86 L. Ed. 2d 231) (1985); Smith v. State,  270 Ga. 240, 246-248 (11) (510 S.E.2d 1) (1998), overruled on other grounds by O'Kelley v. State,  284 Ga. 758, 768 (3) (670 S.E.2d 388) (2008) 
  
3.  Impermissible reading of the law versus proper references to the law: Wilson v. State,  271 Ga. 811, 820 (16) (c) (525 S.E.2d 339) (1999), overruled on other grounds by O'Kelley v. State,  284 Ga. 758, 768 (3) (670 S.E.2d 388) (2008) 
  
4.  Arguments regarding deterrence and lack of remorse: McClain v. State,  267 Ga. 378, 385 (4) (a) (477 S.E.2d 814) (1996); Sears v. State,  262 Ga. 805, 808 (7) (426 S.E.2d 553) (1993), disapproved on other grounds by Brogdon v. State,  287 Ga. 528, 531 (2) (697 S.E.2d 211) (2010) 
  
5.  Arguments regarding future dangerousness permissible only if supported by proper evidence: Henry v. State,  278 Ga. 617, 618-620 (1) (604 S.E.2d 826) (2004) 
  
6.  Arguments setting forth statutory definition of parole permissible: OCGA § 17-10-31 (b); Jenkins v. State,  265 Ga. 539, 540 (1) (458 S.E.2d 477) (1995) 
  
7.  Impropriety of extreme language disparaging the defendant: Edenfield v. State,  293 Ga. 370, 391-392 (11) (744 S.E.2d 738) (2013) 
  
E. Issues that May Arise in Connection with the Court's Charge   
  
1.  Charge on mitigating circumstances 
  
a. Generally: Romine v. State,  251 Ga. 208, 214-216 (10) (305 S.E.2d 93) (1983) 
  
b. Jury should be instructed that it is authorized to consider mitigating evidence, but the trial court is not required to identify specific mitigating circumstances: Davis v. State,  255 Ga. 598, 612 (22) (340 S.E.2d 869) (1986) 
  
c. Jury should be informed that it may recommend a life sentence even if it finds one or more statutory aggravating circumstances: Spivey v. State,  241 Ga. 477, 481 (2) (246 S.E.2d 288) (1978); Fleming v. State,  240 Ga. 142, 146-147 (7) (240 S.E.2d 37) (1977) 
  
d. Jury must not be charged that it should disregard "sympathy": Legare v. State,  250 Ga. 875, 877-878 (2) (302 S.E.2d 351) (1983), overruled on other grounds by Humphreys v. State,  287 Ga. 63, 82 (9) (b) (694 S.E.2d 316) (2010) 
  
2.  Jury can consider all the evidence presented in both phases of the trial: Ross v. State,  254 Ga. 22, 31 (5) (d) (326 S.E.2d 194) (1985), overruled on other grounds by O'Kelley v. State,  278 Ga. 564, 567 (2) (604 S.E.2d 509) (2004) 
  
3.  Necessity to define legal words of art: Rivers v. State,  250 Ga. 303, 310 (8) (a), (b) (298 S.E.2d 1) (1982) 
  
4.  Any Allen  charge should be modified to fit sentencing phase: Humphreys v. State,  287 Ga. 63, 80-82 (9) (b) (694 S.E.2d 316) (2010) 
  
5.  Statutory instructions to be provided to jury in writing: OCGA § 17-10-30 (c) 
  
F. Issues that May Arise in Connection with the Verdict   
  
1.  Form: OCGA § 17-10-30 (c); Potts v. State,  259 Ga. 96, 104 (22) (376 S.E.2d 851) (1989); Romine v. State,  251 Ga. 208, 212-213 (7) (305 S.E.2d 93) (1983) 
  
2.  Substance: 
  
a. Aggravating Circumstance (b) (2) 
  
(1) "Kidnapping with bodily injury," rather than simple "kidnapping," required to serve as a statutory aggravating circumstance: Crawford v. State,  254 Ga. 435, 440-441 (5) (330 S.E.2d 567) (1985) 
  
b. Aggravating Circumstance (b) (7) 
  
(1) Requires both a finding that the murder was "outrageously or wantonly vile, horrible or inhuman" and a finding of at least one of the subparts of the second portion of the statutory circumstance: Jarrell v. State,  261 Ga. 880, 882-883 (2) (413 S.E.2d 710) (1992); Hall v. State,  261 Ga. 778, 783 (11) (415 S.E.2d 158) (1991) 
  
(2) A finding of multiple subparts of the second portion of the statutory circumstance must indicate unanimity regarding each subpart and, therefore, must not be in the disjunctive: Rivera v. State,  282 Ga. 355, 366 (14) (647 S.E.2d 70) (2007) 
  
c. Submission of mutually supporting aggravating circumstances permitted, regardless of their treatment on appeal: Jenkins v. State,  269 Ga. 282, 294 (23) (b) (498 S.E.2d 502) (1998) 
  
3.  Poll of jurors required: UAP Rule III (B) (3) (b) 
  

 PART V. MOTION FOR NEW TRIAL    
  

A. Supplementation of the Record   
  
1.  OCGA § 5-6-41 (f) 
  
B. Presentation of New Evidence   
  
1.  UAP Rule IV (A) (2) (b); Mincey v. State,  251 Ga. 255, 272-274 (18) (304 S.E.2d 882) (1983) 
  
2.  Ineffective assistance claims must be raised if original trial counsel are no longer representing the defendant: Hall v. Lewis,  286 Ga. 767, 769 (II) (A) (692 S.E.2d 580) (2010) 
  

 PART VI. REVIEW IN THE SUPREME COURT    
  

A. Superior Court can be Directed to Conduct Further Hearings   
  
1.  UAP Rule IV (B) (1); Hammond v. State,  260 Ga. 591, 599-600 (10) (398 S.E.2d 168) (1990) 
  
B. "Plain Error" Review in Death Penalty Cases   
  
1.  UAP Rule IV (B) (2); Lynd v. State,  262 Ga. 58, 60-61 (8) (414 S.E.2d 5) (1992); OCGA § 24-1-103 
  
C. Mandatory Review of All Death Sentences   
  
1.  OCGA § 17-10-35 
  

 PART VII. RETRIAL AS TO SENTENCE    
  

A. When Permitted   
  
1.  Permitted: Griffin v. State,  266 Ga. 115, 119-121 (3) (464 S.E.2d 371) (1995), disapproved on other grounds by Washington v. State,  276 Ga. 655, 658 (2) (581 S.E.2d 518) (2003); Brooks v. State,  259 Ga. 562, 562-563 (1) (385 S.E.2d 81) (1989) 
  
2.  Not Permitted: Bullington v. Missouri,  451 U.S. 430 (101 S. Ct. 1852, 68 L. Ed. 2d 270) (1981); Hill v. State,  250 Ga. 821 (301 S.E.2d 269) (1983) 
  
B. Evidence   
  
1.  State not limited to statutory aggravating circumstances found at first trial: Poland v. Arizona,  476 U.S. 147 (106 S. Ct. 1749, 90 L. Ed. 2d 123) (1986); Spraggins v. State,  255 Ga. 195 (336 S.E.2d 227) (1985) 
  
2.  Defendant may introduce exculpatory evidence even though he stands convicted: Blankenship v. State,  251 Ga. 621 (308 S.E.2d 369) (1983) 
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——————————

Rule 35. Post-sentence information.


35.1. Notification to Department of Corrections

As soon as practical after the imposition of the sentence or modification of an earlier disposition, the clerk shall notify the commissioner of the Department of Corrections of the sentence, and shall mail to such department the documentation required by law. Disposition reports shall be forwarded to the Georgia Crime Information Center (GCIC) not more than 30 days after disposition decisions. 
  

Cross references. - Georgia Crime Information Center, § 35-3-30 et seq.  

35.2. Sentencing and sentence review

Sentences shall be imposed and reviewed in accordance with OCGA § 17-10-1 et seq., as amended from time to time. 
  

——————————

Rule 36. Filing and processing.

Rules text
Law reviews. -  For annual survey of criminal law and procedure, see 40 Mercer L. Rev. 153 (1988).  

36.1. Preparation of documents

Except as authorized or directed by a judge, to the extent practical, all materials presented for filing in any superior court shall be typed, legibly written or printed on one side only in blue or black ink suitable for reproduction, on opaque white paper measuring 8 1/2" x 11", of a good quality, grade and weight. Manuscript covers and backings shall be omitted wherever practical. [In State Court, see State Court Rule 36.1.] 
  

  Editor's notes. - This rule was amended effective September 22, 2016.  

36.2. Time of docketing

Actions shall be entered by the clerk in the proper docket immediately or within a reasonable period after being received in the clerk's office. 
  

36.3. Caption

Every document or pleading presented for filing in a superior court shall bear a caption which sets out the exact  nature of the pleading or the type of complaint. 
  


JUDICIAL DECISIONS

Caption for demand for trial. - The caption "JURY DEMAND" fails to set out the exact nature of the pleading as a demand for trial and a demand for trial will not be considered sufficient to invoke the extreme sanction of O.C.G.A. § 17-7-170, discharge and acquittal of the accused, unless it is presented for what it is - a demand to be tried within the next succeeding term of court. Kramer v. State, 185 Ga. App. 254, 363 S.E.2d 800, cert. denied, 185 Ga. App. 910, 363 S.E.2d 800 (1987).  

Cited in Price v. State, 245 Ga. App. 128, 535 S.E.2d 766 (2000).  

36.4. Signatures on documents filed of record

All proposed judgments and orders shall bear the printed name of the responsible attorney or party who prepared the document, with the preparer's bar number, proper address, telephone number, fax number and e-mail address typed or printed underneath. 
  
To the extent practicable, signature pages of documents filed of record including pleadings, agreements and orders shall not be set forth on a page separated from the contents of the document. 
  
On any document filed of record, including but not limited to pleadings, agreements and orders, where a signature is set forth on a separate page from the contents of the document, the signature page must identify the parties, the case number, and the document. 
  

  Editor's notes. - This rule was amended September 1, 2010, and became effective October 7, 2010, and amended May 3, 2012 and became effective May 24, 2012.  


JUDICIAL DECISIONS

Effect of lack of signature. - Trial court clerk acted outside of the clerk's purview when the clerk returned a defendant's pro se motion for a new trial for the defendant's signature; the lack of a signature was an amendable defect in the motion and the clerk should have filed the unsigned pro se motion for a new trial and left it to the trial court to determine the motion's viability. Hood v. State, 282 Ga. 462, 651 S.E.2d 88 (2007).  

Ga. Unif. Super. Ct. R. 36.4 should be construed such that the lack of a signature on a motion is an amendable defect that does not render the unsigned document null and void; a court should grant leave to comply with the rule as to signature rather than strike the pleading. Hood v. State, 282 Ga. 462, 651 S.E.2d 88 (2007).  

36.5. Location of original

All original documents, petitions and pleadings in both civil and criminal matters shall remain in the custody of the clerk except as provided by the judge, these rules, or as otherwise provided by law; provided, however, that this rule shall not prohibit an attorney of record's checking the file out for transportation to the judge for a hearing. 
  

36.6. Minutes and final record

There shall be one or more books or microfilm records (combined "Minutes Book", "Writ or Pleading Record" and "Final Record") called Minutes and Final Record  in which each entire matter shall be recorded after completion. (This does not include adoptions.) After recording, the original may be destroyed according to the state retention schedule or stored off premises as provided by law. [In state court, see State Court Rule 36.6.] 
  

36.7. Filing of transcripts

Transcripts in all matters shall be filed as provided by law and the clerk shall not be required to record or preserve these in a bound book or on microfilm. 
  

36.8. File categories

The categories of files to be established by the clerk shall be civil, criminal, and adoptions. [In state court, see State Court Rule 36.8.] 
  

36.9. Identification

Each matter, civil, criminal, adoption, or otherwise, shall be identified by year of filing, type of case, consecutive case number and judge assignment where required. The sequence shall be as follows: year of filing - type of case - consecutive case number - judge assignment. 
  

36.10. Filing requirements - Civil

Complaints or petitions presented to the clerk for filing shall be filed only when accompanied by the proper filing fee, fee for sheriff service or a pauper's affidavit, a civil case initiation form, and, when applicable, any forms required by law or rule to be completed by the parties. The attorney or party filing the complaint shall furnish the necessary service copies. Judgments, settlements, dismissals and other dispositions presented to the clerk for filing shall be filed only when accompanied by a civil case disposition form.  [In State Court, see State Court Rule 36.10.]  
  


JUDICIAL DECISIONS

Dismissal for clerk's mistaken filing not warranted. - When a clerk has filed a complaint or petition in contradiction of the limitations set forth in Ga. Unif. Super. Ct. R. 36.10, it does not follow that the trial court is therefore authorized to dismiss the complaint or petition; failure of the clerk to perform a duty should not work injury to a party not responsible therefor, but rather such party should be notified that the clerk mistakenly filed the complaint or petition without collecting the proper filing fee, fee for sheriff service, or a pauper's affidavit, but that fees or a pauper's affidavit must be submitted. Anderson v. Hardoman, 286 Ga. App. 499, 649 S.E.2d 611 (2007).  
When a clerk accepted a plaintiff's pro se complaints for filing without collecting fees or a pauper's affidavit under Ga. Unif. Super. Ct. R. 36.10, it was error for the trial court to dismiss the cases for failure to comply with the rule; instead, the plaintiff was to be ordered to pay the fees or to provide a pauper's affidavit within a specified time. Anderson v. Hardoman, 286 Ga. App. 499, 649 S.E.2d 611 (2007).  

Documents could not be construed as proper affidavit of indigency. - A plaintiff filing pro se had not filed anything that could be construed as an affidavit of indigency under Ga. Unif. Super. Ct. R. 36.10 and O.C.G.A. § 9-15-2; the plaintiff had provided a document entitled "motion to proceed in forma pauperis" but had not had it notarized, and a referenced "application to proceed in forma pauperis" was not included in the record. Anderson v. Hardoman, 286 Ga. App. 499, 649 S.E.2d 611 (2007).  

Cited in Mingledorff v. Stokely, 223 Ga. App. 183, 477 S.E.2d 374 (1996).  

36.11. Return of service - Civil

Entry of return of service shall be made by the sheriff or other authorized person on a form provided by the clerk and filed with the clerk. 
  

36.12. Advance costs - Civil

Advance costs paid upon filing shall be the minimum costs in a case. 
  

36.13. Filing requirements - Criminal

All indictments, no bills, and accusations presented to the clerk shall be filed and should be accompanied by all applicable documents including arrest warrants, if issued, and the Georgia Crime Information Center OBTS form, if the offense is one for which an OBTS form is applicable. 
  

Cross references. - Georgia Crime Information Center, § 35-3-30 et seq.  

36.14. Filing of no bills

The clerk shall prepare a list of all no bills, a copy of which shall be recorded in the Minutes and Final Records. No bills shall be filed chronologically by date of filing. 
  

36.15. Assessment of costs - Criminal

When costs are assessed the minimum amount assessed as court costs in the disposition of any criminal offense shall be $100.00. Any surcharge provided for by law shall be in addition. [In state court, see State Court Rule 36.15.] 
  


OPINIONS OF THE ATTORNEY GENERAL

Fee for application for arrest or search warrant under O.C.G.A. § 15-10-82 is not part of the costs. 1988 Op. Att'y Gen. No. U88-24.  

36.16. Electronic filing

(A)  Availability. Electronic filing shall be available when required by law and may be made available in a court, or certain classes of cases therein, in conformity with statewide minimum standards and rules for electronic filing adopted by the Judicial Council. 
  
(B)  Documents that may be filed electronically. Where electronic filing is available, a document may be electronically filed in lieu of paper by the court, the clerk and any registered filer unless electronic filing is expressly prohibited by law, these rules or court order. Electronic filing is expressly prohibited for documents that according to law must be filed under seal or presented to a court in camera, or for documents to which access is otherwise restricted by law or court order. Original depositions are not "sealed documents" within the meaning of this paragraph and may be filed electronically. See Judicial Council Rule 9. 
  
(C)  Signatures. An electronically filed document is deemed signed by the registered filer submitting the document as well as by any other person who has authorized signature by the filer. By electronically filing the document, the filer verifies that the signatures are authentic. 
  
(D)  Time of filing. An electronic document is presumed filed upon its receipt by the electronic filing service provider, which provider must automatically confirm the fact, date and time of receipt to the filer. Absent evidence of such confirmation, there is no presumption of filing. 
  
(E)  Electronic service. Upon filing, an electronically filed document is deemed served on all parties and counsel who have waived any other form of service by registering with the electronic filing system to receive electronic service in the case and who receive notice via the system of the document's filing. 
  
(F)  System or user filing errors. If electronic filing or service is prevented or delayed because of a failure of the electronic filing system, a court will enter appropriate relief such as the allowance of filings nunc pro tunc or the provision of extensions to respond. 
  
(G)  Force and effect. Electronically filed court records have the same force and effect and are subject to the same right of public access as are documents filed by traditional means. 
  
(H)  Pro se parties. To protect and promote access to the courts, courts shall reasonably accommodate pro se parties by accepting and then converting and maintaining in electronic form paper pleadings or other documents received from pro se filers. 
  
(I)  Procedure for handling misfiled or otherwise deficient or defective e-filings. Upon physical acceptance and review of an e-filing and discovery that it was misfiled or is otherwise deficient or defective, a clerk shall as soon as practicable provide the e-filer notice of the defect or deficiency and an opportunity to cure or, if appropriate, reject the filing altogether. In any case, the clerk shall retain a record of the action taken by the court in response, including date, time, and reason. Such records shall be maintained until a case is finally concluded including the exhaustion of all appeals. Absent a court order to the contrary, such records shall be accessible to the parties and public upon request without the necessity for a subpoena. 
  

  Editor's notes. - This rule was adopted effective June 4, 2015, and amended effective January 16, 2020.  


JUDICIAL DECISIONS

Improper rejection of filing. - Trial court did not err in ordering the doctor's answer docketed and filed on the day it was first filed and rejected because the answer was properly signed and filed by the registered filer and improperly rejected because of a mismatched signature on other documents filed at the same time. Barbour v. Sangha, 346 Ga. App. 13, 815 S.E.2d 228 (2018).  

36.17. Sensitive information

(A)  In accord with OCGA § 9-11-7.1 and in order to promote public electronic access to case files while also protecting sensitive information, pleadings and other papers filed with a court, including exhibits thereto, whether filed electronically or in paper, unless otherwise ordered by the court shall include only: 
  
(1)  The last four digits of a social security number; 
  
(2)  The last four digits of a taxpayer identification number; 
  
(3)  The last four digits of a financial account number; and 
  
(4)  The year of an individual's birth. 
  
(B)  The responsibility for omitting or redacting these personal identifiers rests solely with counsel and the parties. The clerk will not review filings for compliance with this rule. 
  
(C)  A party having a legitimate need for the above information may obtain it through the ordinary course of discovery without further order of the court. 
  
(D)  This rule does not create a private right of action against a court, a clerk, counsel or any other individual or entity that may have erroneously included identifying information in a filed document that is made available electronically or otherwise. 
  
(E)  This rule does not amend or modify Uniform Superior Court Rule 21, Limitation of Access to Court Files. 
  

  Editor's notes. - This rule was adopted effective June 4, 2015.  

36.18. Electronic signatures

(A)  Judges are authorized but not required to electronically sign all orders and judgments. 
  
(B)  Judges shall seek to use the most secure method of signing available, which should be auditable in order to determine the identity of the signer or designee. 
  
(C)  When practicable, any document signed with a judge's electronic signature shall not be editable upon the application of the judge's electronic signature. 
  
(D)  When practicable, the judge's electronic signature shall be accompanied by a date, time stamp, and the case number. 
  

  Editor's notes. - This rule was adopted effective February 25, 2021.  

——————————

Rule 37. Court administrators.

Rules text
(A)  The district court administrator performs such district administrative duties as are prescribed from time to time. 
  
(B)  The courts of various counties may, with the consent of local governing authorities, appoint a local court administrator, with such compensation, duties, and term as may be specified in such appointment. The local court administrator may perform general administrative and managerial supervision over the administrative activities and functions of the court and the personnel connected therewith, except the staff of any elected official. 
  
The court administrator may be responsible for the enforcement of the courts' administrative policies and procedures and may directly supervise and direct the employees who are necessary to the operation of the courts. 
  

——————————

Rule 38. Filing of remittitur and judgment.

Rules text
After receiving the remittitur and judgment of an appellate court, a copy of the notice of appeal, the remittitur and the index of each appeal shall be filed with the original action and the balance of the copy of the record destroyed, although the original shall be retained. If two [2] or more cases are involved in one appeal, the above-referenced material shall be placed in one of the case files and a cross-reference to that file shall be noted in the remaining file(s). 
  

——————————

Rule 39. Docketing and indexing.


39.1. Dockets to be maintained

Each clerk shall maintain the dockets as provided in this Rule 39 of the following, each of which shall include the information required under these rules. Each docket shall bear the name of the docket, the county, and a unique consecutive number. No other dockets shall be required to be kept except those relating to real estate. 
  

39.2. The Civil Docket

The Civil Docket shall contain separate case number entries for all civil actions filed in the office of the clerk including: complaints, motions, URESA's, domestic relations, contempt actions, modifications on closed civil actions, and all other actions civil in nature, except adoptions. Each action in the civil docket shall be indexed by the names of all parties to the action number or the civil docket book and page number. This docket shall contain entries of the following information: 
  
(A)  Action Number - a unique case number shall be assigned to each action as prescribed in Rule 36.9; 
  
(B)  Cause of Action - an entry of the specific type of action filed; 
  
(C)  Names of all attorneys of record; 
  
(D)  Names of all parties; 
  
(E)  Date of filing; 
  
(F)  Advance cost paid; 
  
(G)  Additional costs paid; 
  
(H)  Date of service; 
  
(I)  Type of service, including whether a second original is sent and where; 
  
(J)  The date and type of specific disposition of the action, including clear entries for: 
  
(1)  Dismissals (with or without prejudice); 
  
(2)  Settlements; 
  
(3)  Judgments and the type of judgment, i.e., summary, default, on the pleadings, consent, on the verdict, notwithstanding the verdict, directed and so forth. In the event the case is a divorce, enter final decree and the type of judgment; 
  
(4)  Five-year or other administrative termination; and 
  
(5)  Transfer to court with proper jurisdiction and venue. 
  
(K)  Whether the verdict or judgment is for the plaintiff or the defendant; 
  
(L)  Whether there was a mistrial; 
  
(M)  The date of the trial, if any; 
  
(N)  Whether the case was tried (with or without jury); 
  
(O)  The name of the judge making the final disposition of the case; 
  
(P)  Date a Fi. Fa. was issued; 
  
(Q)  A cross-reference to the minutes and final record and page number; 
  
(R)  A cross-reference to the records storage area and box number if the case file is stored off-site; and 
  
(S)  A summary of all pleadings in the case and the dates of their filings, transcripts filed, motions for new trial, notices of appeal, and remittiturs. 
  


JUDICIAL DECISIONS

Contempt action not new civil action. - The provision of this rule requiring clerks to enter a case number for all actions civil in nature was not authority for a court to designate a contempt notice as a new civil action requiring 30 days notice of a hearing. Brown v. King, 266 Ga. 890, 472 S.E.2d 65 (1996).  

——————————

39.2.1. Civil case initiation form

Rules text
The clerk shall require the attorney filing a civil action to complete the civil case initiation form. The clerk shall enter the action number for the case on the civil case initiation form and the form shall become part of the file for the case. The clerk shall use the cause(s) of action indicated by the attorney completing the form to enter the cause(s) of action upon the civil docket of the court, unless it appears to the satisfaction of the clerk by an inspection of the pleadings that the cause(s) of action has been recorded in error by the attorney. If the wrong cause(s) of action has been recorded, the clerk shall correct the civil case initiation form and enter the correct cause(s) of action upon the civil docket of the court. 
  

——————————

39.2.2. Modification of the civil case initiation form

Rules text
If additional information is deemed necessary by the court at filing, the civil case initiation form may be modified to include new items by using the blank space available at the bottom of the form. 
  

——————————

39.2.3. Civil case disposition form

Rules text
Any order disposing of a civil action presented for consideration to a judge by any attorney or party shall be accompanied by a completed civil case disposition form. If the order is prepared or reframed by the court, the court shall cause the civil case disposition form to be completed or corrected, if necessary. The civil case disposition form shall be sent to the clerk along with the relevant order to become part of the file for the case. The clerk shall require any attorney or party filing a voluntary dismissal or settlement of a civil action to complete a civil case disposition form. The form shall become part of the file for the case. The clerk shall use the specific type of disposition found on the completed civil case disposition form to enter the specific type of disposition upon the civil docket of the court, unless it appears to the satisfaction of the clerk by an inspection of the order that the type of disposition has been recorded in error. If the wrong type of disposition has been recorded, the clerk shall correct the civil case disposition form and enter the correct type of disposition upon the civil docket of the court. 
  

——————————

39.2.4. Modification of the civil case disposition form

Rules text
If additional information is deemed necessary by the court at disposition, the civil case disposition form may be modified to include new items by using the blank space available at the bottom of the form. 
  

39.3. The Criminal Docket

The Criminal Docket shall contain a record of all criminal indictments in which true bills are rendered and all accusations filed in the office of the clerk of superior court and a summary of the pleadings in each case. Entries shall be made of the following information: 
  
(A)  Number - a unique number shall be assigned to each indictment which receives a true bill or accusation filed pursuant to Rule 36.9; 
  
(B)  Date of filing; 
  
(C)  Names of defendants and their OBTS numbers (the preprinted Offender Tracking No. found on the GCIC final disposition report); 
  
(D)  Names of defense attorneys; 
  
(E)  An enumeration of the specific types of offenses (counts); 
  
(F)  Whether the case was brought by accusation or indictment; 
  
(G)  Whether each count is a felony or misdemeanor, or a traffic ticket, and if a traffic ticket, the citation number; 
  
(H)  The name of the judge making the final disposition of the case; 
  
(I)  The plea and date of plea for each count in the case, including whether the plea was guilty, not guilty, nolo contendere, mentally incompetent to stand trial, and whether or not the plea was negotiated; 
  
(J)  Whether the case was tried with or without a jury; 
  
(K)  The disposition for each count in the case and the date of disposition including whether the count was dismissed, a nolle prosequi entered, a verdict of guilty was rendered, a verdict of not guilty was rendered, a verdict of not guilty by reason of insanity, or a verdict of guilty but mentally ill; 
  
(L)  A listing of the dates and types of proceedings in the case including motions for new trials; 
  
(M)  The date and type of sentence including term, conditions, and amount of costs, fines or restitution for each defendant; 
  
(N)  The date of issuance of a bench warrant and officer's return; 
  
(O)  The date of issuance of a judgment absolute; 
  
(P)  The date of issuance of scire facias; 
  
(Q)  The date the transcript was filed; 
  
(R)  The date application was made for sentence review; 
  
(S)  The date notice of appeal was filed; 
  
(T)  The date the remittitur was filed; 
  
(U)  A cross-reference to the minutes and final record and page number; and 
  
(V)  A cross-reference to the records storage area and box number if the case file is stored off-site. 
  


JUDICIAL DECISIONS

Cited in King v. State, 273 Ga. 258, 539 S.E.2d 783 (2000).  

——————————

39.3.1. Semi-Annual Lists of Felony Cases

Rules text
No later than 30 days after January 1 and July 1 of each calendar year, the superior court clerk of the county or counties in each judicial circuit shall submit a list of all felony cases either pending judgment on a motion for new trial or transmission of a record on appeal in that court to the judges of that court in a format specified by the Administrative Office of the Courts. The list shall include the following information: sentencing judge, assigned judge, counsel of record, the date of the sentence, the date the transcript was filed, the date a motion for new trial or an amended motion for new trial was filed, whether a motion for new trial has been ruled upon, the date a notice of appeal was filed, and whether the record is ready for transmittal. The cases shall be listed in order of length of time pending. 
  
No later than 10 days from receipt of the initial list, the chief judge of the superior court for each judicial circuit shall submit a final list electronically to the clerk of the Supreme Court. The list shall be filed in the superior court clerk's office as a court record available pursuant to Rule 21. The list also shall be provided to the district attorney and the circuit public defender. The Supreme Court shall make the list available to the public. 
  
The Supreme Court may take such other action to address unjustified delays in cases as may be appropriate. 
  

  Editor's notes. - This rule was added effective January 1, 2019.  

39.4. Lis Pendens Docket

The Lis Pendens Docket shall contain all lis pendens filed with the clerk and shall be properly indexed by the names of the parties. 
  

39.5. General Execution Docket

The General Execution Docket shall contain all Fi. Fas. The information to be entered shall be: 
  
(A)  Names of the parties and attorneys of record; 
  
(B)  Names of county and court in which judgment was issued; 
  
(C)  The date of judgment; 
  
(D)  The date of issuance of the Fi. Fa.; 
  
(E)  The date of the recording of the Fi. Fa. on the General Execution Docket; 
  
(F)  The number of the case on which the judgment was rendered; and 
  
(G)  The amount of principal, costs, attorney fees, interest, penalties, and total amount of the Fi. Fa. on the case. 
  
Nulla Bona's and satisfactions are to be noted on the original entry. Re-issued Fi. Fas. shall be recorded as a new Fi. Fa. in the General Execution Docket. A cross-reference to that new entry shall be made on the original entry of the Fi. Fa. or the last renewal of the Fi. Fa. which is less than seven years old. [In state court, see State Court Rule 39.5.] 
  

39.6. Adoption Docket

The original files shall suffice as the Adoption Docket. Each adoption shall be given a unique consecutive case number pursuant to Rule 36.9. The adoption index shall contain the names of the petitioners. All adoptions shall be recorded in a separate adoption minutes and final record which shall be properly indexed. All adoption records, including the index, shall be kept sealed and locked and shall be confidential unless otherwise ordered by the judge. 
  

39.7. Required forms

(A)  The forms listed below shall be required for use in all superior courts in this state. 
  
(B)  It is the intent of this rule that all forms listed herein be uniform in appearance for purposes of efficiency and accuracy. Upon recommendation by its Uniform Rules Committee, the Council of Superior Court Judges may revise forms to reflect changes to the law. The rule also does not prohibit the use of stylistic additions such as check boxes. No heading is required when forms are reproduced. 
  
SC-1    Summons 
  
SC-2    Sheriff's Entry of Service 
  
SC-3    Service by Publication 
  
SC-4    Notice of Publication 
  
SC-5    Writ of Fieri Facias 
  
SC-6    Final Disposition Felony Confinement Sentence 
  
SC-6.1  [Deleted] 
  
SC-6.2  Final Disposition Felony Sentence With Probation 
  
SC-6.3  Final Disposition Misdemeanor Sentence 
  
SC-6.4  Special Conditions of Probation: 
  
SC-6.4(A)  Index of Special Conditions of Probation 
  
SC-6.4(B)  Inventory of Special Conditions of Probation 
  
SC-6.4(C)  Sex Offender Special Conditions of Probation 
  
SC-6.4(D)  Special Conditions of Probation for Conviction of an Offense Against a 
      Minor or a Dangerous Sexual Offense 
  
SC-6.4(E)  Special Conditions of Probation for Violation of O.C.G.A. §§ 16-5-90 or 
      16-5-91 (Stalking or Aggravated Stalking) 
  
SC-6.5  Final Disposition Continuation of Sentence 
  
SC-7    Exemplification 
  
SC-8    Witness Subpoena 
  
SC-9    Subpoena for the Production of Evidence 
  
SC-9.1  Subpoena for the Production of Evidence at a Deposition 
  
SC-10   [Deleted] 
  
SC-11   [Deleted] 
  
SC-12   [Deleted] 
  
SC-13   [Deleted] 
  
SC-14   [Deleted] 
  
SC-15   Family Violence Ex Parte Protective Order 
  
SC-16   Family Violence Twelve Month Protective Order 
  
SC-17   Stalking Ex Parte Temporary Protective Order 
  
SC-18   Stalking Twelve Month Protective Order 
  
SC-19   Dismissal of Temporary Protective Order 
  
SC-20   Order for Continuance of Hearing and Ex Parte 
      Protective Order 
  
SC-21   Order to Modify Prior Protective Order 
  
SC-22   Family Violence Three Year/Permanent Protective Order 
  
SC-23   Stalking Permanent Protective Order Pursuant to 
      Criminal Conviction 
  
SC-24   Stalking Three Year/Permanent Protective Order 
  
SC-25   Child Support Addendum to Family Violence Protective 
      Order 
  
SC-26   Petition for Temporary Protective Order 
  
SC-27   Defendant's Identifying Information/Protected Parties Information 
  

  Editor's notes. - This rule was amended effective June 4, 2015 and effective January 24, 2019.  

39.8. [Reserved]


39.9. Court information

The chief judge of each circuit may require the superior court clerk of each county of that circuit to furnish to the chief judge within 10 days after the end of each month, a general civil, domestic relations and a criminal caseload management report. The Chief Justice of the Georgia Supreme Court may request copies of the information that is furnished to the Chief Judges of the circuits pursuant to this rule. 
  
The case types, events types and disposition methods used in these reports will conform to Judicial Council guidelines for reporting caseload. Each such report shall include the following: 
  
(A)  the number of cases filed by case type in the prior month and year-to-date; 
  
(B)  the number of cases disposed by case type and disposition method in the prior month and year-to-date; 
  
(C)  the number and type of pending cases; 
  
(D)  a list of cases more than 120 days old (criminal) and 180 days old (civil/domestic relations) to include the following data: 
  
(i)  case number, 
  
(ii)  style, 
  
(iii)  case type, 
  
(iv)  filing date, 
  
(v)  next event scheduled, 
  
(vi)  date of that event; and 
  
(E)  any other information the Chief Judge requests that is contained within court standardized computer programs. 
  

——————————

Rule 40. Computer applications and standards.

Rules text
When the clerk of a superior court elects to store for computer retrieval any or all records, the same data elements used in a manual system shall be used, and the same integrity and security maintained. 
  

——————————

Rule 41. Motions for new trial.


Rules text

RESEARCH REFERENCES

ALR. - Unauthorized view of premises by juror or jury in criminal case as ground for reversal, new trial, or mistrial, 50 A.L.R.4th 995.  
Recantation of testimony of witness as grounds for new trial - federal criminal cases, 94 A.L.R. Fed 60.  

41.1. Time for hearing

Counsel are reminded of their general ethical obligation to make reasonable efforts to expedite litigation consistent with the interests of their clients. 
  
The motion for new trial shall be heard and decided as promptly as possible. 
  
When the defendant's presence is required by law, the defendant shall be procured for the motion for new trial unless the defendant waives his or her presence in writing. If the defendant is in custody, the state shall procure the defendant; if the defendant is not in custody, counsel for the defendant shall procure the defendant. A ruling on the motion shall be rendered within the time period required by law upon the record on the motion being complete and the transcript and post-hearing motions or other matters being submitted. 
  

  Editor's notes. - This rule is amended effective January 1, 2019.  


JUDICIAL DECISIONS

Failure to require the State to reveal informant's identity as ground for new trial. - Where defendant's possession of a vehicle was not the sole evidence of defendant's possession of drugs and a confidential informant's testimony was not material to the defense, defendant was not entitled to know the informant's identity and the trial court properly denied defendant's motion for new trial on the charges of possession of cocaine. Respress v. State, 267 Ga. App. 654, 600 S.E.2d 727 (2004).  

Illegal sentence. - Although the evidence was sufficient to find defendant guilty of murder beyond a reasonable doubt, because defendant was convicted of capital murder, defendant could not be sentenced under O.C.G.A. § 17-10-6.1(a), the recidivist statute; the illegal sentence could not be waived and the trial court erred in denying defendant's motion for a new trial. Funderburk v. State, 276 Ga. 554, 580 S.E.2d 234 (2003).  

Voluntariness of confession. - Although a detective referred to purse snatching instead of robbery and delayed an interview while the detective was "processing the scene," defendant's confession was not coerced through deception or improper questioning techniques; because defendant's oral and written statements acknowledged that they were voluntary, the trial court properly denied defendant's motion for a new trial. Brannon v. State, 268 Ga. App. 847, 602 S.E.2d 865 (2004).  

Motion for new trial properly denied. - After charging a jury with the presumption of innocence and the State's burden of proof, a trial judge properly limited the charged by stating that if it believed defendant committed aggravated child molestation "as alleged in the indictment," it was authorized to find defendant guilty; as a result, the trial court properly denied defendant's motion for a new trial. James v. State, 268 Ga. App. 851, 602 S.E.2d 854 (2004).  

Cited in Appling v. State, 256 Ga. 36, 343 S.E.2d 684 (1986).  

41.2. Status Conference and Transcript Preparation

In criminal cases, the transcript shall be prepared as promptly as possible. 
  
The court shall schedule a status conference regarding the motion for new trial not later than 120 days after sentencing. Counsel of record for both the state and the defendant shall appear at any conference; such conference may be conducted telephonically or electronically at the discretion of the court. At the conference the court shall confirm that the defendant has appellate counsel and that the transcript has been ordered, and shall determine by whom the exhibits are held. The court shall ensure the production of the transcript. 
  
If the transcript has not been filed by the court reporter within 120 days of the date of sentencing, the court shall issue a show cause notice to the court reporter to provide reasons for the delay. The court may impose conditions as required to ensure timely completion of the transcript. 
  
The court shall schedule status conferences regarding the motion for new trial approximately every 180 days after the first conference until the motion for new trial is heard. Such status conferences shall be conducted telephonically or electronically unless otherwise ordered by the court. 
  
Any conference required by this rule shall be on the record, or the court shall enter a status conference order memorializing the conference if a court reporter is unavailable. 
  
It is the court's responsibility to monitor the progress of the case. Priority should ordinarily be given to cases pending the longest. 
  

  Editor's notes. - This rule is effective January 1, 2019.  

41.3. Transcript costs

Except where leave to proceed in forma pauperis has been granted, an attorney who files a motion for new trial, or a notice of appeal which specifies that the transcript of evidence or hearing shall be included in the record, shall be personally responsible for compensating the court reporter for the cost of transcription. The filing of such motion or notice shall constitute a certificate by the attorney that the transcript has been ordered from the court reporter. The filing of such motion or notice prior to ordering the transcript from the reporter shall subject the attorney to disciplinary action by the court. 
  

  Editor's notes. - This rule is effective January 1, 2019.  


JUDICIAL DECISIONS

Applicability. - Even though a party's counsel violated Uniform Superior Court Rules, Rule 41.3, and, thus, would be subject to discipline, the rule does not authorize a trial court to punish a party by denying the motion sua sponte or by assessing attorney's fees against him. Green v. McCart, 273 Ga. 862, 548 S.E.2d 303 (2001).  

41.4. Transmission of the Record

Upon filing of a notice of appeal, the clerk shall compile and transmit the record in accordance with the requirement of the appropriate appellate court as required by OCGA § 5-6-43. Failure to do so within 60 days of the deadlines imposed by OCGA § 5-6-43 may subject the clerk to a show cause hearing before the sentencing court. 
  

  Editor's notes. - This rule is effective January 1, 2019.  


JUDICIAL DECISIONS

Applicability. - Even though a party's counsel violated Uniform Superior Court Rules, Rule 41.3, and, thus, would be subject to discipline, the rule does not authorize a trial court to punish a party by denying the motion sua sponte or by assessing attorney's fees against him. Green v. McCart, 273 Ga. 862, 548 S.E.2d 303 (2001).  

——————————

Rule 42. Special counsel.


42.1. Private special prosecutors

Private special prosecutors retained by the family or relatives of one named as a victim in an indictment or accusation may not participate in the prosecution of a criminal case. Special assistant district attorneys appointed by the district attorney including attorneys from personnel of public agencies may prosecute criminal cases. 
  


JUDICIAL DECISIONS

Appointment of assistant judges or solicitors. - A state court judge does not have the authority to order the indefinite appointment of assistant judges or solicitors whose positions are not authorized by local law, or to finance those positions through a court-created fund comprised of monies withheld from the county treasury. Cramer v. Spalding County, 261 Ga. 570, 409 S.E.2d 30 (1991).  

Referring state to expert witness. - Private special prosecutor does not "participate in the prosecution of a criminal case" merely by referring the state to an expert witness,  where he does not otherwise assist in the preparation of the state's case, is not present when the expert witness is interviewed, and takes no part in the actual trial of the case. Rogers v. State, 180 Ga. App. 310, 348 S.E.2d 888 (1986).  

42.2. Appointment of counsel to assist retained counsel

During the pendency of a criminal case, the trial judge may appoint additional counsel to assist retained counsel in the representation of a defendant prior to, during, or after trial. 
  

——————————

Rule 43. Mandatory Continuing Judicial Education (MCJE).


43.1. Program requirements

(A)  Every superior court judge, including senior superior court judges, shall attend approved creditable judicial education programs or activities, totaling a minimum of twelve hours every year.  At least one hour of the mandated twelve hours per year shall be devoted to the topic of legal or judicial ethics or legal or judicial professionalism.  If a judge completes more than twelve hours for credit in any calendar year, the excess credit shall be carried over and credited to the education requirements for the next succeeding year only. 
  
(B)  Each new judge must attend the pertinent Institute of Continuing Judicial Education (ICJE) in-state program of instruction for new judges or its locally administered individual new judge orientation course. Either activity must be attended as soon as possible after the judge's election or appointment and, preferably, before hearing cases, but in any event, within one year after assuming office. Each new judge is also encouraged to attend a nationally-based basic course for general jurisdiction trial judges. 
  
(C)  Additionally, every judge is encouraged to attend national or regional specialty, graduate or advanced programs of judicial and legal education. 
  
(D)  Qualifying creditable judicial education programs and activities shall include: 
  
(1)  Programs sponsored by the Institute of Continuing Judicial Education of Georgia; 
  
(2)  Programs of continuing legal education accredited by the State Bar of Georgia's Commission on Continuing Lawyer Competency, such as all Institute of Continuing Legal Education (ICLE) programs; 
  
(3)  Additional programs approved on behalf of the Council of Superior Court Judges by its Committee on Mandatory Continuing Judicial Education; 
  
(4)  Courses at a Georgia-based law school, whether for credit or not, that qualify an individual for a degree or to sit for the Georgia bar examination; 
  
(5)  Teaching any of the above; 
  
(6)  Service on the Judicial Qualifications Commission (JOC) or the State Bar Disciplinary Board for legal or judicial ethics or legal or judicial professionalism credit. 
  
(E)  For teaching, the following credits shall be given: 
  
(1)  Three additional hours for each hour of instructional responsibility as a lecturer when no handout paper is prepared, and six hours for each hour of lecture when a handout paper is required. 
  
(2)  Two hours for each hour as a panelist or mock trial judge. 
  
(3)  When the same lecture or other instructional activity is repeated in a single calendar year, additional credit shall be given equivalent to the actual time spent. 
  

43.2. Administration of the program

Administrative implementation of this program of mandatory continuing judicial education shall be conducted solely by the Council of Superior Court Judges. 
  

43.3. Council of Superior Court Judges Committee on Mandatory Continuing Judicial Education

The President of the Council of Superior Court Judges shall appoint a Committee on Mandatory Continuing Judicial Education, including at least one member of ICJE, which shall on behalf of the Council approve for credit judicial educational programs not otherwise automatically accredited by the MCJE rule, regardless of whether sponsored by a legal or judicial organization; and the committee shall impose the prescribed private and public sanctions on judges who fail to comply with the mandatory training plan. 
  

43.4. Sanctioning procedures

(1)  In December of each year, the Committee on Mandatory Continuing Judicial Education will receive a report from the Council of Superior Court Judges detailing the creditable participation of judges in MCJE activities for that year. At the same time, every superior court judge will also received from the Council of Superior Court Judges a report on his or her creditable activity. 
  
Judges failing to attain the required twelve hours in any year will be notified by the committee chair that they have not met the MCJE participation requirement for that year. Following receipt of such notice, a judge shall submit a plan for making up any deficiency in education requirements.  Education credit hours earned thereafter shall first be credited to the deficiency for any prior year. 
  
(2)  Judges who fail to earn a minimum of twenty-four hours over a two-year period shall receive a private administrative admonition issued from the Committee on Mandatory Continuing Education of the Council of Superior Court Judges detailing the consequences of failure to fulfill the training requirements. 
  
(3)  Upon a judge's failure to fulfill the training requirements at the end of three years, the President of the Council of Superior Court Judges shall issue a public reprimand, with a copy spread upon the minutes of each county in the circuit where the judge serves. 
  

43.5. Exemptions

The Committee on Mandatory Continuing Judicial Education of the Council of Superior Court Judges shall receive and act upon requests for exemptions to MCJE requirements of these rules. 
  

43.6. Mandatory continuing education requirements for assisting superior court judges

A judge appointed as an assisting superior court judge from another class of court pursuant to OCGA § 15-1-9.1 and who sits as a superior court judge for more than 15 days during a calendar year, or handles a final hearing or bench or jury trial as a superior court judge, shall attend superior court specific judicial education programs or training (the "training") totaling a minimum of 12 hours per calendar year. 
  
The training shall focus on the specific subject matters to be adjudicated by the assisting superior court judge. It shall be the responsibility of the chief superior court judge for each circuit issuing appointments under OCGA § 15-1-9.1 to (a) provide and/or approve the training to the assisting superior court judge, and (b) ensure that all assisting superior court judges in the circuit comply with this rule. This training requirement is in addition to any other mandatory continuing education requirement the judge may have from his or her respective court. Completion of this training requirement shall be reported to and verified by the Institute of Continuing Judicial Education. 
  

  Editor's notes. - This rule was adopted effective February 25, 2021.  

——————————

Rule 44. Habeas corpus proceedings in death sentence cases.

Rules text
Law reviews. -  For comment, "Has Habeas Corpus Been Suspended in Georgia? Representing Indigent Prisoners on Georgia's Death Row," see 17 Ga. St. U.L. Rev. 605 (2000).  

44.1. Application

This rule shall apply to all petitions seeking, for the first time, a writ of habeas corpus in state court proceedings for those cases in which the petitioner has received a sentence of death. O.C.G.A. § 9-14-47.1. 
  

44.2. Request for judicial assignment

Within ten days of the filing of such a petition, the superior court clerk of the county where the petition is filed shall serve a copy of the petition upon the Executive Director of the Council of Superior Court Judges of Georgia. This service may be effected by mail and will constitute a request for judicial assistance under O.C.G.A. § 15-1-9.1(b)(3). 
  

44.3. Respondent's answer or motion to dismiss

The respondent shall answer or move to dismiss the petition within 20 days after the filing of the petition or within such further time as the court may set for good cause shown. 
  

44.4. Assignment of judge for habeas corpus proceedings

(A)  The Executive Committee of the Council of Superior Court Judges shall promulgate guidelines for the assignment of such cases to the various superior court judges throughout Georgia, and shall provide that the case will not be assigned to a judge within the circuit in which the sentence was imposed. Within 30 days after the Executive Director receives the petition, the president of the council shall assign the case to a judge in accordance with the guidelines. 
  
(B)  Pending assignment of a judge, or during a later vacancy of an assigned judge, a presiding judge of the court in which the petition is filed shall be authorized to act on emergency matters unless otherwise disqualified by Uniform Superior Court Rule 25. 
  

44.5. Preliminary conference and scheduling

The assigned judge may wish to consider scheduling a preliminary conference with counsel for the petitioner and respondent as soon as practical. This conference may be conducted by telephone. The court may also wish to enter a scheduling order establishing specific dates in accordance with the guidelines set forth in this rule. The court may on its own or on motion of either party shorten any time period set forth hereinafter, and may extend such time period for good cause. 
  

44.6. Motions

Within 60 days after the filing of the petition, the petitioner may file pretrial motions. Within 90 days after the filing of the petition, the respondent may file any motions. Responses to motions shall be governed by Rule 6.2. 
  

44.7. Amendments to the petition; discovery

No later than 120 days after the filing of the petition, the petitioner may amend the petition, and if discovery is allowed pursuant to O.C.G.A. § 9-14-48 it shall be completed. 
  

44.8. Pretrial conference

The court may wish to schedule a pretrial conference with counsel for the petitioner and the respondent and enter an appropriate pretrial order for proceedings in the case. This conference may be conducted with counsel only and by telephone if appropriate. 
  

44.9. Evidentiary hearing

Within 180 days after the filing of the petition, the court shall conduct an evidentiary hearing as provided by O.C.G.A. §§ 9-14-47 and 9-14-48. 
  

44.10. Preparation of transcript

The evidentiary hearing shall be transcribed by a court reporter designated by the court hearing the case as set forth in O.C.G.A. § 9-14-50. Within 30 days after the evidentiary hearing, the transcript of the evidentiary hearing shall be made available to the parties and the court. 
  

44.11. Briefing

Within 60 days after the evidentiary hearing, the petitioner may file any brief and if so directed by the court shall file proposed findings of fact and conclusions of law and a proposed order. Within 90 days after the evidentiary hearing, the respondent may file any responsive brief and if so directed by the court shall file proposed findings of fact and conclusions of law and a proposed order. Within 100 days after the evidentiary hearing, the petitioner may file any additional responsive brief. 
  

44.12. Ruling on petition

Within 90 days of the filing of the respondent's brief, or the petitioner's reply brief if one is filed, the court shall issue its ruling on the petition and its written findings of fact and conclusions of law as required by O.C.G.A. § 9-14-49. 
  

44.13. Effect of rule

Upon application of any party, the Supreme Court may order such relief as it finds necessary to assure compliance with this Rule. This Rule provides procedural guidelines and no substantive rights are hereby conferred upon any person. No violation of this Rule shall be the basis of any grant of habeas corpus relief. 
  

——————————

Rule 45. Court security and emergency operations.

Rules text
Courts within a judicial circuit shall prepare for emergencies by developing both a security plan to address the safety of the public and employees and a judicial emergency operations plan to provide for an immediate response to any type of crisis and provide for continuity of operations during such crisis. 
  
(A)  Courthouse Security Plan. The Sheriff, in consultation with the Chief Judge of the Superior Court of the circuit, shall develop and implement a comprehensive plan for the security of the county courthouse and any courthouse annex. A comprehensive plan for courthouse security shall be considered a confidential matter of public security and shall not be disseminated except as in accordance with OCGA § 15-16-10(a)(10). The plan shall be reviewed and updated annually, and employees shall be educated annually on their role, if any, in said plan. 
  
(B)  Emergency Operations Plan. The Chief Judge, or his/her designee, shall develop and implement an Emergency Operations Plan for each county courthouse and/or courthouse annex in the jurisdiction. The plan shall at a minimum, include: 
  
(1)  A method for collecting and maintaining contact information for all employees to be utilized during an emergency;  
  
(2)  Identification of relocation sites and provisions for preparing such sites; 
  
(3)  Identification of essential activities and functions to be performed;  
  
(4)  Identification of employees designated to perform essential activities and method for training of said employees at least annually; 
  
(5)  A person designated to provide information to the public and the press, during and immediately following an emergency; 
  
(6)  Identification of vital records and equipment and provisions for their protection or back-up. 
  
The Council of Superior Court Judges shall maintain and make available materials to assist Chief Judges in complying with this rule. 
  
(C)  Judicial Operations Emergency Order. Pursuant to OCGA § 38-3-60 et seq., upon his/her own motion or after consideration of a request from another judge or court official, the Chief Judge of the circuit experiencing an emergency or disruption in operations may issue an order authorizing relief from time deadlines imposed by statutes, rules, regulations, or court orders until the restoration of normal court operations or as specified. 
  
The emergency order may also designate one or more facilities as temporary courthouses that shall be suitable for court business and located as near as possible to the county seat. 
  
The order shall contain (1) the identity and position of the judge, (2) the date, time, and place executed, (3) the jurisdiction affected, (4) the nature of the emergency, (5) the period of duration, and (6) other information relevant to the suspension or restoration of court operations. The duration of a court emergency order is limited to a maximum of 30 days. The order may only be extended twice by the issuing judge for additional 30-day periods, and any extension must contain the information required in the original order. 
  

Cross references. - Judicial Emergency Act of 2004, O.C.G.A. § 38-3-60 et seq.  

  Editor's notes. - This rule was amended effective March 22, 2018.  

——————————

Rule 46. Special Masters.

Rules text
(A)  Appointment, Removal and Substitution.  
  
(1)  Unless a statute provides otherwise, upon the motion of any party or upon the court's own motion, the court of record may appoint a master: 
  
(a)  to perform duties consented to by the parties; 
  
(b)  to address pretrial and post-trial matters that the court cannot efficiently, effectively or promptly address; 
  
(c)  to provide guidance, advice and information to the court on complex or specialized subjects, including, but not limited to, technology issues related to the discovery process; 
  
(d)  to monitor implementation of and compliance with orders of the court or, in appropriate cases, monitoring implementation of settlement agreements; 
  
(e)  to investigate and report to the court on matters identified by the court; 
  
(f)  to conduct an accounting as instructed by the court and to report upon the results of the same; 
  
(g)  upon a showing of good cause, to attend and supervise depositions conducted outside of the jurisdiction; and  
  
(h)  to hold trial proceedings and make or recommend findings of fact on issues to be decided by the court without a jury if appointment is warranted by 
  
(i)  some exceptional condition, or  
  
(ii)  the need to perform an accounting, to resolve a difficult computation of damages or if the matter involves issues for which a special substantive competence would be beneficial. 
  
(2)  A master must not have a relationship to the parties, counsel, action, or court that would require disqualification of a judge under applicable standards, unless the parties consent with the court's approval to appointment of a particular person after disclosure of all potential grounds for disqualification. 
  
(3)  In appointing a master, the court should consider the fairness of imposing the likely expenses on the parties and should protect against unreasonable expense and delay, taking into account the burdens and the benefits such an appointment would produce. The appointment of a special master shall not deprive any party of access to the courts or the civil justice system. 
  
(4)  A special master may be removed or substituted by order of the court, upon motion of a party or sua sponte. 
  
(B)  Order Appointing Master.  
  
(1)  Notice. The court must give the parties notice and an opportunity to be heard before appointing a master.  
  
(2)  Contents. The order appointing a master must direct the master to proceed with all reasonable diligence and must state:  
  
(a)  the master's duties, including any investigative or enforcement duties, and any specific limits on the master's authority;  
  
(b)  the circumstances, if any, in which the master may communicate ex parte with the court or a party;  
  
(c)  the nature of the materials to be preserved and filed as the record of the master's activities;  
  
(d)  the time limits, method of filing the record, other procedures, and standards for reviewing the master's orders, findings, and recommendations; and  
  
(e)  the basis, terms, and procedure for fixing the master's compensation pursuant to subparagraph (H) hereof.  
  
(3)  Entry of Order of Appointment. The court may enter the order appointing a master only after the master has filed an affidavit: (i) disclosing whether there is any ground for disqualification and, if a ground for disqualification is disclosed, after the parties have consented with the court's approval to waive the disqualification; and (ii) certifying that the master shall discharge the master's duties as required by law and pursuant to the court's instructions without favor to, or prejudice against, any party.  
  
(4)  Amendment. The order appointing a master may be amended at any time after notice to the parties and an opportunity to be heard. 
  
(C)  Master's Authority. Unless the appointing order expressly directs otherwise, a master has authority to regulate all proceedings and take all appropriate measures to perform fairly and efficiently all assigned duties. Unless otherwise indicated in the court's order of appointment, the master shall have the power to take evidence, to hear motions and to pass on questions of law and fact within the scope of the referral order. The master may by order impose upon a party any noncontempt sanction provided by OCGA §§ 9-11-37 and 9-11-45, and may recommend to the court a contempt sanction against a party and any sanction against a nonparty. 
  
(D)  Evidentiary Hearings. Unless the appointing order expressly directs otherwise, a master conducting an evidentiary hearing may exercise the power of the appointing court to compel, take, and record evidence.  
  
(E)  Master's Orders.  A master who makes an order must promptly serve a copy on each party.  
  
(F)  Master's Reports. Unless otherwise indicated in the appointment order, a master must report to the court:  
  
(1)  all motions submitted by the parties;  
  
(2)  all rulings made on all issues presented and all conclusions of law and findings of fact;  
  
(3)  all evidence offered by the parties and all rulings as to the admissibility of such evidence; and  
  
(4)  such other matters as the master may deem appropriate.  
  
The master must file the report and promptly serve a copy of the report on each party, unless the court directs otherwise.  
  
(G)  Action on Master's Order, Report, or Recommendations.  
  
(1)  Action. In acting on a master's order, report, or recommendations, the court must afford the parties an opportunity to be heard and to object to any portion thereof. The court may receive evidence, and may adopt or affirm, modify, reject or reverse in whole or in part, or resubmit all or some issues to the master with instructions.  
  
(2)  Time To Object or Move. A party may file a motion to reject or to modify the master's order, report, or recommendations within 20 days from the date on which the master's order, report, or recommendations are served, unless the court sets a different time. The master's order, report, or recommendations shall be deemed received three days after mailing by United States mail or on the same day if transmitted electronically or by hand-delivery. In the absence of a motion to reject or modify an order, report or recommendations within the time provided, the order, report or recommendations shall have the force and effect of an order of the court.  
  
(3)  Fact Findings. The court must decide de novo all objections to findings of fact made or recommended by a master, unless the parties stipulate with the court's consent that:  
  
(a)  the master's findings will be reviewed for clear error, or  
  
(b)  the findings of a master appointed under subsections (A) (1) (a) or (b) will be final.  
  
(4)  Legal Conclusions. The court must decide de novo all objections to conclusions of law made or recommended by a master. 
  
(5)  Procedural Matters. Unless the order of appointment establishes a different standard of review, the court may set aside a master's ruling on a procedural matter only for an abuse of discretion. 
  
(H)  Compensation.  
  
(1)   Fixing Compensation. The court shall fix the master's compensation on the basis and terms stated in the order of appointment, but the court may set a new basis and terms after notice and an opportunity to be heard.  
  
(2)  Payment. The compensation fixed must be paid either:  
  
(a)  by a party or parties; or  
  
(b)  from a fund or subject matter of the action within the court's control.  
  
(3)  Allocation. The court must allocate payment of the master's compensation among the parties after considering the nature and amount of the controversy, the means of the parties, and the extent to which any party is more responsible than other parties for the reference to a master. An interim allocation may be amended to reflect a decision on the merits. 
  

  Editor's notes. - This rule was amended effective June 4, 2015.  


JUDICIAL DECISIONS

Form of order. - Trial court did not err by issuing an order because the court did not actually name and appoint an auditor and/or special master but, rather, the order simply granted the request for an auditor and directed the parties to submit the names of three possible auditors from whom the trial court could eventually make an appointment; thus, the matters mandated under Ga. Unif. Super. Ct. R. 46 did not have to be followed. Potts v. Rueda, 345 Ga. App. 389, 813 S.E.2d 412 (2018), cert. denied, No. S18C1081, 2018 Ga. LEXIS 721 (Ga. 2018).  

Referral to special master proper. - Trial court did not abuse the court's discretion in authorizing the referral of the summary judgment and evidentiary issues to a special master, but the trial court could have reached the limit of the proper use of a special master; there are limits to the power of a trial court to turn over allegedly complex litigation to special masters or auditors, and doing so too frequently infringes on the constitutional authority of the General Assembly and the Governor, advised by the Judicial Council, to decide how many judicial circuits Georgia should have and how many judges should staff those circuits. Alston & Bird LLP v. Mellon Ventures II, L.P., 307 Ga. App. 640, 706 S.E.2d 652 (2010).  
Trial court did not abuse the court's discretion by appointing a special master in a suit involving a reformation of a deed because the litigation involved errors in the legal descriptions of several deeds dating back to 1971, and the trial court concluded that using a special master in the case would facilitate a cost-effective and expeditious resolution of the matter, citing previous experience with the same special master in a similar case. Nationstar Mortg. LLC v. Brunt, 330 Ga. App. 202, 766 S.E.2d 818 (2014).  

Reference to special master appropriate. - Trial court did not abuse the court's discretion in referring summary judgment and evidentiary issues to a special master because the adoption of Ga. Super. Ct. R. 46, as approved by the supreme court, without any legislative authority affirmed the existence of the inherent judicial power of Georgia's courts, or at least the inherent power of Georgia's courts of record, to refer the matters complained of to a special master; however, there are limits to the power of a trial court to turn over allegedly complex litigation to special masters or auditors because doing so too frequently infringes on the constitutional authority of the General Assembly and the Governor, advised by the Judicial Council, to decide how many judicial circuits Georgia should have and how many judges should staff those circuits. Alston & Bird LLP v. Mellon Ventures II, L.P., 307 Ga. App. 640, 706 S.E.2d 652 (2010).  

Notice of consideration of appointment of special master required. - Although the parties were on notice that the trial court was considering the appointment of an auditor, the trial court's failure to provide notice and an opportunity to be heard before appointing a special master violated Ga. Unif. Super. Ct. R. 46(B)(1); the trial court otherwise failed to make findings required by rule 46. Petrakopoulos v. Vranas, 325 Ga. App. 332, 750 S.E.2d 779 (2013).  

Failure to object to appointment of special master. - Court of appeals could not consider the defendants' challenge to the appointment of a special master even though the trial court's failure to provide notice to the parties and an opportunity to be heard before the special master appointment violated Ga. Unif. Super. Ct. R. 46(B)(1) because the defendants did not demonstrate that the defendants objected to the order appointing the special master. Std. Bldg. Co. v. Schofield Interior Contrs., Inc., 315 Ga. App. 516, 726 S.E.2d 760 (2012).  

Failure to preserve for review issue of filing proposal. - Although the special master did not actually file the special master's proposal, and the court of appeals could not consider the defendants' claim that the special master's report was never filed with the trial court as required by Ga. Unif. Super. Ct. R. 46(F)(4) because the defendants' raised the argument for the first time on appeal. Std. Bldg. Co. v. Schofield Interior Contrs., Inc., 315 Ga. App. 516, 726 S.E.2d 760 (2012).  

——————————

Rule 47. Adoption - Expediting Uncontested Agency Adoption Hearings.

Rules text
(A)  In order to expedite and bring finality to petitions for adoptions brought under OCGA § 19-8-4, a Superior Court judge should conduct a final hearing as provided in OCGA § 19-8-14 (e) and (f) on a petition for adoption pursuant to OCGA § 19-8-4 within fifteen days of receipt by the judge of certification by the petitioner or petitioner's counsel that all statutory requirements are complete. In the event the judge is unable to conduct the hearing within fifteen days, the hearing should be conducted as soon thereafter as possible. 
  
(B)  In order to expedite the hearing of an uncontested adoption, a judge may, with the consent of the petitioner or petitioner's counsel, conduct a final hearing in any county in the judge's circuit regardless of the county in which the petition was filed. 
  
(C)  The required certification shall state as follows: 
  
I certify that all statutory requirements for the grant of this adoption have been met and the matter is ready to be heard. The undersigned consents to the judge hearing this matter in any county of the circuit. 
  

  Editor's notes. - This rule was adopted effective May 5, 2011.  

——————————

Rule 48. Inquiry Regarding Weapons Carry License.

Rules text
(A)  A judge shall make the inquiry required by OCGA § 16-11-129(e): 
  
(1)  When sentencing for conviction of: any felony; 1  any charge of carrying a weapon without a license; 2  any charge of carrying a weapon or long gun in an unauthorized location; 3  any misdemeanor involving the use or possession of a controlled substance; 4  or any misdemeanor crime of domestic violence as defined in 18 USC § 921(a)(33); 5   
  
 
  
1 OCGA § 16-11-129(b)(2)(B). 
  
 
  
 
  
2 OCGA § 16-11-129(b)(2)(H)(i). 
  
 
  
 
  
3 OCGA § 16-11-129(b)(2)(H)(ii). 
  
 
  
 
  
4 OCGA § 16-11-129(b)(2)(I). 
  
 
  
 
  
5  OCGA § 16-11-129(b)(2)(E); 18 USC § 922(g)(9). 
  
 
  
(2)  When addressing any criminal defendant adjudicated mentally incompetent to stand trial; 6  
  
 
  
6 OCGA § 16-11-129(b)(2)(K). 
  
 
  
(3)  When addressing any criminal defendant adjudicated not guilty by reason of insanity; 7  
  
 
  
7  OCGA § 16-11-129(b)(2)(L). 
  
 
  
(4)  When addressing any person who is subject to a restraining order as described in 18 USC § 922(g)(8). 
  
(B)  Where required by OCGA § 16-11-129(e), the judge shall inquire whether a person convicted of any crime or otherwise adjudicated in a matter which would make the maintenance of a weapons carry license by such person unlawful is the holder of a weapons carry license. If such person is the holder of a weapons carry license, then the sentencing judge shall inquire of the person the county of the probate court which issued such weapons carry license, or if the person has ever had his or her weapons carry license renewed, then of the county of the probate court which most recently issued the person a renewal license. Unless otherwise ordered by the court, within 10 days of the inquiry, the clerk shall notify the judge of the probate court of such county of the matter which makes the maintenance of a weapons carry license by the person to be unlawful pursuant to OCGA § 16-11-129(b) by forwarding to the probate judge notice of the matter disqualifying the person from holding a weapons carry license. 
  

  Editor's notes. - This rule was adopted effective July 21, 2016 and amended effective August 30, 2018.  

——————————

Rule 49. Emergency dispossessory.

Rules text
(A)  A landlord who files a dispossessory before August 25, 2020 under OCGA § 44-7-50 (a) seeking possession of a residential premises for nonpayment of rent shall submit verification, filed and served with the complaint, indicating whether the property is exempt from the moratorium provided for in the federal Coronavirus Aid, Relief, and Economic Security Act ("CARES Act") (Public Law No. 116-136). In the event that the dispossessory action was filed prior to the enactment of this rule, the required verification shall be submitted to the court prior to or during the dispossessory hearing; if the tenant does not file an answer, the required verification shall be submitted prior to the writ of possession being issued. 
  
(B)  A landlord shall use "CARES Act Affidavit" if the property is not defined as a "covered property" under section 4024(a)(2) of the CARES Act or otherwise exempt from the moratorium provided for in the CARES Act. 
  
(C)  If the property is a covered property, a landlord shall comply with the 30-day notice requirement contained within section 4024(c) of the CARES Act prior to filing any proceeding for nonpayment of rent pursuant to OCGA § 44-7-50. The required 30-day notice shall not be sent prior to July 26, 2020. 
  

APPENDIX 
  

IN THE SUPERIOR COURT OF ______________ COUNTY 

STATE OF GEORGIA 
  

CARES ACT AFFIDAVIT 
  
 
  
Case No. ______________________________ 
  
__________________________________ __________________________________ 
  
Plaintiff Defendant(s) 
  
__________________________________ __________________________________ 
  
Address Property Address 
  
__________________________________ __________________________________ 
  
City       State       Zip City       State       Zip 
  
__________________________________  
  
E-mail Address 
  
Personally appeared before me, the undersigned officer, the Plaintiff, his agent or attorney who on oath deposes and says as follows: 
  

(1) 
  
I am personally familiar with the residential property occupied by the Defendant, the Defendant's tenancy, the property's ownership, the financing arrangements and any and all liens that may exist on the property. 
  

(2) 
  
The property is not a "covered property" as defined by section 4024(a)(2) of the CARES Act, or the property is otherwise exempt from the moratorium imposed therein. 
  

(3) 
  
It is not part of a covered housing program (as defined in section 41411(a) of the Violence Against Women Act of 1994 (34 USC § 12491(a)) or the rural housing voucher program under section 542 of the Housing Act of 1949 (42 USC § 1490r). 
  

(4) 
  
There are no mortgages, deeds to secure debt, nor liens of any other sort which are made in whole or in part, or insured, guaranteed, supplemented, or assisted in any way, by any officer or agency of the United States Government or in connection with a housing or urban development program administered by the U.S. Secretary of Housing and Urban Development or a housing or related program administered by any other such officer or agency, or is purchased or securitized by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage Association. 
  

(5) 
  
The debt on the property is not receiving a forbearance pursuant to section 4023 of the CARES Act. 
  

(6) 
  
I swear under penalty of perjury that the above information is true and correct and made of my own personal knowledge. I understand further proof may be required at trial. 
  
Sworn to/Subscribed/filed before me 
  
This ________ day of __________, ____. This ________ day of __________, ____.  
  
__________________________________ __________________________________  
  
Deputy Clerk /Notary Public Attorney/Owner/Agent     Phone # 
  
 
  

CARES Act 
  

Public Law No. 116-136 
  

Explanation of Terms 
  
 
  
Sec. 4024 TEMPORARY MORATORIUM ON EVICTION FILINGS. 
  
(a) DEFINITIONS. - In this section:  
  
(1) COVERED DWELLING. - The term "covered dwelling" means a dwelling that -  
  
(A) is occupied by a tenant -  
  
(i) pursuant to a residential lease; or  
  
(ii) without a lease or with a lease terminable under State law; and  
  
(B) is on or in a covered property.  
  
(2) COVERED PROPERTY. - The term "covered property" means any property that -  
  
(A) participates in -  
  
(i) a covered housing program (as defined in section 41411(a) of the Violence Against Women Act of 1994 (34 U.S.C. 12491(a); or  
  
(ii) the rural housing voucher program under section 542 of the Housing Act of 1949 (42 U.S.C. 1490r); or  
  
(B) has a -  
  
(i) Federally backed mortgage loan; or  
  
(ii) Federally backed multifamily mortgage loan.  
  
(3) DWELLING. - The term "dwelling" -  
  
(A) has the meaning given the term in section 802 of the Fair Housing Act (42 U.S.C. 3602); and  
  
(B) includes houses and dwellings described in section 803(b) of such Act (42 U.S.C. 3603(b).  
  
(4) FEDERALLY BACKED MORTGAGE LOAN. - The term "Federally backed mortgage loan" includes any loan (other than temporary financing such as a construction loan) that  -  
  
(A) is secured by a first or subordinate lien on residential real property (including individual units of condominiums and cooperatives) designed principally for the occupancy of from 1 to 4 families, including any such secured loan, the proceeds of which are used to prepay or pay off an existing loan secured by the same property; and  
  
(B) is made in whole or in part, or insured, guaranteed, supplemented, or assisted in any way by any officer or agency of the Federal Government or under or in connection with a housing or urban development program administered by the Secretary of Housing and Urban Development or a housing or related program administered by any other such officer or agency, or is purchased or securitized by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage Association.  
  
(5) FEDERALLY BACKED MULTIFAMILY MORTGAGE LOAN. - The term "Federally backed multifamily mortgage loan" includes any loan (other than temporary financing such as a construction loan) that -  
  
(A) is secured by a first or subordinate lien on residential multifamily real property designed principally for the occupancy of 5 or more families, including any such secured loan, the proceeds of which are used to prepay or pay off an existing loan secured by the same property; and  
  
(B) is made in whole or in part, or insured, guaranteed, supplemented, or assisted in any way, by any officer or agency of the Federal Government or under or in connection with a housing or urban development program administered by the Secretary of Housing and Urban Development or a housing or related program administered by any other such officer or agency, or is purchased or securitized by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage Association.  
  

  Editor's notes. - This rule was adopted effective May 4, 2020.  

——————————

Appendix A: Forms


Form SC-1. Appendix A.

   

             

  
  

 IN THE SUPERIOR COURT OF (Your County) COUNTY 

STATE OF GEORGIA 

  
  

  
  __________________________________          CIVIL ACTION, 

  

  __________________________________          NUMBER ________________________ 
 
  
  __________________________________ 

  
  __________________________________ 

  
  __________________________________ 

  
       PLAINTIFF 

  
       VS. 

  
  __________________________________ 

  
  __________________________________ 

  
  __________________________________ 

  
       DEFENDANT 

  
  SUMMONS 

  
  TO THE ABOVE NAMED DEFENDANT: 

  
  You are hereby summoned and required to file with the Clerk of said court and serve upon the Plaintiff's attorney, whose name and address is: 

  
  an answer to the complaint which is herewith served upon you, within 30 days after service of this summons upon you, exclusive of the date of service. If you fail to do so, judgment by default will be taken against you for the relief demanded in the complaint. 

  
  This _____________ day of __________________________, ________. 

  
          (Your Name) 

  
          Clerk of Superior Court 

  

          By ________________________________________________________________ 
 
  
            Deputy Clerk 

  
   
 
Instructions:  Attach addendum sheet for additional parties if needed, make notation on this sheet if addendum sheet is used. 
 
SC-1 Rev.85  

Form SC-2. Appendix A.


    

             

  
  

  
  Civil Action No. ____________________           Superior Court            [] 

  
  Date Filed __________________________           State Court            [] 

  
           Georgia, (Your County) COUNTY 

  

           __________________________________________________________________ 
 
  

  Attorney's Address          _______________________________________________ 
	 Plaintiff 

  
             VS. 

  

           __________________________________________________________________ 
 
  
  Name and Address of Party to be Served 

  
  __________________________________ 

  

           __________________________________________________________________ 
 
  
  __________________________________                                                  Defendant 
 
  

  __________________________________          _______________________________ 
 
  

  __________________________________          _______________________________ 
	 Garnishee 

  
  
 SHERIFF'S ENTRY OF SERVICE  

  
  

  
  ____________________ 

  

  I have this day served the defendant ______________ personally with a copy 
 
  
  of the within action and summons. 

  
  ____________________ 

  

  I have this day served the defendant __________________________ by leaving 
 
  
  a copy of the action and summons at his most notorious place of abode in this County. 

  

  Delivered same into hands of ________________________ described as follows 
 
  
  age, about ______ years; weight, about ______ pounds; height, about ____ feet and ____ inches, domiciled at  the 

  
  residence of defendant. 

  
  ____________________ 

  

  Served the defendant _______________________________________ a corporation 
 
  

  by leaving a copy of the within action and summons with ___________________ 
 
  
  in charge of the office and place of doing business of said Corporation in this County. 

  
  ____________________ 

  
  I have this day served the above styled affidavit and summons on the defendant(s) by posting a copy of the same to the door of the premises  

  
  designated in said affidavit, and on the same day of such posting by depositing a true copy of same in the United States Mail, First Class in an envelope properly addressed to the defendant(s) at the address shown in said summons, with adequate postage affixed thereon containing notice to the defendant(s) to answer said summons at the place stated in the summons. 

  
  ____________________ 

  

  Diligent search made and defendant ________________________________________ 
 
  
  not to be found in the jurisdiction of this Court. 

  
  ____________________ 

  
  This ____________ day of ________, ________. 

  

          ___________________________________________________________________ 
 
  
            DEPUTY 

  
  SHERIFF DOCKET ________   PAGE ________  
 
SC-2 Rev.85  
  

Form SC-3. Appendix A.

    

             

  
  

 IN THE SUPERIOR COURT OF (Your County) COUNTY 

STATE OF GEORGIA 

  

  ________________________________         CIVIL ACTION NO. _________________ 
 
  
  ________________________________ 

  
        PLAINTIFF         SERVICE BY PUBLICATION DATES: 

  

          ___________________________________________________________________ 
 
  
      VS. 

  

  ________________________________         __________________________________ 
 
  

  ________________________________         __________________________________ 
 
  

        DEFENDANT         ___________________________________________________ 
 
  
  NAME OF PARTY TO BE SERVED: 

  
  ________________________________ 

  
  

 ORDER OF PUBLICATION 

  
  It appearing by Affidavit, that the above named defendant on whom service is to be made in this case resides out of the State, or has departed from the State, or cannot after due diligence, be found within the State, or conceals (him) (her) self to avoid service of the Summons, and it further appearing, either by Affidavit or by verified Complaint on file, that a claim exists against the defendant in respect to whom service is to be made, and that (he) (she) is a necessary or proper party to the action. 

  
  IT IS HEREBY CONSIDERED, ORDERED AND DECREED THAT: Service be made by publication as provided by law.  

  

  SO ORDERED this _____________ day of __________________________ ________ . 
 
  

         ____________________________________________________________________ 
 
  
           JUDGE/CLERK SUPERIOR COURT 

  
           OF (Your County) COUNTY, GA. 

  
  

 RETURN OF SERVICE 

  
  I hereby certify that a Notice in the Manner and form prescribed in the foregoing Order was published, and that I have enclosed, directed, stamped and mailed a copy of the said Notice together with a copy of the Order for Service by Publication and Complaint (if any), to the above named defendant. 

  

  This the _____________ day of ________________________________, ________ . 
 
  
         (Your Name)  

  
         Clerk of Superior Court  

  

         By _________________________________________________________________ 
 
  
            DEPUTY CLERK 

  
  

 ORDER PERFECTING SERVICE 

  
  It appearing to the Court that service upon the above named party has been perfected by publication of notice on the above stated dates in the legal organ of this County, and by enclosing, directing, stamping, and mailing a copy of the notice together with a copy of the order for Publication and the Complaint (if any) to said defendant at (his) (her) last known address. 

  
  IT IS HEREBY ORDERED that said service by publication be, and is approved. 

  

         ____________________________________________________________________ 
 
  
          JUDGE, (Your County) SUPERIOR COURT 

  

  PUBLICATION DATES OK: This the _____________ day of ___________ ________ . 
 
  
         (Your Name)  

  
         Clerk of Superior Court  

  

         ____________________________________________________________________ 
 
  
           DEPUTY CLERK  
 
SC-3 Rev.85  
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 IN THE SUPERIOR COURT OF (Your County) COUNTY 

  
  STATE OF GEORGIA 

  

  ______________________________         :         CIVIL ACTION NO. _________ 
 
  
       PLAINTIFF 

  
          : 

  
  ______________________________ 

  
      DEFENDANT         : 

  
          : 

  
  TO: __________________________ 

  
          : 

  
  ______________________________ 

  
          : 

  
  ______________________________ 

  
          : 

  
  

 NOTICE OF PUBLICATION 

  

  By Order for service by publication dated the ________________________ day 
 
  

  of __________________ ________, you are hereby notified that on the _______ 
 
  

  day of __________________ ________, ___________________ filed suit against 
 
  

  you for ________________________________________________________________ . 
 
  
  You are required to file with the Clerk of the Superior Court, and to serve 

upon plaintiff's attorney, __________________________________________________ 
 
  

  ________________________________________________________________ an Answer 
 
  
  in writing within sixty (60) days of the date of the order for publication. 

  

  WITNESS, the Honorable ____________________________________, Judge of this 
 
  
  Superior Court. 

  
  This the _____________ day of __________________, ________. 

  

         ____________________________________________________________________ 
 
  
         DEPUTY CLERK, SUPERIOR COURT 

  
         FOR: (Your Name and address)  
 
SC-4 Rev.85  
  

Form SC-5. Appendix A.


    

             

  
  

 WRIT OF FIERI FACIAS 

IN THE SUPERIOR COURT OF (Your County) COUNTY, GEORGIA 

  

  CIVIL ACTION NUMBER _____________         _________________________________ 
 
  

  JUDGMENT DATE __________________         __________________________________ 
 
  

          ___________________________________________________________________ 
 
  
  Plaintiff's Attorney - Name, Address & Telephone                                    Plaintiff(s)     
 
  
  Name: ______________________________           VS. 

  

  Address:  ____________________________         ____________________________ 
 
  

  ____________________________________         ______________________________ 
 
  

  ____________________________________         ______________________________ 
 
  

  ____________________________________         ______________________________ 
 
  

  ____________________________________         ______________________________ 
 
  
                                       Defendant(s)    
 
  
  Telephone & Area Code: ____________ 

  
  Fi. Fa. in Hands of: __________________         To all and singular the sheriffs of  the 

  
          State and their lawful deputies: 

  
  ____________________________________         In the above styled case, and on  the  

  
          judgment date set out, the  plaintiff(s) 

  
          named above recovered against the  de- 

  
          fendant(s) named above, judgment  in 

  
          the following sums: 

  

            Principal            $___________________________________________ 
 
  

            Interest            $____________________________________________ 
 
  

            Interest - Other            $____________________________________ 
 
  

            Attorney's Fees            $_____________________________________ 
 
  

            Court Costs            $_________________________________________ 
 
  

            Total            $_______________________________________________ 
 
  

            NOTE: ___________________________________________________________ 
 
  

            _______________________________________________________________  
 
  
  

 CANCELLATION 

  
  The within and foregoing Fi. Fa. having         with future interest upon said  principal 

  
  been paid in full the Clerk of Superior         amount from the date of judgment at  the 

  
  Court is hereby directed to cancel it of         legal rate. 

  
  record this __________ day of ________ 

  
  ________.         Therefore, YOU ARE  COMMANDED, 

  
          that of the goods and chattels, lands  and 

  
  Signature: ________________________         tenements of said defendant(s),  and 

  
          ESPECIALLY/ONLY of the  following 

  
  Title: ____________________________         described property, to wit: 

  
  YOU cause to be made the several sums set out in the foregoing recital of the judgment in this case and have the said several sums of money before the Superior Court of this County at the next term of court, with this Writ to render to said plaintiff(s) the principal, interest, attorney fees and costs aforesaid. 

  

  Witness the Honorable ______________________ Judge of Said Court, this the 
 
  
  ______________ day of ________________________, ________. 

  
         (Your Name), CLERK 

  

         By: ________________________________________________________________ 
 
  
                       Deputy Clerk 

  
         Entered on General Execution  Docket 

  
         __________, at Page ________ this ________ 

  
         day of ________, ________.  

  
  

  

  A diligent search was made and no property of the defendant(s) ____________ 
 
  

  ___________________________________________________________________________ 
 
  
  has been found in this County, on which to levy this Fi. Fa. 

  
  This the ________ day of ____________, ________ . 
                                                 ____________________________ 
	 Deputy Sheriff 

  
  STATE OF GEORGIA, COUNTY OF         STATE OF GEORGIA, COUNTY OF  

  
  (Your County):         (Your County):  

  
  I have this day executed the within Fi.         I have this day executed the within  Fi. 

  
  Fa. by levying upon and seizing the         Fa. by levying upon and seizing  the 

  
  following described property of defen-         following described property of  defen- 

  
  dant(s), to-wit:         dant(s), to-wit: 

  

  Levied at ____________________________         Levied at __________________ 
 
  
  Georgia, this ________ day of ________, ________ .         Georgia, this ______ day of ________, ________ . 

  

  __________________________________         ________________________________ 
 
  
        Deputy Sheriff                                          Deputy Sheriff 
 
  
   THE PROPERTY DESCRIBED IN LEVY WAS KNOCKED         THE PROPERTY DESCRIBED IN LEVY WAS KNOCKED  

  
   DOWN TO         DOWN TO 

  

  __________________________________         ________________________________ 
 
  
  Sheriff's Service      $ ______________         Sheriff's Service           

 $___________________________________________________________________________ 
 
  
  Sheriff's Commission      $ ______________         Sheriff's Commission     

       $_____________________________________________________________________ 
 
  

  Sheriff's Deed      $ ______________         Sheriff's Deed            $___ 
 
  

  Sheriff's Levy      $ ______________         Sheriff's Levy            $___ 
 
  

  Advertising Fee      $ ______________         Advertising Fee            $_ 
 
  

  Other      $ ______________         Other            $_____________________ 
 
  

  Total      $ ______________         Total            $_____________________ 
 
  

        ______________              _________________________________________ 
 
  

  Net Proceeds      $ ______________         Net Proceeds            $_______ 
 
  

        ______________              _________________________________________ 
 
  

  ________________________________         __________________________________ 
 
  
        Sheriff                                                           Sheriff  
 
SC-5 Rev. 85 
  

Form SC-6. Appendix A.

    Editor's notes. - This form is amended effective January 30, 2014.  

Form SC-6.1. Appendix A.

REFER TO THE BOOK FOR THE PROPER FORM 

Form SC-6.2.  Appendix A.

REFER TO THE BOOK FOR THE PROPER FORM 

  Editor's notes. - This form was amended effective January 30, 2014 and effective March 22, 2018.  

Cross references. - Board and Department of Corrections, T. 42, C. 2.  

Form SC-6.3.  Appendix A.

REFER TO THE BOOK FOR THE PROPER FORM

Form SC-6.4. Appendix A.

REFER TO THE BOOK FOR THE PROPER FORM

SC-6.4(A). Appendix A

     Editor's notes. - This form was amended effective January 30, 2014.  

SC-6.4(B). Appendix

   Editor's notes. - This form was amended effective January 30, 2014, and September 22, 2016.  

SC-6.4(C).  Appendix A

    Editor's notes. - This form was amended effective September 22, 2016.  

SC-6.4(D). Appendix A

    Editor's notes. - This form was amended effective September 22, 2016.  

SC-6.4(E).  Appendix A

   Editor's notes. - This form was amended effective September 22, 2016.  

Form SC-6.5. Appendix A.

REFER TO THE BOOK FOR THE PROPER FORM 

Form SC-7.  Appendix A.

    

             

  
  

 EXEMPLIFICATION 

Georgia, (Your County) County 

  
  I, (Your Name) Clerk of the Superior Court of (Your County) County, do 

hereby certify that I have compared the foregoing copy of ___________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  with the original record thereof, now remaining in this office, and the same is a correct transcript therefrom, and the whole of such original record, and that said Court is a Court of Record. 

  
  IN TESTIMONY WHEREOF, I have thereunto set my hand and affixed the seal of said Court, this the 

  
  _____________ day of ________________________ ________. 

  

         ____________________________________________________________________ 
 
  
         (Your Name) Clerk 

  
         Superior Court of (Your County) County, 

  
         Georgia 

  
  

 Georgia, (Your County) County 

  
  I, ______________________________, do certify that I am Judge of the Superior Court of said county, and that I am the presiding Judge of said Court and that the above attestation, subscribed by Clerk of said Court, is sufficient and in due form of law, and that his signature thereto is genuine. 

  
  Witness my hand and official signature, this the _____________ day of ____________ ________. 

  

         ____________________________________________________________________ 
 
  
         Judge, Superior Court of (Your County) 

  
         County, Georgia 

  
  

 Georgia, (Your County) County 

  
  I, (Your Name) Clerk of the Superior Court in and for said County, hereby certify that the above attestation of Hon. ________________________, Judge of the Superior Court of (Your County) County, Georgia, is his genuine signature, and that he is Judge of said Court, and said certificate is in due form of law. 

  
  Given under my hand and seal of office, this the _____________ day of _____________ ________. 

  

         ____________________________________________________________________ 
 
  
         (Your Name) Clerk 

  
         Superior Court of (Your County) County, 

  
         Georgia  
 
SC-7 Rev.85 
  

Form SC-8. Appendix A.



    

             

  
  STATE OF GEORGIA                    WITNESS    SUBPOENA     
 
  
  (Your County) COUNTY 

  
  TO:         YOU ARE HEREBY COMMANDED, that laying all other business aside you be and appear at the (Your County)  County 

  

  Superior Court, Civil/Criminal Division, before ___________________, Judge 
 
  
  of the Superior Court, in Room ________ of the (Your County) County 
Courthouse at ______ o'clock A.M./P.M. on the _____________ day of 

_____________ ________, to be sworn as a witness for the ____________________ 
 
  

  in the case of __________________ vs. ___________________ Case No. ______. 
 
  
  You are required to attend from day to day and from time to time until the matter is disposed of. 

  

  HEREIN FAIL NOT, under the penalty of law by authority of _________________ 
 
  

  Judge of said Court this _____________ day of __________________ ________. 
 
  
                 If you have questions contact Attorney For 

  
  Plaintiff/Defendant          (Your Name), Clerk 

  
           Superior Court 

  

           __________________________________________________________________ 
 
  
  ____________________________ 

  
  ____________________________ 

  
  ____________________________ 

  
  Phone: __________________  
 
SC-8 Rev. 85 
  

Form SC-9. Appendix.


    

             

  
  

 SUBPOENA FOR THE PRODUCTION OF EVIDENCE 

  
  STATE OF GEORGIA 

  
  (Your County) COUNTY 

  
  TO: 

  
  You are hereby required to be and appear at the (Your County) County 

Superior Court before ____________________________________________________ , 
 
  
  Judge of Superior Court, in Room ________ of the (Your County) County 
Courthouse at ________ o'clock A.M./P.M. on the ______________ day of _ 

________, and to bring with you into said Court certain _________________ to 
 
  

  be used as evidence by ______________________________________________ in a 
 
  

  certain case pending in said Court between  and ______, Case No. ________. 
 
  

  The following are hereby subpoenaed: ______________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  Herein fail not, under penalty of the law. 

  

  Witness, ____________________________________________, Judge of said Court 
 
  
  this __________ day of ____________ ________. 

  
  If you have questions contact Attorney For            (Your Name), Clerk 

  
  Plaintiff/Defendant            Superior Court 

  

                 ____________________________________________________________ 
 
  

                 ____________________________________________________________ 
 
  

                 ____________________________________________________________ 
 
  

  Phone: ______________________________           ___________________________  
 
SC-9 Rev. 85 
  
Form SC-9.1.  Appendix A.

  
    CLICK TO VIEW  FORM 
 

  
 SUBPOENA FOR THE PRODUCTION OF EVIDENCE AT A DEPOSITION  

  
  Pursuant to the provisions of OCGA §§ 9-11-30 and 9-11-45 you are hereby required to be and appear at 

  

  ___________________________________________________________________________ 
 
  
  at ________ o'clock A.M./P.M. on the _____________ day of ______________, 
________, to give your deposition upon oral examination in the case pending 
in the Superior Court of _____________ County, Case No. ______________, and 

to bring with you ___________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  _________________________________________________________________________. 
 
  
  Herein fail not, under penalty of law. 

  
  Witness, ______________________________, Judge of said Court this ________ day of ________________, ________. 

  
          __________________, Clerk 

  
          __________________, Court 

  
          __________________, County 

  
  Inquiries should be directed to: 

  
  __________________ 

  
  __________________ 
Attorney for Plaintiff/Defendant 

  
                                              SC-9.1 (7/89)  
 

Form SC-10. Appendix A.



    

                                                                                         
CIVIL DOCKET COURT OF    COUNTY                    TERM 19--                  
--------------------------------------------------------------- ------------ 

                                                                              
                                                                              
  CAUSE OF                         Minute and      Book ----   Case No.       
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 CIVIL CASE INITIATION FORM 

  
  (Please type or print legibly) 

  
          FOR OFFICIAL USE ONLY 

  
  SUPERIOR COURT         CASE NUMBER 

  
          [][][][][][][][][]-[][] 

  
  ____________________ COUNTY         DATE OF FIRST SERVICE  

  
  GEORGIA         [][]-[][]-[][] 

  
  DATE FILED [][]-[][]-[][] 

  
  PLAINTIFF(S) (Last Name, First, Middle Initial)         DEFENDANT(S) (Last Name, First, Middle Initial) 

  

  ____________________________         ______________________________________ 
 
  

  ____________________________         ______________________________________ 
 
  

  ____________________________         ______________________________________ 
 
  

  ____________________________         ______________________________________ 
 
  
  ATTORNEY(S) (Name, Address, Phone, Bar#)         ATTORNEY(S) (Name, Address, Phone, Bar#) 

  

  ____________________________         ______________________________________ 
 
  

  ____________________________         ______________________________________ 
 
  

  ____________________________         ______________________________________ 
 
  

  ____________________________         ______________________________________ 
 
  
  
 CAUSE OF ACTION 

 (Please check an action) 

  
   DOMESTIC RELATIONS         OTHER CIVIL ACTIONS 

  
  [] ADOPTION (001)      [] CONTRACT/ACCOUNT (008)          [] POST-JUDGMENT GARNISHMENT/ 

  
  [] DIVORCE/ALIMONY (002)      [] TORT/NEGLIGENCE (009)           ATTACHMENT (013) 

  
  [] SUPPORT/CUSTODY (003)      [] HABEAS CORPUS (010)          [] CONDEMNATION/FORECLOSURE 

  
  [] MODIFICATIONS (004)      [] APPEALS/REVIEW (011)           (PERSONAL PROPERTY) (014) 

  
  [] FAMILY VIOLENCE (005)      [] TITLE TO LAND/          [] DISPOSSESSORY/DISTRESS (015) 

  
  [] LEGITIMATION (006)       CONDEMNATION (012)          [] NON-DOMESTIC CONTEMPT (016) 

  
  [] CONTEMPT (007)          [] DOMESTICATION OF FOREIGN JUDGMENT (017) 

  
  [] OTHER CAUSE OF ACTION (Cite Ga. statute or give brief description) (018) 

  

  ___________________________________________________________________________ 
 
  
                                                SC-13(7/89)  
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 CIVIL CASE DISPOSITION FORM 

  
  (Please type or print legibly) 

  
          FOR OFFICIAL USE ONLY 

  
  SUPERIOR COURT         CASE NUMBER 

  
          [][][][][][][][][]-[][] 

  
  ____________________ COUNTY 
GEORGIA 

  
  ATTORNEY(S) (Name, Address, Phone, Bar#) 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  DISPOSITION DATE [][]-[][]-[][] 

  
   PRE-TRIAL DISPOSITIONS           BENCH TRIAL               JURY TRIAL 

  
     For: [] Plaintiff           For: [] Plaintiff             For: [] Plaintiff 

  
         [] Defendant               [] Defendant                 [] Defendant 

  
  [] SETTLED/DISMISSED (001)       [] JUDGMENT FOR PLAINTIFF/           [] JUDGMENT ON VERDICT (008) 

  
  [] DEFAULT JUDGMENT (002)       DEFENDANT (007)           [] DIRECTED VERDICT (009) 

  
  [] SUMMARY JUDGMENT (003)       (Record a bench trial when the parties           [] JUDGMENT N/W VERDICT (010) 

  
  [] CONSENT JUDGMENT (004)       appear before a judge who hears issues 

  
  [] JUDGMENT ON PLEADINGS (005)       and evidence, including testimony, then 

  
  [] OTHER PRE-TRIAL (006)       makes a determination without a jury.) 

  

          (Please specify) __________________________________________________ 
 
  
                                                SC-14 (7/89)  
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  Editor's notes. - This form was amended effective September 18, 2014.  
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  Editor's notes. - This form was amended effective September 18, 2014.  
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  Editor's notes. - This form was amended effective September 18, 2014.  
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  Editor's notes. - This form was amended effective September 18, 2014.  
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REFER TO THE BOOK FOR THE PROPER FORM 
 
  

  Editor's notes. - This form was approved effective September 18, 2014.  

Form SC-27. Appendix A.

REFER TO THE BOOK FOR THE PROPER FORM 
 
  

  Editor's notes. - This form was approved effective September 22, 2016.  

——————————

Rules of the Superior Courts Sentence Review Panel of Georgia

[Unconstitutional] 
  

  Editor's notes. - O.C.G.A. § 17-10-6, which pertained to review of sentences of imprisonment for a period exceeding 12 years by a three-judge panel, was repealed as of July 1, 2007, and held unconstitutional in Sentence Review Panel v. Moseley, 284 Ga. 128 (2008).  O.C.G.A.  § 17-10-6.3 provided that all business of the panel should be completed no later than January 1, 2009.   

——————————

UNIFORM STATE COURT RULES

Rule
 		Applicability and Introduction.
 6. Motions in civil actions.
 8. Civil jury trial calendar.
 15. Default judgments.
 17. Conflicts - State and federal courts.
 25. Recusal.
 26. Pre-indictment proceedings.
 29. Appointment of counsel for indigent defendants.
 33. Pleading by defendant.
 36. Filing and processing.
 39. Docketing and indexing.
 43. Mandatory continuing judicial education (MCJE).
Cross references. - Effect of rules of court, § 15-1-5.  

  Editor's notes. - The Uniform State Court Rules includes updates through those contained in the court's order effective July 7, 2011.  


JUDICIAL DECISIONS

Cited in Home Owners Warranty Corp. v. Pinewood Bldrs., Inc., 188 Ga. App. 324, 373 S.E.2d 34 (1988); In re Holt, 262 Ga. App. 730, 586 S.E.2d 414 (2003).  


Applicability and Introduction.

The Uniform Rules for the Superior Courts shall be applicable in State Courts except as follows: 
  
A.  Wherever the words "superior court" or "superior courts" appear in the Uniform Superior Court Rules, the word "state" shall apply in lieu of the word "superior." 
  
B.  Wherever the words "district attorney" appear in the Uniform Superior Court Rules, the words "prosecuting attorney" shall apply in lieu of "district attorney." 
  
C.  Wherever the word "felony" appears, the words "or misdemeanor" shall be added. 
  
D.  Wherever the words "indictment" or "grand jury indictment" appear, the word "accusation" shall apply in lieu thereof. 
  
E.  The following Uniform State Court Rules shall read as follows: 
  
F.  The following Uniform Superior Court Rules shall not be applicable in state courts: 
  
Rules 24.1 through 24.7 - Domestic Relations. 
  
Rules 34.1 through 34.5 - Unified Appeal. 
  
Rule 39.3.1 - Semi-Annual Lists of Felony Cases. 
  
Rule 41.2 (paragraphs 2-6) - Status Conference and Transcript Preparation. 
  
Rule 41.4 - Transmission of the Record. 
  

  Editor's notes. - Amended effective March 7, 2019.  


JUDICIAL DECISIONS

Cited in In re Holt, 262 Ga. App. 730, 586 S.E.2d 414 (2003).  

——————————

Rule 6. Motions in civil actions.


——————————

6.2. Reply

Rules text
Unless otherwise ordered by the judge, each party opposing a motion shall serve and file a response, reply memorandum, affidavits, or other responsive material not later than 30 days after service of the motion, or on the date of the hearing (if one is held) whichever occurs sooner. 
  


JUDICIAL DECISIONS

Conflict with O.C.G.A. § 9-11-56(c). - In the event of a conflict between Ga. Unif. St. Ct. R. 6.2 and O.C.G.A. § 9-11-56(c), which permits the adverse party to serve affidavits prior to the day of hearing, O.C.G.A. § 9-11-56(c) prevails. Walton v. Datry, 185 Ga. App. 88, 363 S.E.2d 295, cert. denied, 185 Ga. App. 911, 363 S.E.2d 295 (1987).  
O.C.G.A. § 9-11-56(c) permits the respondent to serve opposing affidavits at any time "prior to the date of the hearing" in the event that a hearing is set. To the extent the requirements of this rule conflict with the statutory provision, the rule must yield. Wyse v. Potamkin Chrysler-Plymouth, Inc., 189 Ga. App. 64, 374 S.E.2d 785 (1988).  

No application in criminal cases. - Ga. Unif. St. Ct. R. 6.2, which a defendant in a criminal matter alleged the trial court violated, applied only to motions filed in civil cases. Bruster v. State, 291 Ga. App. 490, 662 S.E.2d 265 (2008).  

Cited in Gaillard v. Coldwell Banker Residential Real Estate Servs. of Ga., Inc., 202 Ga. App. 315, 414 S.E.2d 19 (1991); Weir v. McGill, 203 Ga. App. 431, 417 S.E.2d 57 (1992); Thomas v. Wiley, 240 Ga. App. 135, 522 S.E.2d 714 (1999); Sea Tow/Sea Spill of Savannah  v. Phillips, 253 Ga. App. 842, 561 S.E.2d 827 (2002).  

——————————

Rule 8. Civil jury trial calendar.


——————————

8.3. Trial calendar

Rules text
The calendar clerk shall prepare a trial calendar from the actions appearing on the ready list, in the order appearing on such list. The calendar shall state the place of trial and the date and time during which the actions shall be tried. The trial calendar shall be delivered to the clerk of the court and distributed or published a sufficient period of time, but not less than 20 days, prior to the session of court at which the actions listed thereon are to be tried, except that the trial calendar for dispossessories, foreclosures, mechanics liens, garnishments and distress warrants shall be published at least twenty-four hours in advance of the hearing and shall be available at the clerk's office. 
  


JUDICIAL DECISIONS

Ga. Unif. St. Ct. R. 8.3 is not in conflict with O.C.G.A. § 44-7-53(b). - The distinction made under Ga. Unif. St. Ct. R. 8.3 between dispossessory cases (one-day notice of trial) and other cases (20-day notice of trial) is not in conflict with the mandate of O.C.G.A. § 44-7-53(b) that a trial of the issues in a dispossessory shall be had in accordance with the procedure prescribed for civil actions in courts of record. Favors v. Arnold, 181 Ga. App. 286, 351 S.E.2d 641 (1986).  

Early trial was erroneously held without publication in the trial calendar. - Especially in light of the requirements of O.C.G.A. § 9-11-40(c) and Ga. Unif. St. Ct. R. 8.3 regarding the trial calendar and notice to the parties, defendant was entitled to rely on the trial court's written order specially setting a trial date for October 22, 2001, and, therefore, the trial court erred in holding a bench trial in defendant's absence on an earlier date without properly placing the earlier date on the trial calendar or giving proper notice. Smith v. Williams, 256 Ga. App. 664, 569 S.E.2d 598 (2002).  

Cited in Cornelius v. Finley, 202 Ga. App. 192, 413 S.E.2d 491 (1991).  

——————————

Rule 15. Default judgments.

Rules text
The party seeking entry of a default judgment in any action shall certify to the court the date and type of service effected as shown by court records and that there has been no defensive pleading from the party against whom the judgment is sought. This certificate shall be in writing and must be attached to the proposed default judgment when presented to the judge for signature. 
  
If a claim is for a liquidated amount, default judgment may be entered without a certificate when service has been perfected, the matter stands in default, and judgment is otherwise appropriate. 
  

——————————

Rule 17. Conflicts - State and federal courts.


——————————

17.2. Notice of resolution

Rules text
The judges or clerks of the courts in which such conflicts exist shall give prompt written notice to all counsel of the manner in which the conflicts have been resolved; provided, however, that if the conflict is resolved by the court seven days or less in advance of the conflict, oral notice shall suffice. 
  

——————————

Rule 25. Recusal.


——————————

25.4. Procedure upon a motion for disqualification

Rules text
The motion shall be assigned for hearing to another judge, who shall be selected in the following manner: 
  
(A)  If within a single-judge county, the district chairperson serving on the Executive Committee of the Council of State Court Judges shall select the judge; 
  
(B)  If within a two-judge county, the other judge, unless disqualified, shall hear the motion; 
  
(C)  If within a county composed of three (3) or more judges, selection shall be made by use of the county's existing random, impartial case assignment method. If the county does not have random, impartial case assignment rules, then assignment shall be made as follows: 
  
(1)  The chief judge of the county shall select a judge within the county to hear the motion, unless the chief judge is the one against whom the motion is filed; or 
  
(2)  In the event the chief judge is the one against whom the motion is filed, the assignment shall be made by the judge of the county who is most senior in terms of service other than the chief judge and who is not also a judge against whom the motion is filed; or 
  
(3)  When the motion pertains to all active judges in the county, the district chairperson serving on the Executive Committee of the Council of State Court Judges shall select a judge other than an active judge of the referring court to hear the motion. 
  
(D)  If the district chairperson serving on the Executive Committee of the Council of State Court Judges is the one against whom the motion is filed, or if said judge sua sponte recuses from the case, the President of the Council of State Court Judges shall serve in this selection process instead of the district chairperson. 
  
(E)  If all judges within a county are disqualified, as well as the district chairperson serving on the Executive Committee of the Council of State Court Judges and the President of the Council of State Court Judges, the matter shall be referred by the disqualified district chairperson to the district chairperson serving on the Executive Committee of the Council of State Court Judges of an adjacent district for the appointment of a judge other than an active judge of the referring court to hear the motion. 
  
If the motion is sustained, the selection of another judge to hear the case shall follow the same procedure as outlined above. 
  

  Editor's notes. - This rule was adopted effective July 7, 2011.  

——————————

Rule 26. Pre-indictment proceedings.


——————————

26.1. Bonds and first appearance

Rules text
(F)  Inform the accused that he has the right to accusation in misdemeanor cases or to Uniform Traffic Citation in traffic cases, and the right to trial by jury; 
  

Cross references. - Bail for juveniles, § 15-11-507.  

——————————

Rule 29. Appointment of counsel for indigent defendants.


——————————

29.2. Application and appointment of counsel

Rules text
When an accused person, contending to be financially unable to employ an attorney to defend against pending criminal charges or to appeal a conviction, desires to have an attorney appointed, the accused shall make a request in writing to the court or its designee for an attorney to be appointed. The request shall be in the form of an application for appointment of counsel and certificate of financial resources, made under oath and signed by the accused which shall contain information as to the accused's assets, liabilities, employment, earnings, other income, number and ages of dependents, the charges against the accused and such other information as shall be required by the court. The purpose of the application and certificate is to provide the court or its designee with sufficient information from which to determine the financial ability of the accused to employ counsel. The court may appoint an attorney for an indigent defendant without a written request. 
  
The determination of indigency or not shall be made by a judge of a state court or designee. 
  
Upon a determination of indigency the court shall, in writing, authorize the appointment of counsel for the indigent accused. The original authorization of appointment shall be filed with the accusation or warrant in the case; a copy of the authorization shall be forwarded to the clerk, court administrator, public defender or such other person designated by the court to assign an attorney to an indigent defendant. Such person shall notify the accused, the appointed attorney, the sheriff and the prosecuting attorney of the appointment. 
  

——————————

Rule 33. Pleading by defendant.


——————————

33.1. Alternatives

Rules text
(A)  A defendant may plead guilty, not guilty, or in the discretion of the judge, nolo contendere. A plea of guilty or nolo contendere should be received only from the defendant personally in open court, except when the defendant is a corporation, in which case the plea may be entered by counsel or a corporate officer. In misdemeanor cases, upon the request of a defendant who has made, in writing, a knowing, intelligent and voluntary waiver of his right to be present, the court may accept a plea of guilty in absentia. 
  
(B)  A defendant may plead nolo contendere only with the consent of the judge. Such a plea should be accepted by the judge only after due consideration of the views of the parties and the interest of the public in the effective administration of justice. Procedurally, a plea of nolo contendere should be handled under these rules in a manner similar to a plea of guilty. 
  


OPINIONS OF THE ATTORNEY GENERAL

Pleas in absentia by misdemeanor defendants. - Pleas in absentia may be made pursuant to this rule by any misdemeanor defendant and are not limited only to those who reside some distance from where the case is pending. 1986 Op. Att'y Gen. No. U86-29.  

——————————

33.11. Record of proceedings

Rules text
A record of the proceedings at which a defendant enters a plea of guilty or nolo contendere shall be made and preserved. The record should include: 
  
(A)  the inquiry into the voluntariness of the plea (as required in section 33.7); 
  
(B)  the advice to the defendant (as required in section 33.8); 
  
(C)  the inquiry into the accuracy of the plea (as required in section 33.9), and, if applicable; 
  
(D)  the notice to the defendant that the trial court intends to reject the plea agreement and the defendant's right to withdraw the guilty plea before sentence is pronounced. 
  


JUDICIAL DECISIONS

A verbatim record of the guilty plea hearing is required in state court when a defendant is sentenced to a term of imprisonment. King v. State, 270 Ga. 367, 509 S.E.2d 32 (1998).  

——————————

Rule 36. Filing and processing.


——————————

36.1. Preparation of documents

Rules text
To the extent practical, all materials presented for filing in any state court shall be typed, legibly written or printed on one side only in blue or black ink suitable for reproduction, on opaque white paper measuring 8 1/2" x 11" of good quality, grade and weight. Manuscript covers and backings shall be omitted wherever practical. 
  

  Editor's notes. - This rule was amended effective January 28, 2010.  

——————————

36.6. Minutes and final record

Rules text
There shall be one or more books or microfilm records (combined "Minutes Book", "Writ or Pleading Record" and "Final Record") called Minutes and Final Record in which each entire matter (except traffic and T.V.B. cases) shall be recorded after completion. After recording, the original may be destroyed according to the state retention schedule or stored off premises as provided by law. 
  

——————————

36.8. File categories

Rules text
The categories of files to be established by the clerk shall be civil and criminal, and such sub-categories as the clerk may establish. 
  

——————————

36.10. Filing requirements - Civil

Rules text
Complaints or petitions presented to the clerk for filing shall be filed only when accompanied by the proper filing fee, fee for sheriff service or a pauper's affidavit, and when applicable, any forms required by law or rule to be completed by the parties. The attorney or party filing the complaint shall furnish the necessary service copies, and shall fill out and attach the appropriate backing sheets. 
  

——————————

36.15. Assessment of costs - Criminal

Rules text
When costs are assessed the minimum amount assessed as court costs in the disposition of any criminal offense shall be $50.00. Any surcharge provided for by law shall be in addition. 
  

——————————

Rule 39. Docketing and indexing.


——————————

39.5. General execution docket

Rules text
The General Execution Docket shall contain all Fi. Fas. All state court judgments shall be forwarded to the superior court to be recorded in the General Execution Docket, with costs of recording being added to advanced costs. The information to be entered shall be: 
  
(A)  Names of the parties and attorneys of record; 
  
(B)  Names of county and court in which judgment was issued; 
  
(C)  The date of judgment; 
  
(D)  The date of issuance of the Fi. Fa.; 
  
(E)  The date of the recording of the Fi. Fa. on the General Execution Docket; 
  
(F)  The number of the case on which the judgment was rendered; and 
  
(G)  The amount of principal, costs, attorney fees, interest, penalties, and total amount of the Fi. Fa. on the case. 
  
Nulla Bona's and satisfactions are to be noted on the original entry. Re-issued Fi. Fas. shall be recorded as a new Fi. Fa. in the General Execution Docket. A cross-reference to that new entry shall be made on the original entry of the Fi. Fa. or the last renewal of the Fi. Fa. which is less than seven years old. 
  

——————————

39.7. Suggested forms

Rules text
The forms below are suggested for use in all state courts in this state. 
  

——————————

39.9. Court information

Rules text
The chief judge of each State Court may require the clerk of that court to furnish to the chief judge within 10 days after the end of each month, a general civil and a criminal (including traffic violation bureau offenses, § 40-13-50 et seq.) caseload management report. The Chief Justice of the Supreme Court of Georgia may request copies of the information that is furnished to the Chief Judges of the State Courts pursuant to this rule. 
  
The case types, events types and disposition methods used in these reports will conform to Judicial Council guidelines for  reporting caseload. Each such report shall include the following: 
  
(A)  the number of cases filed by case type in the prior month and year-to-date; 
  
(B)  the number of cases disposed by case type in the prior method in the prior month and year-to-date; 
  
(C)  the number and type of pending cases; 
  
(D)  a list of cases more than 120 days old (criminal) and 180 days old (civil) to include the following data: 
  
(1) case number, 
  
(2) style, 
  
(3) case type, 
  
(4) filing date, 
  
(5) next event scheduled, 
  
(6) date of that event; and 
  
(E)  any other information the chief judge request that is contained within the court's standardized computer programs. 
  

  Editor's notes. - This rule was adopted effective October 9, 1997.  

——————————

Rule 43. Mandatory continuing judicial education (MCJE).


——————————

43.1. Program Requirements

Rules text
(A)  Every state court judge, including senior state court judges, shall attend approved creditable judicial education programs or activities, totaling a minimum of 12 hours per year. At least one hour of the mandated 12 hours per year shall be devoted to the topic of legal or judicial ethics and/or legal or judicial professionalism. If a judge completes more than 12 hours for credit in any calendar year, the excess credit shall be carried over and credited to the education requirements for the next succeeding year only. The Institute of Continuing Judicial Education (ICJE) shall keep a record of the creditable hours for each judge and shall publish those hours on its website (under the judge's bar number or other agreed upon number, rather than his name), so that each judge can track the hours he has received credit for each calendar year. 
  
(B)  Each new judge must attend the pertinent ICJE in-state program of instruction for new judges. The new judge is required to attend the new judge program at the next available opportunity after the judge's election or appointment, preferably within one year after assuming office. Credit for the new judges' studies shall also apply to the requirement in paragraph (A) above. 
  
(C)  If a judge is appointed to the bench in the last five months of a calendar year, that judge shall not be required to attend approved creditable judicial education programs or activities for that calendar year, unless the required new judge program is offered during that time period. 
  
(D)  Additionally, every judge is encouraged to attend national or regional specialty, graduate or advanced programs of judicial and legal education. 
  
(E)  Qualifying creditable judicial education programs and activities shall include, but are not limited to: 
  
(1)  Programs sponsored by the ICJE. 
  
(2)  Programs of continuing legal education accredited by the State Bar of Georgia's Commission on Continuing Lawyer Competency, such as programs sponsored by the Institute of Continuing Legal Education (ICLE), however, such programs must be related to matters under state court jurisdiction. 
  
(3)  Additional programs approved on behalf of the Council of State Court Judges by the Mandatory Continuing Judicial Education (MCJE) Committee. 
  
(4)  Courses at a Georgia-based law school, whether for credit or not, that qualify an individual for a degree. 
  
(5)  Service on the Judicial Qualifications Commission or the State Bar Disciplinary Board for legal or judicial ethics or professionalism hours only. 
  
(6)  Service as a panelist or mock trial judge (three hours per year may be earned). 
  

——————————

43.2. Administration

Rules text
Administration of this program of mandatory continuing judicial education shall be conducted by the Council of State Court Judges, with the assistance of the ICJE. 
  

——————————

43.3. Sanctioning Procedures

Rules text
Sanctioning procedures for failure to comply with Rule 43.1 are as follows: 
  
(A)  In December of each year, the chair of the MCJE Committee shall request a report from ICJE detailing the creditable participation of judges in MCJE activities for that calendar year. 
  
(B)  A judge who fails to attain the required 12 hours in any year will be notified by the chair of the MCJE Committee, or his designee, that he has not met the MCJE requirement for that year, and a copy of this notice will be furnished to the Chief Judge for the State Court in which the judge presides. 
  
(C)  A judge who fails to earn a minimum of 12 hours per year may receive a private administrative admonition issued from the MCJE Committee, detailing the potential consequences of failure to fulfill the training requirements. Any required make-up of a prior calendar year's deficiency in accruing MCJE hours is expected to occur within three months, or by March 31 of the next year, unless due to extraordinary circumstances a longer period for curing the deficiency is granted by the MCJE Committee. 
  
(D)  Upon a judge's failure to fulfill the training requirements at the end of a two-year period, the President of the Council of State Court Judges shall issue a public reprimand, with a copy spread upon the minutes of the county where the judge serves, except as otherwise provided herein. The public reprimand for a senior judge shall be spread upon the minutes of the county where the judge last served prior to retirement. However, one month prior to the public reprimand being issued, the MCJE Committee shall give to said judge notice of the impending public reprimand, and the judge shall have 10 days to respond with an explanation and a request that the public reprimand not be issued. The MCJE Committee shall then decide whether or not to ask the President of the Council to issue the public reprimand. 
  

——————————

43.4. Exemptions

Rules text
(A)  The MCJE Committee shall receive and act upon requests for exemptions to the MCJE requirements of these rules. Exemptions may be granted, in the discretion of the Committee, for judges who, due to illness, were not able to attend continuing education in a calendar year; senior judges who are not actively sitting more than 30 days per year; judges who have obtained required CLE that might not otherwise qualify for continuing judicial education, and other matters to be determined each year upon request of the judge seeking exemption. 
  
(B)  It shall be the responsibility of the judge seeking exemption to make such a request in writing to the chair of the MCJE Committee no later than February 1 of the year following the year for which an exemption is sought (for example, by Feb. 1, 2017 if exemption is sought for 2016). The chair shall forward the request to the Committee within 10 days of receipt, and the Committee shall notify the judge seeking exemption if the exemption has been allowed, or if the judge must make up the missed hours. If the exemption is not allowed, the judge shall have until June 1 of that year to make up the missed hours. 
  

——————————

UNIFORM MUNICIPAL COURT RULES
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  Editor's notes. - These rules were approved effective April 1, 2010.  

——————————

Rule 1. PREAMBLE.

Rules text
These rules are promulgated pursuant to the inherent powers of the Supreme Court of Georgia in order to provide for the speedy, efficient and inexpensive resolution of disputes and prosecutions. It is not the intention, nor shall it be the effect, of these rules to conflict with the Constitution or substantive law, either per se or in individual actions, and these rules shall be so construed and in case of conflict shall yield to substantive law. It is not the intent of these rules, nor shall these rules be construed, to require any municipal, recorders or any other court deemed a municipal court, to become or remain a court of record or to employ the services of any personnel, including solicitors or prosecuting attorneys, unless otherwise provided by general law, charter or ordinance. 
  

1.1. Repeal of Local Rules

All local rules of the municipal courts shall expire effective February 3, 2010. If any municipal court by action of a majority of its judges (or failing this, by action of its chief judge) proposes to prevent any local rule from expiring pursuant to Rule 1.1, then a proposal to prevent the local rule from expiring must be presented to the Court for approval 30 days prior to the expiration date as stated in Rule 1.1. Only those rules reapproved by the Supreme Court of Georgia on or after February 3, 2010, shall remain in effect after that date. Rules timely resubmitted shall remain in effect until action by the Supreme Court of Georgia. 
  

1.2. Authority to Enact Rules Which Deviate From the Uniform Rules

(a)  The term "local rules" will no longer be used in the context of the Uniform Municipal Court Rules. 
  
(b)  Each municipal court by action of a majority of its judges (or failing this, by action of its chief judge), from time to time, may propose to make and amend rules which deviate from the Uniform Municipal Court Rules, provided such proposals are not inconsistent with general laws, these Uniform Municipal Court Rules, or any directive of the Supreme Court of Georgia. Any such proposals shall be filed with the clerk of the Supreme Court of Georgia; proposals so submitted shall take effect thirty (30) days after approval by the Supreme Court of Georgia. It is the intendment of these rules that rules which deviate from the Uniform Municipal Court Rules be restricted in scope. 
  
(c)  The municipal court, by action of a majority of its judges (or failing this, by action of its chief judge), may continue to promulgate rules which relate only to internal procedure and do not affect the rights of any party substantially or materially, either to unreasonably delay or deny such rights, and provided that those rules shall not conflict with these uniform rules. These rules, which will be designated "internal operating procedures," do not require the approval of the Supreme Court. "Internal operating procedures," as used in these Uniform Municipal Court Rules, are defined as rules which relate to case management, administration, and operation of the court or govern programs which relate to filing costs in civil actions, costs in criminal matters, case management, administration, and operation of the court. 
  
(d)  Notwithstanding these uniform rules, the municipal court, by action of a majority of its judges (or failing this, by action of its chief judge), may promulgate experimental rules applicable to pilot projects, upon approval of the Supreme Court, adequately advertised to the local bar, with copies to the State Bar of Georgia, not to exceed a period of one year, subject to extension for one additional year upon approval of the Supreme Court. At the end of the second year, any such pilot projects will be allowed to sunset unless approved by the Supreme Court to remain in effect for a longer period of time. 
  
(e)  Rules which are approved as deviations from the Uniform Municipal Court Rules and internal operating procedures of courts shall be published by the court in which the rules are effective. Copies must be made available through the clerk of the municipal court for the city where the rules are effective, and shall be posted on the adopting municipal court's website, if such exists. Any amendments to deviations from the Uniform Municipal Court Rules or to internal operating procedures must be published and made available through each municipal court clerk's office within fifteen (15) days of the effective date of the amendment or change. Summaries of amendments or deviations shall be published once per week for two consecutive weeks in the newspaper in which legal announcements are customarily made by the municipality in which the municipal court is located, and shall be provided to the State Bar of Georgia and all local bar associations serving the municipality. 
  
(f)  Internal operating procedures effective in any court must be filed with the Supreme Court even though Supreme Court approval is not needed for these rules. 
  

1.3. Matters of Statewide Concern

The following rules, to be known as "Uniform Municipal Court Rules," are to be given statewide application. 
  

1.4. Deviation

These rules are not subject to local deviation except as provided herein. A specific rule may be superseded in a specific action or case or by an order of the court entered in such case explaining the necessity for deviation and served upon the attorneys or pro se parties in the case. 
  

1.5. Amendments

The Council of Municipal Court Judges shall have a permanent committee to recommend to the Supreme Court such changes and additions to these rules as may from time to time appear necessary or desirable. The State Bar of Georgia and the Uniform Rules Committee Chairpersons of the Council of each class of court shall receive notice of the proposed changes and additions and be given the opportunity to comment. 
  

1.6. Publication of Rules and Amendments

These rules and any amendments to these rules shall be published in the advance sheets to the Georgia Reports.  Unless otherwise provided, the effective date of any amendment to these rules is the date of publication in the advance sheets to the Georgia Reports.  
  

——————————

Rule 2. DEFINITIONS.


2.1. Attorney

The word "attorney" as used in these rules refers to any person admitted to the State Bar of Georgia and any person who has been properly admitted to the court pro hac vice. Pro se litigants are governed by the same rules as attorneys. 
  

2.2. Judge

The word "judge" as used in these rules refers to any person serving or acting as a judge of a municipal court in the State of Georgia. The term "chief judge" shall be that judge designated as such by the municipality according to its charter and ordinances, or failing that, the sole judge designated or elected as municipal court judge by the municipality, and in the case of municipal courts with more than one municipal court judge, by majority vote of the municipal court judges, for such term as may be provided by charter, ordinance, or internal operating procedures adopted in accordance with these uniform rules. 
  

2.3. Clerk

Unless the context of these rules requires otherwise, the word "clerk" as used in these rules refers to the person designated according to the charter and ordinances of the municipality, as the primary person most directly responsible for the administration of a municipal court other than a judge of the municipal court. If provided by the charter or ordinances of the municipality, the chief judge may designate deputy clerks who shall have the same authority as the clerk. 
  

2.4. Assigned Judge

The term "assigned judge" as used in these rules refers to the judge to whom an action is assigned in accordance with these rules; or, if the context permits, in municipal courts having approved local rules permitting a general calendaring system, to the trial judge responsible for the matter at any particular time. 
  

2.5. Gender Neutral Pronouns

The pronoun "he" shall include "she" and vice versa, unless the context clearly indicates otherwise; the pronoun "her" shall include "him" and vice versa, unless the context clearly indicates otherwise. 
  

——————————

Rule 3. HOURS OF COURT OPERATION.

Rules text
The hours of court operation shall be set by the chief judge of each court and shall be recorded with the clerk of the municipal court. Such information shall include the following: 
  
(1)  Normal hours and location of court.  
  
(2)  Emergency after-hours availability of judges and the names of such judges; provided, however, that personal telephone numbers and address information need not be included in the public records of the clerk. 
  
(3)  Holidays during which the court will be closed and a plan for the availability of judges on such days. 
  
(4)  Days on which the court holds hearings and the times and locations of such hearings. 
  

——————————

Rule 4. ASSIGNMENT OF CASES.


4.1. Case Assignment

Unless provided by approved internal procedures or pursuant to assignment by the chief judge, cases shall not be assigned to a particular judge. Provided, however, that once any judge has first heard sworn testimony or made any ruling in a case other than the granting of an arrest or search warrant, the setting of bail and the initial finding of probable cause, or the granting of a continuance, that case shall thereafter be considered only by that judge, except upon the approval of that judge. In municipal courts served by more than one judge, the clerk of court shall schedule the presiding of those judges over the various court calendars according to a plan approved by a majority of those judges. This rule shall not apply to probation revocation hearings. 
  

4.2. Recusal


4.2.1. Motions

All motions to recuse or disqualify a judge presiding in a particular case or proceeding shall be timely filed in writing and all evidence thereon shall be presented by accompanying affidavit(s) which shall fully assert the facts upon which the motion is founded. Filing and presentation to the judge shall be not later than five (5) days after the affiant first learned of the alleged grounds for disqualification, and not later than ten (10) days prior to the hearing or trial which is the subject of recusal or disqualification, unless good cause be shown for failure to meet such time requirements. In no event shall the motion be allowed to delay the trial or proceeding. 
  

4.2.2. Affidavit

The affidavit shall clearly state the facts and reasons for the belief that bias or prejudice exists, being definite and specific as to time, place, persons and circumstances of extra-judicial conduct or statements, which demonstrate either bias in favor of any adverse party, or prejudice toward the moving party in particular, or a systematic pattern of prejudicial conduct toward persons similarly situated to the moving party, which would influence the judge and impede or prevent impartiality in that action. Allegations consisting of bare conclusions and opinions shall not be legally sufficient to support the motion or warrant further proceedings. 
  

4.2.3. Duty of the trial judge

When a judge is presented with a motion to recuse, or disqualify, accompanied by an affidavit, the judge shall temporarily cease to act upon the merits of the matter and shall immediately determine the timeliness of the motion and the legal sufficiency of the affidavit, and make a determination, assuming any of the facts alleged in the affidavit to be true, whether recusal would be warranted. If it is found that the motion is timely, the affidavit sufficient and that recusal would be authorized if some or all of the facts set forth in the affidavit are true, another judge shall be assigned to hear the motion to recuse. The allegations of the motion shall stand denied automatically. The trial judge shall not otherwise oppose the motion. 
  

4.2.4. Procedure upon a motion for disqualification

The motion shall be assigned for hearing to another judge, who shall be selected in the following manner:  
  
(a)  If within a single-judge municipality, the most senior in service District Representative judge serving on the Executive Committee of the Council of Municipal Court Judges shall select the judge;  
  
(b)  If within a two-judge municipality, the other judge, unless disqualified, shall hear the motion;  
  
(c)  If within a multi-judge municipality, composed of three (3) or more judges, selection shall be made by use of the municipality's existing random, impartial case assignment method. If the municipality does not have random, impartial case assignment rules, then assignment shall be made as follows:  
  
(1)  The chief judge of the municipality shall select a judge within the municipality to hear the motion, unless the chief judge is the one against whom the motion is filed; or 
  
(2)  In the event the chief judge is the one against whom the motion is filed, the assignment shall be made by the judge of the municipality who is most senior in terms of service other than the chief judge and who is not also a judge against whom the motion is filed; or  
  
(3)  When the motion pertains to all active judges in the municipality, the most senior in service District Representative judge serving on the Executive Committee of the Council of Municipal Court Judges shall select a judge outside the municipality to hear the motion.  
  
(d)  If the most senior in service District Representative judge serving on the Executive Committee of the Council of Municipal Court Judges is the one against whom the motion is filed, the District Representative judge within the district next senior in time of service shall serve in this selection process instead.  
  
If the motion is sustained, the selection of another judge to hear the case shall follow the same procedure as outlined above.  
  
(e)  If all judges within a municipality are disqualified, including all District Representative judges, the matter shall be referred by the disqualified most senior in service District Representative judge to the most senior in service District Representative judge of an adjacent district for the appointment of a judge who is not a member of the district to preside over the motion or case. 
  

4.2.5. Selection of judge

In the instance of any hearing on a motion to recuse or disqualify a judge, the challenged judge shall neither select nor participate in the selection of the judge to hear the motion; if recused or disqualified, the recused or disqualified judge shall not select nor participate in the selection of the judge assigned to hear further proceedings in the involved action. 
  

4.2.6. Findings and ruling

The judge assigned may consider the motion solely upon the affidavits, but may, in the exercise of discretion, convene an evidentiary hearing. After consideration of the evidence, the judge assigned shall rule on the merits of the motion and shall make written findings and conclusions. If the motion is sustained, the selection of another judge to hear the case shall follow the same procedure as established in Rule 4.2.4 above. Any determination of disqualification shall not be competent evidence in any other case or proceedings. 
  

4.2.7. Voluntary recusal

If a judge, either on the motion of one of the parties or the judge's own motion, voluntarily disqualifies, another judge, selected by the procedure set forth in Rule 4.2.4 above, shall be assigned to hear the matter involved. A voluntary recusal shall not be construed as either an admission or denial to any allegations which have been set out in the motion. 
  

——————————

Rule 5. DOCKETS.


5.1. Docket Categories

Each municipal court shall keep a docket for criminal cases, arrests and search warrants, and a separate docket for all other actions. 
  

5.2. Time of Docketing

Actions shall be entered by the clerk, deputy clerk, or judge in the proper docket immediately or within a reasonable period after being received in the clerk's office. 
  

——————————

Rule 6. WITHDRAWAL OF PAPERS FROM THE MUNICIPAL COURT.

Rules text
No original papers may be withdrawn from the municipal court. However, copies of any documents may be obtained by any party or the attorney for any party upon payment of copy costs to the clerk. All court records are public and are to be available for inspection in accordance with and as limited by the Georgia Open Records Act, as amended. 
  

Cross references. - Georgia Open Records Act, § 50-18-70 et seq.  

——————————

Rule 7. DUTIES OF ATTORNEYS AND ALL PARTIES.


7.1. Notification of Representation

No attorney shall appear in his or her representative capacity before a municipal court until he or she has entered an appearance by filing a signed entry of appearance form or by filing a signed pleading in a pending action. An entry of appearance shall state (1) the style and case number; (2) the identity of the party for whom the appearance is made; and (3) the name and current office address, telephone number and bar number of the attorney. 
  

7.2. Withdrawal of Counsel

(a)  An attorney appearing of record in any action pending in any municipal court, who wishes to withdraw as counsel for any party therein, shall submit a written request to an appropriate judge of the court for an order of court permitting such withdrawal. Such request shall state that the attorney has given due written notice to the affected client respecting such intention to withdraw ten (10) days (or such lesser time as the court may permit in any specific instance) prior to submitting the request to the court or that such withdrawal is with the client's consent. Such request will be granted unless in the judge's discretion to do so would delay the trial of the action or otherwise interrupt the orderly operation of the court or be manifestly unfair to the client. The attorney requesting an order permitting withdrawal shall give notice to the solicitor or prosecuting attorney, if any, and shall file with the clerk in each such action and serve upon the client, personally or at that client's last known address, a notice which shall contain at least the following information: 
  
(1)  That the attorney wishes to withdraw;  
  
(2)  That the court retains jurisdiction of the action;  
  
(3)  That the client has the burden of keeping the court informed respecting where notices, pleadings or other papers may be served;  
  
(4)  That the client has the obligation to prepare for trial or hire other counsel to prepare for trial when the trial date has been set;  
  
(5)  That if the client fails or refuses to meet these burdens, the client may suffer adverse consequences, including, in criminal cases, bond forfeiture and arrest; 
  
(6)  The dates of any scheduled proceedings, including trial, and that holding of such proceedings will not be affected by the withdrawal of counsel; 
  
(7)  That service of notices may be made upon the client at the client's last known address; and 
  
(8)  That unless the withdrawal is with the client's consent, the client has the right to object within ten (10) days of the date of the notice. 
  
(b)  The attorney seeking to withdraw shall prepare a written notification certificate stating that the above notification requirements have been met, the manner by which such notification was given to the client, and the client's last known address and telephone number. The notification certificate shall be filed with the court and a copy mailed to the client and all other parties. The client shall have ten (10) days prior to entry of an order permitting withdrawal or such lesser time as the court may permit within which to file objections to the withdrawal. After the entry of an order permitting withdrawal, the client shall be notified by the withdrawing attorney of the effective date of the withdrawal; thereafter all notices or other papers may be served on the party directly by mail at the last known address of the party until new counsel enters an appearance. 
  

7.3. Duty to Utilize Assigned Judge; Notification of Previous Presentation to Another Judge

Attorneys shall not present to any judge any matter or issue in any case which has been assigned to or a ruling made by another judge, except under the most compelling circumstances. In that event, any attorney doing so shall first advise the judge to whom the matter is presented that the action is assigned to or a ruling has been made by another judge. Counsel shall also inform the assigned or previous ruling judge as soon as possible that the matter was presented to another judge. Attorneys shall not present to a judge any matter which has been previously presented to another judge without first advising the former of the fact and result of such previous presentation. 
  

7.4. Prohibition on Ex Parte Communications

Except as authorized by law or by rule, judges shall not initiate, permit or consider ex parte communications by interested parties or their attorneys concerning a pending or impending proceeding. Where circumstances require, ex parte communications for scheduling, administrative purposes or emergencies that do not deal with substantive matters or the merits of the case are authorized, provided: 
  
1.  The judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the ex parte communication; and 
  
2.  The judge takes reasonable steps to promptly notify all parties of the substance of the ex parte communication and allows an opportunity to respond. 
  

7.5. Duty to Attend and Remain

Attorneys and parties having matters on calendars, unless excused by the judge, are required to be in court at the call of the matter and to remain until otherwise directed by the court. The failure of any attorney or party in this respect shall subject that attorney or party to the contempt powers of the court. 
  

——————————

Rule 8. RESOLUTION OF CONFLICTS - STATE AND FEDERAL COURTS.

Rules text
(a)  An attorney shall not be deemed to have a conflict unless: 
  
(1)  The attorney is lead counsel in two or more of the actions affected; and 
  
(2)  The attorney certifies that the matters cannot be adequately handled, and the client's interest adequately protected, by other counsel for the party in the action or by other attorneys in lead counsel's firm; certifies compliance with this rule and has nevertheless been unable to resolve the conflicts; and certifies in the notice a proposed resolution by list of such cases in the order of priority specified by this rule. 
  
(b)  When an attorney is scheduled for a day certain by trial calendar, special setting or court order to appear in two or more courts (trial or appellate; municipal, state or federal), the attorney shall give prompt written notice as specified in paragraph (a) above of the conflict to opposing counsel, to the clerk of each court and to the judge before whom each action is set for hearing (or, to an appropriate judge if there has been no designation of a presiding judge). The written notice shall contain the attorney's proposed resolution of the appearance conflicts in accordance with the priorities established by this rule and shall set forth the order of cases to be tried with a listing of the date and data required by paragraphs (b)(1)-(4) as to each case arranged in the order in which the cases should prevail under this rule. In the absence of objection from opposing counsel or the courts affected, the proposed order of conflict resolution shall stand as offered. Should a judge wish to change the order of cases to be tried, such notice shall be given promptly after agreement is reached between the affected judges. Attorneys confronted by such conflicts are expected to give written notice such that it will be received at least seven (7) days prior to the date of conflict. Absent agreement, conflicts shall be promptly resolved by the judge or the clerk of each affected court in accordance with the following order of priorities: 
  
(1)  Criminal (felony) actions shall prevail over civil actions; 
  
(2)  Jury trials shall prevail over non-jury matters, including trials and administrative proceedings; 
  
(3)  Appellate arguments shall prevail over trials, hearings and conferences; 
  
(4)  Within each of the above categories only, the action which was first filed shall take precedence. 
  
(c)  Conflict resolution shall not require the continuance of the other matter or matters not having priority. In the event any matter listed in the letter notice is disposed of prior to the scheduled time set for any other matter listed or subsequent to the scheduled time set but prior to the end of the calendar, the attorney shall immediately notify all affected parties, including the court affected, of the disposal and shall, absent good cause shown to the court, proceed with the remaining case or cases in which the conflict was resolved by the disposal in the order of priorities as set forth heretofore. 
  

——————————

Rule 9. LEAVES OF ABSENCE.


9.1. Leaves for Thirty (30) Calendar Days or Less

An attorney of record shall be entitled to a leave of absence for thirty (30) days or less from court appearance in pending matters which are neither on a published calendar for court appearance, nor noticed for a hearing during the requested time, by submitting to the clerk of the court at least thirty (30) calendar days prior to the effective date for the proposed leave, a written notice containing: 
  
(a)  A list of the actions to be protected, including the action numbers, and date and time of any previously calendared appearance; 
  
(b)  The reason for the leave of absence; and 
  
(c)  The duration of the requested leave of absence. 
  
A copy of the notice shall be sent, contemporaneously, to the judge before whom an action is pending and all opposing counsel. Unless opposing counsel files a written objection within ten (10) days with the clerk of the court, with a copy to the court and all counsel of record, or the court responds denying the leave of absence, such leave will stand granted without entry of an order. If objection is filed, the court, upon request of any counsel, will conduct a conference with all counsel to determine whether the court will, by order, grant the requested leave of absence. 
  
The clerk of the court shall retain leave of absence notices in a chronological file for two (2) calendar years; thereafter, the notices may be discarded. 
  
Leaves of absence for particular cases shall be docketed with the particular case affected by that leave of absence. 
  

9.2. Leaves for More Than Thirty (30) Calendar Days

(Or those either on a published calendar, noticed for a hearing, or not meeting the time requirements of Rule 9.1 above.) 
  
Application for a leave of absence for more than thirty (30) calendar days, or those either on a published calendar, noticed for a hearing, or not submitted within the time limits contained in Rule 9.1 above, must be in writing, filed with the clerk of the court, and served upon opposing counsel at least ten (10) days prior to submission to the appropriate judge of the court in which the action is pending. This time period may be waived if opposing counsel consents in writing to the application. This procedure permits opposing counsel to object or to consent to the grant of the application, but the application is addressed to the discretion of the court. Such application for a leave of absence shall contain: 
  
(a)  A list of the actions to be protected, including the action number; 
  
(b)  The reason for a leave of absence; and 
  
(c)  The duration of the requested leave of absence. 
  

9.3. Excusal from Court Appearances

A Rule 9.1 or 9.2 leave when granted shall relieve an attorney from all trials, hearings, depositions and other legal appearances in that matter. This rule shall not extend any deadline set by law or the court. 
  

——————————

Rule 10. TERMS OF COURT.

Rules text
Where statutes or case law of general application in this state require action within a term of court, in the municipal court this shall signify within one hundred eighty (180) days; where action is required by the next term of court, this shall signify after one hundred eighty (180) days; and on or before three hundred sixty-five (365) days, unless by charter, ordinance or internal operating procedure term of court is otherwise defined. 
  

——————————

Rule 11. USE OF ELECTRONIC DEVICES IN COURTROOMS AND RECORDINGS OF JUDICIAL PROCEEDINGS.


. Overview

Open courtrooms are an indispensable element of an effective and respected judicial system. It is the policy of Georgia's courts to promote access to and understanding of court proceedings not only by the participants in them but also by the general public and by news media who will report on the proceedings to the public. This must be done, however, while protecting the legal rights of the participants in the proceedings and ensuring appropriate security and decorum. 
  
Except as otherwise required by law, this rule governs the use of devices to record sounds or images in a courtroom and comports with the standards provided in OCGA § 15-1-10.1 regarding the use of devices to record judicial proceedings. 
  
This rule similarly governs the use of electronic devices, including mobile phones and computers, in a courtroom for purposes other than recording sounds and images. Such use is generally allowed by lawyers, by employees of lawyers, and by self-represented parties, but to ensure decorum and avoid distraction, such use is generally prohibited by witnesses, parties, and spectators, including representatives of the news media. Such persons may, however, use their devices by stepping outside the courtroom, and nothing in this rule prevents a judge from permitting parties and spectators to use their devices for non-recording purposes as the judge may allow in his or her discretion. 
  
A court must use reasonable means to advise courtroom visitors of the provisions of this rule and must make the form in Exhibit A available in its clerk's office and on the court's website. 
  

. Definitions

The following definitions apply in this rule: 
  
(a)  "Recording device" means a device capable of electronically or mechanically storing, accessing, or transmitting sounds or images. The term encompasses, among other things, a computer of any size, including a tablet, a notebook, and a laptop; a smart phone, a cell phone or other wireless phone; a camera and other audio or video recording devices; a personal digital assistant (PDA); and any similar devices. 
  
(b)  "Recording" means electronically or mechanically storing, accessing, or transmitting sounds or images. "Record" means to electronically or mechanically store, access, or transmit sounds or images, including by photographing, making an audio or video recording, or broadcasting. Nothing in this rule prohibits making written notes and sketches pertaining to any judicial proceedings. 
  
(c)  "Courtroom" means the room in which a judge will conduct a court proceeding and the areas immediately outside the courtroom entrances or any areas providing visibility into the courtroom. 
  

. Witnesses, Parties, and Spectators, Including Representatives of the News Media

The following restrictions apply to use of recording devices by witnesses, by parties, and by spectators, including representatives of the news media. 
  
(a)  Witnesses: Witnesses shall turn the power off to any recording device while present in a courtroom, and may use a device while testifying only with permission of the judge. Witnesses shall not record proceedings. 
  
(b)  Parties and spectators: Parties and spectators may use recording devices to record proceedings only as specifically authorized by the court pursuant to this rule. All parties and spectators shall turn the power off to any recording device while present in a courtroom, unless the judge allows orally or in writing the use of recording devices in the courtroom for purposes other than recording sounds and images, which the judge may freely do when he or she believes such use would not be disruptive or distracting and is not otherwise contrary to the administration of justice. When such use is allowed, recording devices must be silenced and may not be used to make or receive telephone calls or for other audible functions without express permission from the judge. 
  

. Attorneys, Employees of Attorneys Such as Paralegals and Investigators, and Self-Represented Parties (Pro Se Litigants)

(a)  Use of recording devices to record: Unless otherwise ordered by the court, attorneys representing parties in a proceeding and self-represented parties may make audio recordings of the proceeding in a nondisruptive manner after announcing to the court and all parties that they are doing so. Recordings made pursuant to this paragraph may be used only in litigating the case or as otherwise allowed by the court or provided by law. Attorneys and self-represented parties may also seek authorization to record proceedings pursuant to Rule 11.5. 
  
(b)  Use of recording devices for non-recording purposes: Attorneys and their employees such as paralegals and investigators may use recording devices in a courtroom for purposes other than recording sounds and images, including word processing, storing or retrieving information, accessing the internet, and sending or receiving messages or information. Self-represented parties may do the same but only in direct relation to their proceedings. Recording devices must be silenced and may not be used to make or receive telephone calls or for other audible functions without express permission from the judge. 
  
(c)  Limitation: Any allowed use of a recording device under Rule 11.4 is subject to the authority of the judge to terminate activity that is disruptive or distracting or is otherwise contrary to the administration of justice. 
  

. Celebratory or Ceremonial Proceedings, or When the Court Is Not in Session

Notwithstanding other provisions of this rule, a person may request orally or in writing, and a judge or judge's designee may approve orally or in writing, use of a recording device in a courtroom to record a celebratory or ceremonial proceeding or use of a recording device in a courtroom when the court is not in session. 
  

. Other Persons or Organizations Desiring to Record

Any other persons or organizations, including representatives of the news media, desiring to record a court proceeding shall make application to the judge on the form in Exhibit A following Rule 11. 
  
(a)  Submission of a request: The person or organization must submit the request to the judge or to an officer of the court designated to receive requests under this rule. The request should address any logistical issues that are expected to arise. 
  
(b)  Time limit for submitting a request: The person or organization must submit the request sufficiently in advance of the proceeding - at least 24 hours where practicable under the circumstances - to allow the judge to consider it in a timely manner. 
  
(c)  Notice and hearing: The court will notify the parties of its receipt of a request for recording. Parties shall then notify their witnesses. The prosecutor of a criminal case shall notify alleged victims. The judge will promptly hold a hearing if the judge intends to deny the request or a portion of the request, or if a party, witness, or alleged victim objects to a request. The hearing under this paragraph shall be part of the official record of the proceeding. 
  
(d)  Time for a party, witness, or alleged victim to object to a request: A properly notified party, witness, or alleged victim waives an objection to a request for recording of a proceeding if the party, witness, or alleged victim does not object to the request in writing or on the record before or at the start of the proceeding. 
  

. Denial or Limitation of Recording

A properly submitted request for recording should generally be approved, but a judge may deny or limit the request as provided in Rule 11.7. A judge's decision on a request, or on an objection to a request, is reviewable as provided by law. 
  
(a)  Denial of recording: A judge may deny a request for recording only after making specific findings on the record that there is a substantial likelihood of harm arising from one or more of the following factors, that the harm outweighs the benefit of recording to the public, and that the judge has considered more narrow restrictions on recording than a complete denial of the request: 
  
(1)  The nature of the particular proceeding at issue; 
  
(2)  The consent or objection of the parties, witnesses, or alleged victims whose testimony will be presented in the proceedings; 
  
(3)  Whether the proposed recording will promote increased public access to the courts and openness of judicial proceedings; 
  
(4)  The impact upon the integrity and dignity of the court; 
  
(5)  The impact upon the administration of the court; 
  
(6)  The impact upon due process and the truth-finding function of the judicial proceeding; 
  
(7)  Whether the proposed recording would contribute to the enhancement of or detract from the ends of justice; 
  
(8)  Any special circumstances of the parties, witnesses, alleged victims, or other participants such as the need to protect children or factors involving the safety of participants in the judicial proceeding; and 
  
(9)  Any other factors affecting the administration of justice or which the court may determine to be important under the circumstances of the case. 
  
(b)  Limitation of recording: Upon his or her own motion or upon the request of a party, witness, or alleged victim, a judge may allow recording as requested or may, only after making specific findings on the record based on the factors in the preceding paragraph, impose the least restrictive possible limitations such as an order that no recording may be made of a particular criminal defendant, civil party, witness, alleged victim, law enforcement officer, or other person, or that such person's identity must be effectively obscured in any image or video recording, or that only an audio recording may be made of such person. 
  

. Manner of Recording

The judge should preserve the dignity of the proceeding by designating the placement of equipment and personnel for recording the proceeding. All persons and affiliated individuals engaged in recording must avoid conduct or appearance that may disrupt or detract from the dignity of the proceeding. No person shall use any recording device in a manner that disrupts a proceeding. 
  

. Pooling of Recording Devices

The judge may require pooling of recording devices if appropriate. The persons or organizations authorized to record have the responsibility to implement proper pooling procedures that meet the approval of the judge. 
  

. Prohibitions

The following uses of recording devices are prohibited: 
  
(a)  No use of recording devices while the judge is outside the courtroom: Except as provided in Rule 11.5, a person may use a recording device in a courtroom only when the judge is in the courtroom, and use of a recording device must terminate when the judge leaves the courtroom. 
  
(b)  No recording of privileged or confidential communications: In order to preserve the attorney-client privilege and client confidentiality as set forth in the Georgia Rules of Professional Conduct and statutory or decisional law, no person shall make a recording of any communication subject to the attorney-client privilege or client confidentiality. 
  
(c)  No recording of bench conferences: No person other than the court reporter may record a bench conference, unless prior express permission is granted by the judge. 
  

. Recording Not Official Court Record

No recording of a judicial proceeding made pursuant to this rule may be used to modify or supplement the official court record of that proceeding without express permission of the judge pursuant to OCGA § 5-6-41(f). 
  

. Disciplinary Authorities

Rule 11 does not apply to disciplinary authorities acting in the course of their official duties. 
  

. Enforcement

Persons who violate Rule 11 may be removed or excluded from the courtroom. A willful violation of this rule may be punishable as contempt of court. 
  

  Editor's notes. - This rule was amended effective August 30, 2018.  


EXHIBIT A 
  

THE MUNICIPAL/RECORDER'S COURT OF ______________ 
  

STATE OF GEORGIA 
  
    

              

  
  ________________________, 

  
    Petitioner, 

  
                   Civil Action File: ____________ 

  
  v. 

  
  ________________________, 

  
    Respondent. 

  
  

 REQUEST TO USE A RECORDING DEVICE PURSUANT TO RULE 11 ON 

RECORDING OF JUDICIAL PROCEEDINGS. 

  
  Pursuant to Rule 11 of the Uniform Rules for Municipal Court regarding Use of Electronic Devices in Courtrooms and Recording of Judicial Proceedings, the undersigned hereby requests permission to use a recording device in Courtroom ______ in order to record images and/or sound during (all) (the following portions) of the proceedings in the above captioned case/calendar. 

  
  Consistent with the provisions of the rule, the undersigned desires to use the following described recording device(s): ______________. The proceedings that the undersigned desires to record commence on (date). Subject to direction from the court regarding possible pooled coverage, the undersigned wishes to use this device in the courtroom on (date). The personnel who will be responsible for the use of this recording device are: (identify appropriate personnel). 

  
  The undersigned hereby certifies that the device to be used and the locations and operation of such device will be in conformity with Rule 11 and any guidelines issued by the court. 

  
  The undersigned understands and acknowledges that a violation of Rule 11 and any guidelines issued by the court may be grounds for removal or exclusion from the courtroom and a willful violation may subject the undersigned to penalties for contempt of court. 

  
  This ________ day of ________, 20____. 

  
  ______________________________ 

  
  (Individual Signature) 

  
  ______________________________ 

  
  (Representing/Firm) 

  
  ______________________________ 

  
  (Position) 

  
  APPROVED: ______________ 

  
  Judge, Municipal/Recorder's Court 

  
  Municipal Court of ________________________  
 

  Editor's notes. - This rule was amended effective August 30, 2018.  

——————————

Rule 12. COMPLETION OF ANNUAL CASELOAD REPORTS.

Rules text
In order to compile accurate data on the operation of the municipal courts, each chief judge shall ensure the accurate completion and timely submission of the Annual Caseload Reports sent to them by the Administrative Office of the Courts. 
  

  Editor's notes. - This rule was amended effective August 30, 2018.  

——————————

Rule 13. NOTICE OF SELECTION OF MUNICIPAL COURT JUDGES AND CLERKS OF COURT.

Rules text
Whenever a judge or clerk of a municipal court shall take the oath required for office in O.C.G.A. § 15-10-3, the clerk of court shall forward to the Administrative Office of the Courts the name and title of the person taking the oath; the name of the person being succeeded, if applicable; the term of the office, if applicable; the date assuming duties; and the address and telephone number the official wishes to use for business correspondence. 
  

——————————

Rule 14. INTERPRETERS; NOTIFICATION FORM.

Rules text
(a)  In all civil and criminal cases, the party or party's attorney shall inform the court in the form of a notice of the need for a qualified interpreter, if known, within a reasonable time - at least 5 days where practicable - before any hearing, trial, or other court proceeding. Such notice shall be filed and shall comply with any other service requirements established by the court. The notice shall (1) designate the participants in the proceeding who will need the services of an interpreter, (2) estimate the length of the proceeding for which the interpreter is required, (3) state whether the interpreter will be needed for all proceedings in the case, and (4) indicate the language(s), including sign language for the Deaf/Hard of Hearing, for which the interpreter is required. 
  
(b)  Upon receipt of such notice, the court shall make a diligent effort to locate and appoint a licensed interpreter, at the court's expense, in accordance with the Supreme Court of Georgia's Rule on Use of Interpreters for Non-English Speaking and Hearing Impaired Persons. If the court determines that the nature of the case (e.g., an emergency) warrants the use of a non-licensed interpreter, then the court shall follow the procedures as outlined in the Supreme Court of Georgia's Commission on Interpreters' Instructions for Use of a Non-Licensed Interpreter. Despite its use of a non-licensed interpreter, the court shall make a diligent effort to ensure that a licensed interpreter is appointed for all subsequently scheduled proceedings, if one is available. 
  
(c)  If a party or party's attorney fails to timely notify the court of a need for a court interpreter, the court may assess costs against that party for any delay caused by the need to obtain a court interpreter unless that party establishes good cause for the delay. When timely notice is not provided or on other occasions when it may be necessary to utilize an interpreter not licensed by the Supreme Court of Georgia's Commission on Interpreters (COI), the Registry for Interpreters of the Deaf (RID), or other industry-recognized credentialing entity, such as a telephonic language service or a less qualified interpreter, the court should weigh the need for immediacy in conducting a hearing against the potential compromise of due process, or the potential of substantive injustice, if interpreting is inadequate. Unless immediacy is a primary concern, some delay might be more appropriate than the use of an interpreter not licensed by the COI, RID, or other recognized credentialing entity. 
  
(d)  Notwithstanding any failure of a party or party's attorney to notify the court of a need for a court interpreter, the court shall appoint a court interpreter whenever it becomes apparent from the court's own observations or from disclosures by any other person that a participant in a proceeding is unable to hear, speak, or otherwise communicate in the English language to the extent reasonably necessary to meaningfully participate in the proceeding. 
  
(e)  If the time or date of a proceeding is changed or canceled by the parties, and interpreter services have been arranged by the court, the party that requested the interpreter must notify the court 24 hours in advance of the change or cancellation. Timely notice of any changes is essential in order to cancel or reschedule an interpreter, thus precluding unnecessary travel by the interpreter and a fee payment by the court. If a party fails to timely notify the court of a change or cancellation, the court may assess any reasonable interpreter expenses it may have incurred upon that party unless the party can show good cause for its failure to provide a timely notification. 
  

. EXHIBITS


EXHIBIT A 
  

IN THE MUNICIPAL/RECORDER'S COURT OF ______________ 
  

STATE OF GEORGIA 
  
    

              

  
  ________________________, 

  
    Petitioner, 

  
                   Civil Action File: ____________ 

  
  v. 

  
  ________________________, 

  
    Respondent. 

  
  

 NOTICE OF NEED FOR INTERPRETER 

PURSUANT TO UNIFORM MUNICIPAL COURT RULE 14 

  
  Pursuant to Uniform Municipal Court Rule 14, Petitioner/Respondent presents this Notice of Need for Interpreter in the above-styled case. Petitioner/Respondent provides the following information about the need for a qualified interpreter in this case: 

  
   1.  The following participants will need interpretation services in this case: [list Petitioner, Respondent, any witnesses, etc. ]; 

  
   2.  The interpreter is expected to be needed for: [state the time, date and length of the proceeding for which the interpreter is required]; 

  
   3.  The interpreter will/will  not be needed for all proceedings in the case; and 

  
   4.  Interpretation services are requested in the following language/s: [list language/s ]. 

  
   Notice submitted this ________ day of ______________, 20________. 

  
  ________________________________________ 

  
  Attorney for Petitioner/Respondent 

  
  State Bar Number: ______________ 

  
  

 EXHIBIT B 

  
  

 IN THE MUNICIPAL/RECORDER'S COURT OF ______________ 

  
  

 STATE OF GEORGIA 

  
  ________________________, 

  
    Petitioner, 

  
                   Civil Action File: ____________ 

  
  v. 

  
  ________________________, 

  
    Respondent. 

  
  

 CERTIFICATE OF SERVICE 

  
  This is to certify that I have this day served Petitioner/Respondent in the 
foregoing matter with a copy of the Notice of Need for Interpreter dated 

________________________ by: ______________________________________________  
 
  

  _______________________________________________________________________.   
 
  
  ________________________________________ 

  
  Attorney for Petitioner/Respondent 

  
  State Bar Number: ______________  
 

  Editor's notes. - This rule was amended effective August 30, 2018.  

——————————

Rule 15. TELEPHONE AND VIDEO CONFERENCING.


15.1. (See Editor's note.) Telephone Conferencing

The trial court on its own motion or upon the request of any party may in its discretion conduct pre-trial or post-trial proceedings by telephone conference with attorneys for all affected parties, to the extent that such conferences do not impair or deny the rights of criminal defendants pursuant to the United States and Georgia Constitutions. The trial judge may specify: 
  
(a)  The time and the person who will initiate the conference; 
  
(b)  The party who is to incur the initial expense of the conference call, or the apportionment of such costs among the parties, while retaining the discretion to make an adjustment of such costs upon final resolution of the case by taxing same as part of the costs; and 
  
(c)  Any other matter or requirement necessary to accomplish or facilitate the telephone conference. 
  

  Editor's notes. -   
On March 30, 2020, the Supreme Court of Georgia ordered, in part, that: "For the duration of the  statewide  judicial emergency  declared by the Chief Justice and any modifications and extensions  thereof,  the following provisions of the Uniform Municipal Court Rules are hereby clarified and/or amended as follows:  
"Uniform Municipal Court Rule 15.1, which provides for the use of telephone conferences in pre-trial and post-trial proceedings in civil cases, also provides for the use of video conferences to the extent it provides for telephone conferences. All such conferences shall comply with applicable constitutional requirements."  
. . .   
"All video conferences in criminal cases should comport fully with the requirements of Uniform Municipal Court Rule 15.2, subject to the limited waivers discussed above; Uniform Municipal Court Rule 15.1 should not be understood to authorize video conferences in criminal matters without following those requirements."  
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   

15.2. (See Editor's note.) Video Conferencing

(a)  The following matters may be conducted by video conference: 
  
1.   Determination of indigence and appointment of counsel; 
  
2.  Hearings on appearance and appeal bonds; 
  
3.  Initial appearance hearings and waiver of extradition hearings; Rule 15.2(e)(4) below notwithstanding, public access to these hearings may be provided by a video-conferencing system meeting the requirements of Rule 15.2(e)(2) and (3); 
  
4.  Probable cause hearings; 
  
5.  Applications for and issuance of arrest warrants; 
  
6.  Applications for and issuance of search warrants; 
  
7.  Arraignment or waiver of arraignment; 
  
8.  Pretrial diversion and post-sentencing compliance hearings; 
  
9.  Entry of pleas in criminal cases; 
  
10.  Impositions of sentences upon pleas of guilty or nolo contendere; 
  
11.  Probation revocation hearings in which the probationer admits the violation, and in all misdemeanor cases; 
  
12.  Post-sentencing proceedings in criminal cases; 
  
13.  Acceptance of special pleas of insanity (incompetency to stand trial); 
  
14.  Situations involving inmates with highly sensitive medical problems or who pose a high security risk; 
  
15.  Testimony of youthful witnesses; 
  
16.  Appearances of interpreters.  
  
Notwithstanding any other provisions of this rule, a judge may order a defendant's personal appearance in court for any hearing. 
  
(b)  Confidential Attorney-Client Communication. Provision shall be made to preserve the confidentiality of attorney-client communications and privilege in accordance with Georgia law. In all criminal proceedings, the defendant and defense counsel shall be provided with a private means of communications when in different locations. 
  
(c)  Witnesses. In any pending matter, a witness may testify via video conference. Any party desiring to call a witness by video conference shall file a notice of intention to present testimony by video conference at least thirty (30) days prior to the date scheduled for such testimony. Any other party may file an objection to the testimony of a witness by video conference within ten (10) days of the filing of the notice of intention. In civil matters, the discretion to allow testimony via video conference shall rest with the trial judge. In any criminal matter, a timely objection shall be sustained; however, such objection shall act as a motion for continuance and a waiver of any speedy trial demand. 
  
(d)  Recording of Hearings. A record of any proceedings conducted by video conference shall be made in the same manner as all such similar proceedings not conducted by video conference. However, upon the consent of all parties, that portion of the proceedings conducted by video conference may be recorded by an audio-visual recording system and such recording shall be part of the record of the case and transmitted to courts of appeal as if part of a transcript. 
  
(e)  Technical Standards. Any video-conferencing system utilized under this rule must conform to the following minimum requirements: 
  
1.  All participants must be able to see, hear, and communicate with each other simultaneously; 
  
2.  All participants must be able to see, hear, and otherwise observe any physical evidence or exhibits presented during the proceeding, either by video, facsimile, or other method; 
  
3.  Video quality must be adequate to allow participants to observe each other's demeanor and nonverbal communications; and 
  
4.  The location from which the trial judge is presiding shall be accessible to the public to the same extent as such proceeding would if not conducted by video conference. The court shall accommodate any request by interested parties to observe the entire proceeding. 
  

  Editor's notes. -   
On March 30, 2020, the Supreme Court of Georgia ordered, in part, that: "For the duration of the  statewide  judicial emergency  declared by the Chief Justice and any modifications and extensions  thereof,  the following provisions of the Uniform Municipal Court Rules are hereby clarified and/or amended as follows:  
"Uniform Municipal Court Rule 15.2(C) is hereby waived to the extent that it imposes notice requirements beyond those ordinarily required by law or rule for proceedings conducted in-person.  
"Uniform Municipal Court Rule 15.2(E)(4) is hereby waived to the extent that it requires that the public have access to the location at which a judge is presiding over a video conference, provided that:  
"(a)	Notice shall be given to the parties and the public that a proceeding will occur wholly by remote video conference;  
"1.	Such notice may be given by a website posting or similar means.  
"2.	In the event a court provides public access to a livestream of all proceedings to which the right of open courts applies, the livestream may constitute such notice, provided that notice of the livestream itself is provided through the websites of one or more of the following: the court; the clerk of court; the Council of Municipal Court Judges; and the local bar association(s), if any.  
"(b)	If a party or a member of the public objects to the remote proceeding, the court shall sustain or overrule such objection prior to conducting the proceeding; and  
"(c)	The public shall be given an opportunity to view the remote video conference, such as by joining the video conference (although unable to participate), through a livestream, or  through substantially similar means.  
"All video conferences in criminal cases should comport fully with the requirements of Uniform Municipal Court Rule 15.2, subject to the limited waivers discussed above; Uniform Municipal Court Rule 15.1 should not be understood to authorize video conferences 1[i]n criminal matters without following those requirements."  
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   

——————————

Rule 16. ADMINISTRATION OF OATHS.

Rules text
A clerk of the municipal court may administer the oath and sign the jurat for affidavits, including those in support of arrest warrants and search warrants. This rule shall not be interpreted as otherwise affecting the responsibilities of a judge in hearing applications for arrest and search warrants. 
  

——————————

Rule 17. HEARINGS ON ISSUANCE OF SEARCH WARRANTS.

Rules text
Whenever the hearing on the issuance of a search or arrest warrant is not recorded, the judge shall make a written notation or memorandum of any oral testimony which is not included in the affidavit, upon which the judge relies in issuing such warrant. 
  

——————————

Rule 18. BAIL IN CRIMINAL CASES.


18.1. Misdemeanor Cases

Bail in misdemeanor cases shall be set as provided in O.C.G.A. §§ 17-6-1 and 17-6-2, and as provided by applicable municipal charter or ordinance. 
  

18.2. Felony Cases

Bail in felony cases shall not be set by the municipal court in those cases which by law the bail may be set only by a superior court judge, unless a specific order has been executed for setting felony bonds by the superior court in the county of the municipality. All defendants in custody on the authority of the municipal court must be presented to the municipal court for initial appearance within the time requirements of O.C.G.A. §§ 17-4-26 and 17-4-62 for further consideration of bail. 
  

18.3. Categories of Bail

The court may set bail which may be secured by: 
  
(1)  Cash - by a deposit with the municipal court clerk, municipal treasurer's office, municipal law enforcement or by internal operating procedure of an amount equal to the required cash bail; or 
  
(2)  Property - by real estate located within the State of Georgia with unencumbered equity, not exempted, owned by the accused or surety, valued at double the amount of bail set in the bond; or 
  
(3)  Recognizance - in the discretion of the court; or 
  
(4)  Professional - by a professional bail bondsman authorized by the sheriff and in compliance with the rules and regulations for execution of a surety bail bond. 
  
Bail may be conditioned upon such other specified and reasonable conditions as the court may consider just and proper. The court may restrict the type of security permitted for the bond although the local governing body shall determine what sureties are acceptable when a surety bond is permitted. 
  

18.4. Amendment of Bail

The municipal court has the authority to amend any bail previously authorized by the municipal court under the provisions of O.C.G.A. § 17-6-18. 
  

18.5. Bail on Bind Over or Jury Demand

Whenever a municipal court has set bail on cases that are bound over to another court for any reason, the bond shall be transferred to that agency or court. 
  

——————————

Rule 19. DISMISSAL AND RETURN OF WARRANTS.


19.1. Dismissal of Warrant

Any dismissal of a warrant of the municipal court prior to a hearing, trial or transfer to other courts shall be made exclusively by the municipal court. 
  

19.2. Assessment of Costs

When, in a criminal action, costs are assessed by the court upon the dismissal of a warrant, the amount of costs assessed shall be as set according to the municipal charter, ordinances, or local rule. 
  

——————————

Rule 20. INITIAL APPEARANCE/COMMITMENT HEARINGS.


20.1. Initial Appearance Hearing

As soon as is reasonably practicable following any arrest but no later than forty-eight (48) hours if the arrest was without a warrant, or seventy-two (72) hours following an arrest with a warrant, unless the accused has made bond in the meantime, the arresting officer or other law enforcement officer having custody of the accused shall present the accused in person before a municipal judge or other judicial officer for first appearance. 
  
At the first appearance, the municipal judge or judicial officer shall: 
  
(a)  Inform the accused of the charges; 
  
(b)  Inform the accused that he has a right to remain silent, that any statement made may be used against him, and that he has the right to the presence and advice of an attorney, either retained or appointed; 
  
(c)  Determine whether or not the accused desires and is in need of an appointed attorney and, if appropriate, advise the accused of the necessity for filing a written application; 
  
(d)  Inform the accused of his or her right to a later preindictment commitment hearing, unless the first appearance covers the commitment hearing issues, and inform the accused that giving a bond shall be a waiver of the right to a commitment hearing; 
  
(e)  In the case of warrantless arrest, make a fair and reliable determination of the probable cause for the arrest unless a warrant has been issued before the first appearance; 
  
(f)  Inform the accused of the right to grand jury indictment in felony cases and the right to trial by jury, and when the next grand jury will convene; 
  
(g)  Inform the accused that if he or she desires to waive these rights and plead guilty, then the accused shall so notify the judge or the law enforcement officer having custody, who shall in turn notify the judge; 
  
(h)  Set the amount of bail if the offense is not one bailable only by a superior court judge, or so inform the accused if it is. 
  

20.2. Commitment Hearing

(a)  A municipal court judge, in his or her discretion, may hold a commitment hearing even though the defendant has posted a bail bond. 
  
(b)  At the commitment hearing by the court of inquiry, the judicial officer shall perform the following duties: 
  
(1)  The judicial officer shall explain the probable cause purpose of the hearing. 
  
(2)  The judicial officer shall repeat to the accused the rights explained at the first appearance as listed in Rule 20.1 above. 
  
(3)  The judicial officer shall determine whether the accused intends to plead "guilty," "nolo contendere" or "not guilty," or waives the commitment hearing. 
  
(4)  If the accused intends to plead guilty or waives the hearing, the court shall immediately bind the entire case over to the court having jurisdiction of the most serious offense charged. 
  
(5)  If the accused pleads "not guilty," the court shall immediately proceed to conduct the commitment evidentiary hearing unless, for good cause shown, the hearing is continued to a later scheduled date. 
  
(6)  The judicial officer shall cause an accurate record to be made of the testimony and proceeding by any reliable method. 
  
(7)  The judicial officer shall bind the entire case over to the court having jurisdiction of the most serious offense for which probable cause has been shown by sufficient evidence and dismiss any charge for which probable cause has not been shown. 
  
(8)  On each case which is bound over, a memorandum of the commitment hearing shall be entered on the warrant by the judicial officer. The warrant, bail bond, and all other papers pertaining to the case shall be forwarded to the clerk of the appropriate court having jurisdiction over the offense for delivery to the district attorney. Each bail bond shall contain the full name, telephone number, residence, business and mailing address(es) of the accused and any surety. 
  
(9)  A copy of the record of any testimony and the proceedings of the first appearance and the commitment hearing shall be provided to the proper prosecuting officer and to the accused upon payment of the reasonable cost for preparation of the record. 
  
(10)  A judicial officer, conducting a commitment hearing, is without jurisdiction to make final disposition of the case or cases at the hearing by imposing any fine or punishment, except where the only charge arising out of the transaction at issue is the violation of a municipal ordinance. 
  
(c)  At the commitment hearing, the following procedures shall be utilized: 
  
(1)  The rules of evidence shall apply except that hearsay may be allowed; 
  
(2)  The prosecuting entity shall have the burden of proving probable cause; and may be represented by a law enforcement officer, a district attorney, a solicitor, or otherwise as is customary in that court; 
  
(3)  The accused may be represented by an attorney or may appear pro se; and 
  
(4)  The accused shall be permitted to introduce evidence. 
  

20.3. Private Citizen Warrant Application Hearings

(a)  Upon the filing of an application for an arrest warrant by a person other than a peace officer or law enforcement officer, and if the court determines that a hearing is appropriate pursuant to OCGA § 17-4-40, the court shall give notice of the date, time and location of the hearing to the applicant and to the person whose arrest is sought by personal service or by first class mail to the person's last known address or by any other means which are reasonably calculated to notify the person of the date, time and location of the hearing. 
  
(b)  At the warrant application hearing the court shall: 
  
(1)  Explain the probable cause purpose of the hearing; 
  
(2)  Inform the accused of the charges; 
  
(3)  Inform the accused of the right to hire and have the advice of an attorney, of the right to remain silent, and that any statement made may be used against him or her. 
  
(c)  The warrant application hearing shall be conducted in accordance with O.C.G.A. § 17-4-40(b)(4) and (5) and Rule 20.2(c) of these rules. 
  
(d)  A copy of the record of any testimony and the proceedings of the warrant application hearing, if available, shall be provided to the proper prosecuting officer and to the accused upon payment of the reasonable cost for preparation of the record. 
  
(e)  The judge conducting a warrant application hearing is without jurisdiction to make final disposition of the case or cases at the hearing by imposing any fine or punishment. 
  

——————————

Rule 21. APPOINTMENT OF COUNSEL FOR INDIGENT DEFENDANTS.

Rules text
The municipal court shall have a procedure and forms consistent with state law in order to determine indigence and to appoint counsel to defendants who apply and qualify for appointed counsel. The applications shall be available though the clerk of the municipal court. 
  
The rules of municipal courts shall embrace and include O.C.G.A. § 17-12-1 et seq. The Georgia Public Defender Standards, as amended, are incorporated by reference to the extent that they are applicable to municipal courts. 
  

——————————

Rule 22. ARRAIGNMENT.


22.1. Calendar

The judge or the judge's designee shall set the time of arraignment unless arraignment is waived either by the defendant or by operation of law. Notice of the date, time and place of arraignment shall be delivered to the clerk of the court and sent to attorneys of record, defendants and bondsmen. 
  

22.2. Call for Arraignment

At or before arraignment, the court shall inquire whether the accused is represented by an attorney and, if not, advise the accused of the right to indigent defense counsel and the procedures by which an attorney's assistance may be obtained. 
  
At arraignment, the accused, upon a plea of not guilty, may exercise his or her right to have the case bound over to the appropriate state or superior court for a trial by jury. If the accused desires a trial in municipal court before a judge without a jury, the accused shall so signify by executing a written waiver of the right to trial by jury at arraignment. Thereafter, the prosecution may, within ten (10) days, exercise its right to a trial by jury by filing a notice of binding the case over to the appropriate state or superior court. Failure of the prosecution to demand that the case be bound over for jury trial shall be deemed a waiver of the prosecution's right to trial by jury. Thereafter, a revocation of either the accused's or the prosecution's waiver of the right to trial by jury shall be effective only upon written application to the court, which shall approve such revocation unless the court makes specific findings that the revocation will substantially delay or impede the cause of justice. 
  
Upon the call of the case for arraignment the accused, or the attorney for the accused, shall answer whether the accused pleads guilty or not guilty or desires to enter a plea of nolo contendere to the offense or offenses charged; a plea of not guilty shall constitute a joining of the issue. 
  

——————————

Rule 23. MOTIONS, DEMURRERS, SPECIAL PLEAS, ETC.


23.1. Time for Filing

All motions, demurrers, and special pleas shall be made and filed at or before the time set by law, unless time therefor is extended by the judge in writing prior to trial. Notices of the prosecution's intention to present evidence of similar transactions or occurrences and notices of the intention of the defense to raise the issue of insanity, mental illness, or mental competency shall be given and filed at least ten (10) days before trial unless the time is shortened or lengthened by the judge. Such filing shall be in accordance with Rules 23.2 - 23.4. 
  

23.2. Time for Hearing

All such motions, demurrers, special pleas and notices shall be heard and considered at such time, date, and place as set by the judge. Generally, such will be heard at or after the time of arraignment and prior to the time at which such case is scheduled for trial. 
  

23.3. Notice of Prosecution's Intent to Present Evidence of Similar Transactions

(a)  The prosecution may, upon notice filed in accordance with Rule 23.1, request of the court in which the charging instrument is pending, leave to present during the trial evidence of similar transactions or occurrences. 
  
(b)  The notice shall be in writing, served upon the defendant's counsel, and shall state the transaction, date, county, and the name(s) of the victim(s) for each similar transaction or occurrence sought to be introduced. Copies of accusations or indictments, if any, and guilty pleas or verdicts, if any, shall be attached to the notice. The judge shall hold a hearing at such time as may be appropriate, and may receive evidence on any issue of fact necessary to determine the request. The burden of proving that the evidence of similar transactions or occurrences should be admitted shall be upon the prosecution. The prosecutor may present during the trial evidence of only those similar transactions or occurrences specifically approved by the judge. 
  
(c)  Evidence of similar transactions or occurrences not approved shall be inadmissible. In every case, the prosecuting attorney and defense attorney shall instruct their witnesses not to refer to similar crimes, transactions or occurrences, or otherwise place the defendant's character in issue, unless specifically authorized by the judge. 
  
(d)  If upon the trial of the case the defense places the defendant's character in issue, evidence of similar transactions or occurrences, as shall be admissible according to the rules of evidence, shall be admissible, the above provisions notwithstanding. 
  
(e)  Nothing in this rule is intended to prohibit the prosecution from introducing evidence of similar transactions or occurrences which are lesser included alleged offenses of the charge being tried, or are immediately related in time and place to the charge being tried, as part of a single, continuous transaction. Nothing in this rule is intended to alter the rules of evidence relating to impeachment of witnesses. 
  
(f)  This rule shall not apply to sentencing hearings. 
  

23.4. Notice of Intention of Defense to Raise Issue of Insanity, Mental Illness or Mental Competency

Uniform Superior Court Rules 28.3, 31.4 and 31.5, as amended from time to time, and as applicable to municipal courts, are hereby adopted verbatim. 
  

——————————

Rule 24. CRIMINAL TRIAL CALENDAR.


24.1. Calendar Preparation

All cases shall be set for trial within a reasonable time after arraignment. The clerk, judge or the judge's designee shall prepare a trial calendar, shall if applicable deliver a copy thereof to the clerk of court, and shall give notice in person or by mail to each counsel of record, the bondsman (if any) and the defendant at the last address indicated in court records, not less than seven (7) days before the trial date. The calendar shall list the dates that cases are set for trial, the cases to be tried at that session of court, the case numbers, the names of the defendants and the names of the defense counsel. 
  

24.2. Removal from Calendar

No case shall be postponed or removed from the calendar except by the judge. 
  

——————————

Rule 25. PLEADING BY DEFENDANT.


25.1. Alternatives

(a)  A defendant may plead guilty, not guilty, or in the discretion of the judge, nolo contendere. A plea of guilty or nolo contendere should be received only from the defendant personally in open court, except when the defendant is a corporation, in which case the plea may be entered by a duly authorized attorney at law or a corporate officer. In misdemeanor, traffic and municipal ordinance cases, upon the request of a defendant who has made, in writing, a knowing, intelligent and voluntary waiver of his right to be present, the court may accept a plea of guilty or nolo contendere in absentia. 
  
(b)  A defendant may plead nolo contendere only with the consent of the judge. Such a plea should be accepted by the judge only after due consideration of the views of the parties and the interest of the public in the effective administration of justice. A plea of nolo contendere shall be handled under these rules in a manner consistent with a plea of guilty. 
  

25.2. Aid of Counsel - Time for Deliberation

(a)  A defendant shall not be called upon to plead before having a reasonable opportunity to retain counsel, or if the defendant is eligible for appointment of counsel, until counsel has been appointed or right to counsel waived. A defendant with counsel shall not be required to enter a plea if counsel makes a reasonable request for additional time to represent the defendant's interest, or if the defendant has not had a reasonable time to consult with counsel. 
  
(b)  A defendant without counsel should not be called upon to plead to any offense without having had a reasonable time to consider this decision. When a defendant without counsel tenders a plea of guilty or nolo contendere to an offense, the court shall not accept the plea unless it is reaffirmed by the defendant after a reasonable time for deliberation, following the admonitions from the court required in Rule 25.8. 
  

25.3. Propriety of Plea Discussions and Plea Agreements

(a)  In cases in which it appears that the interests of the public in the effective administration of criminal justice (as stated in Rule 25.6) would thereby be served, the prosecuting attorney may engage in plea discussions for the purpose of reaching a plea agreement. The prosecuting attorney should engage in plea discussions or reach a plea agreement with the defendant only through defense counsel, except when the defendant is not eligible for or does not desire appointment of counsel and has not retained counsel. 
  
(b)  The prosecuting attorney, in reaching a plea agreement, may agree to one or more of the following, as dictated by the circumstances of the individual case: 
  
(1)  To make or not to oppose favorable recommendations as to the sentence which should be imposed if the defendant enters a plea of guilty or nolo contendere; 
  
(2)  To seek or not to oppose dismissal of the offense charged if the defendant enters a plea of guilty or nolo contendere to another offense reasonably related to defendant's conduct; or 
  
(3)  To seek or not to oppose dismissal of other charges or potential charges against the defendant if the defendant enters a plea of guilty or nolo contendere. 
  

25.4. Relationship Between Defense Counsel and Client

(a)  Defense counsel shall conclude a plea agreement only with the consent of the defendant, and shall ensure that the decision to enter or not enter a plea of guilty or nolo contendere is ultimately made by the defendant. 
  
(b)  To aid the defendant in reaching a decision, defense counsel, after appropriate investigation, should advise the defendant of the alternatives available and of considerations deemed important by him in reaching a decision. 
  

25.5. Responsibilities of the Trial Judge

(a)  The trial judge shall not participate in plea discussions. 
  
(b)  If a tentative plea agreement has been reached, upon request of the parties, the trial judge may permit the parties to disclose the tentative agreement and the reasons therefor in advance of the time for the tendering of the plea. The judge may then indicate to the prosecuting attorney and defense counsel whether the judge will likely concur in the proposed disposition if the information developed in the plea hearing or presented in any pre-sentence report is consistent with the representations made by the parties. If the trial judge concurs but the final disposition differs from that contemplated by the plea agreement, then the judge shall state for the record what information in any pre-sentence report or hearing contributed to the decision not to sentence in accordance with the plea agreement. 
  
(c)  When a plea of guilty or nolo contendere is tendered or received as a result of a plea agreement, the trial judge shall give the agreement due consideration, but notwithstanding its existence, must reach an independent decision on whether to grant charge or sentence leniency under the principles set forth in Rule 25.6 of these rules. 
  

25.6. Consideration of Plea in Final Disposition

(a)  It is proper for the judge to grant charge and sentence leniency to defendants who enter pleas of guilty or nolo contendere when the interests of the public in the effective administration of criminal justice are thereby served. Among the considerations which are appropriate in determining this question are: 
  
(1)  That the defendant by entering a plea has aided in ensuring the prompt and certain application of correctional measures; 
  
(2)  That the defendant has acknowledged guilt and shown a willingness to assume responsibility for conduct; 
  
(3)  That the leniency will make possible alternative correctional measures which are better adapted to achieving rehabilitative, protective, deterrent or other purposes of correctional treatment, or will prevent undue harm to the defendant from the form of conviction; 
  
(4)  That the defendant has made public trial unnecessary when there are good reasons for not having the case dealt with in a public trial; 
  
(5)  That the defendant has given or offered cooperation when such cooperation has resulted or may result in the successful prosecution of other offenders engaged in equally serious or more serious criminal conduct; 
  
(6)  That the defendant by entering a plea has aided in avoiding delay (including delay due to crowded dockets) in the disposition of other cases and thereby has increased the probability of prompt and certain application of correctional measures to other offenders. 
  
(b)  The judge should not impose upon a defendant any sentence in excess of that which would be justified by any of the rehabilitative, protective, deterrent or other purposes of the criminal law merely because the defendant has chosen to require the prosecution to prove the defendant's guilt at trial rather than to enter a plea of guilty or nolo contendere. 
  

25.7. Determining Voluntariness of Plea

The judge shall not accept a plea of guilty or nolo contendere without first determining, on the record, that the plea is voluntary. By inquiry of the prosecuting attorney and defense counsel, the judge should determine whether the tendered plea is the result of prior plea discussions and a plea agreement, and, if it is, what agreement has been reached. If the prosecuting attorney has agreed to seek charge or sentence leniency which must be approved by the judge, the judge must advise the defendant personally that the recommendations of the prosecuting attorney are not binding on the judge. The judge shall then address the defendant personally and determine whether any other promises or any force or threats were used to obtain the plea. 
  

25.8. Defendant to Be Informed

The judge shall not accept a plea of guilty or nolo contendere from a defendant without first: 
  
(a)  Determining on the record that the defendant understands the nature of the charge(s); 
  
(b)  Informing the defendant on the record that by entering a plea of guilty or nolo contendere one waives: 
  
(1)  The right to trial by jury; 
  
(2)  The presumption of innocence; 
  
(3)  The right to confront witnesses against oneself; 
  
(4)  The right to subpoena witnesses;  
  
(5)  The right to testify and to offer other evidence; 
  
(6)  The right to assistance of counsel during trial; 
  
(7)  The right not to incriminate oneself; and that by pleading not guilty or remaining silent and not entering a plea, one obtains a jury trial; and 
  
(c)  Informing the defendant on the record: 
  
(1)  Of the terms of any negotiated plea; 
  
(2)  That a plea of guilty may have an impact on his or her immigration status if the defendant is not a citizen of the United States; 
  
(3)  Of the maximum possible sentence on the charge, including that possible from consecutive sentences and enhanced sentences where provided by law; and/or 
  
(4)  Of the mandatory minimum sentence, if any, on the charge. This information may be developed by questions from the judge, the district attorney or the defense attorney, or a combination of any of these. 
  

25.9. Determining Accuracy of Plea

Notwithstanding the acceptance of a plea of guilty or nolo contendere, judgment shall not be entered upon such plea without such inquiry on the record as may satisfy the judge that there is a factual basis for the plea. 
  

25.10. Stating Intention to Reject the Plea Agreement

If the trial court intends to reject the plea agreement, the trial court shall, on the record, inform the defendant personally that (1) the trial court is not bound by any plea agreement; (2) the trial court intends to reject the plea agreement presently before it; (3) the disposition of the present case may be less favorable to the defendant than that contemplated by the plea agreement; and (4) that the defendant may then withdraw his or her guilty plea as a matter of right. If the plea is not then withdrawn, sentence may be pronounced. 
  

25.11. Plea Withdrawal

(a)  After sentence is pronounced, the judge shall allow the defendant to withdraw his plea of guilty or nolo contendere whenever the defendant, upon a timely motion for withdrawal, proves that withdrawal is necessary to correct a manifest injustice. 
  
(b)  In the absence of a showing that withdrawal is necessary to correct a manifest injustice, a defendant may not withdraw a plea of guilty or nolo contendere as a matter of right once sentence has been pronounced by the judge. 
  

——————————

Rule 26. RECORD OF PROCEEDINGS.

Rules text
A verbatim mechanical recording or a contemporaneous paper record, or both, of the proceedings at which a defendant enters a plea of guilty or nolo contendere shall be made and preserved for a minimum of two years. The record shall include: 
  
(a)  The inquiry into the voluntariness of the plea (as required in Rule 25.7); 
  
(b)  The advice to the defendant (as required in Rule 25.8); 
  
(c)  The inquiry into the accuracy of the plea (as required in Rule 25.9); and, if applicable, 
  
(d)  The notice to the defendant that the trial court intends to reject the plea agreement and the defendant's right to withdraw the guilty plea before sentence is pronounced. 
  

——————————

Rule 27. PRESERVATION OF EVIDENCE.


27.1. Maintenance of Criminal Evidence

Prior to and during the trial or hearing: 
  
The clerk of the municipal court in possession of documents, electronic documents, audio and video recordings of whatever form, exhibits, and other material objects or any other case file, shall maintain a log or inventory of all such items with the case number, party names, description of the item, the name and official position of the custodian, and the location of the storage of the items. Dangerous or contraband items shall be placed in the custody of the clerk of the municipal court or his/her designee and be maintained in the courthouse or other such location as allowed by law and be available during court proceedings and accessible to the court reporter. Unless retained in the original case file, all such items admitted as evidence shall be identified or tagged by the clerk or court reporter with the case number and the exhibit number and be recorded in the evidence log or inventory. The clerk of the municipal court shall update the log or inventory to show the current custodian and the location of the evidence. Dangerous or contraband items shall be transferred to the chief of police, sheriff or other appropriate law enforcement agency along with a copy of the log or inventory. The chief of police or sheriff or other law enforcement agency shall acknowledge the transfer with a signed receipt, and the receipt shall be retained with the log or inventory created and maintained by the clerk of the municipal court. The clerk of the municipal court and the chief of police or sheriff or other law enforcement agency shall each maintain a log or inventory of such items of evidence. In all cases, the clerk of the municipal court shall be granted the right of access to such items of evidence necessary to complete the transcript of the case. In any case in which no court reporter was retained, the clerk of the municipal court shall keep and store the evidence or ensure that it is maintained in an appropriate location. 
  
Evidence in the possession of the clerk of the municipal court or court reporter, during court proceedings, shall be maintained in accordance with the provisions of OCGA § 17-5-55 and other applicable law. The designated custodian shall be responsible for the recording of the evidence log or inventory, the name of the counsel or party, the date, and the purpose for the release of any such items of evidence. Subsequent to admission of any item into evidence by the Court, no substitution for the item admitted into evidence shall be made except by leave of the Court. Any counsel or party seeking to make a substitution for admitted evidence after the close of evidence shall file a motion for an order authorizing such substitution. Upon granting of an order for substitution, the order shall be entered into the log or inventory. 
  
The log or inventory of any evidence separated from the original case file shall be maintained in the original case file. 
  
Upon the expiration of the time for the filing of an appeal during which no appeal has been filed by any party, the clerk of the municipal court, court reporter, chief of police, sheriff or other law enforcement agency may, and shall upon written request, return any item of admitted evidence to the counsel or party who tendered the same; provided, however, that no item which is contraband or illegal to possess in the state of Georgia shall be returned to any counsel or party, and all such items shall, upon the expiration of the time for the filing of an appeal during which no appeal has been filed by any party, be delivered over to the chief of police or sheriff of the county for appropriate disposition. Upon the expiration of the time for the filing of an appeal during which no appeal has been filed by any party, the clerk of the municipal court, court reporter, chief of police or sheriff or other law enforcement agency may notify in writing the counsel or party who tendered any item(s) admitted in evidence in the possession of such clerk, court reporter, chief of police or sheriff or other law enforcement agency, to retrieve such item(s) within thirty (30) days of the written notice, and, upon the failure of the counsel or party to retrieve same within such thirty (30) days, the clerk, court reporter, chief of police or sheriff or law enforcement agency may dispose of the item(s). 
  

27.2. Maintenance of Civil Evidence

(a)  Prior to and during the trial or hearing: 
  
The clerk of the municipal court in possession of documents, electronic documents, audio and video recordings of whatever form, exhibits, and other material objects or any other case file, shall maintain a log or inventory of all such items with the case number, party names, description of the item, the name and official position of the custodian, and the location of the storage of the items. Dangerous or contraband items shall be placed in the custody of the clerk of the municipal court or designee and be maintained in the courthouse or other such location as allowed by law and be available during court proceedings and accessible to the court reporter. Unless retained in the original case file, all such items admitted as evidence shall be identified or tagged by the clerk or court reporter with the case number and the exhibit number and be recorded in the evidence log or inventory. The clerk of the municipal court shall update the log or inventory to show the current custodian and the location of the evidence. 
  
(b)  Once the trial is concluded: 
  
Dangerous or contraband items shall be transferred to the chief of police or sheriff or other appropriate law enforcement agency along with a copy of the log or inventory. The sheriff or other law enforcement agency shall acknowledge the transfer with a signed receipt, and the receipt shall be retained with the log or inventory created and maintained by the clerk of the municipal court. The clerk of the municipal court and the chief of police, sheriff or other law enforcement agency shall each maintain a log or inventory of such items of evidence. In all cases, the clerk shall be granted the right of access to such items of evidence necessary to complete the transcript of the case. In any case in which no court reporter was retained, the clerk of the municipal court shall keep and store the evidence or ensure that it is maintained in an appropriate location. 
  
Evidence in the possession of the clerk of the municipal court or court reporter shall be maintained in accordance with the law. The designated custodian shall be responsible for the recording of the evidence log or inventory, the name of the counsel or party, the date, and the purpose for the release of any such items of evidence. Subsequent to admission of any item into evidence by the Court, no substitution for the item admitted into evidence shall be made except by leave of the Court. Any counsel or party seeking to make a substitution for admitted evidence after the close of evidence shall file a motion for an order authorizing such substitution. Upon granting of an order for substitution, the order shall be entered into the log or inventory. The log or inventory of any evidence separated from the original case file shall be maintained in the original case file. Upon the expiration of the time for the filing of an appeal during which no motion for new trial or appeal has been filed by any party, the clerk of the municipal court, court reporter, chief of police, sheriff or other law enforcement agency may, and shall upon written request, return any item of admitted evidence to the counsel or party who tendered the same; provided, however, that no item which is contraband or illegal to possess in the state of Georgia shall be returned to any counsel or party, and all such items shall, upon the expiration of the time for the filing of an appeal during which no motion for new trial or appeal has been filed by any party, be delivered over to the chief of police or sheriff of the county for appropriate disposition. 
  
Upon the expiration of the time for the filing of an appeal during which no motion for new trial or appeal has been filed by any party, the clerk of the municipal court, court reporter, chief of police, sheriff or other law enforcement agency may notify in writing the counsel or party who tendered any item(s) admitted in evidence in the possession of such clerk, court reporter, chief of police, sheriff or law enforcement agency, to retrieve such item(s) within thirty (30) days of the written notice, and, upon the failure of the counsel or party to retrieve same within such thirty (30) days, the clerk, court reporter, chief of police, sheriff or law enforcement agency may dispose of the item(s). 
  

——————————

28. COURTROOM ATTIRE.

Rules text
Head coverings are prohibited in the courtroom except in cases where the covering is worn for medical or religious reasons. To the extent security requires a search of a person wearing a permitted head covering, the individual has the option of having the inspection performed by a same-sex officer in private. The individual is allowed to replace his or her own head covering after the inspection is complete. 
  

  Editor's notes. - This rule was adopted effective December 29, 2011.  

——————————
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 Effective Date.


April 8, 1985 
  
In accordance with the directive of Article VI, Section IX, Paragraph I, of the Constitution of the State of Georgia of 1983, the Uniform Rules for Juvenile Courts, the Uniform Rules for Probate Courts, and the Uniform Rules for Magistrate Courts are hereby adopted by order of the Supreme Court of Georgia. 
  
These rules shall be effective July 1, 1985, and shall apply to all pending cases, except that Rule 5 and Rule 20.1 of the Uniform Rules for Probate Courts shall not be applied in any case prior to January 1, 1986. 
  

________ 
  
The Supreme Court hereby expresses its gratitude to the members of the Uniform Rules Committee of the Council of Juvenile Court Judges: 
  
Judge Martha K. Glaze, Chair 
  
Judge William T. Boyett 
  
Judge Virgil Costley 
  
Honorable Carl Davis 
  
Judge G. Mallon Faircloth 
  
Judge T. Jefferson Loftiss, II 
  
Judge Othniel W. McGehee 
  
Judge Rex R. Ruff 
  
Honorable Joseph M. Winter 
  
Judge Anne Workman 
  

  Editor's notes. - These rules were adopted April 8, 1985 and effective July 1, 1985. This volume includes subsequent updates through those contained in the court's order effective January 22, 2013, effective May 30, 2019, effective July 1, 2019, and effective January 1, 2020.  

——————————

Rule 1. Preamble

Pursuant to the inherent powers of the Supreme Court and Article VI, Section IX, Paragraph I of the Georgia Constitution of 1983, and in order to provide for the speedy, efficient and inexpensive resolution of disputes and prosecutions, these rules are promulgated. It is not the intention nor shall it be the effect of these rules to conflict with the Constitution or substantive law, either per se or in individual actions, and these rules shall be so construed and in case of conflict shall yield to constitutional and substantive law. It is the intention of these rules and the policy of this State that these rules prevail over local practices and procedures and shall be in force uniformly throughout the State. 
  

——————————

Rule 1.1. Repeal of Local Rules.

Rules text
Based upon order of the Supreme Court, all local rules expired as of December 31, 2010. 
  

——————————

Rule 1.5. New judge orientation training.

Rules text
Each newly appointed or elected judicial officer exercising juvenile court jurisdiction shall complete 12 hours of new judge orientation training on or before the expiration of two years from the date of his or her initial appointment or election. The new judge orientation training shall be composed of a four-hour block of training in each of the following areas: self-study, personal consultation, and group meetings. The Education/Certification Committee of the Council of Juvenile Court Judges shall recommend appropriate training and course materials to satisfy the requirements of each four-hour block of study which shall be approved by the Council of Juvenile Court Judges. Superior court judges may meet this requirement by attending seminars held in conjunction with the seminars for superior court judges provided by the Institute of Continuing Judicial Education of Georgia. 
  

  Editor's notes. - This rule was amended effective July 13, 2017.  

——————————

Rule 2. Definitions


——————————

Rule 2.1. Judge.

Rules text
The word "judge" as used in these rules means the judge of the court exercising jurisdiction over juvenile matters as defined in O.C.G.A. § 15-11-2 (40). All rules apply to full-time judges, part-time judges, associate judges and senior judges unless otherwise stated. 
  

——————————

Rule 2.2. Attorney.

Rules text
The word "attorney" as used in these rules refers to any person admitted to practice in the State of Georgia, to any person who is permitted, in accordance with law, to represent a party in an action pending in a juvenile court of the State of Georgia, and to any person proceeding pro se in an action pending in juvenile court. The word "attorney" is synonymous with "counsel" in these rules. 
  

——————————

Rule 2.3. Clerk.

Rules text
The word "clerk" as used in these rules refers to the clerk of any of the juvenile courts in this State and to the staff members serving as deputy clerks. 
  

——————————

Rule 3. Benchbook/Uniform Rules Committee

There shall be a standing committee of the Council of Juvenile Court Judges designated as the Benchbook/Uniform Rules Committee. The membership of said committee and the chairperson or co-chairpersons thereof shall be appointed by the President of the Council of Juvenile Court Judges on an annual basis, and such members may be appointed or reappointed in the discretion of the president. 
  
The duties of this standing committee shall be to propose for the Council's vote, after study, any amendments to the uniform rules that may be desirable or that may become necessary as a result of legislative changes in statutory law, to be submitted to the Supreme Court as provided by law. It is also the responsibility of the committee to maintain the Benchbook for use by the Council of Juvenile Court Judges. 
  

——————————

Rule 4. Continuing Judicial Education


——————————

Rule 4.1. Education/Certification Committee.

Rules text
(a)  The Council of Juvenile Court Judges shall maintain an Education/Certification Committee whose chairperson and co-chairperson shall be appointed by the President of the Council. The Education/Certification Committee shall determine judicial certification of judges and associate judges and grant or deny requests for an extension to meet certification requirements. 
  
Law reviews. -  For article, "The Prosecuting Attorney in Georgia's Juvenile Courts," see 13 Ga. St. B.J. 27 (2008).  


JUDICIAL DECISIONS

Constitutionality. - This rule promotes the proper functioning of the procedure to bypass parental notification, and is therefore constitutional. Planned Parenthood Ass'n v. Miller, 934 F.2d 1462 (11th Cir. 1991).  
Intake officer's authority to make a preliminary determination under this rule does not impose an impermissible third-party veto over a minor's abortion decision. Planned Parenthood Ass'n v. Miller, 934 F.2d 1462 (11th Cir. 1991).  

Purpose. - Giving the juvenile court an additional opportunity to take jurisdiction of a case at the earliest possible moment is consistent with the rehabilitative purpose of the Juvenile Code. In re C.R., 263 Ga. 155, 430 S.E.2d 3 (1993).  

Applicability. - This rule applies not only to cases involving delinquency, deprivation, or unruliness, but also to cases wherein a minor petitions the court for waiver of the parental notification rule for abortion. Planned Parenthood Ass'n v. Miller, 934 F.2d 1462 (11th Cir. 1991).  

This rule expands the jurisdictional rule set out in case law because the rule vests jurisdiction in the juvenile court upon receipt of a written juvenile complaint form. In re C.R., 263 Ga. 155, 430 S.E.2d 3 (1993).  

——————————

Rule 4.2. Certification of Judicial Officers.

Rules text
For the purposes of this rule, judicial officers shall include judges and associate judges. The Council of Juvenile Court Judges shall certify the attendance of juvenile court judicial officers; the Council of Superior Court Judges shall certify the attendance of superior court judges who sit as juvenile court judges. Determination of certification will be based upon the completion of the requirements for certification set out in O.C.G.A § 15-11-59. Each Council shall notify each judicial officer of that class of courts of his or her status relative to certification. Failure to provide written notification to the judicial officer shall not affect the judicial officer's authority to exercise jurisdiction. The period of certification shall begin on January 1 of the year following completion of the requirements and shall extend through December 31 of that same year. If, on January 1 of each year, certification has not been attained by a judicial officer, the appropriate Council may in hardship cases grant an extension only until the completion of the next seminar for the judicial officer to become certified. 
  
The following procedure shall be followed when a judicial officer fails to meet the training requirements for certification required by this rule and O.C.G.A. § 15-11-59. 
  
1.  Within 20 days of the last day of the Fall Judges Conference, a judicial officer who will not meet the training requirements for annual certification shall make application, in writing, to the chairperson of the Council of Juvenile Court Judges Education/Certification Committee. Said written application shall cite with particularity the deficiency, including the number of training hours completed (if any) and the number of training hours needed for certification in the applicable calendar year. Said written application shall include a short, concise statement as to the hardship giving rise to the applicant's failure to complete the training requirements for certification. The application shall also include a short, concise remedial plan for addressing the deficiency in the most expeditious method possible. 
  
2.  Within ten days of receiving an application as referenced in paragraph 1 above, the chairperson of the Council of Juvenile Court Judges Education/Certification Committee, or his/her designee, shall distribute a copy of said application to each member of the committee. 
  
3.  Within 30 days of distributing the application to committee members, the chairperson of the Education/Certification Committee, or his/her designee, shall convene a meeting of the committee for the purpose of discussing and voting on the application. The decision of the committee as to whether the application shall be denied, approved as submitted, or approved without modification shall be by simple majority vote of those members present for the meeting, so long as a quorum of committee members is present for the meeting. 
  
4.  In the discretion of the committee chairperson, or his/her designee, the meeting of the Education/Certification Committee required in paragraph 3, above, may be: (1) in person at such place and time as set by the chairperson or his/her designee, or (2) by telephone conference call, or (3) by electronic mail; provided, however, that the applicant may request to personally appear before the committee, in which case the committee shall meet in person. 
  
5.  Within two business days after the decision of the committee is made, the chairperson of the committee, or his/her designee, shall mail written notification to the applicant of the committee's decision. Written notification shall also be provided to the Presiding Judge of the Juvenile Court in which the applicant sits and the Chief Judge of the Superior Court of the judicial circuit in which the applicant's court is located. 
  
6.  In the event the applicant is dissatisfied with the decision of the Education/Certification Committee, he/she shall have the right to file a request for a review of the decision by a committee composed of the officers on the Executive Committee of the Council of Juvenile Court Judges within 30 days of receipt of the decision of the Education/Certification Committee. The request shall be made to the President of the Council of Juvenile Court Judges and may include additional written information that may be pertinent to the review. The committee conducting the review shall consider the written decision of the Education/Certification Committee and any other information included in the request for review. The President of the Council shall notify the applicant, the Presiding Judge of the Juvenile Court, and the Chief Judge of the Superior Court of the judicial circuit in which the applicant's office is located of the decision following the review. 
  

  Editor's notes. - This rule was amended effective March 21, 1991, and effective January 1, 2020.  


JUDICIAL DECISIONS

Constitutionality. - This rule promotes the proper functioning of the procedure to bypass parental notification, and is therefore constitutional. Planned Parenthood Ass'n v. Miller, 934 F.2d 1462 (11th Cir. 1991).  

Applicability. - This rule applies not only to cases involving delinquency, deprivation, or unruliness, but also to cases wherein a minor petitions the court for waiver of the parental notification rule for abortion. Planned Parenthood Ass'n v. Miller, 934 F.2d 1462 (11th Cir. 1991).  

——————————

Rule 4.3. Judge Pro Tempore Education Requirements.

Rules text
For purposes of this rule, judge pro tempore is defined as stated in the Georgia Code of Judicial Conduct. Any judge pro tempore who sits as a juvenile court judge for at least 30 days during a calendar year, in order to serve in the capacity in the following calendar year, must attend at least one 12-hour seminar of the type described in O.C.G.A. § 15-11-59. 
  

——————————

Rule 4.4. New Judge Orientation Training.

Rules text
Each newly appointed or elected judicial officer exercising juvenile court jurisdiction shall be required to complete 12 hours of new judge orientation training on or before the expiration of two years from the date of his/her initial appointment or election. The new judge orientation training shall be composed of three four-hour blocks of training in the following areas: self-study; personal consultation; and group meetings. The Education/Certification Committee of the Council of Juvenile Court Judges shall be responsible for recommending appropriate training and course materials to satisfy the requirements of each four-hour block of study which shall be approved by the Council of Juvenile Court Judges. 
  

  Editor's notes. - This rule was amended effective January 1, 2020.  

——————————

Rule 5. Docketing Guidelines

Each juvenile court clerk shall keep juvenile docketing information and follow the instructions of the docketing guidelines in Appendix A. The clerk shall make the docketing information available for review by a representative of the Council of Juvenile Court Judges upon the Council's request. 
  

——————————

Rule 6. Uniform Forms

All juvenile courts shall use the forms prescribed by these rules. Use of the Complaint forms shall be required. All other forms listed below (and attached in Appendix B) shall be used as provided or in another form that is in substantial conformity with the one provided below: 
  
JUV-1 Delinquency Complaint 
  
JUV-2 Dependency Complaint 
  
JUV-3 Children In Need of Services (CHINS) Complaint 
  
JUV-4 Summons and Process 
  
JUV-5 Witness Subpoena 
  
JUV-6 Subpoena for the Production of Evidence 
  
JUV-7 Notice of Hearing on Transfer to Superior Court 
  
JUV-8 Application for Bail 
  
JUV-9 Affidavit and Arrest Warrant 
  
JUV-10 Acknowledgment of Rights 
  
JUV-11 Informal Adjustment Agreement 
  
JUV-12 Order for Detention 
  
JUV-13 Order of Commitment 
  
JUV-14 Social History Format 
  
JUV-15 Dependency Removal Order 
  
JUV-16 Motion for Access to Juvenile Court Hearing 
  
JUV-17 Order Granting Motion for Access to Juvenile Court Hearing 
  
JUV-18 Order Denying Motion for Access to Juvenile Court Hearing 
  
JUV-19 Request to Use Recording Device in Judicial Proceeding 
  
JUV-20 Order in Response to Request to Use Recording Device in Judicial Proceeding 
  
JUV-21 Order on Motion to Close a Hearing in a Dependency Proceeding 
  
JUV-22 Order on Motion to Exclude Person(s) from a Hearing in a Dependency Proceeding 
  
JUV-23 Parental Notification of Abortion - Petition for Waiver 
  
JUV-24 Parental Notification Certificate - Hearing Not Timely Held - Petition Granted 
  
JUV-25 Parental Notification Certificate - Petitioner Failed to Appear 
  
JUV-26 Parental Notification Certificate - Hearing Held But Decision Not Timely Filed - Petition Granted 
  
All prescribed forms, written reports, motions, briefs, pleadings, and other documentary evidence used in the juvenile courts shall be on letter size paper, 8 1/2' x 11' in size. 
  
Any pleadings, motions, or briefs not filed on the forms adopted shall be styled in the same manner and shall contain the same information as contained on the petition forms prescribed under these rules. 
  
It shall be incumbent upon the clerk of the juvenile court to make available copies of all forms prescribed by Rule 6. 
  

  Editor's notes. - This rule was amended effective January 1, 2020.  

——————————

Rule 7. Court Records


——————————

Rule 7.1. Removal of Records From Clerk's Office.

Rules text
Attorneys, court reporters, and other persons allowed to have access to official court records shall not remove such records from the clerk's office except upon written order of the judge. 
  

Cross references. - State records management, § 50-18-90 et seq.  

——————————

Rule 7.2. Sealing.

Rules text
Pursuant to O.C.G.A. § 15-11-701 (a), a case that is sealed may be reflected within case histories by case number, date filed, and date sealed. Cases sealed pursuant to a dismissal of charges shall not reflect the charges in the case history. Cases sealed pursuant to informal adjustments, mediation, or other non-adjudicatory procedure may retain the charges sealed in the case history. Case histories containing information of sealed cases shall be available only to judges, intake personnel whose duties include the determination of how to direct subsequent cases filed, and to parties in any subsequent proceedings. Case histories released to any other person or entity shall be redacted to remove all references to sealed cases. 
  

——————————

Rule 8. Commencement of Proceedings

Law reviews. -  For comment, "Pre-Adjudication Access to Counsel for Juveniles," see 69 Emory L.J. 359 (2019).    


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions, decisions decided under former Juvenile Court Rule 4.1 are included in these rules.  

Constitutionality - This rule promotes the proper functioning of the procedure to bypass parental notification, and is therefore constitutional (decided under former Juvenile Court Rule 4.1). Planned Parenthood Ass'n v. Miller, 934 F.2d 1462 (11th Cir. 1991).  
Intake officer's authority to make a preliminary determination under this rule does not impose an impermissible third-party veto over a minor's abortion decision (decided under former Juvenile Court Rule 4.1). Planned Parenthood Ass'n v. Miller, 934 F.2d 1462 (11th Cir. 1991).  

Purpose. - Giving the juvenile court an additional opportunity to take jurisdiction of a case at the earliest possible moment is consistent with the rehabilitative purpose of the Juvenile Code (decided under former Juvenile Court Rule 4.1). In re C.R., 263 Ga. 155, 430 S.E.2d 3 (1993).  

Applicability - This rule applies not only to cases involving delinquency, deprivation, or unruliness, but also to cases wherein a minor petitions the court for waiver of the parental notification rule for abortion (decided under former Juvenile Court Rule 4.1). Planned Parenthood Ass'n v. Miller, 934 F.2d 1462 (11th Cir. 1991).  

This rule expands the jurisdictional rule set out in case law because the rule vests jurisdiction in the juvenile court upon receipt of a written juvenile complaint form (decided under former Juvenile Court Rule 4.1). In re C.R., 263 Ga. 155, 430 S.E.2d 3 (1993).  


RESEARCH REFERENCES

ALR. - Applicability of rules of evidence to juvenile transfer, waiver, or certification hearings, 37 A.L.R.5th 703.  

——————————

Rule 8.1. Informal Adjustment.

Rules text
(a)  Disposition by Informal Adjustment. After completion of informal adjustment, the court or its designee shall inform the clerk of court of the disposition of the case. 
  
(b)  Notification of Judge. The case files or a report of informally adjusted cases shall be sent by the intake officer or intake supervisor to the juvenile court judge for review on a regular basis. 
  
(c)  Informal Adjustment Agreement. An informal adjustment agreement shall be prepared on each case adjusted by a court officer and filed with the clerk of court by the officer adjusting the case. A copy of said agreement shall be furnished to the child and the child's attorney and/or legal guardian. 
  
Law reviews. -  For article, "The Prosecuting Attorney in Georgia's Juvenile Courts, " see 13 Ga. St. B.J. 27 (2008).  


JUDICIAL DECISIONS

Cited in In re R.B., 264 Ga. 602, 448 S.E.2d 690 (1994).  

——————————

Rule 8.2. Dismissal of Complaint.

Rules text
A complaint may only be dismissed by the judge. 
  

——————————

Rule 8.3. Transfer of Custody and Support Questions From Superior Court.

Rules text
Following the matter of an investigation and a report back, the juvenile court clerk shall send a copy of the report and record of the investigation to the referring superior court judge. Following the matter of an investigation and determination, the juvenile court clerk shall file the original order of the juvenile court, shall make a certified copy thereof for filing with the clerk of superior court and shall also furnish a copy of the final order to the referring superior court judge. 
  
(a)  Docketing the Transfer Order. Upon receiving the order of transfer, the clerk shall docket said order and incorporate it as a part of the juvenile court record. Upon docketing, the clerk shall notify all parties and schedule the matter for a hearing. 
  
(b)  Assessment of Costs for Investigations in Custody and Support Matters. The judge of the juvenile court may assess reasonable costs against the party or parties for conducting investigations in custody and support matters as referred by the superior court. 
  
(c)  Filing of Complaint Form in Custody or Support Matters. In all cases referred to the juvenile court by the superior court for investigation and report or determination, the clerk of superior court shall, within ten days of the date of the order, forward to the clerk of the juvenile court the order of transfer together with the superior court file or a certified copy thereof in its entirety. In modifications and habeas corpus cases, in addition to the foregoing, the complaint form shall be completed by and filed by the petitioner's attorney. Upon the receipt of the above stated documents, the juvenile court clerk shall file the transfer. 
  
(d)  Attorney Appointments. Any appointment of an attorney and/or guardian ad litem (GAL) shall be made as soon as practicable. 
  

——————————

Rule 8.4. Transfer of Delinquency Case from Superior Court.

Rules text
(a)  Prior to Indictment. Whenever the prosecution of delinquency charges is initiated in the juvenile court by the district attorney pursuant to the discretion provided in O.C.G.A. § 15-11-560 (d), the district attorney shall commence the case in the juvenile court by filing with the clerk of the juvenile court a fully completed complaint form. 
  
(b)  After Indictment. Whenever the prosecution of delinquency charges is initiated in the juvenile court by order of the superior court, the clerk of superior court shall within three working days of the entry of the order, file with the clerk of the juvenile court certified copies of the order of transfer, the indictment, and all motions, orders and other pleadings and documents contained in the file. The clerk of the juvenile court shall cause a fully completed complaint form to be filed within 24 hours of receipt of the documents from the clerk of the superior court as outlined in O.C.G.A. § 15-11-560 (e) and (f). 
  

——————————

Rule 8.5. Interpreters.

Rules text
(a)  Notice of Need. In all matters pending before the juvenile court, the party or party's attorney shall inform the court in the form of a notice of the need for qualified interpreter, if known, within a reasonable time (at least five days where practicable) before any hearing, trial, or other court proceeding. Such notice shall be filed and shall comply with any other service requirements established by the court. The notice shall (1) designate the participants in the proceeding who will need the services of an interpreter, (2) estimate the length of the proceeding for which the interpreter is required, (3) state whether the interpreter will be needed for all proceedings in the case, and (4) indicate the language(s), including sign language for the hearing impaired for which the interpreter is required. 
  
(b)  Appointment. Upon receipt of such notice, the court shall make a diligent effort to locate and appoint a licensed interpreter, at the court's expense, in accordance with the Supreme Court of Georgia's Rule on Use of Interpreters for Non-English Speaking and Hearing Impaired Persons. If the court determines that the nature of the case (e.g., an emergency) warrants the use of a non-licensed interpreter, then the court shall follow the procedures as outlined in the Supreme Court of Georgia's Commission on Interpreters' Instructions for Use of a Non- Licensed Interpreter. Despite its use of a non-licensed interpreter, the court shall make a diligent effort to ensure that a licensed interpreter is appointed for all subsequently scheduled proceedings, if one is available. 
  
(c)  Delay. When timely notice is not provided or on other occasions when it may be necessary to utilize an interpreter not licensed by the Supreme Court of Georgia's Commission on Interpreters (COI), the Registry for Interpreters of the Deaf (RID), or other industry-recognized credentialing entity, such as a telephonic language service or a less qualified interpreter, the court should weigh the need for immediacy in conducting a hearing against the potential compromise of due process and the potential of substantive injustice, if interpreting is inadequate. Unless immediacy is a primary concern, some delay might be more appropriate than the use of an interpreter not licensed by the COI, RID, or another recognized credentialing entity. 
  
(d)  Appointment During Proceeding. Notwithstanding any failure of a party or party's attorney to notify the court of a need for a court interpreter, the court shall appoint a court interpreter whenever it becomes apparent from the court's own observations or from disclosures by any other person that a participant in a proceeding is unable to hear, speak, or otherwise communicate in the English language to the extent reasonably necessary to meaningfully participate in the proceeding. 
  
(e)  Change of Time or Date. If a party has requested interpreter services for a hearing and the time or date of the hearing is changed, continued, or canceled, the party that requested the interpreter shall notify the court that the services are no longer required for that date. Timely notice of any changes is essential in order to cancel or reschedule an interpreter and thereby avoid unnecessary travel by the interpreter and a fee payment by the court. 
  
(f)  Waiver. A non-English speaking person may waive the right to the use of an interpreter. Such a waiver shall be in writing and approved by the court. The court shall determine, on the record, that the person's right to an interpreter has been waived knowingly and voluntarily and that the person has been assisted in the waiver process by the most readily available interpreter. In no event shall the failure to request an interpreter be deemed to be a waiver. 
  

  Editor's notes. - This rule was amended effective January 1, 2020.  

——————————

Rule 9. Hearings and Motions


——————————

Rule 9.1. Withdrawal of Petition.

Rules text
If it appears after a petition has been filed that an informal adjustment rather than an adjudication would be in the best interest of the child, the petitioner may move to withdraw the petition. The petition shall be withdrawn upon approval by the judge. Such approval does not result in a dismissal of the case, but only in the substitution of an informal adjustment for a formal adjudication. 
  

——————————

Rule 9.2. Responsive Pleadings and Motions.

Rules text
No answer to a petition or any other pleading need be filed by any child, parent, or legal guardian. A party may file a written pleading or motion addressing the allegations of the petition before the hearing. Copies of such pleadings shall be made available to the other parties to the case. 
  

——————————

Rule 9.3. Motions.

Rules text
All motions, with the exception of discovery motions, must be made in writing and filed not later than three days, excluding weekends and holidays, before the hearing at which the motion will be considered, unless otherwise permitted by the court. The written motion and notice of the hearing shall be served not later than three days, excluding weekends and holidays, before the time specified for the hearing, unless specifically ordered otherwise by the court. All motions shall be served as required by these rules upon all parties or their legal counsel, and any other person to whom the court directs. 
  

——————————

Rule 9.4. Adjudication.

Rules text
At the time of entering a plea, if an admission is made, the child shall sign a waiver of his or her right to a contested hearing on the merits of the petition. The matter may be disposed of at that time, or it may be scheduled for a dispositional hearing at a later time. 
  
The child may enter a plea under North Carolina v. Alford.  The judge may use his or her discretion as to whether or not to accept an Alford  plea. 
  

——————————

Rule 10. Citizen Review Panels


——————————

Rule 10.1. Creation of Judicial Citizen Review Panels.

Rules text
A chief judge of a juvenile court or a chief judge of a superior court in a county where a superior court judge has juvenile court jurisdiction may elect to create judicial citizen review panels. If a judge elects to create judicial citizen review panels, he or she shall file a statement of intent with the Council of Juvenile Court Judges (hereinafter referred to as the "Council"). The Council shall then determine if there are adequate staff and resources available for the creation and operation of a judicial citizen review panel program and shall notify the court in writing of its determination within a reasonable time after receiving the statement of intent. If the Council determines that there are adequate resources to establish judicial citizen review panels, the Council shall notify the court in writing of this, and such written notice shall serve as the formal creation of a judicial citizen review panel program. Such panels shall be conducted in the manner set forth in O.C.G.A. §§ 15-11-216, 15-11- 217, and 15-11-218 and shall employ the standards and procedures as mandated by such statutes, these rules, and Program Guidelines approved by the Council standing committee on permanency planning (hereinafter referred to as "Program Guidelines"). Only those courts that agree to operate under such terms and conditions shall be deemed to be in compliance with O.C.G.A. §§ 15-11-216, 15-11-217, and 15-11-218. 
  

——————————

Rule 10.2. Program Guidelines.

Rules text
A current copy of the Program Guidelines shall be maintained in the clerk's office of every court that has a judicial citizen review panel program in place and shall be available for review upon request during the court's normal business hours. 
  

——————————

Rule 10.3. Appointments; Term of Service; Vacancies; and Removal From Office.

Rules text
(a)  Appointments. The judge shall screen, select, and appoint individuals to serve on local judicial citizen review panels. The judge shall seek to select persons who represent a cross-section of the community. Any person employed by the Department of Family and Children Services (DFCS), any juvenile court except for the person designated by the judge as the local program coordinator, or any person who serves as a legal guardian or custodian of a child in temporary foster care shall not be eligible to serve on any local judicial citizen review panels; provided, however, that any person serving as a member of a local judicial citizen review panel on July 1, 1991, who would be ineligible to serve under these rules may continue to do so until the judge appoints a qualified replacement. 
  
(b)  Term of Service. Judicial citizen review panel members shall serve at the pleasure of the judge for a term of one year. The panel member may continue to serve as long as the panel member meets the requirements of the Program Guidelines. 
  
(c)  Vacancies. In the event that a vacancy arises, the judge shall appoint a qualified individual to serve the remainder of the unexpired term. 
  
(d)  Removal From Office. The judge may remove a panel member for: (1) failing to meet the certification requirements as provided in the Program Guidelines; (2) displaying any behavior which hinders the overall effectiveness of the panel; (3) violating the oath of confidentiality; or (4) being convicted of a crime involving moral turpitude. 
  

——————————

Rule 10.4. Training and Certification.

Rules text
Before any person may serve on a judicial citizen review panel, he or she shall successfully complete an initial training course provided by professional staff employed by the Council. Each year thereafter, judicial citizen review panel members are required to complete additional training as prescribed by the Program Guidelines. Council staff shall certify completion of the required training to the court and the Council's Standing Committee on Permanency Planning. 
  

——————————

Rule 10.5. Panel Composition; Quorum; and Emergency Substitution Procedure.

Rules text
(a)  Panel Composition. Each judicial citizen review panel shall be set up in accordance with the Program Guidelines. 
  
(b)  Quorum. A quorum shall be as defined in the Program Guidelines. 
  
(c)  Emergency Substitution Procedure. Emergency substitution procedure shall be handled as provided in the Program Guidelines. 
  

——————————

Rule 10.6. Confidentiality of Proceedings.

Rules text
All information discussed during a judicial citizen review panel review related to the cases reviewed shall remain confidential. The release of any case-related information must first be approved by the court. 
  

——————————

Rule 10.7. Conflict of Interest.

Rules text
Whenever a judicial citizen review panel member has a potential conflict of interest in a case being reviewed, the panel member shall advise the other panel members and persons present of the potential conflict prior to participating in the case review. If any party to the case believes that the potential conflict may prevent the panel member from fairly and objectively reviewing the case, such panel member shall be excused from participating in the review. The potential conflict of interest shall be duly recorded in the panel's findings and recommendations. 
  

——————————

Rule 10.8. Workload of the Panels.

Rules text
The workload of the panels at any given time may not exceed the maximum or fall below the minimum number set forth in the Program Guidelines. 
  

——————————

Rule 10.9. Access to Case Information; Time Frames.

Rules text
(a)  Access to Case Information. Each judicial citizen review panel, each juvenile court, and Council staff shall have access to all records and information of the court and the local Department of Family and Children Services office that is pertinent to the case being reviewed. 
  
(b)  Time Frames. The Department of Family and Children Services shall submit progress reports and updated case information to the local program coordinator at least five working days before the date of the judicial citizen review panel review. Any supplemental information requested by the judicial citizen review panels from the local Department of Family and Children Services office must be submitted within five working days from the date the request is received. All other information requested by judicial citizen review panels from other individuals and agencies shall be submitted within the time frames set forth in the Program Guidelines. 
  

——————————

Rule 10.10. Panel Review.

Rules text
(a)  Case Review. A judicial citizen review panel may elect to hear from any person who formally requests to be heard during a foster care case review, as long as such person has specific knowledge of the case and can assist the panel in the review process. Parents and children may be accompanied to the review by a representative of their choice and such representative may be permitted to provide information. 
  
(b)  Presence of the Child. In the case where a child is present, any panel member may request of the chairperson that the panel members, Council staff, and other persons meet privately with the child if it is determined that this would facilitate the child's ability to communicate with the panel members. 
  
(c)  Persons Who Shall Receive Notice of Reviews. The following persons shall be given written notice of the judicial citizen review panel reviews: all parties and specified nonparties listed in O.C.G.A. §§ 15-11-108 and 15-11-109 as well as Council staff. 
  
(d)  Persons Who May Participate in Reviews. The following persons may participate in judicial citizen review panel reviews at the invitation of the panel: family members of the child, legal counsel for the parent(s) or the child, GAL, CASA and professionals and other citizens having specific knowledge of the case or special expertise that would benefit the panel review process. 
  
(e)  Exclusion from Review. The panel chairperson may remove any person from any review on his or her initiative or at the request of any participant if the panel chairperson determines that such removal is necessary for an orderly and thorough review of the case. 
  
(f)  Oath of Confidentiality. Prior to participating in a judicial citizen review panel review, each person shall affirm by oath that he or she shall keep confidential all information disclosed during the panel review and any information related to the case and that such information may be disclosed only when authorized by law. In the event that any person violates the oath of confidentiality, such person shall be subject to the contempt powers of the court as provided by law. 
  

——————————

Rule 10.11. Placement Agency Attendance.

Rules text
Unless excused from doing so by the judicial citizen review panel, the Department of Family and Children Services and any other agency directly responsible for the placement, care, and custody of the child whose case is under review shall require the attendance of the employee designated as responsible under the case plan or his or her immediate supervisor. The judicial citizen review panel may request the attendance of other specific employees of the Department of Family and Children Services' office or other agency at the panel review. 
  

  Editor's notes. - This rule was amended effective January 1, 2020.  

——————————

Rule 10.12. Additional Procedures and Practices.

Rules text
The Council may adopt such other administrative practices and procedures not inconsistent with the provisions of law and these rules as may be necessary from time to time for the operation of judicial citizen review panels. 
  

——————————

Rule 10.13. Records of Citizen Review Panels.

Rules text
All findings, reports, documents, recommendations, and other records created for or by the judicial citizen review panels constituted pursuant to O.C.G.A. § 15-11-217, other than those records already maintained in the clerk's file, shall be maintained by the court as judicial records. These records shall be maintained in accordance with the state record retention schedule. 
  

——————————

Rule 11. Parental Notification of Abortion



JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions, decisions decided under former Juvenile Court Rule 4.2 are included in these rules.  

Applicability. - This rule applies not only to cases involving delinquency, deprivation, or unruliness, but also to cases wherein a minor petitions the court for waiver of the parental notification rule for abortion (decided under former Juvenile Court Rule 4.2). Planned Parenthood Ass'n v. Miller, 934 F.2d 1462 (11th Cir. 1991).  

——————————

Rule 11.1. Style of the Case.

Rules text
The petition and all other documents in a proceeding under Title 15, Chapter 11, Article 8 of the Official Code of Georgia shall be as provided for by statute. 
  

——————————

Rule 11.2. Appointment of Guardian Ad Litem.

Rules text
Whenever an unemancipated minor petitions the court for relief under Title 15, Chapter 11, Article 8 of the Official Code of Georgia, the court shall appoint a guardian ad litem to protect the interests of the unemancipated minor. The appointment of a guardian ad litem shall not affect the unemancipated minor's right to counsel as outlined in O.C.G.A. § 15-11-684 (a). 
  

  Editor's notes. - Former Rule 11.2, pertaining to the standard of proof was deleted and former Rule 11.4 was amended and renumbered as Rule 11.2, effective December 31, 1992, and was amended effective January 1, 2020.  

——————————

Rule 12. Telephone Conferencing


——————————

Rule 12.1. (See Editor's note.) Telephone Conferencing.

Rules text
The court on its own motion or upon the request of any party may in its discretion conduct pre-adjudication or post-adjudication proceedings in civil actions by telephone conference with attorneys for all affected parties. The trial judge may specify: 
  
(a)  The time and the person who will initiate the conference; 
  
(b)  The party who is to incur the initial expense of the conference call, or the apportionment of such costs among the parties, while retaining the discretion to make an adjustment of such costs upon final resolution of the case by taxing them as part of the costs; and 
  
(c)  Any other matter or requirement necessary to accomplish or facilitate the telephone conference. 
  

  Editor's notes. -   
On March 31, 2020, the Supreme Court of Georgia ordered, in part, that: "For the duration of the statewide judicial emergency declared by the Chief Justice and any modifications and extensions thereof, the following provisions of the Uniform Juvenile Court Rules are hereby clarified and/or amended as follows:  
"Uniform Juvenile Court Rule 12.1, which provides for the use of telephone conferences in pre-adjudication and post-adjudication proceedings, also provides for the use of video conferences to the extent it provides for telephone conferences. All such conferences shall comply with applicable constitutional requirements."  
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   

Former Rule 12.1, pertaining to standard of proof, was deleted, effective December 31, 1992 and former Rule 12.3 was renumbered as this rule.  

——————————

Rule 12.2. (See Editor's note.) Video Conferencing.

Rules text
(a)  At the discretion of the court, any juvenile court matter may be conducted by video conference with the following exceptions: 
  
1.  Formal adjudicatory hearings on petitions alleging the delinquency of a child or that a child is in need of services; and 
  
2.  Hearings alleging the violation of a juvenile court protective order that may result in the loss of liberty of the person alleging to have violated the protective order. 
  
Notwithstanding any other provisions of this rule, a judge may order a party's personal appearance in court for any hearing. Furthermore, in civil matters transferred from the superior court to the juvenile court, the court may require compliance with Uniform Superior Court Rule 9.2. 
  
(b)  Confidential Attorney-Client Communications. Provision shall be made to preserve the confidentiality of attorney-client communications and privilege in accordance with Georgia law. In all delinquency matters, cases involving children in need of services, and traffic offense proceedings, the child and his or her attorney shall be provided with a private means of communications when in different locations. 
  
(c)  Witnesses. In any pending matter, a witness may testify via video conference. 
  
1.  Any party desiring to call a witness by video conference shall file a notice of intention to present testimony by video conference. 
  
a.  For a proceeding that occurs prior to the filing of the petition, the notice shall be provided as soon as practicable before such proceeding. 
  
b.  For a ten-day adjudicatory hearing, notice shall be provided at least five days prior to the hearing. 
  
c.  For a hearing regarding the termination of parental rights, notice shall be provided at least 15 days prior to the hearing. 
  
d.  For all other proceedings, notice shall be provided at least ten days prior to the proceeding. 
  
2.  Any other party may file an objection to the testimony of a witness by video conference within three days of the filing of the notice of intention if the child is in detention or within five days of the filing of the notice of intention otherwise. In a delinquency or CHINS matter, such objection by the child shall be sustained; however, such objection shall act as a motion for continuance and shall toll the applicable time limits; no such continuance or tolling shall exceed ten days from the date of the objection if the child is in detention or 30 days from the date of the objection otherwise. 
  
3.  The court may modify these requirements upon a showing of good cause and the parties may waive their right to timely notice. The discretion to allow testimony via video conference shall rest with the judge. 
  
(d)  Recording of Hearings. A record of any proceedings conducted by video conference shall be made in the same manner as all such similar proceedings not conducted by video conference. However, upon the consent of all parties, that portion of the proceedings conducted by video conference may be recorded by an audio-visual recording system, and such recording shall be part of the record of the case and transmitted to courts of appeal as if part of a transcript. 
  
(e)  Technical Standards. Any video conferencing system utilized under this rule must conform to the following minimum requirements: 
  
1.  All participants must be able to see, hear, and communicate with each other simultaneously; 
  
2.  All participants must be able to see, hear, and otherwise observe any physical evidence or exhibits presented during the proceedings, either by video, facsimile, or other method; 
  
3.  Video quality must be adequate to allow participants to observe each other's demeanor and nonverbal communications; and 
  
4.  If the proceeding is one from which the general public may not be excluded as provided by O.C.G.A. § 15-11-700, the location from which the judge is presiding shall be accessible to the public to the same extent as such proceeding would if not conducted by video conference. In any such case, the court shall accommodate any request by interested parties to observe the entire proceeding. 
  

  Editor's notes. -   
On March 31, 2020, the Supreme Court of Georgia ordered, in part, that: "For the duration of the statewide judicial emergency declared by the Chief Justice and any modifications and extensions thereof, the following provisions of the Uniform Juvenile Court Rules are hereby clarified and/or amended as follows:  
"Uniform Juvenile Court Rule 12.2(e)(4) is hereby waived to the extent that it requires that the public have access to the location at which a judge is presiding over a video conference, provided that:  
"(a)	Notice shall be given to the parties and the public that a proceeding will occur wholly by remote video conference;  
"1.	Such notice may be given by a website posting or similar means.  
"2.	In the event a court provides public access to a livestream of all proceedings to which the right of open courts applies, the livestream may constitute such notice, provided that notice of the livestream itself is provided through the websites of one or more of the following: the court; the clerk of court; the Council of Juvenile Court Judges; and the local bar association(s), if any.  
"(b)	If a party or a member of the public objects to the remote proceeding, the court shall sustain or overrule such objection prior to conducting the proceeding; and  
"(c)	The public shall be given an opportunity to view the remote video conference, such as by joining the video conference (although unable to participate), through a livestream, or  through substantially similar means."  
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   

This rule was amended effective January 1, 2020.  
Former Rule 12.1, pertaining to standard of proof, was deleted, effective December 31, 1992 and former Rule 12.3 was renumbered as this rule.  

——————————

Rule 13. Use of Electronic Devices in Courtrooms and Recording of Judicial Proceedings


——————————

Rule . Purpose.

Rules text
(a)  Overview. Open courtrooms are an indispensable element of an effective and respected judicial system. It is the policy of Georgia's courts to promote access to and understanding of court proceedings not only by the participants in them but also by the general public and by news media who will report on the proceedings to the public. This must be done, however, while protecting the legal rights of the participants in the proceedings and ensuring appropriate security and decorum. 
  
Except as otherwise required by law, this rule governs the use of devices to record sounds or images in a courtroom and comports with the standards provided in O.C.G.A. § 15-1-10.1 regarding the use of devices to record judicial proceedings. 
  
This rule similarly governs the use of electronic devices, including mobile phones and computers, in a courtroom for purposes other than recording sounds and images. Such use is generally allowed by lawyers, by employees of lawyers, and by self-represented parties, but to ensure decorum and avoid distraction, such use is generally prohibited by witnesses, parties, and spectators, including representatives of the news media. Such persons may, however, use their devices by stepping outside the courtroom, and nothing in this rule prevents a judge from permitting parties and spectators to use their devices for non-recording purposes as the judge may allow in his or her discretion. 
  
A court must use reasonable means to advise courtroom visitors of the provisions of this rule and must make the form in Exhibit A available in its clerk's office and on the court's website. 
  
(b)  Definitions. The following definitions apply in this rule: 
  
1.  "Recording device" means a device capable of electronically or mechanically storing, accessing, or transmitting sounds or images. The term encompasses, among other things, a computer of any size, including a tablet, a notebook, and a laptop; a smart phone, a cell phone or other wireless phone; a camera and other audio or video recording devices; a personal digital assistant (PDA); and any similar devices. 
  
2.  "Recording" means electronically or mechanically storing, accessing, or transmitting sounds or images. "Record" means to electronically or mechanically store, access, or transmit sounds or images, including by photographing, making an audio or video recording, or broadcasting. Nothing in this rule prohibits making written notes and sketches pertaining to any judicial proceedings. 
  
3.  "Courtroom" means the room in which a judge will conduct a court proceeding and the areas immediately outside the courtroom entrances or any areas providing visibility into the courtroom. 
  
(c)  Witnesses, Parties, and Spectators, Including Representatives of the News Media. The following restrictions apply to use of recording devices by witnesses, by parties, and by spectators, including representatives of the news media. 
  
1.  Witnesses. Witnesses shall turn the power off to any recording device while present in a courtroom and may use a device while testifying only with permission of the judge. Witnesses shall not record proceedings. 
  
2.  Parties and Spectators. Parties and spectators may use recording devices to record proceedings only as specifically authorized by the court pursuant to this rule. All parties and spectators shall turn the power off to any recording device while present in a courtroom, unless the judge allows orally or in writing the use of recording devices in the courtroom for purposes other than recording sounds and images, which the judge may freely do when he or she believes such use would not be disruptive or distracting and is not otherwise contrary to the administration of justice. When such use is allowed, recording devices must be silenced and may not be used to make or receive telephone calls or for other audible functions without express permission from the judge. 
  
(d)  Attorneys, Employees of Attorneys Such as Paralegals and Investigators, and Self-Represented Parties (Pro Se Litigants). 
  
1.  Use of Recording Devices to Record. Unless otherwise ordered by the court, attorneys representing parties in a proceeding and self-represented parties may make audio recordings of the proceeding in a nondisruptive manner after announcing to the court and all parties that they are doing so. Recordings made pursuant to this paragraph may be used only in litigating the case or as otherwise allowed by the court or provided by law. Attorneys and self-represented parties may also seek authorization to record proceedings pursuant to paragraph (e) of this rule. 
  
2.  Use of Recording Devices for Non-Recording Purposes. Attorneys and their employees such as paralegals and investigators may use recording devices in a courtroom for purposes other than recording sounds and images, including word processing, storing or retrieving information, accessing the internet, and sending or receiving messages or information. Self-represented parties may do the same but only in direct relation to their proceedings. Recording devices must be silenced and may not be used to make or receive telephone calls or for other audible functions without express permission from the judge. 
  
3.  Limitation. Any allowed use of a recording device under paragraph (d) is subject to the authority of the judge to terminate activity that is disruptive or distracting or is otherwise contrary to the administration of justice. 
  
(e)  Celebratory or Ceremonial Proceedings, or When the Court Is Not in Session. Notwithstanding other provisions of this rule, a person may request orally or in writing, and a judge or judge's designee may approve orally or in writing, use of a recording device in a courtroom to record a celebratory or ceremonial proceeding or use of a recording device in a courtroom when the court is not in session. 
  
(f)  Other Persons or Organizations Desiring to Record. Any other persons or organizations, including representatives of the news media, desiring to record a court proceeding shall make application to the judge on the form in Exhibit A following this rule. 
  
1.  Submission of a request. The person or organization must submit the request to the judge or to an officer of the court designated to receive requests under this rule. The request should address any logistical issues that are expected to arise. 
  
2.  Time limit for submitting a request. The person or organization must submit the request sufficiently in advance of the proceeding - at least 24 hours where practicable under the circumstances - to allow the judge to consider it in a timely manner. 
  
3.  Notice and hearing. The court will notify the parties of its receipt of a request for recording. Parties shall then notify their witnesses. The prosecutor of a criminal case shall notify alleged victims. The judge will promptly hold a hearing if the judge intends to deny the request or a portion of the request, or if a party, witness, or alleged victim objects to a request. The hearing under this paragraph shall be part of the official record of the proceeding. 
  
4.  Time for a party, witness, or alleged victim to object to a request. A properly notified party, witness, or alleged victim waives an objection to a request for recording of a proceeding if the party, witness, or alleged victim does not object to the request in writing or on the record before or at the start of the proceeding. 
  
(g)  Denial or Limitation of Recording. A properly submitted request for recording should generally be approved, but a judge may deny or limit the request as provided in this paragraph. A judge's decision on a request, or on an objection to a request, is reviewable as provided by law. 
  
1.  Denial of recording. A judge may deny a request if the proceeding is a closed proceeding as outlined in O.C.G.A. § 15-11-700 et seq. of the Juvenile Code. If the proceeding is open to the general public, a judge may deny a request for recording only after making specific findings on the record that there is a substantial likelihood of harm arising from one or more of the following factors, that the harm outweighs the benefit of recording to the public, and that the judge has considered more narrow restrictions on recording than a complete denial of the request: 
  
a.  The nature of the particular proceeding at issue; 
  
b.  The consent or objection of the parties, witnesses, or alleged victims whose testimony will be presented in the proceedings; 
  
c.  Whether the proposed recording will promote increased public access to the courts and openness of judicial proceedings; 
  
d.  The impact upon the integrity and dignity of the court; 
  
e.  The impact upon the administration of the court; 
  
f.  The impact upon due process and the truth finding function of the judicial proceeding; 
  
g.  Whether the proposed recording would contribute to the enhancement of or detract from the ends of justice; 
  
h.  Any special circumstances of the parties, witnesses, alleged victims, or other participants, such as the need to protect children or factors involving the safety of participants in the judicial proceeding; and 
  
i.  Any other factors affecting the administration of justice or which the court may determine to be important under the circumstances of the case. 
  
2.  Limitation of recording. Upon his or her own motion or upon the request of a party, witness, or alleged victim, a judge may allow recording as requested or may, only after making specific findings on the record based on the factors in the preceding paragraph, impose the least restrictive possible limitations such as an order that no recording may be made of a particular criminal defendant, civil party, witness, alleged victim, law enforcement officer, or other person, or that such person's identity must be effectively obscured in any image or video recording, or that only an audio recording may be made of such person. 
  
(h)  Manner of Recording. The judge should preserve the dignity of the proceeding by designating the placement of equipment and personnel for recording the proceeding. All persons and affiliated individuals engaged in recording must avoid conduct or appearance that may disrupt or detract from the dignity of the proceeding. No person shall use any recording device in a manner that disrupts a proceeding. 
  
(i)  Pooling of Recording Devices. The judge may require pooling of recording devices if appropriate. The persons or organizations authorized to record have the responsibility to implement proper pooling procedures that meet the approval of the judge. 
  
(j)  Prohibitions. The following uses of recording devices are prohibited: 
  
1.  No use of recording devices while the judge is outside the courtroom. Except as provided in paragraph (e) of this rule, a person may use a recording device in a courtroom only when the judge is in the courtroom and use of a recording device must terminate when the judge leaves the courtroom. 
  
2.  No recording of privileged or confidential communications. In order to preserve the attorney-client privilege and client confidentiality as set forth in the Georgia Rules of Professional Conduct and statutory or decisional law, no person shall make a recording of any communication subject to the attorney-client privilege or client confidentiality. 
  
3.  No recording of bench conferences. No person other than the court reporter may record a bench conference, unless prior express permission is granted by the judge. 
  
(k)  Recording Not Official Court Record. No recording of a judicial proceeding made pursuant to this rule may be used to modify or supplement the official court record of that proceeding without express permission of the judge pursuant to O.C.G.A. § 5-6-41(f). 
  
(l )  Disciplinary Authorities. This rule does not apply to disciplinary authorities acting in the course of their official duties. 
  
(m)  Enforcement. Persons who violate this rule may be removed or excluded from the courtroom. A willful violation of this rule may be punishable as contempt of court. 
  
 
  
    

             

  
  EXHIBIT A 

  
  

 IN THE JUVENILE COURT OF _____________ COUNTY 

  
  

 STATE OF GEORGIA 

  
  (STYLE OF CASE/CALENDAR)                        CASE NO. _____________ 
 
  
  REQUEST TO USE A RECORDING DEVICE PURSUANT TO RULE 13 ON RECORDING OF JUDICIAL PROCEEDINGS 

  
  Pursuant to Rule 13 of the Uniform Rules for Juvenile Court regarding Use of Electronic Devices in Courtrooms and Recording of Judicial Proceedings, the undersigned hereby requests permission to use a recording device in Courtroom ______________ in order to record images and/or sound during (all) (the following portions) of the proceedings in the above captioned case/calendar. 

  
  Consistent with the provisions of Rule 13, the undersigned desires to use the following described recording device(s): ______________. The proceedings that the undersigned desires to record commence on (date). Subject to direction from the court regarding possible pooled coverage, the undersigned wishes to use this device in the courtroom on (date). The personnel who will be responsible for the use of this recording device are: (identify appropriate personnel). 

  
  The undersigned hereby certifies that the device to be used and the locations and operation of such device will be in conformity with Rule 13 and any guidelines issued by the court. 

  
  The undersigned understands and acknowledges that a violation of Rule 13 and any guidelines issued by the court may be grounds for removal or exclusion from the courtroom and a willful violation may subject the undersigned to penalties for contempt of court. 

  
  This ______ day of ______________, 20 ______. 

  
  ______________________________ 

  
  (Individual Signature) 

  
  ______________________________ 

  
  (Representing Firm) 

  
  ______________________________ 

  
  (Position) 

  
  APPROVED: 

  
  ______________________________ 

  
  Judge, Juvenile Court 

  
  __________________ Judicial Circuit  
 

  Editor's notes. - This rule was amended effective January 1, 2020.  

——————————

Rule 14. Appeals



JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions, decisions decided under former Juvenile Court Rule 19.2 are included in these rules.  

This rule is procedural and provides that a rehearing pursuant to § 15-11-10(d) is to be based upon the juvenile court judge's review of the original evidence that was adduced before the referee (decided under former Juvenile Court Rule 19.2). In re M.E.T., 197 Ga. App. 255, 398 S.E.2d 30 (1990).  

Judge must do more than merely review findings. - This rule is not substantive authority for the juvenile court judge merely to conduct a review of the referee's findings and recommendations for the purpose of correcting errors (decided under former Juvenile Court Rule 19.2). In re M.E.T., 197 Ga. App. 255, 398 S.E.2d 30 (1990).  
Juvenile's timely request for a hearing required that the juvenile court judge make de novo findings and recommendations after conducting a de novo review of the original evidence that the referee had considered. The judge could not ignore the timely request for a rehearing and merely "confirm " the findings and recommendations of the referee pursuant to § 15-11-10(e) (decided under former Juvenile Court Rule 19.2). In re M.E.T., 197 Ga. App. 255, 398 S.E.2d 30 (1990).  

——————————

Rule . Filing of Judgments.

Rules text
Except when otherwise specifically provided by statute, all judgments shall be signed by the judge and filed with the clerk, and, for the purposes of appeal, shall not be considered as entry of judgment until stamped as filed by the clerk. 
  

——————————

Rule . Costs of Transcription.

Rules text
Appellant shall pay all costs for transcribing the recording of a case on appeal. However, upon filing of a pauper's affidavit with the clerk and showing to the court that the appellant is unable without undue financial hardship to pay the cost of transcribing the record, the court shall authorize payment of such costs from county funds. 
  

——————————

Rule 15. Contempt

Upon the filing of a petition alleging that a party has willfully and intentionally failed to abide by an order of the court, or on the court's own motion, the court shall issue a show cause order, or rule nisi, commanding the party to appear before the court at a designated time to show cause why the party should not be held in contempt of court. 
  

——————————

Rule 16. Attorneys


Cross references. - Children and youth services, § 49-5-1 et seq.  

——————————

Rule 16.1. Leaves of Absence.

Rules text
This rule shall be in conformity with Superior Court Rule 16. 
  

——————————

Rule 16.2. Withdrawal of Counsel.

Rules text
This rule shall be in conformity with Superior Court Rule 4.3. 
  

——————————

Rule 16.3. Entry of Appearance and Pleadings.

Rules text
No attorney shall appear in that capacity before a juvenile court until he or she has entered an appearance by filing a signed entry of appearance form or by filing a signed pleading in a pending action, except those representing the State or appointed by the court. An entry of appearance and all pleadings shall include: 
  
1.  The style and number of the case; 
  
2.  The identity of the party for whom the appearance is made; 
  
3.  The name, assigned state bar number, and current office address and telephone number of the attorney; and 
  
4.  An affidavit or verified petition attached to the pleadings disclosing any related matters pending before another court and acknowledging the on-going obligation to notify the court regarding any such related matters. 
  
The filing of any pleading shall contain the information required by this paragraph and shall constitute an appearance by the person(s) signing such pleading, unless otherwise specified by the court. 
  
Any attorney who has been admitted to practice in this State but who fails to maintain active membership in good standing in the State Bar of Georgia and who makes or files any appearance or pleading in a juvenile court of this state while not in good standing shall be subject to the contempt powers of the court. 
  
Within 48 hours after being retained, an attorney shall mail to the court and opposing counsel or file with the court the entry of his or her appearance in the pending matter. Failure to timely file shall not prohibit the appearance and representation by said counsel. 
  

——————————

Rule 16.4. Hearing.

Rules text
This rule shall be in conformity with Superior Court Rule 17. 
  

——————————

Rule 17. Recusal


——————————

Rule 17.1. Motions.

Rules text
All motions to recuse or disqualify a judge presiding in a particular case or proceeding shall be timely filed in writing, and all evidence thereon shall be presented by accompanying affidavit(s) which shall fully assert the facts upon which the motion is founded. Filing and presentation to the judge shall be not later than five days after the affiant first learned of the alleged grounds for disqualification, and not later than ten days prior to the hearing or trial which is the subject of recusal or disqualification, unless good cause be shown for failure to meet such time requirements. In no event shall the motion be allowed to delay the trial or proceeding. 
  

——————————

Rule 17.2. Affidavit.

Rules text
The affidavit shall clearly state the facts and reasons for the belief that bias or prejudice exists, being definite and specific as to time, place, persons and circumstances of extra-judicial conduct or statements that demonstrate either bias in favor of any adverse party, or prejudice toward the moving party in particular, or a systematic pattern of prejudicial conduct toward persons similarly situated to the moving party that would influence the judge and impede or prevent impartiality in that action. Allegations consisting of bare conclusions and opinions shall not be legally sufficient to support the motion or warrant further proceedings. 
  

——————————

Rule 17.3. Duty of the Trial Judge.

Rules text
When a judge is presented with a motion to recuse, or disqualify, accompanied by an affidavit, the judge shall temporarily cease to act upon the merits of the matter and shall immediately determine the timeliness of the motion and the legal sufficiency of the affidavit and make a determination, assuming any of the facts alleged in the affidavit are true, whether recusal would be warranted. If it is found that the motion is timely, the affidavit is sufficient, and that recusal would be authorized if some or all of the facts set forth in the affidavit are true, another judge shall be assigned to hear the motion to recuse. The allegations of the motion shall stand denied automatically. The trial judge shall not otherwise oppose the motion. In reviewing a motion to recuse, the judge shall be guided by Canon 2, Rule 2.11 of the Georgia Code of Judicial Conduct. 
  

——————————

Rule 17.4. Procedure Upon a Motion for Disqualification.

Rules text
The motion shall be assigned for hearing to another judge, who shall be assigned in the following manner: 
  
(a)  If within a single-judge court, the Council of Juvenile Court Judges District Representative for the Judicial District in which the trial court is located shall assign the judge. 
  
(b)  If within a two-judge court, the other judge, unless disqualified, shall hear the motion. 
  
(c)  If within a multi-judge court, composed of three or more judges, selection shall be made by use of the circuit's existing random, impartial case assignment method. If the circuit does not have random, impartial case assignment rules, then assignment shall be made as follows: 
  
1.  The chief judge, or if no chief judge is designated the most senior judge, of the circuit shall assign a judge within the circuit to hear the motion, unless the chief judge, or if no chief judge is designated the most senior judge, is the one against whom the motion is filed; or 
  
2.  In the event the chief judge, or if no chief judge is designated the most senior judge, is the one against whom the motion is filed, the assignment shall be made by the judge of the circuit who is the most senior in terms of service other than the chief judge and who is not also a judge against whom the motion is filed; or 
  
3.  When the motion pertains to all active judges in the circuit, the District Representative shall assign a judge outside the circuit to hear the motion. 
  
(d)  If the District Representative is the one against whom the motion is filed, the judge within the district senior in time of service (or next senior in time of service if the District Representative is the one senior in the time of service) shall serve in this assignment process instead of the District Representative. 
  
(e)  If all judges within a judicial administrative district are disqualified, including the District Representative, the matter shall be referred by the disqualified District Representative to the District Representative of an adjacent district for the assignment of a judge who is not a member of the district to preside over the motion or case. 
  

  Editor's notes. - This rule was amended effective January 1, 2020.  

——————————

Rule 17.5. Selection of Judge.

Rules text
In the instance of any hearing on a motion to recuse or disqualify a judge, the challenged judge shall neither select nor participate in the selection of the judge to hear the motion; if recused or disqualified, the recused or disqualified judge shall not select nor participate in the selection of the judge assigned to hear further proceedings in the involved action. 
  

——————————

Rule 17.6. Findings and Ruling.

Rules text
The judge assigned may consider the motion solely upon the affidavits, but may, in the exercise of discretion, convene an evidentiary hearing. After consideration of the evidence, the judge assigned shall rule on the merits of the motion and shall make written findings and conclusions. If the motion is sustained, the selection of another judge to hear the case shall follow the same procedure as established in Rule 17.4 above. Any determination of disqualification shall not be competent evidence in any other case or proceedings. 
  

——————————

Rule 17.7. Voluntary Recusal.

Rules text
If a judge, either on the motion of one of the parties or the judge's own motion, voluntarily disqualifies, another judge, selected by the procedure set forth in Rule 17.4 above, shall be assigned to hear the matter involved. A voluntary recusal shall not be construed as either an admission or a denial to any allegations that have been set out in the motion. 
  

——————————

Rule 18. Maintenance of Evidence

The clerk, court reporter, or other designated court personnel shall maintain a log or inventory of all items admitted as evidence in a juvenile court proceeding. Such log or inventory shall include the relevant case number, the names of the parties, the name and official position of the custodian of the items, the location where the items are stored, and a description of each item. Each item included in the log or inventory shall be individually identified with the case number and the exhibit number. The designated custodian shall update the log or inventory upon any change of the custodian or the location of the items. 
  
During court proceedings, dangerous or contraband items shall be maintained by the designated custodian in the courthouse or other such location as allowed by law, and made available to the court reporter, if applicable. At all other times, such items shall be in the custody of the sheriff's office or other appropriate law enforcement officer along with a copy of the log or inventory. The sheriff or other law enforcement officer shall acknowledge transfer of the item(s) from the designated custodian with a signed receipt, and the receipt shall be retained with that individual's log or inventory. 
  
In all cases, the court reporter shall be granted the right of access to all items admitted as evidence necessary to complete the transcript of the case. 
  
Evidence in the possession of the designated custodian shall be maintained in accordance with the law. In the event that an item of evidence is to be released, the designated custodian shall be responsible for recording on the evidence log the name of the individual to whom the item is to be released, the date of the release, and the type of action taken for the release. The designated custodian shall also be responsible for the destruction of any item of evidence as ordered by the court. 
  
The clerk, court reporter, prosecutor, sheriff, or other individual who is the custodian of an item of original evidence shall petition the court prior to making a substitute reproduction of such item. Upon the grant of such petition, the court shall enter the order for substitution into the log or inventory. 
  
Within 30 days after disposition of the case, the designated custodian of the items of evidence that are the subject of this rule shall transfer the items of evidence along with the evidence log or inventory to the clerk of the originating court. 
  
Any personal property found to be in the possession of the court that is no longer necessary for evidence at trial and is found to be unclaimed or abandoned shall be disposed of in accordance with O.C.G.A. § 17-5-54 with the exception of (1) personal property that is subject to civil forfeiture shall be disposed of in accordance with O.C.G.A. § 9-16-1 et seq.; (2) personal property that has been alleged to be stolen, embezzled, or otherwise unlawfully obtained or seized shall be disposed of in accordance with O.C.G.A. §§ 17-5-50 through 17-5-53; (3) abandoned motor vehicles shall be disposed of in accordance with O.C.G.A. § 40-11-1 et seq.; and (4) evidence used in delinquency cases shall be disposed of in accordance with O.C.G.A. § 17-5-55. 
  

  Editor's notes. - This rule was amended effective January 1, 2020.  

——————————

Rule 19. Electronic Submission of Delinquency Case Data


  Editor's notes. - This rule was added effective May 30, 2019.  

——————————

Rule 19.1. Rule-Making Authority.

Rules text
OCGA § 15-11-64 (c) provides that each juvenile court shall collect and electronically submit through the office of the clerk of the juvenile court data on each child alleged or adjudicated to be a delinquent child and transmit such data as required by Judicial Council standards and rules. Data submitted pursuant to this rule shall be incorporated into the Georgia Juvenile Data Exchange (JDEX). 
  

  Editor's notes. - This rule was amended effective January 1, 2020.  

——————————

Rule 19.2. Required Data Elements.

Rules text
(a)  Detention Assessment Instrument (DAI). 
  
(a)1.  Date on which the DAI was administered. 
  
2.  County where the DAI was administered. 
  
3.  Individual line item scores. 
  
4.  Total score. 
  
5.  Detention decision. 
  
6.  Whether the detention decision was the result of a judicial override of DAI guidelines. 
  
(b)  Pre-Disposition Risk Assessment (PDRA).  
  
1.  Date on which the PDRA was administered. 
  
2.  County where the PDRA was administered. 
  
3.  Individual line item scores. 
  
4.  Total score. 
  
5.  Risk level as determined by the total score. 
  
(c)  Offense Data. 
  
1.  Each initial delinquent offense charged. 
  
2.  Date of each offense charged. 
  
3.  County where each offense charged occurred. 
  
4.  Disposition of each offense charged. (e.g., finding of delinquency, dismissal, etc.) 
  
5.  County of disposition for each offense charged. 
  
6.  Date of adjudication of each offense charged, if applicable. 
  
(d)  Child's Disposition Data. 
  
1.  Child's disposition on each offense charged. (e.g., probation, restitution, commitment, etc.) 
  
2.  Court entering child's disposition. 
  
3.  Date of child's disposition. 
  
4.  Placement of child. (e.g., DJJ facility, community, etc.) 
  
5.  Date of child's final discharge from juvenile court supervision. 
  
(e)  Child's Demographic Data.  
  
1.  Name. 
  
2.  Date of birth. 
  
3.  Gender. 
  
4.  Alias(es). 
  
5.  Address of current residence. 
  
6.  County of current residence. 
  
7.  Name of parent, guardian, or legal custodian. 
  


JUDICIAL DECISIONS

This rule is procedural and provides that a rehearing pursuant to § 15-11-10(d) is to be based upon the juvenile court judge's review of the original evidence that was adduced before the referee. In re M.E.T., 197 Ga. App. 255, 398 S.E.2d 30 (1990).  

Judge must do more than merely review findings. - This rule is not substantive authority for the juvenile court judge merely to conduct a review of the referee's findings and recommendations for the purpose of correcting errors. In re M.E.T., 197 Ga. App. 255, 398 S.E.2d 30 (1990).  
Juvenile's timely request for a hearing required that the juvenile court judge make de novo findings and recommendations after conducting a de novo review of the original evidence that the referee had considered. The judge could not ignore the timely request for a rehearing and merely "confirm" the findings and recommendations of the referee pursuant to § 15-11-10(e). In re M.E.T., 197 Ga. App. 255, 398 S.E.2d 30 (1990).  

——————————

Rule 19.3. Methods of Collection and Submission of Required Data Elements.

Rules text
(a)  Each juvenile court shall utilize its local case management system to collect the required data elements as listed in Rule 19.2. 
  
(b)  Juvenile courts utilizing the JCATS (Canyon Software) case management system shall submit their data via automatic upload into JDEX. 
  
(c)  Juvenile courts not utilizing the JCATS case management system shall either: 
  
1.  A court dependent upon the Department of Juvenile Justice (DJJ) for some or all of its intake and/or probation services, provide all required data elements to DJJ which shall enter it into JDEX on behalf of the court pursuant to a memorandum of agreement between DJJ and each such court; or 
  
2.  A court independent of DJJ for all intake and probation services, manually enter the required data elements into JDEX until such court acquires a case management system capable of automatic upload consistent with JDEX technical requirements. 
  

——————————

Rule 19.4. Frequency of Data Submission.

Rules text
By the methods provided above in Rule 19.3, all required data elements shall be submitted through a regularly scheduled data upload into JDEX, preferably at the maximum frequency allowed by JDEX system parameters, but no less frequently than weekly. 
  

——————————

Rule 19.5. Updating of Required Data Elements.

Rules text
If the JDEX Committee establishes additional required data elements, notification shall be made to the clerks of juvenile courts by the JDEX Program Coordinator so that the submissions required by this rule include those additional data elements. 
  

——————————

Rule 20. Physical Restraint of Juveniles in the Courtroom

Consistent with applicable law, a juvenile may not be physically restrained during a court proceeding unless such restraint is authorized by court order or local protocol of the court. Every juvenile court shall establish a written protocol that addresses the circumstances under which a juvenile may be physically restrained while appearing in court, which considers the welfare and due process rights of the juvenile, the integrity of the judicial proceeding, and the safety of the court and public. 
  

  Editor's notes. - This rule was added effective July 1, 2020.  



 Appendix A

JUVENILE DOCKET SHEET INSTRUCTIONS 
  

Prepared: March 1, 1991 

Revised: April 2001 

Revised: October 23, 2017 

Revised: January 1, 2020 
  
Uniform Juvenile Court Rule 5 requires that each juvenile court clerk keep juvenile docketing information. The juvenile docketing information must include a completed complaint form (Form JUV-1-3) for each new case referred to the court. The clerk is required to follow the instructions below in completing the docket forms and maintaining the docketing information. 
  
The clerk shall make docketing information available for review by a representative of the Council of Juvenile Court Judges upon the Council's request. The information may be maintained in a juvenile docket book or may be maintained electronically in a format approved by the Council. 
  

Docket Entries 
  
1.  Case Number 
  
a.  Procedure. Enter the case number assigned by the court for each child referred to the juvenile court by way of a complaint. 
  
i.  A case is opened when an offense or group of offenses (delinquency or Children In Need of Services (CHINS) offenses) are referred to the court against the child. A case contains all offenses arising out of the same conduct, transaction, or event within the same jurisdiction, regardless of the number of offenses involving the same child. 
  
ii.  A case is opened when a complaint is filed alleging dependency. 
  
iii.  A case is opened when a petition for termination of parental rights is filed. 
  
iv.  A case is opened when a motion or petition defined as a special proceeding is filed. 
  
v.  A case is opened when a traffic citation is filed. 
  
b.  Specific Information and Examples. 
  
i.  Several children who participate in one or more offenses together should be counted separately. Make a separate case entry for each child. Each child is assigned a separate case number. Every hearing date is given a suffix as -01. Arraignment is case number #101-01, Adjudication is #101-02, Disposition is #101-03, CHINS review hearing is #101-04. 
  
ii.  Multiple offenses within the same case must be docketed. For example, Adam Smith is charged with two counts of burglary. One case number is assigned: Count 1 is listed as #101-A, Count 2 is listed as #102-B. 
  
iii.  The most serious offense out of a series of connecting offenses dictates if the case will be classified as delinquency, CHINS, or traffic. If a youth is charged with DUI (delinquency charge) and Following too Closely (traffic charge), both offenses will appear on a delinquency petition and it will be counted as a delinquency case. 
  
iv.  Violations of probation are considered new cases and are assigned new case numbers. Petitions to revoke probation shall reference the original case number, and the revocation hearing shall be given an additional suffix. 
  
v.  A termination of probation order is not assigned a new case and is not assigned a suffix number unless a hearing occurs. 
  
vi.  In dependency cases involving more than one child, separate case entries and case numbers are assigned for each child even though the children are listed on the same petition. This enables one to track individual case dispositions on each child. Each hearing is given a suffix as outlined below. For instance, the court enters a Dependency Removal Order for one child. That child is assigned case #202. The Preliminary Protective Hearing (PPH Hearing) is assigned #202-01, the adjudication is assigned #202-02, the disposition is assigned #202-03, the initial periodic review hearing is assigned #202-04, a motion for modification is assigned #202-05. The case number stays with the child until the dependency matter is closed or a termination of parental petition is filed. 
  
2.  Name. Enter the full name of the child in the following order: last name, first name, and middle name. 
  
3.  Address. Enter the child's complete address. 
  
4.  Race. Mark the appropriate box. 
  
5.  Age. Enter the age of the child as shown on the complaint form. 
  
6.  Date of Birth "DOB". Enter the child's date of birth. 
  
7.  Gender. Mark the appropriate box. 
  
8.  Parents' Names. Enter each parent's complete name (if known). Include the mother's maiden name. 
  
9.  Complaint Procedure. The complaint includes proceedings against or on behalf of a child, regardless of whether a petition has been filed. 
  
a.  Delinquency, CHINS, or Traffic Offenses. Enter the written description of the offense and reference relevant code section of the Official Code of Georgia, local ordinance or federal statute. (Example: O.C.G.A. § 16-8-2) 
  
b.  Dependency Cases. Enter a written description as to how the child is abused or neglected. In the event a Dependency Removal Order has been filed outlining the dependency issues, "see attached order" may be stated. 
  
c.  Termination of Parental Rights Cases. Enter a written description as to the circumstances that bring the child before the court for a termination of parental rights hearing. If a petition for termination of parental rights is being filed at the same time as the complaint, "see attached petition" may be stated. 
  
d.  Special Proceedings. Enter a written description as to the circumstances that bring the child before the court for a special proceeding. If a petition or motion is filed outlining those circumstances, "see attached petition" or "see attached motion" may be stated. Specify the type of special proceeding, as defined in 11(e)(i) listed below, that is being filed. 
  
10.  Type of Case. 
  
a.  Procedure. Mark the appropriate box that classifies the case type. All cases must be classified as one of the following types: 
  
i.  Delinquency (include whether offense is a felony or misdemeanor). 
  
ii.  CHINS. 
  
iii.  Dependency. 
  
iv.  Termination of Parental Rights. 
  
v.  Special Proceedings. 
  
vi.  Traffic. 
  
b.  Only one type may be designated per complaint. The most serious offense shall determine case type. Example: If a youth is charged with a delinquency offense and traffic offenses, the matter shall be considered a delinquency offense. 
  
11.  Opening of a Case and Hearing Count. 
  
a.  Delinquency Cases 
  
i.  The following occurrences will result in the opening of a delinquency case: 
  
1.  A complaint alleging delinquency is filed. 
  
2.  A Georgia Natural Resources/Game and Fish Division Notice of Summons is filed. 
  
3.  A delinquency case is received from the superior court by superior court order or transfer by the district attorney pursuant to O.C.G.A. § 15-11-560 and § 15-11-567 for either adjudication or disposition. 
  
4.  A delinquency case is received from another juvenile court (within Georgia or another state) for disposition pursuant to O.C.G.A. § 15-11-490. 
  
5.  A delinquency case is received from another juvenile court (within Georgia or another state) for supervision of probation. 
  
ii.  Each hearing conducted shall be assigned a hearing suffix listed after the case number as -01, -02, -03, and so forth until the matter is closed or transferred. Hearings that are rescheduled shall NOT be assigned a new hearing suffix. The following matters are examples of hearings that will be given a hearing suffix: 
  
1.  Detention Hearing. 
  
2.  Adjudication Hearing. 
  
3.  Disposition Hearing (if separate from adjudication). 
  
4.  Any hearing that resulted in a continuance order. 
  
5.  Any review hearing conducted by the court. 
  
6.  A hearing as to a petition to modify/vacate a previous order arising out of a delinquency case, including a petition to revoke probation. 
  
7.  A hearing as to a motion to extend probation arising out of a delinquency case. 
  
8.  A hearing on any post-dispositional motion arising out of a delinquency case, excluding contempt. 
  
b.  Children in Need of Services "CHINS" Cases  
  
i.  The following occurrences will result in the opening of a CHINS case: 
  
1.  A complaint alleging CHINS conduct is filed. 
  
2.  A CHINS case is received from another juvenile court (within Georgia or another state) for disposition. 
  
3.  A CHINS case is received from another juvenile court (within Georgia or another state) for supervision of probation. 
  
ii.  Each hearing conducted shall be assigned a hearing suffix listed after the case number as -01, -02, -03, and so forth until the matter is closed or transferred. Hearings that are rescheduled shall NOT be assigned a new hearing suffix. The following matters are examples of hearings that will be given a hearing suffix: 
  
1.  Continued Custody Hearing. 
  
2.  Adjudication. 
  
3.  Disposition (if separate from adjudication). 
  
4.  CHINS review. 
  
5.  Any review hearing conducted by the court, such as truancy review. 
  
6.  Any hearing that resulted in a continuance order. 
  
7.  A hearing as to a petition to modify/vacate a previous order arising out of a CHINS case, including a petition to revoke probation. 
  
8.  A hearing as to a motion to extend probation arising out of a CHINS case. 
  
9.  A hearing on any post-dispositional motion arising out of a CHINS case, excluding contempt. 
  
c.  Dependency Cases 
  
i.  The following occurrences will result in the opening of a dependency case: 
  
1.  A complaint alleging dependency is filed. 
  
2.  Upon the court sua sponte issuing a dependency removal order. 
  
3.  A determination is made pursuant to O.C.G.A. § 15-11-14 (c) that requires the transferred probate court case proceed as a dependency matter. 
  
*Note: Any review of the original dependency complaint or petition shall NOT result in the opening of a new case or assigning a new case number. The initial periodic review, the four-month review, all permanency hearings, and any motion for review filed shall not generate a new case number. 
  
ii.  Each hearing conducted shall be assigned a hearing suffix listed after the case number as -01, -02, -03, and so forth until the matter is closed or transferred. Hearings that are rescheduled shall NOT be assigned a new hearing suffix. The following matters are examples of hearings that will be given a hearing suffix: 
  
1.  Preliminary Protective Hearing. 
  
2.  Adjudication. 
  
3.  Disposition (if separate from adjudication). 
  
4.  Initial Periodic Review. 
  
5.  Citizen Review Panel Hearing. 
  
6.  Four-Month Review. 
  
7.  Permanency Hearing. 
  
8.  Any hearing that resulted in a continuance order. 
  
9.  A hearing on any motion filed by any party, including a motion to intervene. 
  
10.  Over 18 reviews. 
  
d.  Termination of Parental Rights Cases 
  
i.  The following occurrences will result in the opening of a termination of parental rights case: 
  
1.  A complaint seeking termination of parental rights or a petition for termination of parental rights is filed pursuant to O.C.G.A. § 15-11-280. 
  
2.  A complaint seeking reinstatement of parental rights or a petition for reinstatement of parental rights is filed pursuant to O.C.G.A. § 15-11-323. 
  
ii.  Each hearing conducted shall be assigned a hearing suffix listed after the case number as -01, -02, -03, and so forth until the matter is closed or transferred. Hearings that are rescheduled shall NOT be assigned a new hearing suffix. The following matters are examples of hearings that will be given a hearing suffix: 
  
1.  Pre-Trial Hearing/Status Hearing as the Petition of Termination of Parental Rights. 
  
2.  Hearing on the petition for termination of parental rights. 
  
3.  Any continued court reviews as required by O.C.G.A. § 15-11-322. 
  
4.  Citizen Review Panel Hearing. 
  
5.  Any hearing on a petition to reinstate parental rights. 
  
6.  Any hearing that resulted in a continuance order. 
  
7.  Over 18 reviews. 
  
e.  Special Proceeding Cases 
  
i.  The following occurrences will result in the opening of a special proceeding case: 
  
1.  A motion for contempt is filed pursuant to O.C.G.A. § 15-11-31. 
  
2.  A motion/request to inspect court records is filed pursuant to O.C.G.A. § 15-11-704. 
  
3.  A case is transferred to juvenile court pursuant to O.C.G.A. § 15-11-15 for determination or investigation of custody and support. 
  
4.  A case involving temporary guardianship received upon transfer from probate court pursuant to O.C.G.A. § 15-11-14. 
  
5.  A legitimation petition is filed in juvenile court pursuant to O.C.G.A. § 15-11-11. 
  
6.  A legitimation petition is transferred to the juvenile court by order of the superior court. 
  
7.  A court order finding a child unrestorably incompetent pursuant to O.C.G.A. § 15-11-658. 
  
8.  An application to marry is filed pursuant to O.C.G.A. § 15-11-10 (3)(A). 
  
9.  An application to enlist in the Army is filed pursuant to O.C.G.A. § 15-11-10 (3)(A). 
  
10.  An application to unseal a child's previously sealed records is filed pursuant to O.C.G.A. § 15-11-701. 
  
11.  A petition for waiver of parental notification requirement for an abortion is filed pursuant to O.C.G.A. § 15-11-682. 
  
12.  A petition for return of personal property is filed. 
  
13.  A request for records for statistical purposes is filed pursuant to Article 9 of the Juvenile Code. 
  
14.  A petition to proceed against a parent or guardian pursuant to O.C.G.A. § 20-2-766.1 is filed by a local school board. (See O.C.G.A. § 15-11-10 (3)(G).) 
  
ii.  Each hearing conducted shall be assigned a hearing suffix listed after the case number as -01, -02, - 03 and so forth until the matter is closed or transferred. Hearings that are rescheduled shall NOT be assigned a new hearing suffix. Any further review hearings shall be provided a hearing suffix. 
  
f.  Traffic Cases 
  
i.  The following occurrences result in the opening of a traffic case: 
  
1.  A uniform traffic citation is issued or a complaint alleging a traffic violation is filed. O.C.G.A. § 15-11-630. 
  
ii.  Each hearing conducted shall be assigned a hearing suffix listed after the case number as -01, -02, -03, and so forth until the matter is closed or transferred. Hearings that are rescheduled shall NOT be assigned a new hearing suffix. The following matters are examples of hearings that will be given a hearing suffix: 
  
1.  Adjudication. 
  
2.  Disposition (if separate from adjudication). 
  
3.  Hearings on petitions to modify/vacate a previous order arising out of a traffic case. 
  
4.  Any review hearing conducted by the court. 
  
12.  Referral Source. Enter the referral source for the complaint, such as "Atlanta PD," "DFCS," "Parent," "Court," etc. This information is also contained on the complaint form under "complainant." 
  
13.  Child's Attorney Type. Indicate the child's attorney type by checking the appropriate box (appointed or retained). 
  
14.  Date, Type, and Amount of Bond. If the court sets bond for the child, indicate the date, type, and amount. Example: Date: 01/10/91, Type: Cash, Amount: $150. 
  
15.  Date Complaint Received. Enter the date the complaint was physically received by the court. 
  
( ) RYDC, ( ) Detention Home, ( ) Foster Care, ( ) Shelter Care, ( ) Other. 
  
16.  Date Child Taken Into Custody. Enter the date that the child was physically taken into custody by law enforcement or DFCS. If the child was not taken into custody, leave the space blank. 
  
17.  Date and Location Where Child was Detained or Placed. Enter the date the child was detained or placed, and place an "X" in the appropriate box: (  ) RYDC, (  ) Non-secure placement (  ) Foster Care, (  ) Shelter Care, (  ) Other. 
  
18.  Detention Hearing/Continued Custody Hearing Date. If a detention hearing or continued custody hearing was held, enter the date. 
  
19.  Released to. If the child was taken into custody, enter the date and to whom the child was released, regardless of whether or not there was a detention or continued custody hearing. 
  
Example: Date child was taken into custody 
Released to: Jane Smith 

Relationship: Mother 
  
20.  Date Petition Filed. Enter the date the petition was filed in the clerk's office. 
  
21.  Date of Arraignment. Enter the arraignment for delinquency and CHINS offenses. If the court has a judicial process, other than a separate formal arraignment hearing, in which the child is informed of the charge(s) against him/her, his/her rights are explained, and a plea is entered, this can be considered an arraignment for practical purposes and the date of that proceeding should be entered. If the case is dismissed or withdrawn prior to adjudication, enter the date of dismissal or withdrawal. 
  
22.  Adjudicatory Hearing Date. Enter the date of the adjudicatory hearing or the first date of a multi-day adjudicatory hearing. 
  
23.  Date of Disposition. Enter the date the court makes a final disposition. If the court orders that the child be placed on probation in a delinquency or CHINS case, enter the date the child is placed on probation as the date of disposition. 
  
24.  Case Disposition. Check the appropriate box to indicate the case disposition or court action for each offense. 
  
a.  If the case type is delinquency or CHINS, the case disposition will be one of the following: 
  
i.  Adjudicated. Check this option if the court finds the child committed the offense (by admission or after trial). 
  
ii.  Dismissed. Check this option if the complaint or petition is dismissed for any reason prior to trial or the court finds at trial that the child is not delinquent or a CHINS. 
  
Examples: (1) If the court found the child delinquent but found that the child was not in need of rehabilitation and dismissed the case. (2) If the court held the disposition open for a period of time and eventually dismissed the case. (3) If the court diverted the case. 
  
iii.  Transferred to Another Juvenile Court. Check this option if the court transfers the case to another juvenile court for trial. 
  
iv.  Transferred to Superior Court. Check this option if the court transfers the case to superior court for trial. 
  
v.  Informal Adjustment. Check this box if the offense is disposed of informally. If this option is selected, the "case disposition" will also be "informally adjusted." 
  
vi.  CHINS. Check this box if the offense is handled through the CHINS protocol and no petition is filed. If this option is selected, the "case disposition" will also be "CHINS protocol." 
  
b.  If the case type is dependency, the case disposition will be one of the following: 
  
i.  Adjudicated. Check this option if the court finds the child is dependent. 
  
ii.  Dismissed. Check this option if the court dismisses the case for any reason prior to trial or finds that the child is not dependent at trial. 
  
iii.  Order entered. Check this option if the court enters an order following any hearing, other than the adjudication hearing, on a dependency case. 
  
c.  If the case type is termination of parental rights, the case disposition will be one of the following: 
  
i.  Granted. Check this option if the court grants the petition for termination of parental rights. 
  
ii.  Denied. Check this option if the court denies the petition for termination of parental rights. 
  
iii.  Dismissed. Check this option if the petition for termination of parental rights is dismissed for any reason prior to trial. Example: Petition is withdrawn by DFCS. 
  
iv.  Order Entered. Check this option if the court enters an order following a review of the matter. 
  
d.  If the case type is special proceedings, the case disposition will be one of the following: 
  
i.  Granted. Check this option if the court grants the petition. 
  
ii.  Denied. Check this option if the court denies the petition. 
  
iii.  Dismissed. Check this option if the court dismisses the petition for any reason prior to hearing the petition on the merits. 
  
iv.  Order Entered. Check this option if the court enters an order following a review of the matter. 
  
e.  If the case type is traffic, the case disposition will be one of the following: 
  
i.  Adjudicated. Check this option if the court finds the child committed the offense (by admission or after trial). 
  
ii.  Dismissed. Check this option if the complaint or petition is dismissed for any reason prior to trial or the court finds at trial that the child has not committed the traffic offense. 
  
iii.  Informal Adjustment. Check this box if the offense is disposed of informally. If this option is selected, the "case disposition" will also be "informally adjusted." 
  
25.  Mark the appropriate box to indicate the type of disposition for each offense. 
  
a.  For CHINS offenses, mark the appropriate box(es) to indicate the type of disposition for each offense: 
  
i.  Informal Adjustment. Check this box if the case is informally adjusted and no petition is filed. 
  
ii.  CHINS Protocol. Check this box if the case if handled through the local CHINS protocol and no petition is filed. 
  
iii.  Dismissed. Check this box if the offense was ultimately dismissed by the court. Example: Any individual count of a multi-count petition is dismissed pursuant to plea negotiations or the State cannot prove an individual count. 
  
iv.  Home Without Conditions. Check this box if the child remains with his or her caregiver without limitations or conditions. 
  
v.  Home With Conditions. Check this box if the child remains with his or her caregiver subject to limitations and conditions as the court may prescribe. 
  
vi.  Probation/Supervision. Check this box if probation or supervision with official court action is ordered by the judge. 
  
vii.  Community Service. Check this box if the child is ordered to complete community service. 
  
viii.  Restitution. Check this box if the child is ordered to pay restitution. 
  
ix.  Fine. Check this box if the child is ordered to pay a fine. 
  
x.  Local Court Approved Program. Check this box if the child is ordered to attend a local court approved program. *Note: Each local jurisdiction may have additional, more specific offense disposition codes dependent upon the services available in their community. 
  
xi.  Protective Order. Check this box if the court issues a protective order under O.C.G.A. § 15-11-29. 
  
xii.  Counseling/Counsel and Advice. Check this box if the child is ordered to participate in counseling or in counsel and advice. 
  
xiii.  High School Diploma/Equivalent. Check this box if the child is ordered to obtain a high school diploma or its equivalent. 
  
xiv.  License Suspension. Check this box if the child's license is suspended. 
  
xv.  Transferred to Other Juvenile Court. Check this box if final disposition is to transfer the case to another juvenile court. If the case is transferred to another juvenile court, enter the name of the court. Example: Fulton County Juvenile Court. 
  
xvi.  Dismissed - Unrestorably Incompetent. Check this box if the court dismisses the petition and finds the child unrestorably incompetent pursuant to O.C.G.A. § 15-11-658. 
  
xvii.  Competency Remediation. Check this box if the child is found incompetent to proceed but the child's incompetence may be remediated. 
  
xviii.  Custody Other. Check this box if custody is granted to a person or agency other than DFCS and indicate the name of the person or agency to whom custody is granted. If custody is granted to a person, specify his/her relationship to the child. 
  
xix.  Custody to DFCS. Check this box if the court orders that the child be placed in the custody of the Department of Family and Children Services. 
  
xx.  Appealed. Check whether or not the disposition was appealed and enter the date the notice of appeal was filed with the court. 
  
xxi.  Date of Remittitur. Enter the date the remittitur is received if case is being appealed. 
  
xxii.  Judgment on Appeal. Enter the judgment on appeal. Example: Affirmed in part. 
  
b.  For delinquency offenses, mark the appropriate box(es) to indicate the type of disposition for each offense: 
  
i.  Informal Adjustment. Check this box if the case is informally adjusted and no petition is filed. 
  
ii.  Dismissed. Check this box if the offense was ultimately dismissed by the court. Example: Any individual count of a multi-count petition is dismissed pursuant to plea negotiations or the State cannot prove an individual count. 
  
iii.  Counseling/Counsel and Advice. Check this box if the child is ordered to participate in counseling or in counsel and advice. 
  
iv.  Probation/Supervision. Check this box if probation or supervision with official court action is ordered by the judge. 
  
v.  High School Diploma/Equivalent. Check this box if the child is ordered to obtain a high school diploma or its equivalent. 
  
vi.  Community Service. Check this box if the child is ordered to complete community service. 
  
vii.  Restitution. Check this box if the child is ordered to pay restitution. 
  
viii.  Fine. Check this box if the child is ordered to pay a fine. 
  
ix.  License Suspension. Check this box if the child's license is suspended. 
  
x.  Detention under O.C.G.A. § 15-11-601. Check this box if the court orders that the child be detained for up to 30 days in a Youth Detention Center (YDC). 
  
xi.  Committed - Check this box if the child is committed to Department of Juvenile Justice (DJJ), regardless of whether the child is placed in a YDC or alternative placement with the exception that if the child is committed under the designated felony statute, check the box "Committed - Designated Felony." 
  
xii.  Committed - Designated Felony with no Restrictive Custody. Check this box if the child is committed to DJJ as a designated felon and no restrictive custody is ordered by the court. 
  
xiii.  Committed - Designated Felony with Restricted Custody. Check this box if the child is committed to DJJ as a designated felon. Enter the number of months of restrictive custody ordered by the court. 
  
xiv.  Transferred to Superior Court. Check this box if the court orders that the case be transferred to the superior court. 
  
xv.  Dismissed - Unrestorably Incompetent. Check this box if the court dismisses the petition and finds the child unrestorably incompetent pursuant to O.C.G.A. § 15-11-658. 
  
xvi.  Competency Remediation. Check this box if the child is found incompetent to proceed but the child's incompetence may be remediated. 
  
xvii.  Custody Other. Check this box if custody is granted to a person or agency other than DFCS and indicate the name of the person or agency to whom custody is granted. If custody is granted to a person, specify his/her relationship to the child. 
  
xviii.  Custody to DFCS. Check this box if the court orders that the child be placed in the custody of DFCS. 
  
xix.  Appealed. Check whether or not the disposition was appealed and enter the date the notice of appeal was filed with the court. 
  
xx.  Date of Remittitur. Enter the date the remittitur is received if case is being appealed. 
  
xxi.  Judgment on Appeal. Enter the judgment on appeal. Example: Affirmed in part. 
  
c.  Traffic. Check this box if the court finds that the child has committed the traffic offense. 
  
i.  Reprimand/Counsel/Warn. Check this box if the child is reprimanded, counseled, or warned. 
  
ii.  Probation/Supervision. Check this box if probation or supervision with official court action is ordered by the judge. 
  
iii.  License Suspension. Check this box if the child's license is suspended. 
  
iv.  Traffic School. Check this box if the child is required to attend a traffic school approved by DDS. 
  
v.  Substance Abuse Program. Check this box if the child is required to attend a substance abuse clinic or program. 
  
vi.  Fine. Check this box if the child is ordered to pay a fine. 
  
vii.  Community Service. Check this box if the child is ordered to complete community service. 
  

  Editor's notes. - Appendix A was amended effective January 1, 2020.  



 Appendix B


  Editor's notes. - The following uniform forms are not part of the official rules of the Juvenile Court of Georgia, but have the approval of the Council of Juvenile Court Judges of Georgia.  

Form 1. Delinquency Complaint.

 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

Form 2. Dependency Complaint.

 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

Form 3. Children in Need of Services (CHINS) Complaint.

 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

Form 4. Summons and Process.

 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

Form 5. Witness Subpoena.

 CLICK TO VIEW  FORM 
 
  

Form 6. Subpoena for the Production of Evidence.

 CLICK TO VIEW  FORM 
 
  

Form 7. Notice of Hearing on Transfer to Superior Court.

 CLICK TO VIEW  FORM 
 
  

Form 8. Application for Bail.

 CLICK TO VIEW  FORM 
 
  

Form 9. Affidavit and Arrest Warrant.

 CLICK TO VIEW  FORM 
 
  

Form 10. Acknowledgment of Rights.

 CLICK TO VIEW  FORM 
 
  

Form 11. Informal Adjustment Agreement.

 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

Form 12. Order for Detention.

 CLICK TO VIEW  FORM 
 
  

Form 13. Order of Commitment.

 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

Form 14. Social History Format.

 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

Form 15. Dependency Removal Order.

 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

Cross references. - Department of Juvenile Justice, § 49-4A-1 et seq.  

Form 16. Motion for Access to Juvenile Court Hearing.

 CLICK TO VIEW  FORM 
 
  

Form 17. Order Granting Motion for Access to Juvenile Court Hearing.

 CLICK TO VIEW  FORM 
 
  

Form 18. Order Denying Motion for Access to Juvenile Court Hearing.

 CLICK TO VIEW  FORM 
 
  

Form 19. Request to Use Recording Device in Judicial Proceeding.

 CLICK TO VIEW  FORM 
 
  

Form 20. Order in Response to Request to Use Recording Device in Judicial Proceeding.

 CLICK TO VIEW  FORM 
 
  

Form 21. Order on Motion to Close a Hearing in a Dependency Proceeding.

 CLICK TO VIEW  FORM 
 
  

Form 22. Order on Motion to Exclude Person(s) From a Hearing in a Dependency Proceeding.

 CLICK TO VIEW  FORM 
 
  

Form 23. Parental Notification of Abortion - Petition for Waiver.

 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

Form 24. Parental Notification Certificate - Hearing Not Timely Held.

 CLICK TO VIEW  FORM 
 
  

Form 25. Parental Notification Certificate - Petitioner Failed to Appear.

 CLICK TO VIEW  FORM 
 
  

Form 26. Parental Notification - Hearing Held But Decision Not Timely Filed.

 CLICK TO VIEW  FORM 
 
  

——————————

UNIFORM RULES FOR THE PROBATE COURTS

Rule
 		 Effective Date.
 1. Preliminary Provisions.
 2. Definitions.
 3. Officers of the Court.
 4. Court Records.
 5. Court Procedure.
 6. Motions and Applications.
 7. Civil Discovery.
 8. Pre-trial Proceedings.
 9. Custody of Evidence - Civil Cases.
 10. Hearings and Trials.
 11. Telephone and Video-Conferencing.
 12. Appeals.
 13. Council of Probate Court Judges of Georgia.
 14. Mandatory Continuing Judicial Education (MCJE).
 15. Criminal Proceedings.
Standard Forms and General Instructions
 		 GPCSF 1. General Instructions.
 		GPCSF 2. Petition for Temporary Letters of Administration.
 		GPCSF 3. Petition for Letters of Administration.
 		GPCSF 4. Petition to Probate Will in Common Form.
 		GPCSF 5. Petition to Probate Will in Solemn Form.
 		 GPCSF 6. Reserved.
 		GPCSF 7. Petition to Probate Will in Solemn Form and for Letters of Administration with Will Annexed.
 		GPCSF 8. Petition for Letters of Administration with Will Annexed (Will Previously Probated).
 		GPCSF 9. Petition for Order Declaring No Administration Necessary.
 		GPCSF 10. Petition for Year's Support.
 		GPCSF 11. Petition for the Appointment of an Emergency Guardian and/or Conservator for a Proposed Ward.
 		GPCSF 12. Petition for the Appointment of a Guardian and/or Conservator for a Proposed Ward.
 		GPSCF 13. Petition of Personal Representative for Leave to Sell Property.
 		GPCSF 14. Petition of Conservator for Leave to Sell Property or Rent, Lease, or Otherwise Dispose of Property.
 		GPCSF 15. Petition for Leave to Sell Perishable Property by Conservator.
 		 GPCSF 16. [Reserved].
 		GPCSF 17. Petition for Leave to Convey or Encumber Property Previously Set Aside as Year's Support.
 		GPCSF 18. Petition for Presumption of Death of Missing Individual Believed to be Dead.
 		 GPCSF 19. Petition to Compromise Doubtful Claim of Minor/Ward.
 		GPCSF 20. Petition for Leave to Encroach on Corpus.
 		GPCSF 21. Bond of Administrators, Guardians, Executors, Etc.
 		GPCSF 22. Petition to Establish Custodial Account for Minor or Incapacitated Adult.
 		 GPCSF 23 - 27. [Reserved/Relocated].
 		GPCSF 28. Petition for Temporary Letters of Guardianship of Minor.
 		GPCSF 29. Petition for Letters of Permanent Guardianship of Minor.
 		GPCSF 30. Petition for Letters of Conservatorship of Minor.
 		GPCSF 31. Application for Permit to Conduct Public Fireworks Display.
 		GPCSF 32. Petition by Personal Representative for Waiver of Bond and/or Grant of Certain Powers.
 		GPCSF 33. Petition for Discharge of Personal Representative.
 		GPCSF 34. Petition of Conservator for Final Settlement of Accounts and Discharge from Office and Liability.
 		 GPCSF 35. Reserved.
 		GPCSF 36. Petition for the Appointment of a Temporary Medical Consent Guardian for a Proposed Medical Consent Ward.
 		GPCSF 37 - 51. [Reserved/Relocated].
 		 GPCSF 52. Reserved/Relocated].
 		 GPCSF 53. Commission to Administer Oath.
 		 GPCSF 54. Service upon Minor or Adult Ward by Guardian.
 		 GPCSF 55 - 57. [Reserved/Relocated].
 		 GPCSF 58. Adult Conservatorship Inventory and Asset Management Plan.
 		 GPCSF 59. Minor Conservator Inventory and Asset Management Program.
 		GPCSF 60. Rserved.
 		GPCSF 65. Petition for Restoration of an Individual Found to Be in Need of a Guardian and/or Conservator.
 		GPCSF 70. Certificate in Accordance with Uniform Probate Court Rule 5.9(D).
 		 GPCSF 71. Petition for Leave to Sell Perishable Property by Personal Representative.
 		GPCSF 72. Petition for Determination of Right of Disposition of Remains of a Decedent.
 		GPCSF Supplement 1. Determination by Court that a Person May Act as Guardian or Appointment of Guardian ad litem.
 		GPCSF Supplement 2. Appointment of Special Process Server.
 		GPCSF Supplement 3. Certificate of Service.
 		GPCSF Supplement 4. Oath.
 		GPCSF Supplement 5. Petition for Letters of Testamentary Guardianship.
 		GPCSF Supplement 6. Interrogatories to Witness to Will.
Cross references. - Effect of rules of court, § 15-1-5.  

 Effective Date.


July 1, 1985 
  
In accordance with the directive of Article VI, Section IX, Paragraph I, of the Constitution of the State of Georgia of 1983, the Uniform Rules for Juvenile Courts, the Uniform Rules for Probate Courts, and the Uniform Rules for Magistrate Courts are hereby adopted by order of the Supreme Court of Georgia. 
  

  Editor's notes. - The Georgia Supreme Court revised in their entirety, the Georgia Uniform Probate Court Rules, effective August 5, 2010.  
Law reviews. -  For annual survey of law of wills, trusts, and administration of estates, see 38 Mercer L. Rev. 417 (1986).  

——————————

Rule 1. Preliminary Provisions.

Pursuant to the inherent powers of the Court and Article VI, Section IX, Paragraph I of the Georgia Constitution of 1983, and in order to provide for the speedy, efficient and inexpensive resolution of disputes and prosecutions, these rules are promulgated. It is not the intention, nor shall it be the effect, of these rules to conflict with the Constitution or substantive law, either per se or in individual actions and these rules shall be so construed and in case of conflict shall yield to substantive law. 
  

——————————

1.1. Repeal of local rules

Rules text
All local rules of the probate courts in effect as of the effective date of this rule are hereby repealed. 
  

——————————

1.2. Matters of statewide concern

Rules text
These rules, to be known as "Uniform Probate Court Rules," are to be given statewide application. 
  

Cross references. - Georgia Civil Practice Act, § 9-11-85.  

——————————

1.3. Deviation

Rules text
These rules are not subject to local deviation except as provided herein. A specific rule may be superseded in a specific action or case by an order of the court entered in such case explaining the necessity for deviation and served upon the attorneys in the case. 
  
No person shall be denied access to the court nor be prejudiced in any way for failure to comply with a standing order of which the person does not have actual notice. 
  
"Actual notice" shall be deemed to have been satisfied by providing copies of such order to attorneys and pro se litigants, service by a party upon opposing parties and publicized dissemination in such locations as the offices of the clerks of court, law libraries, legal aid societies and public libraries. Mere filing of standing orders and posting in prominent places in the courthouse shall not suffice as actual notice. 
  

——————————

1.4. Amendments

Rules text
The Council of Probate Court Judges of Georgia shall have a permanent committee to recommend to the Supreme Court such changes and additions to these rules as may from time to time appear necessary or desirable. 
  
The State Bar of Georgia shall receive notice of the proposed changes and additions and be given the opportunity to comment. 
  

——————————

1.5. Publication of rules and amendments

Rules text
These rules and any amendments to these rules shall be published in the official Advance Sheets of the Supreme Court of Georgia. Unless otherwise provided, the effective date of any amendment to these rules is the date of publication in the Advance Sheets to the Georgia Reports. 
  

——————————

Rule 2. Definitions.


——————————

2.1. Non-sexist pronouns

Rules text
For the sake of brevity only, the pronoun "he" shall include "she" and vice versa, unless the context clearly indicates otherwise; the pronoun "her" shall include "him" and vice versa, unless the context clearly indicates otherwise. 
  
Law reviews. -  For article "Gender and Justice in the Courts: A Report to the Supreme Court of Georgia by the Commission on Gender Bias in the Judicial System," see 8 Ga. St. U.L. Rev. 539 (1992).  

——————————

2.2. Judge

Rules text
The word "judge" as used in these rules refers to any of the several active judges of the probate courts of Georgia, and to any other person who may at the time be performing a judicial function of the probate court of this state in accordance with law. 
  

——————————

2.3. Clerk

Rules text
The word "clerk" as used in these rules refers to any clerk or deputy clerk of any of the several probate courts in this state. 
  

——————————

2.4. Attorney

Rules text
The word "attorney" as used in these rules refers to any person who is an active member in good standing of the State Bar of Georgia, and to any person who is permitted, as provided below in Rule 3.3.3, to represent a party in an action pending in a probate court of the State of Georgia, and to any person representing himself pro se in an action pending in a probate court of this state. The word "attorney" is synonymous with "counsel" in these rules. 
  

——————————

2.5. Plaintiff/defendant/petition

Rules text
The term "plaintiff" includes petitioner, applicant or propounder, and the term "defendant" includes caveator or respondent. "Petition" includes any application to the court for an order. 
  

——————————

2.6. Abbreviation of the Code

Rules text
The letters "OCGA" shall mean, and refer to, the Official Code of Georgia Annotated. 
  

——————————

2.7. Article 6 Probate Courts

Rules text
(A)  "Article 6 Probate Courts" refers to a probate court with expanded jurisdiction according to Article 6 of Chapter 9 of Title 15 of the Code, OCGA §§ 15-9-120 through 15-9-127, which are probate courts in counties with a population of more than 96,000 persons according to the U.S. Decennial Census of 1990 or any future such census in which the judge thereof has been admitted to the practice of law for at least seven (7) years. 
  
(B)  The general laws and rules of pleadings, defenses, amendments, counter or cross claims, third-party practice, joinder of parties and causes, parties, discovery and depositions, interpleader, intervention, evidence, motions, summary judgment, relief from judgments, and the effect of judgments which are applicable in the superior courts shall be applicable to and govern in civil cases before Article 6 Probate Courts. 
  

——————————

2.8. Article 6 Probate Courts - concurrent jurisdiction with superior courts

Rules text
In accordance with OCGA § 15-9-127, Article 6 Probate Courts have concurrent jurisdiction with superior courts in proceedings regarding: 
  
(A)  Declaratory judgments; 
  
(B)  Tax-motivated estate planning dispositions of wards' property; 
  
(C)  Approval of settlement agreements; 
  
(D)  Appointment of new trustees; 
  
(E)  Acceptance of resignation of a trustee at beneficiaries' written request; 
  
(F)  Acceptance of resignation of trustee upon petition of trustee; 
  
(G)  Motions for DNA testing; 
  
(H)  Conversion to a unitrust; and 
  
(I)  Adjudication of petition for direction or construction of a will. 
  

——————————

Rule 3. Officers of the Court.


——————————

3.1. Judges

Rules text
Pursuant to OCGA § 15-9-2.1, the probate court has the authority to appoint full-time and part-time associate judges. The probate court determines the salary and benefits paid to the associate judge, subject to county approval. Associate judges shall be equally as qualified as the elected probate judge to receive appointment. Full-time associate judges shall not practice law outside the associate judgeship, except as otherwise provided by law. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

3.2. Appointment of attorney to act in judge's absence

Rules text
(A)  Whenever a judge appoints an attorney to act in his stead pursuant to OCGA § 15-9-13(a), said appointment shall be by written order which shall specify the cases or time period covered and shall be recorded in the minutes of the court. Whenever the attorney so appointed signs an order while acting as judge, there shall appear following such signature: "Exercising the jurisdiction of the probate court pursuant to order of Judge ________, dated ________, as provided by OCGA § 15-9-13(a)." It shall not be necessary for the judge to confirm any such order when the judge resumes his jurisdiction. However, if the appointment was for an indefinite period, the judge shall enter and record an order terminating the appointment when he resumes jurisdiction. The foregoing is not intended to imply that OCGA § 15-9-13(a) is the only allowable method of providing a substitute, but only to establish a uniform procedure when OCGA § 15-9-13(a) is used. 
  
(B)  In Article 6 Probate Courts only with respect to contested matters, any attorney appointed to act instead of a judge pursuant to OCGA § 15-9-13(a), and any hearing officer appointed under any applicable law to hold a hearing in lieu of the judge, shall have been admitted to the practice of law for at least seven (7) years. Such substitute need not be a resident of the same county as the judge making such appointment. 
  

——————————

3.3. Attorneys


Rules text
3.3.1. Entry of appearance

No attorney shall appear in that capacity before a probate court until he has entered an appearance by filing a signed entry of appearance form or by filing a signed pleading in a pending action. An entry of appearance shall state (1) the case style and number; (2) the identity of the party for whom the appearance is made; and (3) the name and current office address and telephone number of the attorney. The filing of any pleading, unless otherwise specified by the probate court, shall constitute an appearance by the person(s) signing such pleading. 
  
Any attorney who has been admitted to practice in this state but who fails to maintain active membership in good standing in the State Bar of Georgia and who makes or files any appearance or pleading in a probate court of this state while not in good standing shall be subject to the contempt powers of the probate court. 
  

3.3.2. Withdrawal

An attorney appearing of record in any action pending in any probate court, who wishes to withdraw as counsel for any party therein, shall submit a written request to the judge of said court for an order of court permitting such withdrawal. Such request shall state that the attorney has given due written notice to his client respecting such intention to withdraw ten (10) days (or such lesser time as the court may permit in any specific instance) prior to submitting the request to the court or that such withdrawal is with the client's consent. Such request will be granted unless in the judge's discretion to do so would delay the trial of the action or otherwise interrupt the orderly operation of the court or be manifestly unfair to the client. The attorney requesting an order permitting withdrawal shall give notice to opposing counsel and shall file with the clerk in each such action and serve upon his client, personally or at his last known address, a notice which shall contain at least the following information: 
  
(1)  That the attorney wishes to withdraw;  
  
(2)  That the court retains jurisdiction of the action; 
  
(3)  That the client has the burden of keeping the court informed respecting where notices, pleadings or other papers may be served; 
  
(4)  That the client has the obligation to prepare for trial or hire other counsel to prepare for trial when the trial date has been set;  
  
(5)  That if the client fails or refuses to meet these burdens, the client may suffer adverse consequences;  
  
(6)  The dates of any scheduled proceedings, including trial, and that holding of such proceedings will not be affected by the withdrawal of counsel;  
  
(7)  That service of notices may be made upon the client at his last known address; and  
  
(8)  Unless the withdrawal is with the client's consent, the client's right to object within ten (10) days of the date of the notice. 
  
The attorney seeking to withdraw shall prepare a written notification certificate stating that the above notification requirements have been met, the manner by which such notification was given to the client and the client's last known address and telephone number. The notification certificate shall be filed with the court and a copy mailed to the client and all other parties. The client shall have ten (10) days prior to entry of an order permitting withdrawal or such lesser time as the court may permit within which to file objections to the withdrawal. After the entry of an order permitting withdrawal, the client shall be notified by the withdrawing attorney of the effective date of the withdrawal; thereafter all notices or other papers may be served on the party directly by mail at the last known address of the party until new counsel enters an appearance. 
  

3.3.3. Special admission of attorneys from other states

(A)  When permitted by law or rules, any attorney admitted to practice in the courts of record of another state who desires to be specially admitted to practice in a specific action pending in a probate court of Georgia shall make application for such special admission to the judge in which the action is pending or is to be brought. Such application shall contain the following information: 
  
1.  The name, current address and telephone number of the attorney making such application; 
  
2.  A listing of the state or states in which such attorney is duly licensed to practice; 
  
3.  A statement that the out-of-state attorney has associated in the action an attorney who is a resident of Georgia, and who is an active member in good standing of the State Bar of Georgia, or that he requests a waiver of this requirement; and 
  
4.  The name and current office address and telephone number maintained by the associated attorney, if applicable. 
  
The requirements of 3. and 4. above may be waived in writing by the judge. 
  
(B)  Service may be had upon the associated attorney in all matters connected with said action with the same effect as though personally made upon the out-of-state attorney specially admitted to practice in the action. The out-of-state attorney so admitted to practice in such action shall be subject to the orders of the court of this state and amenable to disciplinary action as though he were regularly admitted to practice in the State of Georgia. 
  

3.3.4. Entries of appearance and withdrawals by members or employees of law firms or professional corporations

The entry of an appearance or request for withdrawal by an attorney who is a member or an employee of a law firm or professional corporation shall relieve the other members or employees of the same law firm or professional corporation from the necessity of filing additional entries of appearance or requests for withdrawal in the same action. 
  

3.3.5. Notification of representation

No attorney shall appear in his representative capacity before a probate court until he has entered an appearance by filing a signed entry of appearance form or by filing a signed pleading in a pending action. An entry of appearance shall state (1) the style and case number; (2) the identity of the party for whom the appearance is made; and (3) the name and current office address, telephone number and bar number of the attorney. 
  

3.3.6. Timeliness of notice

Within forty-eight (48) hours after being retained, an attorney shall mail to the court and opposing counsel or file with the court the entry of appearance in the pending matter. Failure to timely file shall not prohibit the appearance and representation by said counsel. 
  

3.3.7. Notice of settlements or dismissals

Immediately upon the settlement or dismissal of any civil action the involved attorneys shall notify the judge in writing of such event. 
  

3.3.8. Duty to attend and remain in court

Subject to the provisions of Rule 6.11, attorneys having matters on calendars, or who are otherwise directed to do so, unless excused by the court, are required to be in court at the call of the matter and to remain until otherwise directed by the court. Should the judge temporarily excuse counsel from the courtroom before the matter is concluded such attorney(s) shall return as directed. Failure of any attorney in this respect shall subject him to the contempt powers of the court. 
  

3.3.9. Binding authority

An attorney of record has apparent authority to enter into agreements on behalf of his client(s). Oral agreements, if established, are enforceable. 
  

3.3.10. Number of arguments

Not more than two attorneys shall be permitted to argue any case for any party except by leave of court; in no event shall more than one attorney for each party be heard in concluding argument. 
  

3.3.11. Notice of substitution of counsel

When an attorney has already filed an entry of appearance and the client wishes to substitute counsel, it will not be necessary for the former attorney to comply with Rule 3.3.2. Instead, the former attorney may file with the clerk a notice of substitution of counsel signed by the party and the former attorney. The notice shall contain the style of the case and the name, address, telephone number and bar number of the substitute counsel. A copy of the notice shall be served on the substitute counsel, opposing counsel or party if unrepresented, and the assigned judge. No other or further action shall be required by the former attorney to withdraw from representing the party. The substitution shall not delay any proceeding or hearing in the case. 
  

3.3.12. Duty to utilize assigned judge; notification of previous presentation to another judge

Attorneys shall not present to any judge any matter or issue in any case which has been assigned to or a ruling made by another judge, except under the most compelling circumstances. In that event, any attorney doing so shall first advise the judge to whom the matter is presented that the action is assigned to or a ruling has been made by another judge. Counsel shall also inform the assigned or previous ruling judge as soon as possible that the matter was presented to another judge. Attorneys shall not present to a judge any matter which has been previously presented to another judge without first advising the former of the fact and the result of such previous presentation. 
  

——————————

Rule 4. Court Records.


——————————

4.1. Access to court files

Rules text
All court records are public and are to be available for public inspection unless public access is limited by law or by the procedure set forth below. 
  

——————————

4.2. Integrity of original court records

Rules text
No original papers may be withdrawn from the probate court. 
  

——————————

4.3. Copies of records

Rules text
Copies of records may be obtained for a reasonable cost. 
  

——————————

4.4. Limitation of access - motions and orders

Rules text
Upon motion by any party to any action, the court may limit access to court files respecting that action which would otherwise be public. The order of limitation shall specify the part of the file to which access is limited, the nature and duration of the limitation, and the reason for limitation. 
  

——————————

4.5. Limitation of access - finding of harm

Rules text
An order limiting access shall not be granted except upon a finding that the harm otherwise resulting to the privacy of a person in interest clearly outweighs the public interest. 
  

——————————

4.6. Limitation of access - review

Rules text
A copy of an order limiting access shall be transmitted to and subject to review by the Supreme Court. 
  

——————————

4.7. Limitation of access - amendments

Rules text
Upon notice to all parties of record and after hearing, an order limiting access may be reviewed and amended by the court entering such order or by the Supreme Court at any time on its own motion or upon the motion of any person for good cause. 
  

——————————

Rule 5. Court Procedure.


——————————

5.1. Ex parte communications

Rules text
Except as authorized by law, rule, or canon, judges shall neither initiate nor consider ex parte communications by interested parties or their attorneys concerning a pending or impending proceeding. 
  

——————————

5.2. Ex parte orders

Rules text
Under compelling circumstances, a motion for temporary limitation of access, not to exceed thirty (30) days, may be granted, ex parte, upon motion accompanied by supporting affidavit. 
  

——————————

5.3. Pleadings and filing

Rules text
 
  

5.3.1. Preparation of documents

To the extent practical, all materials presented for filing in any probate court shall be typed, legibly written or printed in black ink suitable for reproduction, on opaque white paper measuring 81/2" x 11" of a good quality, grade and weight, on only one side of the paper. Manuscript covers and backings shall be omitted wherever practical. Preparation of wills on 81/2" x 11" paper is encouraged but not mandatory. 
  

5.3.2. Time of docketing

Actions shall be entered by the clerk in the proper docket immediately or within a reasonable period after being received in the clerk's office, provided the filing requirements pursuant to Rule 5.3.12 have been complied with by the filing party. 
  

5.3.3. Caption

Every document or pleading presented for filing in a probate court shall bear a caption which sets out the exact nature of the pleading or the type of petition. 
  


JUDICIAL DECISIONS

Failure to caption petition. - It was error for the superior court to direct a verdict in favor of a propounder because pursuant to Ga. Unif. Prob. Ct. R. 5.3.3, the propounder was required to provide a caption on the propounder's petition to probate a will purported to be the last will and testament of the propounder's mother that set out the exact nature of the pleading or the type of petition, which was to probate a copy of a will in lieu of a lost original; however, not only did the propounder fail to caption the propounder's petition properly, the propounder also failed to make any interlineations or provide the requisite additional information in the petition as required by Georgia Probate Court Standard Form 5 to use that form to probate a copy of the mother's will. Tudor v. Bradford, 289 Ga. 28, 709 S.E.2d 235 (2011).  

5.3.4. Signatures

All judgments, orders, pleadings and other documents shall bear the signature of the responsible attorney or party who prepared the document, and his name, proper address and telephone number shall be typed or printed underneath. If a party is represented in the matter by an attorney of record, that attorney must sign the document to be filed for the document to be eligible for filing. 
  

5.3.5. Location of original

All original documents, petitions and pleadings shall remain in the custody of the court except as provided by the judge, these rules, or as otherwise provided by law. 
  

5.3.6. When documents considered filed

The filing of pleadings and other papers with the court shall be made by filing them with the clerk, except that the judge may permit the papers to be filed with him, in which event he shall note thereon the filing date and forthwith transmit them to the office of the clerk. 
  

5.3.7. Effective date of orders

An order is effective on the date and at the time it is filed. An order may reflect an effective date prior to the time of filing if the order is signed nunc pro tunc. 
  

5.3.8. Minutes and final record

There shall be one or more books, digital records, or microfilm records kept in accordance with OCGA § 15-9-37. After recording, the original may be destroyed according to the state retention schedule or stored off premises as provided by law. 
  

5.3.9. Filing of transcripts

Any transcript requested by the judge shall be filed as directed by him, but the clerk shall not be required to record or preserve these in a bound book, electronic file, or on microfilm. See also Rule 12.1 concerning appeals. 
  

5.3.10. File categories

The categories of files to be established by the clerk shall be such that documents are reasonably accessible either on paper or in digital format. 
  

5.3.11. File identification

Each matter shall be identified by year of filing, type of case and estate number. 
  

5.3.12. Filing requirements

Pleadings or petitions presented to the clerk for filing shall be filed only when accompanied by the proper filing fee, fee for sheriff service or a pauper's affidavit, and, when applicable, any forms required by law or rule to be completed by the parties. The attorney or party filing the petition shall furnish the necessary service copies. 
  

5.3.13. Return of service

Entry of return of service shall be made by the sheriff or other authorized person on a form provided by the clerk and filed with the clerk. 
  

5.3.14. Advance costs

Statutory filing and associated costs shall be paid at the time of filing. 
  

——————————

5.4. Guardians ad litem

Rules text
Guardians ad litem may be nominated by parties to the case, but it remains the responsibility of the court, in its discretion, to choose an appropriate party to serve as a guardian ad litem. A guardian ad litem must either be disinterested or have an interest identical or similar to the person for whom he is appointed, but may not have an interest which could possibly conflict with the person for whom he is appointed. 
  

——————————

5.5. Investigation of fiduciaries; criminal background information of certain nominated temporary administrators, personal representatives, conservators, or guardians


Rules text
  Editor's notes. - This rule was amended effective July 1, 2012.  

5.5.1. Limited background check

Any person requesting appointment by a probate court in this State as temporary administrator or personal representative of an estate of a decedent or as guardian or conservator of an incapacitated adult or a minor may be required to submit to a criminal background check by allowing the probate court in which the petition seeking such appointment is pending to access the criminal records information maintained by the Georgia Crime Information Center (GCIC) with reference to such person. The actual performance of a background check shall be in the discretion of the judge before whom the proceedings are pending, and there shall be no requirement that a criminal history be obtained for every such person. In order to allow access to the GCIC records, any person requesting such appointment shall, upon request by the probate court, sign a form consenting to the release of such information by the GCIC to the probate court. 
  

5.5.2. National background check

If the person requesting appointment, or nominated for appointment, is being considered for appointment as a guardian or conservator, the probate court may require the expanded background check as authorized by O.C.G.A § 29-9-19. The use and disposition of the report shall be governed by the provisions of this Rule. 
  

5.5.3. Use of information. Other household members

All information received by a probate court pursuant to this Rule shall be considered confidential and shall be disclosed by the probate court or its staff only as authorized by GCIC rules and regulations. Any records so obtained by a probate court shall be destroyed within thirty (30) days after the expiration of the time for filing of an appeal of the order of the probate court granting or denying such appointment; if an appeal is filed, such records shall be destroyed within thirty (30) days after the appeal is dismissed, withdrawn, or the remittitur is returned to the probate court. If deemed necessary by the probate court, all adult persons living in the household of the proposed ward may be required to undergo a criminal background check under Rule 5.5.1. 
  

——————————

5.6. Citations

Rules text
(A)  Unless the court specifically assumes the responsibility, it is the responsibility of the petitioner to prepare a proper citation.  
  
(B)  Every citation shall include a statement that all objections to the petition must be in writing, setting forth the grounds of any such objections, and must be filed with the court at or before the time stated in the citation.  
  
(C)  Unless the court specifically assumes the responsibility, it is the responsibility of the petitioner to see that all citations which must be personally served are delivered to the proper sheriff's office or special agent for service of process.  
  
(D)  Unless the court specifically assumes the responsibility, it is the responsibility of the moving party, in connection with any citation which must be served by mail, including without limitation a citation concerning an application for year's support, to provide to the court a properly stamped envelope, addressed to each interested party, with the return address of the probate court appearing thereon.  
  
(E)  Unless the court directs otherwise, the court will deliver all citations which are to be published in the county where the petition is filed to the legal newspaper of that county.  
  
(F)  If a citation is to be published only one time, then it shall be published at least ten (10) days in advance of the date established as the deadline for filing objections.  
  
(G)  The court may set a deadline by which service documents must be delivered to the court. 
  

——————————

5.7. Settlement agreements altering terms of will

Rules text
Only Article 6 Probate Courts shall have the power to approve settlement agreements pursuant to OCGA § 53-5-25. 
  

——————————

5.8. Transfer/change of venue

Rules text
(A)  Subject to the provisions of OCGA § 9-11-12 and paragraph (C) of this rule, a timely motion in any pending civil action or proceeding (1) by any party, that jurisdiction is lacking or that venue is improper, or (2) by the court, sua sponte, that subject matter jurisdiction is lacking, shall be treated as a motion to transfer the action to another court, whether in the same or another county of this state. 
  
(B)  The moving party shall specify the court(s) having jurisdiction and in which venue properly would lie. 
  
(C)  If the basis of the motion is that a party necessary to the court's jurisdiction has been dismissed during or at the conclusion of the trial, the motion shall be made immediately and orally; any opposition shall be made orally. Should the motion to transfer be granted as to the remaining parties the claim against the party dismissed shall be severed, so that the order of dismissal will be final for purposes of appeal. 
  
(D)  Unless otherwise ordered by the court, notice of a written motion to transfer shall be served upon all parties, including any who failed to file pleadings in the matter at least ten (10) days before the motion is heard. A party opposing a written motion to transfer shall notify the court and all other parties in writing within ten (10) days after service upon that party of the motion to transfer; such notice shall designate the basis upon which it is claimed that the court in which the action pends has jurisdiction and upon which venue is claimed to be proper. 
  
(E)  When a motion to transfer is filed, the court may stay all other proceedings in the pending action until determination of the motion. 
  
(F)  No action or proceeding may be transferred except upon written order of the court in which the action pends (transferor court), reasonable notice of which shall be given to all parties. This order shall specify the court to which the matter is to be transferred (transferee court), and shall state that unless plaintiff pays all accrued court costs within twenty (20) days of mailing or delivery of the cost bill to plaintiff, the action shall automatically stand dismissed without prejudice. 
  
The court ruling upon a motion to transfer may award reasonable attorney's fees to the prevailing party; if the court grants the motion, transfer costs of $50 shall be taxed, unless the court expressly determines otherwise, in its discretion. 
  
(G)  When an order transferring an action is filed with the clerk of the court entering such order, the clerk shall promptly compute the court costs, including the costs incident to preparing and transferring the record as provided in paragraph (H) of this rule, and shall notify counsel for plaintiff (or, the plaintiff, if there is no counsel of record) in writing of the amount of the court costs. Plaintiff shall pay the costs within twenty (20) days of mailing or delivery of the cost bill; if costs are not paid within that time, the action shall automatically stand dismissed, without prejudice. 
  
(H)  Upon timely payment of costs, the clerk of the transferor court shall make and retain copies of (1) the complaint or initial pleading, (2) the motion to transfer, if in writing, and (3) the order of transfer. The originals of all pleadings, orders, depositions and other papers on file shall be indexed and certified by the clerk of the transferor court and transmitted, with the transfer cost (if applicable), to the clerk of the transferee court in the manner provided by law for transmittal of records to appellate courts. 
  
(I)  Upon receipt of the items specified in paragraph (H) of this rule, the clerk of the transferee court shall assign the action an appropriate number and notify all parties and their respective counsel of record thereof. The action thereafter shall continue in the transferee court as though initially commenced there; all items specified in paragraph (H) of this rule shall be deemed amended accordingly. It shall not be necessary that service of process be perfected a second time upon parties defendant, except that any publication required to be made in a newspaper in the proper venue shall be republished. Any interlocutory or other order theretofore entered in the action, upon the motion of any party, shall be reviewed, and thereafter reissued or vacated by the court to which the action was transferred. 
  

——————————

5.9. Standard forms

Rules text
(A)  A form, including any instructions, shall be considered adopted when it has been approved by a majority of a quorum of probate judges present at a meeting of the Council of Probate Court Judges of Georgia. The forms committee members may approve changes to forms and instructions. 
  
(B)  The effective date of any such standard form shall be immediately following the date approved by the Supreme Court. Each newly-adopted form will either be published in full in an issue of such Advance Sheets or be available in each probate court of this state, at least one month prior to its effective date. Dissemination to each probate court may be accomplished electronically. A paper copy may be sent to any probate court upon request. 
  
(C)  These rules shall be construed to allow and facilitate the use of technology in electronic document preparation. No standard forms or these rules shall require the filing party to mark or identify any changes in such forms unless they are material. Changes in such forms which are grammatical, changes in gender, changes in singular and plural, omission of optional or alternative language and the inclusion of variable information such as names and addresses shall not be deemed material; however, the format and sequence of the forms shall be preserved as far as practical. 
  
(D)  Each court will have a supply of printed copies of adopted standard forms. Each standard form will have a title and will contain numbered paragraphs. When an available standard form is not used for a probate court procedure, then the content of the substituted pleading or other document must conform to the standard form, indicating all material information added to or deleted from the standard form. Each material addition must be underlined, placed in bold or all capital letters, or otherwise clearly indicated, and material deletions must be shown with a single strike through or otherwise clearly indicated. At the end of any such document, the attorney must sign the following statement: "I certify that the content of the foregoing is identical in all material respects with Georgia probate court standard form entitled, ________________________, except for additions or deletions indicated as required by the Uniform Probate Court Rules." For purposes of this paragraph, instructions shall not be deemed to be a part of any standard form. 
  
(E)  With respect to any procedure for which a standard form has been adopted, the court may, in its discretion, process or decline to process any document not on an available standard form and which does not contain the certificate described above. 
  
(F)  Any document prepared in accordance with this rule and any other applicable rules shall be acceptable in any probate court in this state. 
  
(G)  For the purposes of this rule, any change or modification of a standard form which changes only the format in which dates are set forth shall not be considered to be the adoption of a new form, and any existing standard form may be modified or amended solely for the purpose of changing the format in which dates are set forth without affecting the effective date or otherwise changing the standard form. In the event such changes are made to a standard form, newly printed or created forms may be distributed to and by probate courts in lieu of older forms without such changes; however, older versions of standard forms not containing such changes shall be acceptable for filing in all probate courts until existing supplies are depleted. Any change or modification of a standard form which changes only the format in which dates are set forth shall not be considered to be a substituted document such as to require the certificate required under paragraph (D) of this rule. 
  
(H)  Minor changes in spelling, grammar, syntax, or punctuation which does not effect a procedural or substantive change to a form may be made by the standing Forms and Rules Committee of the Council of Probate Court Judges of Georgia and may be submitted to the Supreme Court for approval without action by a quorum of the full council. 
  

——————————

Rule 6. Motions and Applications.


——————————

6.1. Filing

Rules text
Every motion made prior to trial, except those consented to by all parties, when filed shall include or be accompanied by citations of supporting authorities and, where allegations of unstipulated fact are relied upon, supporting affidavits, or citations to evidentiary materials of record. The clerk shall promptly upon filing furnish a copy provided by the attorney of such motions and related materials to the judge. 
  

——————————

6.2. Reply

Rules text
Unless otherwise ordered by the judge, each party opposing a motion shall serve and file a response, reply memorandum, affidavits, or other responsive material not later than thirty (30) days after service of the motion. 
  

——————————

6.3. Hearing

Rules text
Unless otherwise ordered by the court, all motions in civil actions, including those for summary judgment, may be decided by the court without oral hearing, except motions for new trial and motions for judgment notwithstanding the verdict. 
  
Provided, however, oral argument on a motion for summary judgment shall be permitted upon written request made in a separate pleading bearing the caption of the case and entitled "Request for Oral Hearing", and provided that such pleading is filed with the motion for summary judgment or filed not later than five (5) days after the time for response. 
  

——————————

6.4. Motions for summary judgment

Rules text
Upon any motion for summary judgment pursuant to the Georgia Civil Practice Act, there shall be annexed to the notice of motion a separate, short and concise statement of each theory of recovery and of each of the material facts as to which the moving party contends there is no genuine issue to be tried. The response shall include a separate, short and concise statement of each of the material facts as to which it is contended there exists a genuine issue to be tried. 
  

——————————

6.5. Time for filing summary judgment motions

Rules text
Motions for summary judgment shall be filed sufficiently early so as not to delay the trial. No trial shall be continued by reason of the delayed filing of a motion for summary judgment. 
  

——————————

6.6. Motions in emergencies

Rules text
Upon written notice and good cause shown, the judge may shorten or waive the time requirement applicable to emergency motions, except motions for summary judgment, or grant an immediate hearing on any matter requiring such expedited procedure. The motion shall set forth in detail the necessity for such expedited procedure. 
  

——————————

6.7. Motions for new trial (applies to Article 6 Probate Courts only)

Rules text
(A)  Time for Hearing.  In order to reduce delay between the conclusion of the trial and the filing of the notice of appeal, the trial court may hear motions for new trial immediately after filing and prior to the preparation of the transcript of proceedings. In any event, the motion for new trial shall be heard and decided as promptly as possible. 
  
(B)  Transcript Costs.  Except where leave to proceed in forma pauperis has been granted, an attorney or party who files a motion for new trial, or a notice of appeal which specifies that the transcript of evidence or hearing shall be included in the record, shall be personally responsible for compensating the court reporter for the cost of transcription. The filing of such motion or notice shall constitute a certificate by the attorney or party that the transcript has been ordered from the court reporter. The filing of such motion or notice prior to ordering the transcript from the reporter shall subject the attorney or party to disciplinary action by the court. 
  

——————————

6.8. Default judgments pursuant to OCGA § 15-9-47

Rules text
Default judgments may be entered in any case pending before the court in which an answer, caveat, or other responsive pleading has not been filed within the time required by law or by order of the court. If required by the court, the party seeking entry of a default judgment in any action shall certify to the court the date and type of service effected as shown by court records and that there has been no defensive pleading from any party against whom the default judgment is sought. When required, any such certificate shall be in writing and must be attached to the proposed default judgment when presented to the judge for signature. 
  
Any party seeking to open a default must make the required showing in writing under oath. The court may then enter an order, without notice or hearing, granting or denying the request to open the default. 
  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions, decisions under former Rule 13 of the Uniform Rules of the Probate Court prior to the 2010 revision of the rules have been included in the annotations for this rule.  

There is no conflict between this rule and O.C.G.A. § 9-11-55(a), which provides for default judgments. Greene v. Woodard, 198 Ga. App. 427, 401 S.E.2d 617 (1991) (decided under former Rule 13).  
O.C.G.A. § 9-11-55(a), a provision of the Civil Practice Act regarding the opening of default judgments, governs an application for year's support and caveat filed in probate court. Greene v. Woodard, 198 Ga. App. 427, 401 S.E.2d 617 (1991) (decided under former Rule 13).  

Applicability of O.C.G.A. § 9-11-55(a) to year's support proceedings in probate court. - In a probate matter, a trial court erred by dismissing an executor's objection to the setting aside of certain real property as year's support in favor of an estate as the executor had filed an objection within 15 days of the default order amending the year's support order, pursuant to O.C.G.A. § 9-11-55(a), and by paying costs. The provisions of § 9-11-55(a) relating to the opening of default judgments as a matter of right within 15 days of default applied to year's support proceedings in probate court. In re Estate of Ehlers, 289 Ga. App. 14, 656 S.E.2d 169 (2007) (decided under former Rule 13).  

——————————

6.9. Leaves of absence

Rules text
(A)   Leaves for thirty (30) calendar days or less 
  
An attorney of record shall be entitled to a leave of absence for thirty (30) days or less from court appearance in pending matters which are neither on a published calendar for court appearance, nor noticed for a hearing during the requested time, by submitting to the clerk at least thirty (30) calendar days prior to the effective date for the proposed leave, a written notice containing: 
  
1.  A list of the actions to be protected, including the action numbers;  
  
2.  The reason for the leave of absence; and  
  
3.  The duration of the requested leave of absence. 
  
A copy of the notice shall be sent, contemporaneously, to the judge before whom an action is pending and all opposing counsel. Unless opposing counsel files a written objection within ten (10) days with the clerk, with a copy to the court and all counsel of record, or the court responds denying the leave, such leave will stand granted without entry of an order. If objection is filed, the court, upon request of any counsel, will conduct a conference with all counsel to determine whether the court will, by order, grant the requested leave of absence. 
  
The clerk shall retain leave of absence notices in a chronological file sixty (60) days after the leave period; thereafter, the notices may be discarded. 
  
(B)  Leaves for more than thirty (30) calendar days or those either on a published calendar, noticed for a hearing, or not meeting the time requirements of Rule 6.9(A). 
  
Application for leaves of absence for more than thirty (30) days, or those either on a published calendar, noticed for a hearing, or not submitted within the time limits contained in Rule 6.9 (A) above, must be in writing, filed with the clerk, and served upon opposing counsel at least ten (10) days prior to submission to the appropriate judge of the court in which an action pends. This time period may be waived if opposing counsel consents in writing to the application. This procedure permits opposing counsel to object or to consent to the grant of the application, but the application is addressed to the discretion of the court. Such application for leave of absence shall contain: 
  
1.  A list of the actions to be protected, including the action numbers;  
  
2.  The reason for the leave of absence; 
  
3.  The duration of the requested leave of absence; and  
  
4.  Whether any hearings or trials have been scheduled and, if so, the date of said hearing or trial.  
  
(C)  Excusal from court appearances. 
  
A leave when granted shall relieve any attorney from all trials, hearings, depositions, and other legal appearances in that matter.  
  
This rule shall not extend any deadline set by law or the court. 
  

——————————

6.10. Recusal

Rules text
(A)  Motions. All motions to recuse or disqualify a judge presiding in a particular case or proceeding shall be in writing, accompanied by an affidavit asserting the facts upon which the motion is founded, and timely filed. Filing and presentation to the judge shall be not later than five days after the affiant first learned of the alleged grounds for disqualification, and not later than ten days prior to the hearing or trial which is the subject of recusal or disqualification, unless good cause be shown for failure to meet such requirements. In no event shall the motion be allowed to delay the trial or proceeding. 
  
(B)  Duty of the trial judge. When a judge is presented with a motion to recuse or to disqualify, accompanied by an affidavit, the judge shall temporarily cease to act upon the merits of the matter and shall immediately determine the timeliness of the motion and the legal sufficiency of the affidavit and make a determination, assuming any of the facts alleged in the affidavit to be true, whether recusal would be warranted. If it is found that the motion is timely, the affidavit is sufficient, and the recusal would be authorized if some or all of the facts set forth in the affidavit are true, the judge shall immediately forward the matter to the Chief Superior Court Judge of the same circuit. The allegations of the motion shall stand denied automatically. The trial judge shall not otherwise oppose the motion. In reviewing a motion to recuse, the judge shall use the criteria set forth in Rule 6.10 (F). 
  
(C)  Voluntary recusal. If a judge, either on his own motion or that of one of the parties, voluntarily disqualifies himself, the case shall be immediately transferred to the Chief Superior Court Judge of the same circuit to hear or assign the matter for hearing or trial according to the qualifications set forth in Rule 6.10 (D). A voluntary recusal shall not be construed as either an admission or a denial to any allegations that have been set out in the motion and shall not be competent evidence in any other case or proceeding. 
  
(D)  Hearing motion to recuse. The Chief Superior Court Judge from the same circuit shall hear the motion to determine whether the recusal is warranted. The Chief Superior Court Judge may assign any or all of such duties to a probate judge from another county, senior probate judge, sitting or retired judge or attorney admitted to the State Bar of Georgia, according to the requirements set forth in the Official Code of Georgia Annotated for the probate court of that county. When the motion to recuse is filed in an Article 6 Probate Court, the judge or attorney assigned to determine the motion or hear the case shall have been admitted to the practice of law for at least seven years. 
  
(E)  Selection of a judge. If a recusal motion is sustained, the Chief Superior Court Judge of the same circuit as the recused judge or the judge appointed by the Chief Superior Court Judge shall also hear the trial of the case or appoint another judge or attorney to hear the case, according to the qualifications set forth in Rule 6.10 (D). 
  
In any hearing on a motion to recuse or disqualify a judge, the challenged judge shall neither select nor participate in the selection of the judge to hear the motion. If recused or disqualified, the recused or disqualified judge shall not select nor participate in the selection of the person assigned to hear further proceedings in the involved action. Any determination of disqualification shall not be competent evidence in any other case or proceeding. 
  
(F)  Criteria. The following criteria shall be used to determine whether or not the recusal is necessary.  
  
1.  Actual bias or impartiality;  
  
2.  Judge's personal knowledge of facts in dispute;  
  
3.  Judge's relationship to party or counsel;  
  
4.  Impartiality that might reasonably be questioned (speeches by others shall not be considered that of the judge);  
  
5.  Economic interest in the proceedings by the judge, or judge's spouse, child, family or household member. When determining impartiality with respect to campaign contributions the following may be considered:  
  
(a)  Amount of the contribution or support;  
  
(b)  Timing of support;  
  
(c)  Actual contributor's or support's relationship to the parties;  
  
(d)  Impact of support or contribution;  
  
(e)  Nature of contributor's prior political activities and prior relationship with the judge;  
  
(f)  Nature of case pending and its importance or the parties or counsel; or  
  
(g)  Any other factors relevant to issue of campaign support that cause the judge's impartiality to be questioned.  
  
6.  Public, non-courtroom, statements that commit or appear to commit the judge to a particular conclusion; and  
  
7.  Judge is previous party, employee, witness or party to a case. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  


JUDICIAL DECISIONS

Motion must be timely. - Probate court properly denied a co-executor's motion to recuse the superior court judge who was designated to sit as the probate court in the case because the co-executor failed to meet the timeliness requirement and cited to no authority to support the argument that the recusal was required despite the untimeliness of the motion. In re Estate of Hubert, 325 Ga. App. 276, 750 S.E.2d 511 (2013).  

——————————

6.11. Conflicts - state and federal courts

Rules text
(A)  An attorney shall not be deemed to have a conflict unless: 
  
1.  The attorney is lead counsel in two or more of the actions affected; and 
  
2.  The attorney certifies that the matters cannot be adequately handled, and the client's interest adequately protected, by other counsel for the party in the action or by other attorneys in lead counsel's firm; certifies that in spite of compliance with this rule, the attorney has been unable to resolve these conflicts; and certifies in the notice a proposed resolution by list of such cases in the order of priority specified by this rule. 
  
(B)  When an attorney is scheduled for a day certain by trial calendar, special setting or court order to appear in two or more courts (trial or appellate; state or federal), the attorney shall give prompt written notice as specified in (A) above of the conflict to opposing counsel, to the clerk of each court and to the judge before whom each action is set for hearing (or, to an appropriate judge if there has been no designation of a presiding judge). The written notice shall contain the attorney's proposed resolution of the appearance conflicts in accordance with the priorities established by this rule and shall set forth the order of cases to be tried with a listing of the date and data required by (B) 1.-4. as to each case arranged in the order in which the cases should prevail under this rule. In the absence of objection from opposing counsel or the courts affected, the proposed order of conflict resolution shall stand as offered. Should a judge wish to change the order of cases to be tried, such notice shall be given promptly after agreement is reached between the affected judges. Attorneys confronted by such conflicts are expected to give written notice such that it will be received at least seven (7) days prior to the date of conflict. Absent agreement, conflicts shall be promptly resolved by the judge or the clerk of each affected court in accordance with the following order of priorities: 
  
1.  Criminal (felony) actions shall prevail over civil actions. Criminal actions in which a demand for speedy trial has been timely filed pursuant to OCGA §§ 17-7-170 and/or 17-7-171 shall automatically take precedence over all other actions unless otherwise directed by the court in which the speedy trial demand is pending; 
  
2.  Jury trials shall prevail over non-jury matters, including trials and administrative proceedings; 
  
3.  Within the category of non-jury matters, the following will have priority: (a) parental terminations, (b) trials, (c) all other non-jury matters including appellate arguments, hearings and conferences; 
  
4.  Within each of the above categories only, the action which was first filed shall take precedence. 
  
(C)  Conflict resolution shall not require the continuance of the other matter or matters not having priority. In the event any matter listed in the letter notice is disposed of prior to the scheduled time set for any other matter listed, or subsequent to the scheduled time set, but prior to the end of the calendar, the attorney shall immediately notify all affected parties, including the court affected, of the disposal and shall, absent good cause shown to the court, proceed with the remaining case or cases in which the conflict was resolved by the disposal in the order of priorities as set forth heretofore. 
  

——————————

Rule 7. Civil Discovery.


——————————

7.1. Time for discovery

Rules text
(A)  In non-Article 6 Probate Courts, in order for a party to utilize the court's compulsory process to compel discovery, any desired discovery procedures must first be commenced promptly, pursued diligently and completed without unnecessary delay, and within two (2) months after the filing of the answer, unless for cause shown the time has been extended or shortened by court order. 
  
(B)  In Article 6 Probate Courts as defined in Rule 2.7, in order for a party to utilize the court's compulsory process to compel discovery, any desired discovery procedures must first be commenced promptly, pursued diligently and completed without unnecessary delay, and within six (6) months after the filing of the answer, objection, or other response. At any time, the court, in its discretion, may extend, reopen or shorten the time for discovery. 
  

——————————

7.2. Filing requirements

Rules text
(A)  Depositions and other original discovery material shall not be filed with the court unless or until required by the provisions of OCGA § 9-11-29.1(a)(1)-(5). 
  
(B)  A party serving interrogatories, requests for production of documents, requests for admission, and answers or responses thereto upon counsel, a party or a non-party may file with the court a certificate indicating the pleading which was served, the date of service (or that the same has been delivered for service with the summons), and the persons served. 
  

——————————

7.3. Depositions upon oral examination

Rules text
Unless otherwise authorized by the court or stipulated by the parties, the duration of a deposition is limited to one (1) day of seven (7) hours. The court must allow additional time if needed for a fair examination of the deponent or if the deponent or another person or other circumstance impedes or delays the examination. 
  

——————————

7.4. Failure to make discovery and motion to compel discovery

Rules text
(A)  Prior to filing a motion to compel discovery, counsel for the moving party shall confer with counsel for the opposing party in a good faith effort to resolve the matters involved. At the time of filing the motion, counsel shall also file a statement certifying that such conference has occurred, and that the effort to resolve by agreement the issues raised failed. If some of the issues have been resolved by agreement, the statement shall specify the issues remaining unresolved. 
  
(B)  Motions to compel discovery in accordance with OCGA § 9-11-37 shall: 
  
1.  Quote verbatim or attach a copy as an exhibit of each interrogatory, request for admission, or request for production to which objection is taken;  
  
2.  Include the specific objection or response said to be insufficient;  
  
3.  Include the grounds assigned for the objection (if not apparent from the objection); and  
  
4.  Include the reasons assigned as supporting the motion. Such objections and grounds shall be addressed to the specific interrogatory, request for admission, or request for production and may not be made generally. 
  

——————————

Rule 8. Pre-trial Proceedings.


——————————

8.1. Procedures

Rules text
The judge may set pre-trial conferences sua sponte or upon motion. In scheduling actions for pre-trial conferences the court shall give consideration to the nature of the action, its complexity and the reasonable time requirements for preparation for pre-trial. In the event a pre-trial conference is ordered, the following shall apply. 
  
A calendar will be published or a written order issued specifying the time and place for the pre-trial conference. The court will consider the issues stated in OCGA § 9-11-16. The pre-trial hearing shall be attended by the attorneys who will actually try the action. With the consent of the court, another attorney of record in the action may attend if authorized to define the issues and enter into stipulations. At the commencement of the pre-trial conference, or prior thereto upon written order of the court, counsel for each party shall present to the court a written proposed pre-trial order in substantially the form required by the rules. Failure of counsel to appear at the pre-trial conference without legal excuse or to present a proposed pre-trial order shall authorize the court to remove the action from any trial calendar, enter such pre-trial order as the court shall deem appropriate, or impose any other appropriate sanction, except dismissal of the action with prejudice. 
  

——————————

8.2. Pre-trial order

Rules text
    At the pre-trial conference, or prior to that day as specified in the pre-trial calendar, counsel for each party shall have prepared and shall file with the court a proposed pre-trial order in substantially the following form. The words "plaintiff" and "defendant" may be changed if other words are more appropriate. 

             

  
  

 IN THE PROBATE COURT OF ______________ COUNTY 

STATE OF GEORGIA 

  
  (STYLE OF CASE)                              ESTATE NO. ________ 
 
  
  

 PRE-TRIAL ORDER  

  
  The following constitutes a Pre-Trial Order entered in the above-styled case after conference with counsel for the parties: 

  
   (1)  The names, addresses and telephone numbers of the attorneys who will conduct the trial are as follows: 

  
      Plaintiff  

  

      _______________________________________________________________________ 
 
  
      Defendant  

  

      _______________________________________________________________________ 
 
  
      Other 

  

      _______________________________________________________________________ 
 
  

   (2)  The estimated time required for trial is ____________________________ 
 
  
   (3)  There are no motions or other matters pending for consideration by 

the court except as follows: ________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (4)  If applicable, the jury will be qualified as to relationship with the following: 

___________________________________________________________________________  
 
  
   (5) a.  All discovery has been completed, unless otherwise noted, and the court will not consider any further motions to compel discovery except for good cause shown. The parties, however, shall be permitted to take depositions of any person(s) for the preservation of evidence for use at trial. 

  
    b.  Unless otherwise noted, the names of the parties as shown in the caption to this order are correct and complete and there is no question by any party as to the misjoinder or nonjoinder of any parties. 

  
   (6)  The following is the Plaintiff's brief and succinct outline of the case and contentions: (USE SPACE AS NEEDED)  

  
   (7)  The following is the Defendant's brief and succinct outline of the case and contentions: (USE SPACE AS NEEDED)   

  
   (8)  The issues for determination are as follows: 

  

  ___________________________________________________________________________ 
 
  

   (9)  The following are stipulated: _______________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (10)  The following is a list of all documentary and physical evidence that will be tendered at the trial by the Plaintiff or Defendant. Unless noted, the parties have stipulated as to the authenticity of the documents listed and the exhibits listed may be admitted without further proof of authenticity. All exhibits shall be marked by counsel prior to trial so as not to delay the trial. 

  

    a.  By the Plaintiff: ___________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

    b.  By the Defendant: ___________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (11)  Special authorities relied upon by Plaintiff relating to peculiar evidentiary or other legal questions are as follows: 

  

  ___________________________________________________________________________ 
 
  
   (12)  Special authorities relied upon by Defendant relating to peculiar evidentiary or other legal questions are as follows: 

  

  ___________________________________________________________________________ 
 
  
   (13)  If applicable, requests and exceptions to charge 

  
  All requests to charge shall be numbered consecutively on separate sheets of paper and submitted to the court in duplicate by counsel for all parties at the commencement of trial, unless otherwise provided by pre-trial order; provided, however, that additional requests may be submitted to cover unanticipated points that arise thereafter. 

  
   (14)  The testimony of the following persons may be introduced by 

depositions: ________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   Any objection to the depositions or questions or arguments in the depositions shall be called to the attention of the court prior to trial. 

  
   (15)  The following are lists of witnesses the 

  

    a.  Plaintiff will  have present at trial: __________________________ 
 
  

  ___________________________________________________________________________ 
 
  

    b.  Plaintiff may  have present at trial: ___________________________ 
 
  

  ___________________________________________________________________________ 
 
  

    c.  Defendant will  have present at trial: __________________________ 
 
  

  ___________________________________________________________________________ 
 
  

    d.  Defendant may have present at trial: ________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   Opposing counsel may rely on representation by the designated party that he will  have a witness present unless notice to the contrary is given in sufficient time prior to trial to allow the other party to subpoena the witness or obtain his testimony by other means. 

  
   (16)  If applicable, the forms of all possible verdicts to be considered 

by the jury are as follows: _________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

   (17) a.  The possibilities of settling the case are: _____________________ 
 
  

  ___________________________________________________________________________ 
 
  
    b.  The parties do/do not want the case reported. If they do, ____ will arrange for the reporter. 

  

    c.  The cost of take-down will be paid by: ______________________________ 
 
  
    d.  Other matters: 

  
             Submitted by: 

  
             ____________________________ 

  
             ____________________________ 

  
   It is hereby ordered that the foregoing, including the attachments thereto, constitutes the PRE-TRIAL ORDER in the above case and supersedes the pleadings which may not be further amended except by order of the court to prevent manifest injustice. 

  
   This ______ day of ______________, 20______. 

  
            ____________________________ 

  
            Judge, Probate Court 

  
            ______________ County  
 

——————————

Rule 9. Custody of Evidence - Civil Cases.


——————————

9.1. Prior to and during the trial or hearing

Rules text
A clerk or court reporter in possession of documents, electronic documents, audio and video recordings of whatever form, exhibits, and other material objects or any other items admitted as evidence in a civil case shall, if such items are separated from the original case file, maintain a log or inventory of all such items with the case number, party names, descriptions of the items, the name and official position of the custodian, and the location of the storage of the items. Dangerous or contraband items shall be placed in the custody of a clerk and be maintained in the courthouse or other such location as allowed by law and be available during court proceedings and accessible to the court reporter. Unless retained in the original case file, all such items admitted as evidence shall be identified or tagged by a clerk or court reporter with the case number and the exhibit number and be recorded in the log or inventory. Within thirty (30) days after disposition of the case, the court reporter, if in possession of items admitted into evidence, shall transfer such items of evidence along with the evidence log or inventory to a clerk of the originating court. A clerk shall update the log or inventory to show the current custodian and the location of the evidence. 
  

——————————

9.2. Once the trial is concluded

Rules text
Evidence in the possession of a clerk or court reporter shall be maintained in accordance with the law. The designated custodian shall be responsible for the recording on the evidence log or inventory the name of the counsel or party, the date, and the purpose for the release of any such items of evidence. Subsequent to admission of any item into evidence by the court, no substitution for the item admitted into evidence shall be made except by leave of the court. Any counsel or party seeking to make a substitution for admitted evidence after the close of evidence shall file a motion for an order authorizing such substitution. Upon granting of an order for substitution, the order shall be entered into the log or inventory. Dangerous or contraband items shall be transferred to the sheriff or other appropriate law enforcement agency along with a copy of the log or inventory. The sheriff or other law enforcement agency shall acknowledge the transfer with a signed receipt and the receipt shall be retained with the log or inventory created and maintained by a clerk. A clerk and the sheriff or other law enforcement agency shall each maintain a log or inventory of such items of evidence. In all cases, the court reporter shall be granted the right of access to such items of evidence necessary to complete the transcript of the case. In any case in which no court reporter was retained, a clerk shall keep and store the evidence or ensure that it is maintained in an appropriate location. 
  
The log or inventory of any evidence separated from the original case file shall be maintained in the original case file. Upon the expiration of the time for the filing of an appeal during which no motion for new trial or appeal has been filed by any party, a clerk, court reporter, sheriff or other law enforcement agency may, and shall upon written request, return any item of admitted evidence to the counsel or party who tendered the same; provided, however, that no item which is contraband or illegal to possess in the state of Georgia shall be returned to any counsel or party, and all such items shall, upon the expiration of the time for the filing of an appeal during which no motion for new trial or appeal has been filed by any party, be delivered over to the sheriff of the county for appropriate disposition. Upon the expiration of the time for the filing of an appeal during which no motion for new trial or appeal has been filed by any party, a clerk, court reporter, sheriff or other law enforcement agency may notify in writing the counsel or party who tendered any admitted evidence in the possession of such clerk, court reporter, sheriff or law enforcement agency, to retrieve such item(s) within thirty (30) days of the written notice, and, upon the failure of the counsel or party to retrieve same within such thirty (30) days, the clerk, court reporter, sheriff or law enforcement agency may dispose of the item(s). 
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——————————

Rule 10. Hearings and Trials.


——————————

10.1. Court protocol

Rules text
(A)  Head coverings. Head coverings are prohibited in the courtroom except in cases where the covering is worn for medical or religious reasons. To the extent security requires a search of a person wearing a permitted head covering, the individual has the option of having the inspection performed by a same-sex officer in private. The individual is allowed to replace his or her own head covering after the inspection is complete. 
  
(B)  Accommodations. 
  
1.  Request for accommodations. Any party or witness who needs special accommodation for a disability or other assistance shall inform the court of such need not less than five days prior to the scheduled hearing or trial, or immediately upon learning of his required appearance at such hearing or trial if notice is received by the individual less than five days prior thereto. The party, the attorney representing the party, or the person calling the witness shall ensure compliance with this rule. Failure to comply with this rule shall result in remedies as set out in Rule 10.1 (B) (2). 
  
2.  Failure to notify court. If a party or party's attorney fails to timely notify the court of a need for an accommodation, the court may assess costs against that party for any delay caused by the need to arrange for the accommodation unless that party establishes good cause for the delay. 
  
3.  Appointment necessary for meaningful participation. Notwithstanding any failure of a party or party's attorney to notify the court of a need for an accommodation, the court shall make appropriate accommodation whenever it becomes apparent from the court's own observations or from disclosures by any other person that a participant in a proceeding is in need of an accommodation to the extent reasonably necessary to meaningfully participate in the proceeding. 
  
4.  Change or cancellation. If the time or date of a proceeding is changed or canceled by the parties and an accommodation has been arranged by the court, the party that requested the accommodation must notify the court 24 hours in advance of the change or cancellation. Timely notice of any changes is essential in order to cancel or reschedule an accommodation, thus precluding unnecessary cost of an accommodation and a fee payment by the court. If a party fails to timely notify the court of a change or cancellation, the court may assess any reasonable cost of an accommodation it may have incurred upon that party unless the party can show good cause for its failure to provide a timely notification. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

10.2. Interpreters

Rules text
(A)  Request. In all civil and criminal cases, the party or party's attorney shall inform the court in the form of a notice of the need for a qualified interpreter, if known, within a reasonable time - at least five days where practicable - before any hearing, trial, or other court proceeding. Such notice shall be filed and shall comply with any other service requirements established by the court. The notice shall: 
  
1.  Designate the participants in the proceeding who will need the services of an interpreter; 
  
2.  Estimate the length of the proceeding for which the interpreter is required; 
  
3.  State whether the interpreter will be needed for all proceedings in the case; and 
  
4.  Indicate the language(s), including sign language for the Deaf or Hard of Hearing, for which the interpreter is required. 
  
(B)  Diligent effort by court. Upon receipt of such notice, the court shall make a diligent effort to locate and appoint a licensed interpreter, at the court's expense, in accordance with the Supreme Court of Georgia's Rule on Use of Interpreters for Non-English Speaking and Hearing Impaired Persons. If the court determines that the nature of the case (e.g., an emergency) warrants the use of a non-licensed interpreter, then the court shall follow the procedures as outlined in the Supreme Court of Georgia's Commission on Interpreters' Instructions for Use of a Non-Licensed Interpreter. Despite its use of a non-licensed interpreter, the court shall make a diligent effort to ensure that a licensed interpreter is appointed for all subsequently scheduled proceedings, if one is available. 
  
(C)  Failure to notify court. If a party or party's attorney fails to timely notify the court of a need for a court interpreter, the court may assess costs against that party for any delay caused by the need to obtain a court interpreter unless that party establishes good cause for the delay. When timely notice is not provided or on other occasions when it may be necessary to utilize an interpreter not licensed by the Supreme Court of Georgia's Commission on Interpreters (COI), the Registry for Interpreters of the Deaf (RID), or other industry-recognized credentialing entity, such as a telephonic language service or a less qualified interpreter or a video-conferencing service, the court should weigh the need for immediacy in conducting a hearing against the potential compromise of due process, or the potential of substantive injustice, if interpreting is inadequate. Unless immediacy is a primary concern, some delay might be more appropriate than the use of an interpreter not licensed by the COI, RID, or other recognized credentialing entity. 
  
(D)  Appointment necessary for meaningful participation. Notwithstanding any failure of a party or party's attorney to notify the court of a need for a court interpreter, the court shall appoint a court interpreter whenever it becomes apparent from the court's own observations or from disclosures by any other person that a participant in a proceeding is unable to hear, speak, or otherwise communicate in the English language to the extent reasonably necessary to meaningfully participate in the proceeding. 
  
(E)  Change or cancellation. If the time or date of a proceeding is changed or canceled by the parties and interpreter services have been arranged by the court, the party that requested the interpreter must notify the court 24 hours in advance of the change or cancellation. Timely notice of any changes is essential in order to cancel or reschedule an interpreter, thus precluding unnecessary travel by the interpreter and a fee payment by the court. If a party fails to timely notify the court of a change or cancellation, the court may assess any reasonable interpreter expenses it may have incurred upon that party unless the party can show good cause for its failure to provide a timely notification. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

10.3. Cell phones

Rules text
Cell phones shall not be audible in the courtroom, and their use may be further restricted by the judge. 
  

——————————

10.4. Court reporters

Rules text
Unless otherwise notified by the court, if any party desires that a hearing or trial be reported by a court reporter, then it shall be the duty of such party to arrange, at his own expense, for a court reporter to be present at the hearing or trial. Such party shall immediately notify the court and opposing counsel in writing when such arrangements have been made. No delay or continuance of any hearing or trial shall be granted in order to allow any party to make such arrangements, except for good cause shown. If the court will arrange for a court reporter to be present at a particular hearing or trial, then the court will so inform the parties in the notice of hearing, pre-trial order, or other appropriate notice. 
  

——————————

10.5. Setting contested hearings

Rules text
Hearings on contested matters shall be set by the court upon the request of any interested party, at the next available hearing date, and notice shall be given by first class mail at least ten (10) days in advance to all interested parties. An interested party represented by an attorney shall be notified by giving notice to his attorney. 
  

——————————

10.6. Continuances

Rules text
Any request for continuance shall be made in conformance with OCGA § 9-10-150 et seq. 
  

——————————

10.7. Excusals from courtroom

Rules text
During the course of a proceeding no one except the judge may excuse a party, a witness (including one who has testified), or counsel from the courtroom. 
  

——————————

10.8. Arguments

Rules text
(A)  Sequence. When the burden of proof rests with the petitioner, the petitioner is entitled to the opening and concluding arguments except that if the respondent introduces no evidence or admits a prima facie case, he shall be entitled to open and conclude. 
  
(B)  Length. In all misdemeanor cases, closing argument shall be limited to one-half hour per side without obtaining special leave of the court before the argument is opened. 
  
(C)  Participants. Not more than two attorneys shall be permitted to argue any case for any party except by leave of court; in no event shall more than one attorney for each party be heard in concluding argument. 
  

——————————

10.9. Dismissal for failure to appear

Rules text
On its own motion or upon motion of the opposite party, the court may dismiss without prejudice any action, or where appropriate, any pleading filed on behalf of any party upon the failure to properly respond to the call of the action for trial or other proceeding. The court may adjudge any attorney in contempt for failure to appear without legal excuse upon the call of any proceeding. 
  

——————————

10.10. Electronic and photographic news coverage of judicial proceedings

Rules text
Unless otherwise provided by rule of the Supreme Court or otherwise ordered by the judge after appropriate hearing (conducted after notice to all parties and counsel of record) and findings, representatives of the print and electronic public media may be present at and unobtrusively make written notes and sketches pertaining to any judicial proceedings in the courts. However, due to the distractive nature of electronic or photographic equipment, representatives of the public media utilizing such equipment are subject to the following restrictions and conditions: 
  
Persons desiring to broadcast/record/photograph official court proceedings must file a timely written request (form attached as Exhibit "A") with the judge involved prior to the hearing or trial, specifying the particular case or proceedings for which such coverage is intended; the type equipment to be used in the courtroom; the trial, hearing or proceeding to be covered; and the person responsible for installation and operation of such equipment. 
  
Approval of the judge to broadcast/record/photograph a proceeding, if granted, shall be granted without partiality or preference to any person, news agency, or type of electronic or photographic coverage, who agrees to abide by and conform to these rules, up to the capacity of the space designated therefor in the courtroom. Violation of these rules will be grounds for a reporter/technician to be removed or excluded from the courtroom and held in contempt. 
  
The judge, in his discretion, may require pooled coverage which would allow only one still photographer, one television camera and attendant, and one radio or tape recorder outlet and attendant. Photographers, electronic reporters and technicians shall be expected to arrange among themselves pooled coverage if so directed by the judge and to present the judge with a schedule and description of the pooled coverage. If the covering persons cannot agree on such a schedule or arrangement, the judge may, in his discretion, designate the schedule and arrangements for pooled coverage. 
  
The positioning and removal of cameras and electronic devices shall be done quietly and, if possible, before or after the court session or during recesses; in no event shall such disturb the proceedings of the court. In every such case, equipment should be in place and ready to operate before the time court is scheduled to be called to order. 
  
Overhead lights in the courtroom shall be switched on and off only by court personnel. No other lights, flashbulbs, flashes or sudden light changes may be used unless the judge approves beforehand. 
  
No adjustment of central audio system shall be made except by persons authorized by the judge. Audio recordings of the court proceedings will be from one source, normally by connection to the court's central audio system. Upon prior approval of the court, other microphones may be added in an unobtrusive manner to the court's public address system. 
  
All television cameras, still cameras and tape recorders shall be assigned to a specific portion of the public area of the courtroom or specially designed access areas, and such equipment will not be permitted to be removed or relocated during the court proceedings. 
  
Still cameras, movie and television cameras and broadcasting and recording devices must operate quietly. If any equipment is determined by the judge to be of such noise as to be distractive to the court proceedings, then such equipment can be excluded from the courtroom by the judge. 
  
Photographs and televising of the public and the courtroom are allowed, if done without disruption to the court proceedings. 
  
Reporters, photographers, and technicians must have and produce upon request of court officials credentials identifying them and the media company for which they work. 
  
Court proceedings shall not be interrupted by a reporter or technician with a technical or an equipment problem. 
  
Reporters, photographers, and technicians should do everything possible to avoid attracting attention to themselves. Reporters, photographers, and technicians will be accorded full right of access to court proceedings for obtaining public information within the requirements of due process of law, so long as it is done without detracting from the dignity and decorum of the court. 
  
Other than as permitted by these rules and guidelines, there will be no photographing or radio or television broadcasting, including video taping pertaining to any judicial proceedings on the courthouse floor where the trial, hearing or proceeding is being held or any other courthouse floor whereon is located a probate court courtroom, whether or not the court is actually in session. 
  
No interviews pertaining to a particular judicial proceeding will be conducted in the courtroom except with the permission of the judge. 
  
    All media plans heretofore approved by the Supreme Court for probate courts are hereby repealed. 

             

  
  

 EXHIBIT "A" 

IN THE PROBATE COURT OF ______________ COUNTY 

STATE OF GEORGIA 

  
  (STYLE OF CASE)              ESTATE OR FILE NO. ________ 
 
  
  

 REQUEST TO INSTALL RECORDING AND/OR PHOTOGRAPHING EQUIPMENT PURSUANT TO RULES AND GUIDELINES FOR ELECTRONIC AND PHOTOGRAPHIC NEWS COVERAGE OF JUDICIAL PROCEEDINGS. 

  
  Pursuant to Rule 10.10 of the Uniform Probate Court Rules, the undersigned hereby requests permission to install equipment in courtroom ________ in order to record, photograph or televise all or portions of the proceedings in the above-captioned case. 

  
  Consistent with the provisions of the rules and guidelines, the undersigned desires to install the following described equipment: __________________ in the following locations: ________________________________________. The proceedings that the undersigned desires to record, photograph or televise commence on     (DATE)     . Subject to direction from the court regarding possible pooled coverage, the undersigned wishes to install this equipment in the courtroom on     (DATE)     . The personnel who will be responsible for the installation and operation of this equipment during its use are:     (IDENTIFY APPROPRIATE PERSONNEL)     . 

  
  The undersigned hereby certifies that the equipment to be installed and the locations and operation of such equipment will be in conformity with the rules and guidelines issued by the court. 

  
  This ____________ day of ____________, 20______. 

  
  ____________________________ 

  
  (Individual Signature) 

  
  ____________________________ 

  
  (Representing/Firm) 

  
  ____________________________ 

  
  (Position) 

  
  ____________________________ 

  
  (Address) 

  
  ____________________________ 

  
  (Telephone Number) 

  
  APPROVED: 

  
  ____________________________ 

  
  Judge, Probate Court 

  
  ________________________ County  
 

——————————

10.11. Jury trials (Article 6 Probate Courts)

Rules text
(A)  Demand and procedure. 
  
Right to Jury Trial. The right to a jury trial must be asserted by a written demand within thirty (30) days after the filing of the first pleading of the party or within fifteen (15) days after the filing of the first pleading of an opposing party, whichever is later, except that with respect to a petition pursuant to OCGA §§ 29-4-10 and 29-5-10, relating to guardianship or conservatorship of an incapacitated adult, if any interested party desires a trial by jury, such party must make such request for a jury trial within ten (10) days after the date of mailing of the notice provided for by OCGA §§ 29-4-12(c) and 29-5-12(c). If a party fails to assert the right to a jury trial, the right shall be deemed waived and may not thereafter be asserted. 
  
All laws with reference to the number, composition, qualifications, impaneling, challenging, and compensation of jurors in superior courts shall apply to, and be observed by, the Article 6 Probate Courts in civil cases. 
  
(B)  Voir dire. 
  
The court may propound, or cause to be propounded by counsel, such questions of the jurors as provided in OCGA § 15-12-133; however, the form, time required, and number of such questions is within the discretion of the court. The court may require that questions be asked once only to the full array of the jurors, rather than to every juror one at a time, provided that the question be framed and the response given in a manner that will provide the propounder with an individual response prior to the interposition of challenge. Hypothetical questions are discouraged, but may be allowed in the discretion of the court. It is improper to ask how a juror would act in certain contingencies or on a certain hypothetical state of facts. No question shall be framed so as to require a response from a juror which might amount to a prejudgment of the action. Questions calling for an opinion by a juror on matters of law are improper. The court will exclude questions which have been answered in substance previously by the same juror. It is discretionary with the court to permit examination of each juror without the presence of the remainder of the panel. Objections to the mode and conduct of voir dire must be raised promptly or they will be regarded as waived. 
  
(C)  Selection of juries. 
  
After completion of the examination of jurors upon their voir dire, the parties and their counsel shall be entitled, upon request, to fifteen (15) minutes to prepare for jury selection; thereafter, during the selection of jurors, the court in its discretion, upon first warning counsel, may restrict to not less than one minute the time within which each party may exercise a peremptory challenge; a party shall forfeit a challenge by failing to exercise it within the time allowed. 
  
(D)  Requests and exceptions to charge. 
  
All requests to charge shall be numbered consecutively on separate sheets of paper and submitted to the court in duplicate by counsel for all parties at the commencement of trial, unless otherwise provided by pre-trial order; provided, however, that additional requests may be submitted to cover unanticipated points which arise thereafter. 
  

——————————

Rule 11. Telephone and Video-Conferencing.


——————————

11.1. (See Editor's note.) Telephone conferencing

Rules text
The trial court, on its own motion or upon the request of any party, may in its discretion conduct pre-trial or post-trial proceedings in civil actions by telephone conference with attorneys for all affected parties. The trial judge may specify: 
  
(A)  The time and the person who will initiate the conference; 
  
(B)  The party which is to incur the initial expense of the conference call, or the apportionment of such costs among the parties, while retaining the discretion to make an adjustment of such costs upon final resolution of the case by taxing same as part of the costs; and 
  
(C)  Any other matter or requirement necessary to accomplish or facilitate the telephone conference. 
  

  Editor's notes. -   
On March 31, 2020, the Supreme Court of Georgia ordered, in part, that: "For the duration of the statewide judicial emergency declared by the Chief Justice and any modifications and extensions thereof, the following provisions of the Uniform Probate Court Rules are hereby clarified and/or amended as follows:  
"Uniform Probate Court Rule 11.1, which provides for the use of telephone conferences in pre-trial and post-trial proceedings in civil cases, also provides for the use of video conferences to the extent it provides for telephone conferences. All such conferences shall comply with applicable constitutional requirements."  
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   

——————————

11.2. (See Editor's note.) Video-conferencing

Rules text
(A)  Matters which may be conducted by video-conference: 
  
1.  Determination of indigence and appointment of counsel;  
  
2.  Hearings on appearance and appeal bonds;  
  
3.  Initial appearance hearings;  
  
4.  Probable cause hearings; 
  
5.  Applications for arrest warrants;  
  
6.  Applications for search warrants; 
  
7.  Arraignment or waiver of arraignment; 
  
8.  Pre-trial diversion and post-sentencing compliance hearings;  
  
9.  Entry of pleas in criminal cases;  
  
10.  Impositions of sentences upon pleas of guilty or nolo contendere; 
  
11.  Probation revocation hearings;  
  
12.  Post-sentencing proceedings in criminal cases; 
  
13.  Acceptance of special pleas of insanity (incompetency to stand trial); 
  
14.  Situations involving inmates with highly sensitive medical problems or who pose a high security risk; 
  
15.  Testimony of youthful witnesses;  
  
16.  Appearances of interpreters; and 
  
17.  All mental health, alcohol and drug hearings held by the probate court pursuant to OCGA Title 37 provided that the confidentiality prescribed by OCGA Title 37 be preserved. Notwithstanding any other provisions of this rule, a judge may order a person's personal appearance in court for any hearing. 
  
(B)  Confidential attorney-client communication. 
  
Provision shall be made to preserve the confidentiality of attorney-client communications and privilege in accordance with Georgia law. In all criminal proceedings, the defendant and defense counsel shall be provided with a private means of communications when in different locations. 
  
(C)  Witnesses. 
  
In any pending matter, a witness may testify via videoconference. Any party desiring to call a witness by video-conference shall file a notice of intention to present testimony by videoconference at least thirty (30) days prior to the date scheduled for such testimony. Any other party may file an objection to the testimony of a witness by video-conference within ten (10) days of the filing of the notice of intention. In civil matters, the discretion to allow testimony via video-conference shall rest with the trial judge. In any criminal matter, a timely objection shall be sustained; however, such objection shall act as a motion for continuance and a waiver of any speedy trial demand. 
  
(D)  Recording of hearings.  
  
A record of any proceedings conducted by video-conference shall be made in the same manner as all such similar proceedings not conducted by video-conference. However, upon the consent of all parties, that portion of the proceedings conducted by video-conference may be recorded by an audio-visual recording system and such recording shall be part of the record of the case and transmitted to courts of appeal as if part of a transcript. 
  
(E)  Technical standards. 
  
Any video-conferencing system utilized under this rule must conform to the following minimum requirements: 
  
1.  All participants must be able to see, hear, and communicate with each other simultaneously;  
  
2.  All participants must be able to see, hear, and otherwise observe any physical evidence or exhibits presented during the proceeding, either by video, facsimile, or other method;  
  
3.  Video quality must be adequate to allow participants to observe each other's demeanor and nonverbal communications; and  
  
4.  The location from which the trial judge is presiding shall be accessible to the public to the same extent as such proceeding would if not conducted by video-conference. The court shall accommodate any request by interested parties to observe the entire proceeding. 
  

  Editor's notes. -   
On March 31, 2020, the Supreme Court of Georgia ordered, in part, that: "For the duration of the statewide judicial emergency declared by the Chief Justice and any modifications and extensions thereof, the following provisions of the Uniform Probate Court Rules are hereby clarified and/or amended as follows:  
"Uniform Probate Court Rule 11.2 (C) is hereby waived to the extent that it imposes notice requirements beyond those ordinarily required by law or rule for proceedings conducted in-person.  
"Uniform Probate Court Rule 11.2 (E)(4) is hereby waived to the extent that it requires that the public have access to the location at which a judge is presiding over a video conference, provided that:  
"(a) Notice shall be given to the parties and the public that a proceeding will occur wholly by remote video conference;  
"1. Such notice may be given by a website posting or similar means.  
"2. In the event a court provides public access to a livestream of all proceedings to which the right of open courts applies, the livestream may constitute such notice, provided that notice of the livestream itself is provided through the websites of one or more of the following; the court; the clerk of court; the Council of Probate Court Judges; and the local bar association(s), if any.  
"(b) If a party or a member of the public objects to the remote proceeding, the court shall sustain or overrule such objection prior to conducting the proceeding; and  
"(c) The public shall be given an opportunity to view the remote video conference, such as by joining the video conference (although unable to participate), through a livestream, or through substantially similar means."  
On June 12, 2020, the Honorable Harold D. Melton, Chief Justice of the Georgia Supreme Court, extended for the third time the order declaring a statewide judicial emergency due to COVID 19.  Significant modifications were made to the original order and this third order can be found at:  https://www.gasupreme.us/wp-content/uploads/2020/06/THIRD  ORDER   EXTENDING  DECLARATION  OF   STATEWIDE  JUDICIAL  EMERGENCY   AS   ISSUED.pdf.  In summary, this extension order announces a plan to reimpose as of July 14, 2020, many of the deadlines imposed by law on litigants in civil and criminal cases that have been suspended, tolled, or extended since the initial order on March 14, 2020.   

——————————

Rule 12. Appeals.


——————————

12.1. Appeals - preparation of record.

Rules text
(A)  Non-Article 6 Probate Courts 
  
The record which is transmitted to the superior court in connection with any de novo appeal from the probate court shall include certified copies of all documents which will be recorded in the official record books of the probate court. In addition, a certified copy of any alleged will which is denied probate will be transmitted even though it will not be recorded on the probate court records. No exhibits, transcripts of hearings, depositions, interrogatories, notices to produce documents, or any other materials which reflect the evidence presented in the probate court shall be transmitted to the superior court in connection with a de novo appeal. Instead, any such materials in the possession of the court (other than documents required by law to be kept on file with the probate court) shall be returned to the attorney who presented them, if the probate court is requested to do so or does so on its own motion, and the attorney may then present them at the superior court hearing if he desires. 
  
(B)  Article 6 Probate Courts 
  
The record which is transmitted to the appropriate appellate court on appeal shall be prepared in the same manner as appeals from the superior court are prepared, as nearly as practicable. 
  
(C)  Fees for Article 6 Probate Courts 
  
The judge shall be entitled to the same fee as the clerk of the superior court as provided by law for services rendered in jury trials and in appeals to the Supreme Court or Court of Appeals if said fee is not prescribed by OCGA § 15-9-60. 
  

——————————

Rule 13. Council of Probate Court Judges of Georgia.

There shall be a council known as "The Council of Probate Court Judges of Georgia." The council shall be composed of the judges of the probate courts of this state. The council is authorized to organize itself and to develop a constitution and bylaws. The officers of said council shall consist of a president, president-elect, vice president, secretary-treasurer, and such other officers and committees as the council shall deem necessary. It shall be the purpose of The Council of Probate Court Judges of Georgia to effectuate the constitutional and statutory responsibilities conferred on it by law and to further the improvement of the probate courts and the administration of justice. Expenses of the administration of the council shall be paid from state funds appropriated for that purpose or from other funds available to the council. The council through its officers may contract with a person or firm including any member of the council for the production of educational material and compensate said member for producing such material, provided that funds are available to the council at the time of execution of the contract or will be available at the time of the completion of the contract and provided that the terms of the contract are disclosed to the full council and made available to the general public and news media. At the request of the council, the Executive Director of the Council shall be authorized to act as the agent of the council for the purpose of supervising and implementing the contract. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

Rule 14. Mandatory Continuing Judicial Education (MCJE).


——————————

14.1. Probate Judges Training Council

Rules text
The probate court judges shall elect one representative from each district to the Probate Judges Training Council. The Council of Probate Court Judges of Georgia may add up to four additional members to the training council. Said members shall be selected from the members of The Council of Probate Court Judges of Georgia at large and will serve for two-year terms. Such members may succeed themselves if they are reappointed by the council. If a vacancy occurs for the additional members added, the council shall determine how to fill the vacancy. The members shall serve as specified in OCGA § 15-9-102. It shall be the duty of the Training Council to advise and coordinate with the Institute of Continuing Judicial Education of Georgia concerning educational programs for the probate judges and probate judges-elect. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

14.2. Program requirements

Rules text
(A)  Each new judge must satisfactorily complete the required new judge orientation training course as prescribed by the Probate Judges Training Council and the Institute of Continuing Judicial Education of Georgia at the first occasion such a course is offered. Such judge shall complete an attendance record of such training issued by the Institute of Continuing Judicial Education of Georgia and file it with the Probate Judges Training Council. 
  
(B)  Every judge, including senior judges and full-time associate judges, shall be required to complete additional training prescribed by the Probate Judges Training Council and the Institute of Continuing Judicial Education of Georgia during each year he or she serves as a judge of the probate court and complete an attendance record of such training issued by the Institute of Continuing Judicial Education of Georgia and file it with the Probate Judges Training Council. Qualifying additional training shall include: 
  
1.  State-wide programs sponsored by the Probate Judges Training Council and the Institute of Continuing Judicial Education of Georgia; 
  
2.  District, regional, or distance learning training programs offered through the Probate Judges Training Council; provided, however, that such district programs may not account for more than three hours per year; 
  
3.  For Article 6 Probate Court judges with expanded jurisdiction, programs of continuing legal education accredited by the State Bar of Georgia's Commission on Continuing Lawyer Competency, such as all relevant programs offered by the Institute of Continuing Legal Education of Georgia; provided, however, that such programs may not account for more than six hours per year; 
  
4.  Teaching any of the above programs, or related programs, shall include the following credits: 
  
(a)  Three additional hours for each hour of instructional responsibility as a lecturer when no handout paper is prepared, and six hours for each hour of lecture when a handout paper is required. 
  
(b)  Two hours for each hour as a panelist. 
  
(c)  Three hours as a mock trial coach, two hours as a mock trial judge, and one hour as a mock trial evaluator. 
  
(d)  When the same lecture or other instructional activity is repeated in a single calendar year, additional credit shall be given equivalent to the actual time spent. 
  
(C)  Any judge who fails to successfully complete the required new judges training as required by subsection (a) of OCGA § 15-9-1.1 or who fails to earn the required cumulative annual minimum credit hours of training during any one-year period after the new judge orientation may be given a six month administrative extension by the Probate Judges Training Council to fulfill this requirement. Individual requests for extensions beyond the initial six-month extension for reasons of disability, hardship, or extenuating circumstance may be approved on a case by case basis by the Probate Judges Training Council. Upon failure to earn the required hours within the extension period, the Probate Judges Training Council shall promptly notify the Judicial Qualifications Commission, which will recommend the removal of the judge from office to the Supreme Court of Georgia unless the Judicial Qualifications Commission finds that the failure was caused by circumstances beyond the control of the probate judge. 
  
(D)  All expenses of mandatory training authorized or required by the Probate Judges Training Council including tuition shall be paid by the probate judge or judge-elect participating in the training. The probate judge or judge-elect shall be reimbursed by the Institute of Continuing Judicial Education of Georgia to the extent that funds are available for such purpose. If such funds are not available, each probate judge or judge-elect shall be reimbursed from county funds by action of the county governing authority. 
  
(E)  Judges who serve concurrently as a judge of another class of court may be eligible to receive cross-training credit. The Probate Judges Training Council shall prescribe guidelines for cross-training credit. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

14.3. Administration of the program

Rules text
Administrative implementation of the mandatory continuing judicial education shall be conducted solely by the Probate Judges Training Council. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

Rule 15. Criminal Proceedings.


——————————

15.1. Bail in criminal cases

Rules text
(A)  Misdemeanor cases. Bail in misdemeanor cases shall be set as provided in OCGA §§ 17-6-1; 17-6-1.1; and 17-6-2. 
  
(B)  Categories of bail. The court may set bail which may be secured by: 
  
1.  Cash - by a deposit with the clerk, or by internal procedure of an amount equal to the required cash bail; or 
  
2.  Property - by real estate located within the State of Georgia with unencumbered equity, not exempted, owned by the accused or surety, as approved by the Sheriff of the county where the property is located; or 
  
3.  Recognizance - in the discretion of the court; 
  
4.  Professional - by a professional bail bondsman authorized by the sheriff and in compliance with the rules and regulations for execution of a surety bail bond. 
  
(C)  Conditions and restrictions by court. Bail may be conditioned upon such other specified and reasonable conditions as the court may consider just and proper. The court may restrict the type of security permitted for the bond although the local governing body shall determine what sureties are acceptable when a surety bond is permitted. 
  
(D)  Amendment of bail. The probate court has the authority to amend any bail previously authorized. 
  
(E)  Bail on bind over or jury demand. Whenever a probate court has set bail on cases that are bound over to another court for any reason, the bond shall be transferred as required by law. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

15.2. Maintenance of criminal evidence

Rules text
A clerk or the court reporter, in possession of documents, electronic documents, audio and video recordings of whatever form, exhibits, and other material objects or any other items admitted as evidence in a criminal case shall, if such items are separated from the original case file, maintain a log or inventory of all such items with the case number, party names, descriptions of the items, the name and official position of the custodian, and the location of the storage of the items. Unless retained in the original case file, all such items admitted as evidence shall be identified or tagged by a clerk or court reporter with the case number and the exhibit number and be recorded in the log or inventory. Within thirty (30) days after disposition of the case, the court reporter, if in possession of items admitted into evidence, shall transfer such items of evidence along with the evidence log or inventory to a clerk of the originating court. A clerk shall update the log or inventory to show the current custodian and the location of the evidence. Dangerous or contraband items shall be transferred to the sheriff or other appropriate law enforcement agency along with a copy of the log or inventory. The sheriff or other law enforcement agency shall acknowledge the transfer with a signed receipt and the receipt shall be retained with the log or inventory created and maintained by a clerk. A clerk and the sheriff or other law enforcement agency shall each maintain a log or inventory of such items of evidence. In all cases, the court reporter shall be granted the right of access to such items of evidence necessary to complete the transcript of the case. In any case in which no court reporter was retained, a clerk shall keep and store the evidence or ensure that it is maintained in an appropriate location. 
  
Evidence in the possession of a clerk or court reporter, during court proceeding, shall be maintained in accordance with the provisions of OCGA § 17-5-55 and other applicable law. The designated custodian shall be responsible for recording on the evidence log or inventory the name of the counsel or party, the date, and the purpose for the release of any such items of evidence. Subsequent to admission of any item into evidence by the court, no substitution for the item admitted into evidence shall be made except by leave of the court. Any counsel or party seeking to make a substitution for admitted evidence after the close of evidence shall file a motion for an order authorizing such substitution. Upon granting of an order for substitution, the order shall be entered into the log or inventory. 
  
The log or inventory of any evidence separated from the original case file shall be maintained in the original case file. Upon the expiration of the time for the filing of an appeal during which no motion for new trial or appeal has been filed by any party, a clerk, court reporter, sheriff or other law enforcement agency may, and shall upon written request, return any item of admitted evidence to the counsel or party who tendered the same; provided, however, that no item which is contraband or illegal to possess in the state of Georgia shall be returned to any counsel or party, and all such items shall, upon the expiration of the time for the filing of an appeal during which no motion for new trial or appeal has been filed by any party, be delivered over to the sheriff of the county for appropriate disposition. Upon the expiration of the time for the filing of an appeal during which no motion for new trial or appeal has been filed by any party, a clerk, court reporter, sheriff or other law enforcement agency may notify in writing the counsel or party who tendered any admitted evidence in the possession of such clerk, court reporter, sheriff or law enforcement agency, to retrieve such item(s) within thirty (30) days of the written notice, and, upon the failure of the counsel or party to retrieve same within such thirty (30) days, a clerk, court reporter, sheriff or law enforcement agency may dispose of the item(s). 
  

——————————

15.3. Arraignment

Rules text
(A)  Calendar. The judge or the judge's designee shall set the time of arraignment unless arraignment is waived either by the defendant or by operation of law. Notice of the date, time, and place of arraignment shall be delivered to the clerk and sent to attorneys of record, defendants, and bondsmen. 
  
(B)  Call for arraignment. Before arraignment, the court shall inquire whether the defendant is represented by counsel and, if not, inquire into the defendant's desires and financial circumstances. If the defendant desires an attorney and is indigent, the court shall authorize the immediate appointment of counsel. 
  
Upon the call of the case for arraignment, the defendant or the attorney for the defendant shall answer whether the defendant pleads guilty or not guilty or desires to enter a plea of nolo contendere to the offense or offenses charged; a plea of not guilty shall constitute a joining of the issue. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

15.4. Motions, demurrers, special pleas, etc.

Rules text
(A)  Time for filing. All motions, demurrers, and special pleas shall be made and filed at or before the time set by law, unless time therefor is extended by the judge in writing prior to trial. 
  
(B)  Time for hearing. All such motions, demurrers, special pleas and notices shall be heard and considered at such time, date, and place as set by the judge. Generally, such will be heard at or after the time of arraignment and prior to the time at which such case is scheduled for trial. 
  
(C)  Notice of intention of defense to raise issue of insanity, mental illness, or intellectual disability. Uniform Superior Court Rules 31.4 and 31.5, as amended from time to time, and as applicable to probate courts, are hereby adopted verbatim. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

15.5. Criminal trial calendar

Rules text
(A)  Calendar preparation.  
  
All cases shall be set for trial within a reasonable time after arraignment. The judge or the judge's designee shall prepare a trial calendar, shall deliver a copy thereof to the clerk, and shall give notice in person or by mail to each counsel of record, the bondsman (if any) and the defendant at the last address indicated in court records, not less than seven (7) days before the trial date. The calendar shall list the dates that cases are set for trial, the cases to be tried at that session of court, the case numbers, the names of the defendants and the names of the defense counsel. 
  
(B)  Removal from calendar.  
  
No case shall be postponed or removed from the calendar except by the judge. 
  

——————————

15.6. Pleas


Rules text
15.6.1. Alternatives

(A)  A defendant may plead guilty, not guilty, or in the discretion of the judge, nolo contendere. 
  
A plea of guilty or nolo contendere should be received only from the defendant personally in open court, except when the defendant is a corporation, in which case the plea may be entered by counsel or a corporate officer. In misdemeanor cases, upon the request of a defendant who has made, in writing, a knowing, intelligent and voluntary waiver of his right to be present, the court may accept a plea of guilty in absentia. 
  
(B)  A defendant may plead nolo contendere only with the consent of the judge. Such a plea should be accepted by the judge only after due consideration of the views of the parties and the interest of the public in the effective administration of justice. Procedurally, a plea of nolo contendere should be handled under these rules in a manner similar to a plea of guilty. 
  

15.6.2. Aid of counsel - time for deliberation

(A)  A defendant shall not be called upon to plead before having an opportunity to retain counsel, or if defendant is eligible for appointment of counsel, until counsel has been appointed or right to counsel waived. A defendant with counsel shall not be required to enter a plea if counsel makes a reasonable request for additional time to represent the defendant's interest, or if the defendant has not had a reasonable time to consult with counsel. 
  
(B)  A defendant without counsel should not be called upon to plead to any offense without having had a reasonable time to consider this decision. When a defendant without counsel tenders a plea of guilty or nolo contendere to an offense, the court should not accept the plea unless it is reaffirmed by the defendant after a reasonable time for deliberation, following the advice from the court required in Rule 15.6.8. 
  

15.6.3. Propriety of plea discussions and plea agreements

(A)  In cases in which it appears that the interests of the public in the effective administration of criminal justice (as stated in Rule 15.6.6) would thereby be served, the prosecuting attorney may engage in plea discussions for the purpose of reaching a plea agreement. The prosecuting attorney should engage in plea discussions or reach a plea agreement with the defendant only through defense counsel, except when the defendant is not eligible for or does not desire appointment of counsel and has not retained counsel. 
  
(B)  The prosecuting attorney, in reaching a plea agreement, may agree to one or more of the following, as dictated by the circumstances of the individual case: 
  
1.  To make or not to oppose favorable recommendations as to the sentence which should be imposed if the defendant enters a plea of guilty or nolo contendere;  
  
2.  To seek or not to oppose dismissal of the offense charged if the defendant enters a plea of guilty or nolo contendere to another offense reasonably related to defendant's conduct; or  
  
3.  To seek or not to oppose dismissal of other charges or potential charges against the defendant if the defendant enters a plea of guilty or nolo contendere. 
  

15.6.4. Attorney-client relationship

(A)  Defense counsel should conclude a plea agreement only with the consent of the defendant, and should ensure that the decision to enter or not enter a plea of guilty or nolo contendere is ultimately made by the defendant. 
  
(B)  To aid the defendant in reaching a decision, defense counsel, after appropriate investigation, should advise the defendant of the alternatives available and of considerations deemed important by him in reaching a decision. 
  

15.6.5. Responsibilities of the trial judge

(A)  The trial judge should not participate in plea discussions.  
  
(B)  If a tentative plea agreement has been reached, upon request of the parties, the trial judge may permit the parties to disclose the tentative agreement and the reasons therefor in advance of the time for the tendering of the plea. The judge may then indicate to the prosecuting attorney and defense counsel whether the judge will likely concur in the proposed disposition if the information developed in the plea hearing or presented in the pre-sentence report is consistent with the representations made by the parties. If the trial judge concurs but the final disposition differs from that contemplated by the plea agreement, then the judge shall state for the record what information in the pre-sentence report or hearing contributed to the decision not to sentence in accordance with the plea agreement. 
  
(C)  When a plea of guilty or nolo contendere is tendered or received as a result of a plea agreement, the trial judge should give the agreement due consideration, but notwithstanding its existence, must reach an independent decision on whether to grant charge or sentence leniency under the principles set forth in Rule 15.6.6. 
  

15.6.6. Consideration of plea in final disposition

(A)  It is proper for the judge to grant charge or sentence leniency to defendants who enter pleas of guilty or nolo contendere when the interests of the public in the effective administration of criminal justice are thereby served. Among the considerations which are appropriate in determining this question are: 
  
1.  That the defendant by entering a plea has aided in ensuring the prompt and certain application of correctional measures; 
  
2.  That the defendant has acknowledged guilt and shown a willingness to assume responsibility for conduct; 
  
3.  That the leniency will make possible alternative correctional measures which are better adapted to achieving rehabilitative, protective, deterrent or other purposes of correctional treatment, or will prevent undue harm to the defendant from the form of conviction; 
  
4.  That the defendant has made public trial unnecessary when there are good reasons for not having the case dealt with in a public trial; 
  
5.  That the defendant has given or offered cooperation when such cooperation has resulted or may result in the successful prosecution of other offenders engaged in equally serious or more serious criminal conduct; 
  
6.  That the defendant by entering a plea has aided in avoiding delay (including delay due to crowded dockets) in the disposition of other cases and thereby has increased the probability of prompt and certain application of correctional measures to other offenders. 
  
(B)  The judge should not impose upon a defendant any sentence in excess of that which would be justified by any of the rehabilitative, protective, deterrent or other purposes of the criminal law merely because the defendant has chosen to require the prosecution to prove the defendant's guilt at trial rather than to enter a plea of guilty or nolo contendere. 
  

15.6.7. Determining voluntariness of plea

The judge shall not accept a plea of guilty or nolo contendere without first determining, on the record, that the plea is voluntary. By inquiry of the prosecuting attorney and defense counsel, the judge should determine whether the tendered plea is the result of prior plea discussions and a plea agreement, and, if it is, what agreement has been reached. If the prosecuting attorney has agreed to seek charge or sentence leniency which must be approved by the judge, the judge must advise the defendant personally that the recommendations of the prosecuting attorney are not binding on the judge. The judge should then address the defendant personally and determine whether any other promises or any force or threats were used to obtain the plea. 
  

15.6.8. Defendant to be informed

The judge should not accept a plea of guilty or nolo contendere from a defendant without first: 
  
(A)  Determining on the record that the defendant understands the nature of the charge(s); 
  
(B)  Informing the defendant on the record that by entering a plea of guilty or nolo contendere one waives: 
  
1.  The right to trial by jury; 
  
2.  The presumption of innocence;  
  
3.  The right to confront witnesses against oneself;  
  
4.  The right to subpoena witnesses; 
  
5.  The right to testify and to offer other evidence;  
  
6.  The right to assistance of counsel during trial; 
  
7.  The right not to incriminate oneself; and that by pleading not guilty or remaining silent and not entering a plea, one obtains a jury trial; and 
  
(C)  Informing the defendant on the record: 
  
1.  Of the terms of any negotiated plea;  
  
2.  That a plea of guilty may have an impact on his immigration status if the defendant is not a citizen of the United States; 
  
3.  Of the maximum possible sentence on the charge, including that possible from consecutive sentences and enhanced sentences where provided by law; and/or  
  
4.  Of the mandatory minimum sentence, if any, on the charge. This information may be developed by questions from the judge, the district attorney or the defense attorney, or a combination of any of these. 
  

15.6.9. Determining accuracy of plea

Notwithstanding the acceptance of a plea of guilty, judgment should not be entered upon such plea without such inquiry on the record as may satisfy the judge that there is a factual basis for the plea. 
  

15.6.10. Stating intention to reject the plea agreement

If the trial court intends to reject the plea agreement, the trial court shall, on the record, inform the defendant personally that (1) the trial court is not bound by any plea agreement; (2) the trial court intends to reject the plea agreement presently before it; (3) the disposition of the present case may be less favorable to the defendant than that contemplated by the plea agreement; and (4) that the defendant may then withdraw his guilty plea as a matter of right. If the plea is not then withdrawn, sentence may be pronounced. 
  

15.6.11. Record of proceedings

(A)  A verbatim record, consisting of a mechanical recording and a contemporaneous paper record of the proceedings at which a defendant enters a plea of guilty or nolo contendere shall be made and preserved for a minimum of two years. 
  
(B)  A record of proceedings should include: 
  
1.  The inquiry into the voluntariness of the plea (as required in Rule 15.6.7); 
  
2.  The advice to the defendant (as required in Rule 15.6.8); 
  
3.  The inquiry into the accuracy of the plea (as required in Rule 15.6.9); and 
  
4.  The notice to the defendant that the trial court intends to reject the plea agreement and the defendant's right to withdraw the guilty plea before sentence is pronounced. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

15.6.12. Plea withdrawal

(A)  After sentence is pronounced, the judge should allow the defendant to withdraw his plea of guilty or nolo contendere whenever the defendant, upon a timely motion for withdrawal, proves that withdrawal is necessary to correct a manifest injustice. 
  
(B)  In the absence of a showing that withdrawal is necessary to correct a manifest injustice, a defendant may not withdraw a plea of guilty or nolo contendere as a matter of right once sentence has been pronounced by the judge. 
  

——————————

15.7. Dockets

Rules text
(A)  Docket categories. Each probate court shall keep a docket for criminal cases and arrests, and a separate docket for all other actions. 
  
(B)  Time of docketing. 
  
Actions shall be entered by the clerk, deputy clerk, or judge in the proper docket immediately or within a reasonable period after being received in the clerk's office. 
  

——————————

15.8. Initial appearance/commitment hearings

Rules text
(A)  Initial appearance hearing.  
  
As soon as is reasonably practicable following any arrest but not later than forty-eight (48) hours if the arrest was without a warrant, or seventy-two (72) hours following an arrest with a warrant, unless the accused has made bond in the meantime, the arresting officer or other law enforcement officer having custody of the accused shall present the accused in person before a judge or other judicial officer for first appearance. 
  
At the first appearance, the judge or judicial officer shall: 
  
1.  Inform the accused of the charges; 
  
2.  Inform the accused that he has a right to remain silent, that any statement made may be used against him, and that he has the right to the presence and advice of an attorney, either retained or appointed; 
  
3.  Determine whether or not the accused desires and is in need of an appointed attorney and, if appropriate, advise the accused of the necessity for filing a written application; 
  
4.  Inform the accused of his right to a commitment hearing, unless the first appearance covers the commitment hearing issues, and inform the accused that giving a bond shall be a waiver of the right to a commitment hearing;  
  
5.  In the case of a warrantless arrest, make a fair and reliable determination of the probable cause for the arrest unless a warrant has been issued before the first appearance;  
  
6.  Inform the accused of the right to a trial by jury;  
  
7.  Inform the accused that if he desires to waive these rights and plead guilty, then the accused shall so notify the judge or the law officer having custody, who shall in turn notify the judge;  
  
8.  Set the amount of bail. 
  
(B)  Commitment hearing. 
  
1.  A judge, in his or her discretion, may hold a commitment hearing even though the defendant has posted a bail bond.  
  
2.  At the commitment hearing by the court of inquiry, the judge or judicial officer shall perform the following duties: 
  
(a)  Explain the probable cause purpose of the hearing;  
  
(b)  Repeat to the accused the rights explained at the first appearance as listed in Rule 15.8(A) above;  
  
(c)  Determine whether the accused intends to plead guilty, nolo contendere, or not guilty, or waives the commitment hearing; 
  
(d)  If the accused intends to plead guilty or waives the hearing, if applicable, the court shall immediately bind the entire case over to the court having jurisdiction of the most serious offense charged; 
  
(e)  If the accused pleads "not guilty," the court shall immediately proceed to conduct the commitment evidentiary hearing unless, for good cause, the hearing is continued to a later scheduled date; 
  
(f)  Cause an accurate record to be made of the testimony and proceeding by a reliable method; 
  
(g)  The judicial officer, if applicable, shall bind the entire case over to the court having jurisdiction of the most serious offense for which probable cause has been shown by sufficient evidence and dismiss any charge for which probable cause has not been shown; 
  
(h)  On each case which is bound over, a memorandum of the commitment shall be entered on the warrant or accusation by the judicial officer. The warrant, accusation, bail bond, and all other papers pertaining to the case shall be forwarded to the clerk of the appropriate court having jurisdiction over the offense. Each bail bond shall contain the full name, telephone number, residence, business and mailing address(es) of the accused and any surety; 
  
(i)  A copy of the record of any testimony and the proceedings of the first appearance and the commitment hearing shall be provided to the proper prosecuting officer and to the accused upon payment of the reasonable cost for preparation of the record; 
  
(j)  A judicial officer, conducting a commitment hearing, is without jurisdiction to make final disposition of the case or cases at the hearing by imposing any fine or punishment. 
  
3.  At the commitment hearing, the following procedures shall be utilized:  
  
(a)  The rules of evidence shall apply except that hearsay may be allowed; 
  
(b)  The prosecuting entity shall have the burden of proving probable cause; and may be represented by a law enforcement officer, a district attorney, a solicitor, or otherwise as is customary in that court;  
  
(c)  The accused may be represented by an attorney or may appear pro se; and  
  
(d)  The accused shall be permitted to introduce evidence. 
  

——————————

15.9. Appointment of counsel for indigent defendants

Rules text
The probate court shall have a procedure and forms consistent with applicable law in order to determine indigence and to appoint counsel to defendants who apply and qualify for appointed counsel. The applications shall be available through the clerk. 
  

——————————

Standard Forms and General Instructions


  Editor's notes. - GPCSF 3-5, 7-12, 14, 22, 28-30, 32-34, 54, 59, 60, 65, and 70 were amended effective August 1, 2010.  
GPCSF 2-5, 7, 10, 14, 15, 32, 33, and 34 were amended effective July 1, 2011, and GPCSF 36 and 72 were adopted July 1, 2011.  
GPCSF 3, 5, and 10 were amended effective July 1, 2012.  
GPCSF 2-5, 7-13, 17, 18, and 32 were amended effective July 1, 2013.  
GPCSF 4-7, 10, 16, 19, 28, 30, 32, 35, were amended effective July 1, 2015. GPCSF Supplements 1-3 and 5 were adopted effective July 1, 2015.  
GPCSF 1-13, 17, 18, 31, 32, 33, 65 and GPCSF Supplements 1-5 were amended effective July 1, 2016. GPCSF Supplement 6 was adopted effective July 1, 2016.  

——————————

GPCSF 1.

Rules text
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  

  Editor's notes. - This form was amended effective January 1, 1998, July 1, 2016, and January 1, 2021.  

——————————

GPCSF 2.

Rules text
  CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective July 1, 2011, July 1, 2013, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 3.

Rules text
CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
Editor's notes. - This form was amended effective July 1, 2012, July 1, 2013, July 1, 2016, July 1, 2017, and January 1, 2021.   

——————————

GPCSF 4.

Rules text
CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
   Editor's notes. - This form was amended effective July 1, 2011, July 1, 2013, July 1, 2015, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 5.

Rules text
CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective July 1, 2012, July 1, 2013, July 1, 2015, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 6.

Rules text
Reserved. See Supplement 6. 
  

  Editor's notes. - This form was amended effective July 1, 2007 and July 1, 2015.   
This form was reserved effective July 1, 2016.  

——————————

GPCSF 7.

Rules text
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 Editor's notes. - This form was amended effective July 1, 2011, July 1, 2013, July 1, 2015, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 8.

Rules text
CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective August 1, 2010, July 1, 2013, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 9.

Rules text
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective August 1, 2010, July 1, 2013, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 10.

Rules text
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective July 1, 2012, July 1, 2013, July 1, 2015, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 11.

Rules text
 CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
Editor's notes. - This form was amended effective August 1, 2010, July 1, 2013, July 1, 2016, and July 1, 2017.  

——————————

GPCSF 12.

Rules text
CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
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Editor's notes. - This form was amended effective August 1, 2010, July 1, 2013, July 1, 2016, and July 1, 2017.  

——————————

GPSCF 13.

Rules text
 CLICK TO VIEW  FORM 
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 Editor's notes. - This form was amended effective July 1, 2009, July 1, 2013, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 14. Petition of Conservator for Leave to Sell Property or Rent, Lease, or Otherwise Dispose of Property.

Rules text
CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective July 1, 2011.  

——————————

GPCSF 15. Petition for Leave to Sell Perishable Property by Conservator.

Rules text
 REFER TO THE BOOK FOR THE PROPER FORM 

Editor's notes. - This form was amended effective July 1, 2011.  

——————————

GPCSF 16. Determination by Court that a Person May Act as Guardian or Appointment of Guardian Ad Litem.

Rules text
Reserved effective July 1, 2015.  
  

  Editor's notes. - Effective July 1, 2015, GPCSF 16, Determination by Court that a Person May Act as Guardian or Appointment of Guardian Ad Litem, has been superseded by GPCSF Supplement 1, Guardian or Appointment of Guardian Ad Litem. GPCSF 16 is hereby reserved.  

——————————

GPCSF 17.

Rules text
 CLICK TO VIEW  FORM 
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Editor's notes. - This form was amended effective July 1, 1998, July 1, 2013, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 18.

Rules text
 CLICK TO VIEW  FORM 
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  Editor's notes. - This form was amended effective July 1, 2009, July 1, 2013, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

                  GPCSF 19. Petition to Compromise Doubtful Claim of Minor/Ward.

Rules text
CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective July 1, 2007 and July 1, 2015.  

——————————

GPCSF 20. Petition for Leave to Encroach on Corpus.

Rules text
 REFER TO THE BOOK FOR THE PROPER FORM

  Editor's notes. - This form was amended effective July 1, 2007 and January 1, 2021.  

——————————

GPCSF 21. Bond of Administrators, Guardians, Executors, Etc.

Rules text
REFER TO THE BOOK FOR THE PROPER FORM

 Editor's notes. - This form was amended effective July 1, 2008.  

——————————

GPCSF 22. Petition to Establish Custodial Account for Minor or Incapacitated Adult.

Rules text
CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective August 1, 2010.  

——————————

GPCSF 23 - 27.

Rules text
      

 [Reserved/Relocated]  
 

  Editor's notes. - These forms were reservedelocated effective July 1, 2006.  

——————————

GPCSF 28.

Rules text
CLICK TO VIEW  FORM 
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Editor's notes. - This form was amended effective August 1, 2010, July 1, 2015, and July 1, 2017.  

——————————

GPCSF 29. Petition for Letters of Permanent Guardianship of Minor.

Rules text
CLICK TO VIEW  FORM 
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  Editor's notes. - This form was amended effective August 1, 2010.  

——————————

GPCSF 30. Petition for Letters of Conservatorship of Minor.

Rules text
CLICK TO VIEW  FORM 
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Editor's notes. - This form was amended effective August 1, 2010 and July 1, 2015.  

——————————

GPCSF 31.

Rules text
CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
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Editor's notes. - This form was amended effective July 1, 2009, July 1, 2016, and July 1, 2017.  

——————————

GPCSF 32.

Rules text
 CLICK TO VIEW  FORM 
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Editor's notes. - This form was amended effective July 1, 2011, July 1, 2013, July 1, 2015, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 33.

Rules text
CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective July 1, 2011, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 34. Petition of Conservator for Final Settlement of Accounts and Discharge from Office and Liability.

Rules text
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
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 CLICK TO VIEW  FORM 
 
  
Editor's notes. - This form was amended effective July 1, 2011.  

——————————

GPCSF 35. Reserved.

Rules text
Reserved. See Supplement 4. 
  

  Editor's notes. - This form was amended effective July 1, 2005 and July 1, 2015.  
This form was reserved effective July 1, 2016.  

——————————

GPCSF 36. Petition for the Appointment of a Temporary Medical Consent Guardian for a Proposed Medical Consent Ward.

Rules text
  REFER TO THE BOOK FOR THE PROPER FORM

Editor's notes. - This form was added July 1, 2011 and was amended effective January 1, 2021.  

——————————

GPCSF 37 - 51.

Rules text
    

             

  
  

 [Reserved/Relocated]  
 

  Editor's notes. - These forms were reserved/relocated effective July 1, 2006.  

——————————

GPCSF 52.

Rules text
     

[Reserved/Relocated] 
 

  Editor's notes. - This form was reservedelocated effective July 1, 2017.  

——————————

GPCSF 53.

Rules text
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
  Editor's notes. - This form was amended effective January 1, 1998 and January 1, 2021.  

——————————

GPCSF 54. Service upon Minor or Adult Ward by Guardian.

Rules text
REFER TO THE BOOK FOR THE PROPER FORM

Editor's notes. - This form was amended effective August 1, 2010 and January 1, 2021.  

——————————

GPCSF 55 - 57.

Rules text
     

 [Reserved/Relocated]  
 

  Editor's notes. - These forms were reservedelocated effective July 1, 2006.  

——————————

GPCSF 58. Adult Conservatorship Inventory and Asset Management Plan.

Rules text
REFER TO THE BOOK FOR THE PROPER FORM

Editor's notes. - This form was amended effective July 1, 2007.  

——————————

GPCSF 59. Minor Conservator Inventory and Asset Management Program.

Rules text
REFER TO THE BOOK FOR THE PROPER FORM
 
  Editor's notes. - This form was adopted effective August 1, 2010.  

——————————

GPCSF 60. Rserved.

Rules text
Reserved 
  

  Editor's notes. - This form was amended effective August 1, 2010.  
This form was reserved effective July 1, 2016.  

——————————

GPCSF 65. Petition for Restoration of an Individual Found to Be in Need of a Guardian and/or Conservator.

Rules text
 CLICK TO VIEW  FORM 
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 Editor's notes. - This form was amended effective August 1, 2010, July 1, 2016, July 1, 2017, and January 1, 2021.  

——————————

GPCSF 70. Certificate in Accordance with Uniform Probate Court Rule 5.9(D).

Rules text
REFER TO THE BOOK FOR THE PROPER FORM

Editor's notes. - This form was amended effective August 1, 2010.  

——————————

GPCSF 71. Petition for Leave to Sell Perishable Property by Personal Representative.

Rules text
REFER TO THE BOOK FOR THE PROPER FORM

Editor's notes. - This form was amended effective July 1, 2007 and January 1, 2021.  

——————————

GPCSF 72. Petition for Determination of Right of Disposition of Remains of a Decedent.

Rules text
REFER TO THE BOOK FOR THE PROPER FORM
 
Editor's notes. - This form was adopted July 1, 2011, and was amended effective July 1, 2016, July 1, 2017, and January 1, 2021.  

GPCSF Supplement 1. Determination by Court that a Person May Act as Guardian or Appointment of Guardian ad litem.

REFER TO THE BOOK FOR THE PROPER FORM 

Editor's notes. - This supplement was adopted July 1, 2015, and was amended July 1, 2016 and January 1, 2021.  

GPCSF Supplement 2. Appointment of Special Process Server.

Editor's notes. - This supplement was adopted July 1, 2015, and was amended July 1, 2016.  

GPCSF Supplement 3. Certificate of Service.

REFER TO THE BOOK FOR THE PROPER FORM  
  
   Editor's notes. - This supplement was adopted July 1, 2015.  

GPCSF Supplement 4. Oath.

REFER TO THE BOOK FOR THE PROPER FORM 
 
Editor's notes. - This supplement was adopted July 1, 2016 and was amended effective January 1, 2021.  

GPCSF Supplement 5. Petition for Letters of Testamentary Guardianship.

REFER TO THE BOOK FOR THE PROPER FORM 

  Editor's notes. - This supplement was adopted July 1, 2015, and was amended July 1, 2016, and July 1, 2017.  

GPCSF Supplement 6. Interrogatories to Witness to Will.

REFER TO THE BOOK FOR THE PROPER FORM 

Editor's notes. - This supplement was adopted July 1, 2016, and was amended July 1, 2017.  

——————————

UNIFORM RULES FOR THE MAGISTRATE COURTS

Rule
 		 Effective Date.
Part I. General and Administrative Provisions
 1. Preamble.
 2. Definitions.
 3. Hours of court operation.
 4. Assignment of cases.
 5. Dockets.
 6. Withdrawal of papers from magistrate court.
 7. Duties of Attorneys and All Parties.
 8. Conflicts - State and Federal Courts.
 9. Leaves of Absence.
 10. Terms of court.
 11. Electronic and photographic news coverage of magistrate court proceedings.
 12. Completion of caseload reports.
 13. Notice of selection of magistrates, constables and clerks of magistrate court.
 14. Interpreters.
 15. Telephone and Video-Conferencing.
 15. Telephone-Conferencing.
 15. Video-Conferencing.
 15. Court reporting.
 16. Maintenance of Evidence.
 16.1. Maintenance of Non-criminal Evidence.
 16.2. Maintenance of Criminal Evidence.
 17. Clerical Assistance for Pro Se Litigants.
 18. Head Coverings.
 19. Electronic Filing.
 20. Sensitive Information.
Part II. Criminal Rules
 21. Administration of oaths.
 22. Hearings on issuance of search warrants.
 23. Bail in criminal cases.
 24. Dismissal and Return of Warrants.
 25. Initial appearance/committal hearings.
 26. Appointment of counsel for indigent defendants.
 27. Arraignment.
 28. Motions, Demurrers, Special Pleas, and Similar Items.
 29. Criminal Trial Calendar.
 30. Pleading by Defendant.
Part III. Civil Rules
 31. Designated agent for civil actions.
 32. Filing of civil actions by mail.
 33. Computing answer dates in civil actions.
 34. Answer to civil actions.
 35. Objections to process, jurisdiction or venue.
 36. Transfer/change of venue.
 37. Amendments.
 38. Motions and request for relief under the Civil Practice Act.
 39. Third-party practice.
 40. Pre-trial discovery.
 41. Summary judgment.
 42. Bankruptcy stay.
 43. Consent judgments in civil actions.
 44. Deferred partial payments of judgments by defendants.
 45. Satisfaction of fi. fa.
 46. Emergency Dispossessory.
Cross references. - Effect of rules of court, § 15-1-5.  

  Editor's notes. - These rules and any amendments to these rules shall be published in the advance sheets to the Georgia Reports. Unless otherwise provided, the effective date of any amendment to these rules is the date of publication in the advance sheets to the Georgia Reports.  


 Effective Date.


April 8, 1985 
  
In accordance with the directive of Article VI, Section IX, Paragraph I, of the Constitution of the State of Georgia of 1983, the Uniform Rules for Juvenile Courts, the Uniform Rules for Probate Courts, and the Uniform Rules for Magistrate Courts are hereby adopted by order of the Supreme Court of Georgia. 
  
These rules shall be effective July 1, 1985, and shall apply to all pending cases, except that Rule 5 and Rule 20.1 of the Uniform Rules for Probate Courts shall not be applied in any case prior to January 1, 1986. 
  
The Supreme Court hereby expresses its gratitude to the members of the Uniform Rules Committee of the Council of Magistrate Court Judges: 
  
Judge George W. Eisel, III, Chairman 
  
Judge L. C. Blankenship 
  
Judge Rita L. Cavanaugh 
  
Judge W. T. Collins 
  
Judge Leonard Danley 
  
Judge Fleta M. Harper 
  
Judge George W. Harris 
  
Judge Judy Hayes 
  
Judge Lawrence E. Maioriello 
  
Judge Wayne Phillips 
  
Judge Edward B. Tenney 
  
Judge J. Leon Thompson 
  
Judge Johnny W. Warren 
  
Judge Warren Williams 
  
Judge David Wood 
  
Judge Anne Workman 
  

  Editor's notes. - These rules were revised in their entirety, effective October 28, 1993. This volume contains subsequent updates through those contained in the court's order effective May 9, 2019.  

——————————

Part I. General and Administrative Provisions


——————————

Rule 1. Preamble.

Rules text
These rules are promulgated pursuant to the inherent powers of the Court and Article VI, Section IX, Paragraph I of the Georgia Constitution of 1983, in order to provide for the speedy, efficient and inexpensive resolution of disputes and prosecutions. It is not the intention, nor shall it be the effect, of these rules to conflict with the Constitution or substantive law, either per se or in individual actions and these rules shall be so construed and in case of conflict shall yield to substantive law. 
  

——————————

1.1. Repeal of local rules

Rules text
All local rules of the magistrate courts shall expire effective January 1, 1996. If any magistrate court by action of its chief magistrate proposes to prevent any local rule from expiring pursuant to Rule 1.1 then a proposal to prevent the local rule from expiring must be presented to the Supreme Court for approval 30 days prior to the expiration date as stated in Rule 1.1. Only those rules reapproved by the Supreme Court on or after January 1, 1996, shall remain in effect after that date. Rules timely resubmitted shall remain in effect until action by the Supreme Court. 
  

——————————

1.2. Authority to enact local rules which deviate from the Uniform Magistrate Court Rules

Rules text
(A)  The term "local rules" will no longer be used in the context of the Uniform Magistrate Court Rules. 
  
(B)  Each magistrate court by action of its chief magistrate, from time to time, may propose to make and amend rules which deviate from the Uniform Magistrate Court Rules, provided such proposals are not inconsistent with general laws, these Uniform Magistrate Court Rules, or any directive of the Supreme Court of Georgia. Any such proposals shall be filed with the clerk of the Supreme Court; proposals so submitted shall take effect 30 days after approval by the Supreme Court. It is the intendment of these rules that rules which deviate from the Uniform Magistrate Court Rules be restricted in scope. 
  
(C)  Notwithstanding the expiration of previously approved local rules January 1, 1996, courts may continue to promulgate rules which relate only to internal procedure and do not affect the rights of any party substantially or materially, either to unreasonably delay or deny such rights. These rules, which will be designated "internal operating procedures," do not require the approval of the Supreme Court. "Internal operating procedures," as used in these Uniform Magistrate Court Rules, are defined as rules which relate to case management, administration, and operation of the court or govern programs which relate to filing costs in civil actions, costs in criminal matters, case management, administration, and operation of the court. 
  
(D)  Notwithstanding these uniform rules, a chief magistrate may promulgate experimental rules applicable to pilot projects, upon approval of the Supreme Court, adequately advertised to the local bar, with copies to the State Bar of Georgia, not to exceed a period of one year, subject to extension for one additional year upon approval of the Supreme Court. At the end of the second year, any such pilot projects will either be approved by the Supreme Court or will be allowed to sunset. Programs developed under the Alternative Dispute Resolution Rules of the Supreme Court will be approved by the Georgia Commission on Dispute Resolution before attaining permanent status under these rules. 
  
(E)  Rules which are approved as deviations from the Uniform Magistrate Court Rules and internal operating procedures of courts shall be published by the judicial circuit in which the rules are effective. Copies must be made available through the clerk of the magistrate court for the county where the rules are effective. Any amendments to deviations from the Uniform Magistrate Court Rules or to internal operating procedures must be published and made available through each magistrate court clerk's office within 15 days of the effective date of the amendment or change. 
  
(F)  Internal operating procedures effective in any court must be filed with the Supreme Court even though Supreme Court approval is not needed for these rules. 
  

——————————

1.3. Matters of statewide concern

Rules text
The following rules, to be known as "Uniform Magistrate Court Rules," are to be given statewide application. 
  

——————————

1.4. Deviation

Rules text
These rules are not subject to local deviation except as provided herein. A specific rule may be superseded in a specific action or case or by an order of the court entered in such case explaining the necessity for deviation and served upon the attorneys in the case. 
  

——————————

1.5. Amendments

Rules text
The Council of Magistrate Court Judges shall have a permanent committee to recommend to the Supreme Court such changes and additions to these rules as may from time to time appear necessary or desirable. 
  
The State Bar of Georgia shall receive notice of the proposed changes and additions and be given the opportunity to comment. 
  

——————————

1.6. Publication of rules and amendments

Rules text
These rules and any amendments to these rules shall be published in the advance sheets to the Georgia Reports. Unless otherwise provided, the effective date of any amendment to these rules is the date of publication in the advance sheets to the Georgia Reports. 
  

——————————

Rule 2. Definitions.


——————————

2.1. Judge

Rules text
The word "judge" as used in these rules refers to any person serving or acting as either a chief magistrate or magistrate in the Magistrate Courts of Georgia. 
  

——————————

2.2. Clerk

Rules text
The word "clerk" as used in these rules refers to the person designated as the clerk and to other members of the staff serving as deputy clerks. The chief magistrate may designate deputy clerks who shall have the same authority as the clerk. 
  

——————————

2.3. Party(ies)

Rules text
The word "party" or "parties" as used in these rules shall include law enforcement officers participating in criminal proceedings and attorney(s) of record unless the context clearly indicates otherwise. 
  

——————————

Rule 3. Hours of court operation.

Rules text
The hours of court operation shall be set by the chief magistrate of each court and shall be recorded with the clerk of the magistrate court. Such information shall include the following: 
  
(1)  Normal hours and location of court. 
  
(2)  Emergency after-hours availability of judges and the names of such judges. 
  
(3)  Holidays during which the court will be closed and a plan for the availability of judges on such days. 
  
(4)  Days on which the court holds civil and criminal hearings (if not handled on the same day), and the times and locations of such hearing. 
  

——————————

Rule 4. Assignment of cases.


——————————

4.1. Case assignment

Rules text
If the caseload is such, the chief magistrate shall assign cases among the magistrates. 
  

——————————

4.2. Recusal/Disqualification of judge


Rules text
4.2.1. Motions

All motions to recuse or disqualify a judge presiding in a particular case or proceeding shall be timely filed in writing and all evidence thereon shall be presented by accompanying affidavit(s) which shall fully assert the facts upon which the motion is founded. Filing and presentation to the judge shall be not later than five (5) days after the affiant first learned of the alleged grounds for disqualification, and not later than ten (10) days prior to the hearing or trial which is the subject of recusal or disqualification, unless good cause be shown for failure to meet such time requirements. In no event shall the motion be allowed to delay the trial or proceeding. 
  

  Editor's notes. - Rule 4.2 was amended effective April 12, 2012.  

4.2.2. Affidavit

The affidavit shall clearly state the facts and reasons for the belief that bias or prejudice exists, being definite and specific as to time, place, persons and circumstances of extra-judicial conduct or statements, which demonstrate either bias in favor of any adverse party, or prejudice toward the moving party in particular, or a systematic pattern of prejudicial conduct toward persons similarly situated to the moving party, which would influence the judge and impede or prevent impartiality in that action. Allegations consisting of bare conclusions and opinions shall not be legally sufficient to support the motion or warrant further proceedings. 
  

  Editor's notes. - Rule 4.2 was amended effective April 12, 2012.  

4.2.3. Duty of the Trial Judge.

When a judge is presented with a motion to recuse, or disqualify, accompanied by an affidavit, the judge shall temporarily cease to act upon the merits of the matter and shall immediately determine the timeliness of the motion and the legal sufficiency of the affidavit, and make a determination, assuming any of the facts alleged in the affidavit to be true, whether recusal would be warranted. If it is found that the motion is timely, the affidavit sufficient and that recusal would be authorized if some or all of the facts set forth in the affidavit are true, another judge shall be assigned to hear the motion to recuse. The allegations of the motion shall stand denied automatically. The judge shall not otherwise oppose the motion. 
  

  Editor's notes. - Rule 4.2 was amended effective April 12, 2012.  

4.2.4. Procedure upon a Motion for Recusal/Disqualification.

The motion shall be assigned to another judge who shall be selected according to the following rules in the order stated: 
  
(a)  No judge shall ever select the judge to hear the motion about his or her own recusal; 
  
(b)  Subject to the requirement of section (a) the selection of the judge to hear the motion shall be made by: 
  
(1)  A random, impartial selection process, if available in the county; otherwise 
  
(2)  The chief judge of the county; 
  
(3)  Another judge of the county beginning with the most senior in terms of service as a judge; 
  
(4)  If the above fails to provide a judge able to hear the matter, a request for assistance shall be made to the District Administrative judge as provided for in OCGA § 15-1-9.1. 
  
a.  A District Representative to the Executive Committee of the Council of Magistrate Court Judges representing the county, beginning with the most senior in terms of service on the Executive Committee, may prepare the request provided for in OCGA § 15-1-9.1, secure the agreement of a suitable judge to hear the matter, and submit a suitable Order of Assignment, if required, to assist the District Administrative judge. 
  
b.  A District Representative of an adjoining district to the Executive Committee of the Council of Magistrate Court Judges may perform the actions provided for in section (b)(4)a. if all the District Representatives are subjects of the Motion to Recuse/Disqualify. 
  
If the motion is sustained, the selection of another judge to hear the case shall follow the same procedure as outlined above. 
  

  Editor's notes. - Rule 4.2 was amended effective April 12, 2012 and March 13, 2014.  

4.2.5. Selection of Judge.

In the instance of any hearing on a motion to recuse or disqualify a judge, the challenged judge shall neither select nor participate in the selection of the judge to hear the motion if recused or disqualified, the recused or disqualified judge shall not select nor participate in the selection of the judge assigned to hear further proceedings in the involved action. 
  

  Editor's notes. - Rule 4.2 was amended effective April 12, 2012.  

4.2.6. Findings and Ruling.

The judge assigned may consider the motion solely upon the affidavits, but may, in the exercise of discretion, convene an evidentiary hearing. After consideration of the evidence, the judge assigned shall rule on the merits of the motion and shall make written findings and conclusions. If the motion is sustained, the selection of another judge to hear the case shall follow the same procedure as established in Rule 4.2.4 above. Any determination of disqualification shall not be competent evidence in any other case or proceedings. 
  

  Editor's notes. - Rule 4.2 was amended effective April 12, 2012.  

4.2.7. Voluntary Recusal.

If a judge, either on the motion of one of the parties or the judge's own motion, voluntarily disqualifies himself or herself, another judge, selected by the procedure set forth in Rule 4.2.4 above, shall be assigned to hear the matter involved. A voluntary recusal shall not be construed as either an admission or denial to any allegations which have been set out in the motion. 
  

  Editor's notes. - Rule 4.2 was amended effective April 12, 2012.  

——————————

4.3. Disqualification of chief magistrate


Rules text
  Editor's notes. - This rule was deleted effective April 12, 2012.  

——————————

Rule 5. Dockets.


——————————

5.1. Docket categories

Rules text
Each magistrate court shall keep a docket for criminal and search warrants, and a separate docket for all civil actions. 
  

——————————

5.2. Time of docketing

Rules text
Actions shall be entered by the clerk, deputy clerk, or magistrate in the proper docket immediately or within a reasonable period after being received in the clerk's office. 
  

——————————

Rule 6. Withdrawal of papers from magistrate court.

Rules text
(A)  General Provisions: Except as provided in the Uniform Transfer Rules, no original papers may be withdrawn from the magistrate court. 
  
(B)  Civil Cases: Copies of documents in civil cases may be obtained upon payment of costs to the clerk. 
  
(C)  Criminal Cases: Copies of documents in criminal cases may be provided; however, the court may, at its discretion, remove from said copies information concerning the location addresses, phone numbers, and similar information, the disclosure of which would violate the Victim's Protection Act (OCGA § 17-17-10) or would expose alleged witnesses or victims of crimes to danger of assault and/or intimidation by criminal defendants, or their agents. Names of confidential informants of police officers shall not be released, except after court order requiring such release, which may only issue following motion and in camera review by the trial court under guidelines set out in statutory and case law. 
  
(D)  Order to Limit Access: Upon motion by any party to any civil action, after hearing, and for good cause shown, the court may limit access to court files respecting that action. The order of limitation shall specify the part of the file to which access is limited, the nature and duration of the limitation, and the reason for the limitation. 
  
An order limiting access shall not be granted except upon a finding that the harm otherwise resulting to the privacy of a person in interest clearly outweighs the public interest. Under compelling circumstances, a motion for temporary limitation of access, not to exceed 30 days, may be granted, ex parte, upon motion accompanied by supporting affidavit. 
  
Upon notice to all parties of record and after hearing, an order limiting access may be reviewed and amended by the court entering such order or by the Superior Court of the Circuit where the magistrate court is located at any time, on the court's own motion, or upon the motion of any person for good cause. 
  
(E)  Notes and Private Information: This rule does not authorize release of papers containing a judge's application, trial or hearing notes or research notes pertaining to any case, civil or criminal. Further, this rule does not require release of any person's social security number, except to authorized state or federal authorities, as provided by applicable statutes. 
  
(F)  Certification of Documents: Upon request for certified copies of documents, the Court may provide the same, stating on the said certification what information was deleted as provided above. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  

——————————

Rule 7. Duties of Attorneys and All Parties.


——————————

7.1. Notification of representation

Rules text
No attorney shall appear in that capacity before a magistrate court until he has entered an appearance by filing a signed entry of appearance form or by filing a signed pleading in a pending action. An entry of appearance shall state (1) the style and number; (2) the identity of the party for whom the appearance is made; and (3) the name and current office address and telephone number of the attorney; and in criminal cases, the home telephone number of the attorney. 
  
In criminal cases, immediately upon agreeing to represent the defendant in a criminal matter pending in magistrate court, each attorney shall notify the magistrate court orally, followed by written confirmation in conformity with the preceding paragraph. 
  

——————————

7.2. Withdrawal of counsel

Rules text
The entry of an appearance or request for withdrawal by an attorney who is a member or an employee of a law firm or professional corporation shall relieve the other members or employees of the same law firm or professional corporation from the necessity of filing additional entries of appearance or requests for withdrawal in the same action. Withdrawal procedure shall be the same as Uniform Superior Court Rule 4.3, except that the required notice shall not include the language set out in subsection (2)(H). 
  

  Editor's notes. - Rule 7.2 was amended effective May 11, 2017.  

——————————

7.3. Notification of previous presentation to another judge

Rules text
Attorneys and parties shall not present to a judge any matter which has been previously presented to another judge without first advising the second judge of said fact and results of the previous presentation. 
  

——————————

7.4. Prohibition on ex parte communications

Rules text
Except as authorized by law or by rule, judges shall not initiate, permit or consider ex parte  communications by interested parties or their attorneys concerning a pending or impending proceeding. Where circumstances require, ex parte  communications for scheduling, administrative purposes or emergencies that do not deal with substantive matters or the merits of the case are authorized, provided: 
  
1.  the judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the ex parte communication, and 
  
2.  the judge takes reasonable steps to promptly notify all parties of the substance of the ex parte  communication and allows an opportunity to respond. 
  

——————————

7.5. Admission pro hac vice

Rules text
A.  Definitions 
  
(1) a.  A "Domestic Lawyer" is a person not admitted to practice law in this state but who is admitted in another state or territory of the United States or the District of Columbia and not disbarred or suspended from practice in any jurisdiction. 
  
b.  A "Foreign Lawyer" is a person authorized to practice law by the duly constituted and authorized governmental body of any foreign nation but not authorized by the Supreme Court of Georgia or its Rules to practice law in the State of Georgia and is not suspended from practice in any domestic or foreign jurisdiction. 
  
(2)  A Domestic Lawyer or Foreign Lawyer is "eligible" for admission pro hac vice if that lawyer: 
  
a.  lawfully practices solely on behalf of the lawyer's employer and its commonly owned organizational affiliates, regardless of where such lawyer may reside or work; or 
  
b.  neither resides nor is regularly employed at an office in this state; or 
  
c.  resides in this state but (i) lawfully practices from offices in one or more other states and (ii) practices no more than temporarily in this state, whether pursuant to admission pro hac vice or in other lawful ways and, in the case of a Foreign Lawyer, is and remains in the United States in lawful immigration status. 
  
(3)  A "client" is a person or entity for whom the Domestic Lawyer or Foreign Lawyer has rendered services or by whom the lawyer has been retained prior to the lawyer's performance of services in this state. 
  
(4)  "This state" refers to Georgia. This rule does not govern proceedings before a federal court or federal agency located in this state unless that body adopts or incorporates this rule. 
  
(B)  Authority of Court To Permit Appearance By Domestic Lawyer or Foreign Lawyer in Court Proceeding. A court of this state may, in its discretion, admit an eligible Domestic Lawyer or Foreign Lawyer retained to appear in a particular proceeding pending before such court to appear pro hac vice as counsel in that proceeding. 
  
(C)  In-State Lawyer's Duties. When a Domestic Lawyer or Foreign Lawyer appears for a client in a proceeding pending in this state, either in the role of co-counsel of record with the in-state lawyer, or in an advisory or consultative role, the in-state lawyer who is co-counsel or counsel of record for that client in the proceeding remains responsible to the client and responsible for the conduct of the proceeding before the court or agency. It is the duty of the in-state lawyer to advise the client of the in-state lawyer's independent judgment on contemplated actions in the proceeding if that judgment differs from that of the Domestic Lawyer or Foreign Lawyer. 
  
(D)  Application Procedure 
  
(1)  Verified Application. An eligible Domestic Lawyer or Foreign Lawyer seeking to appear in a proceeding pending in this state as counsel pro hac vice shall file a verified application with the court where the litigation is filed. The application shall be served on all parties who have appeared in the case and the Office of General Counsel of the State Bar of Georgia. The application shall include proof of service. The court has the discretion to grant or deny the application summarily if there is no opposition. 
  
(2)  Objection to Application. The Office of General Counsel of the State Bar of Georgia or a party to the proceeding may file an objection to the application or seek the court's imposition of conditions to its being granted. The Office of General Counsel or objecting party must file with its objection information establishing a factual basis for the objection. The Office of General Counsel or objecting party may seek denial of the application or modification of it. If the application has already been granted, the Office of General Counsel or objecting party may move that the pro hac vice admission be withdrawn. 
  
(3)  Standard for Admission and Revocation of Admission. The court has discretion as to whether to grant applications for admission pro hac vice and to set the terms and conditions of such admission. An application ordinarily should be granted unless the court or agency finds reason to believe that such admission: 
  
a.  may be detrimental to the prompt, fair and efficient administration of justice, 
  
b.  may be detrimental to legitimate interests of parties to the proceedings other than the client(s) the applicant proposes to represent, 
  
c.  one or more of the clients the applicant proposes to represent may be at risk of receiving inadequate representation and cannot adequately appreciate that risk, 
  
d.  the applicant has engaged in such frequent appearances as to constitute regular practice in this state, or 
  
e.  should be denied, if that applicant had, prior to the application, filed or appeared in an action in the courts of this state without having secured approval pursuant to the Uniform Magistrate Court Rules. 
  
(4)  Revocation of Admission. Admission to appear as counsel pro hac vice in a proceeding may be revoked for any of the reasons listed in Rule 7.5 (D) (3) above. 
  
(E)  Application 
  
(1)  Required Information. An application shall state the information listed in Appendix A to this rule. The applicant may also include any other matters supporting admission pro hac vice. 
  
(2)  Application Fee. An applicant for permission to appear as counsel pro hac vice under this rule shall pay a non-refundable fee of $75 for each application for pro hac vice admission to any Magistrate Court payable to the State Bar at the time of filing the application. 
  
(3)  Annual Fee. Any Domestic Lawyer or Foreign Lawyer who has been granted admission pro hac vice before any court of this state shall pay an annual fee of $200, regardless of the number of pro hac vice admissions, upon the first such admission, and on or before January 15 for each calendar year thereafter for so long as the Domestic Lawyer or Foreign Lawyer is admitted pro hac vice before any court of this state. The annual fee shall be payable to the State Bar of Georgia. 
  
(4)  Exemption for Pro Bono Representation. An applicant shall not be required to pay the fee established by Rule 7.5 (E) (2) and (E) (3) above if the applicant will not charge an attorney fee to the client(s) and is: 
  
a.  employed or associated with a pro bono project or nonprofit legal services organization in a civil case involving the client(s) of such programs; or 
  
b.  involved in a criminal case or a habeas proceeding for an indigent defendant. 
  
(F)  Authority of the Office of General Counsel of the State Bar of Georgia and Court: Application of Ethical Rules, Discipline, Contempt, and Sanctions 
  
(1)  Authority over Domestic Lawyer or Foreign Lawyer and Applicant. 
  
a.  During pendency of an application for admission pro hac vice and upon the granting of such application, a Domestic Lawyer or Foreign Lawyer submits to the authority of the courts and the Office of General Counsel of the State Bar of Georgia for all conduct relating in any way to the proceeding in which the Domestic Lawyer or Foreign Lawyer seeks to appear. The applicant, Domestic Lawyer or Foreign Lawyer who has obtained pro hac vice admission in a proceeding, submits to this authority for all that lawyer's conduct (i) within the state while the proceeding is pending or (ii) arising out of or relating to the application or the proceeding. An applicant, Domestic Lawyer or Foreign Lawyer who has pro hac vice authority for a proceeding, may be disciplined in the same manner as an in-state lawyer. 
  
b.  The court's and Office of General Counsel's authority includes, without limitation, the court's and State Bar of Georgia's Rules of Professional Conduct, contempt and sanctions orders, local court rules, and court policies and procedures. 
  
(2)  Familiarity With Rules. An applicant shall become familiar with the Georgia Rules of Professional Conduct, local court rules, and policies and procedures of the court before which the applicant seeks to practice. 
  
(G)  Temporary Practice. An out-of-state lawyer will be eligible for admission pro hac vice, or to practice in another lawful way only on a temporary basis. 
  
(H)  Conflicts. The conflicts of the Domestic Lawyer or Foreign Lawyer shall not delay any deadlines, depositions, mediation, hearings, or trials in connection with the case for which admission has been granted. 
  

APPENDIX A 
  
The Domestic Lawyer's or Foreign Lawyer's application shall include: 
  
(1)  the applicant's residence and business address; 
  
(2)  the name, address and phone number of each client sought to be represented; 
  
(3)  the courts before which the applicant has been admitted to practice and the respective period(s) of admission, and contact information as to each such court; 
  
(4)  whether the applicant (a) has been denied admission pro hac vice in this state, (b) had admission pro hac vice revoked in this state, or (c) has otherwise formally been disciplined or sanctioned by any court in this state. If so, specify the nature of the allegations; the name of the authority bringing such proceedings; the caption of the proceedings; the date filed; and what findings were made and what action was taken in connection with those proceedings; 
  
(5)  whether any formal, written disciplinary proceeding has ever been brought against the applicant by a disciplinary authority in any other jurisdiction and, as to each such proceeding: the nature of the allegations; the name of the person or authority bringing such proceedings and contact information as to such person or authority; the date the proceedings were initiated and finally concluded; the style of the proceedings; and the findings made and actions taken in connection with those proceedings; 
  
(6)  whether the applicant has been held formally in contempt or otherwise sanctioned by any court in a written order for disobedience to its rules or orders, and, if so: the nature of the allegations; the name and contact information of the court before which such proceedings were conducted; the date of the contempt order or sanction; the caption of the proceedings; and the substance of the court's rulings (a copy of the written order or transcript of the oral rulings shall be attached to the application); 
  
(7)  the name and address of each court or agency and a full identification of each proceeding in which the applicant has filed an application to appear pro hac vice in this state within the preceding two years; the date of each application; and the outcome of the application; 
  
(8)  an averment as to the applicant's familiarity with the Georgia Rules of Professional Conduct, local court rules and court procedures of the court before which the applicant seeks to practice; 
  
(9)  the name, address, telephone number and bar number of an active member in good standing of the bar of this state who will sponsor the applicant's pro hac vice request. The bar member shall appear of record together with the Domestic Lawyer or Foreign Lawyer; and 
  
(10)  the Foreign Lawyer's application shall include an affidavit attesting that the applicant shall throughout the period of appearance pro hac vice comply with all relevant provisions of the United States immigration laws and shall maintain valid immigration status. 
  
The Domestic Lawyer's or Foreign Lawyer's application may provide the following optional information: 
  
(11)  the applicant's prior or continuing representation in other matters of one or more of the clients the applicant proposes to represent and any relationship between such other matter(s) and the proceeding for which the applicant seeks admission. 
  
(12)  any special experience, expertise, or other factor deemed to make it particularly desirable that the applicant be permitted to represent the client(s) the applicant proposes to represent in the particular cause. 
  

  Editor's notes. - Rule 7.5 was adopted effective June 25, 2015.  

——————————

Rule 8. Conflicts - State and Federal Courts.


——————————

8.1. Method of Resolution

Rules text
(A)  An attorney shall not be deemed to have a conflict unless: 
  
(1)  the attorney is lead counsel and/or has been subpoenaed as a witness in two or more actions; and 
  
(2)  the attorney certifies that the matters cannot be adequately handled, and the client's interest adequately protected, by other counsel for the party in the action or by other attorneys in lead counsel's firm; certifies that in spite of compliance with this rule, the attorney has been unable to resolve these conflicts; and certifies in the notice a proposed resolution by list of such cases in the order of priority specified by this rule. 
  
(B)  When an attorney is scheduled for a day certain by trial calendar, special setting or court order (including a subpoena compelling his or her appearance to testify) to appear in two or more courts (trial or appellate; state or federal), the attorney shall give prompt written notice as specified in (A) above of the conflict to opposing counsel, to the clerk of each court and to the judge before whom each action is set for hearing (or, to an appropriate judge if there has been no designation of a presiding judge). The written notice shall contain the attorney's proposed resolution of the appearance conflicts in accordance with the priorities established by this rule and shall set forth the order of cases to be tried with a listing of the date and data required by (B)(1)-(4) as to each case arranged in the order in which the cases should prevail under this rule. In the absence of objection from opposing counsel or the courts affected, the proposed order of conflict resolution shall stand as offered. Should a judge wish to change the order of cases to be tried, such notice shall be given promptly after agreement is reached between the affected judges. Attorneys confronted by such conflicts are expected to give written notice such that it will be received at least seven days prior to the date of conflict. Absent agreement conflicts shall be promptly resolved by the judge or the clerk of each affected court in accordance with the following order of priorities: 
  
(1)  Criminal (felony) and habeas actions shall prevail over civil actions. Criminal actions in which a demand for speedy trial has been timely filed pursuant to OCGA §§ 17-7-170 and/or 17-7-171 shall automatically take precedence over all other actions unless otherwise directed by the court in which the speedy trial demand is pending; 
  
(2)  Jury trials shall prevail over non-jury matters, including trials and administrative proceedings; 
  
(3)  Within the category of non-jury matters, the following will have priority: (a) parental rights terminations, (b) trials, (c) all other non-jury matters including appellate arguments, hearings and conferences; 
  
(4)  Within each of the above categories only, the action which was first filed shall take precedence. 
  
(C)  Conflict resolution shall not require the continuance of the other matter or matters not having priority. In the event any matter listed in the letter notice is disposed of prior to the scheduled time set for any other matter listed or subsequent to the scheduled time set but prior to the end of the calendar, the attorney shall immediately notify all affected parties, including the court affected, of the disposal and shall, absent good cause shown to the court, proceed with the remaining case or cases in which the conflict was resolved by the disposal in the order of priorities as set forth heretofore. 
  

  Editor's notes. - Rule 8.1 was adopted effective March 3, 2016.  

——————————

8.2. Attorneys Serving as Part-time Judges

Rules text
Judges shall give prompt consideration to resolving scheduling conflicts resulting from an attorney's serving as a part-time judge. The presiding judge should be mindful of the strict time limitations of juvenile proceedings. See, e.g., Georgia Uniform Juvenile Court Rules 6.8, 7.3, and 23.5. However, a continuance by reason of such scheduling conflicts should not be granted in a scheduled Superior Court civil matter involving the safety of a child or the need of a custodial parent for temporary support. 
  

  Editor's notes. - Rule 8.2 was adopted effective March 3, 2016.  

——————————

Rule 9. Leaves of Absence.


——————————

9.1. Leaves for 30 Calendar Days or Less

Rules text
An attorney of record shall be entitled to a leave of absence for 30 days or less from court appearance in pending matters which are neither on a published calendar for court appearance, nor noticed for a hearing during the requested time, by submitting to the clerk of the court at least 30 calendar days prior to the effective date for the proposed leave, a written notice containing: 
  
(A)  a list of the actions to be protected, including the action numbers; 
  
(B)  the reason for the leave of absence; and 
  
(C)  the duration of the requested leave of absence. 
  
A copy of the notice shall be sent, contemporaneously, to the judge before whom an action is pending and all opposing counsel. Unless opposing counsel files a written objection within ten days with the clerk of the court, with a copy to the court and all counsel of record, and the court responds denying the leave, such leave will stand granted without entry of an order. If objection is filed, the court, upon request of any counsel, will conduct a conference with all counsel to determine whether the court will, by order, grant the requested leave of absence. 
  
The clerk of the court shall retain leave of absence notices in a chronological file two calendar years; thereafter, the notices may be discarded. 
  

  Editor's notes. - Rule 9.1 was adopted effective March 3, 2016.  

——————————

9.2. Leaves for More Than 30 Calendar Days or Those Either on a Published Calendar, Noticed for a Hearing, or not Meeting the Time Requirements of Rule 9.1

Rules text
Application for leaves of absence for more than 30 days, or those either on a published calendar, noticed for a hearing, or not submitted within the time limits contained in Rule 9.1 above, must be in writing, filed with the clerk of the court, and served upon opposing counsel at least ten days prior to submission to the appropriate judge of the court in which an action is pending. This time period may be waived if opposing counsel consents in writing to the application. This procedure permits opposing counsel to object or to consent to the grant of the application, but the application is addressed to the discretion of the court. Such application for leave of absence shall contain: 
  
(A)  a list of the actions to be protected, including the action numbers; 
  
(B)  the reason for the leave of absence; and 
  
(C)  the duration of the requested leave of absence. 
  
If an objection is filed, the court, upon request of any counsel, will conduct a conference with all counsel to determine whether the court will, by order, grant the requested leave of absence. 
  

  Editor's notes. - Rule 9.2 was adopted effective March 3, 2016.  

——————————

9.3. Effect of Leave

Rules text
A leave granted pursuant to Rule 9.1 or Rule 9.2 shall relieve any attorney from all trials, hearings, depositions and other legal proceedings in that matter. This rule shall not extend any deadline set by law or the court. 
  

  Editor's notes. - Rule 9.3 was adopted effective March 3, 2016.  

——————————

9.4. Notice of Application for Leave

Rules text
Any application for leave not filed in substantial compliance with this rule will be denied. Notice shall be provided substantially as on the following form:  
  
To: All Judges, Clerks of Court, and Counsel of Record 
  
From: Name of Attorney 
  
    Re: Notice of Leave of Absence 

             

  
  Date: __________________  

  
  Comes now (attorney's name) and respectfully notifies all judges before whom he or she has cases pending, all affected clerks of court, and all opposing counsel, that he or she will be on leave pursuant to Georgia Uniform Magistrate Court Rule 9. 

  
  
   ________ This leave meets the requirements of Rule 9.1 

  
  
   ________ This leave is requested under Rule 9.2 

  
  1. The period of leave during which time Applicant will be away from the practice of law is: ________ (dates of leave). The purpose of the leave is: __________________. 

  
  2. All affected judges and opposing counsel shall have ten days from the date of this Notice to object to it. Leaves with objections pursuant to Rule 9.1 and all leaves pursuant to Rule 9.2 require an Order from the Court, and it is the duty of the party requesting the leave to arrange a conference, if any party requests a conference, and obtain a written order granting the leave.  

  
  Name of attorney: ________________________ 

  
  Bar no.: _____________ 

  
  Address of attorney: ________________________ 

  
  Phone number of attorney: ________________ 

  
  

 CERTIFICATE OF SERVICE   

  
  This is to certify that I have this date served a copy of the foregoing Notice of Leave of Absence upon all judges, clerks and opposing counsel listed on the attached Exhibit A, by depositing the same in the U.S. Mail with adequate postage affixed thereto. 

  
  This __________ day of ______________, 20____. 

  
  ______________________________ 

  
  Name of attorney 

  
  

 EXHIBIT A 

  
  

 (Sample) 

  
  
 Name of Case        Name of Judge           Opposing Counsel 

  
  
 Case Number        County/Court   

  
  

 Jones v. Jones        Brown           Name of Attorney ___________________  
 
  
  

 16CR123456        DeKalb/Superior           Address _____________________   
 
  
  

 Smith v. Exxon        Black           Name of Attorney __________________   
 
  
  

 16-T-12345        Cobb/State           Address __________________________   
 
  
  

 Schwartz v. Craig & Co.        Grey           Name of Attorney __________   
 
  
  

 2016CV123456        Fulton/Superior           Address ______________________  
 

  Editor's notes. - Rule 9.4 was adopted effective March 3, 2016.  

——————————

Rule 10. Terms of court.

Rules text
Where statutes or case law of general application in this state require action within term of court, in the magistrate court this shall signify within thirty (30) days; where readiness is required by the next term of court, this shall signify after thirty (30) days. 
  

  Editor's notes. - Former Rule 10 was renumbered as new Rule 22 effective October 28, 1993.  

——————————

Rule 11. Electronic and photographic news coverage of magistrate court proceedings.

Rules text
Unless otherwise provided by rule of the Supreme Court or otherwise ordered by the assigned judge after appropriate hearing (conducted after notice to all parties and counsel of record) and findings, representatives of the print and electronic public media may be present at and unobtrusively make written notes and sketches pertaining to any judicial proceedings in the magistrate courts. However, due to the distractive nature of electronic or photographic equipment, representatives of the public media utilizing such equipment are subject to the following restrictions and conditions: 
  
(A)  Persons desiring to broadcast/record/photograph official court proceedings must file a timely written request (form attached as Exhibit "A") with the judge involved prior to the hearing or trial, specifying the particular calendar/case or proceedings for which such coverage is intended; the type equipment to be used in the courtroom; the trial, hearing or proceeding to be covered; and the person responsible for installation and operation of such equipment. 
  
(B)  Approval of the judge to broadcast/record/photograph a proceeding, if granted, shall be granted without partiality or preference to any person, news agency, or type of electronic or photographic coverage, who agrees to abide by and conform to these rules, up to the capacity of the space designated therefor in the courtroom. Violation of these rules will be grounds for a reporter/technician to be removed or excluded from the courtroom and held in contempt. 
  
(C)  The judge may exercise discretion and require pooled coverage which would allow only one still photographer, one television camera and attendant, and one radio or tape recorder outlet and attendant. Photographers, electronic reporters and technicians shall be expected to arrange among themselves pooled coverage if so directed by the judge and to present the judge with a schedule and description of the pooled coverage. If the covering persons cannot agree on such a schedule or arrangement, the schedule and arrangements for pooled coverage may be designated at the judge's discretion. 
  
(D)  The positioning and removal of cameras and electronic devices shall be done quietly and, if possible, before or after the court session or during recesses; in no event shall such disturb the proceedings of the court. In every such case, equipment should be in place and ready to operate before the time court is scheduled to be called to order. 
  
(E)  Overhead lights in the courtroom shall be switched on and off only by court personnel. No other lights, flashbulbs, flashes or sudden light changes may be used unless the judge approves beforehand. 
  
(F)  No adjustment of central audio system shall be made except by persons authorized by the judge. Audio recordings of the court proceedings will be from one source, normally by connection to the court's central audio system. Upon prior approval of the court, other microphones may be added in an unobtrusive manner to the court's public address system. 
  
(G)  All television cameras, still cameras and tape recorders shall be assigned to a specific portion of the public area of the courtroom or specially designed access areas, and such equipment will not be permitted to be removed or relocated during the court proceedings. 
  
(H)  Still cameras must have quiet functioning shutters and advancers. Movie and television cameras and broadcasting and recording devices must be quiet running. If any equipment is determined by the judge to be of such noise as to be distractive to the court proceedings, then such equipment can be excluded from the courtroom by the judge. 
  
(I)  Reporters, photographers, and technicians must have and produce upon request of court officials credentials identifying them and the media company for which they work. 
  
(J)  Court proceedings shall not be interrupted by a reporter or technician with a technical or an equipment problem. 
  
(K)  Reporters, photographers, and technicians should do everything possible to avoid attracting attention to themselves. Reporters, photographers, and technicians will be accorded full right of access to court proceedings for obtaining public information within the requirements of due process of law, so long as it is done without detracting from the dignity and decorum of the court. 
  
(L)  Other than as permitted by these rules and guidelines, there will be no photographing, radio or television broadcasting, including videotaping pertaining to any judicial proceedings on the floor where the trial, hearing or proceeding is being held or any other floor whereon is located a courtroom, whether or not the court is actually in session. 
  
(M)  No interviews pertaining to a particular judicial proceeding will be conducted in the courtroom except with the permission of the judge. 
  
(N)  A request for installation and use of electronic recording, transmission, videotaping or motion picture or still photography of any judicial proceeding shall be evaluated pursuant to the standards set forth in O.C.G.A. § 15-1-10.1. 
  
    (O)   A request for media access to a court proceeding shall be in substantially the following form: 

             

  
   

 IN THE MAGISTRATE COURT OF ________________ COUNTY 

STATE OF GEORGIA 

  
   CASE NAME ________________         CASE NO.________________ 

  
   

 REQUEST FOR ELECTRONIC AND PHOTOGRAPHIC 

MEDIA ACCESS TO COURT PROCEEDINGS 

  

  ___________________________________________________________________________ 
 
  
   Pursuant to Uniform Magistrate Court Rule 11, the undersigned hereby requests permission to record, photograph or televise all or portions of the proceedings in the above-captioned case. 

  
  This request is for the following scheduled hearing (provide date, time etc.): 

  

  ___________________________________________________________________________ 
 
  
  The following equipment will be installed in the courtroom: 

  

  ___________________________________________________________________________ 
 
  
  The person who will be responsible for the installation and operation of this equipment is: 

  

  ___________________________________________________________________________ 
 
  
  The undersigned requests courtroom access prior to the scheduled event for the purpose of setting up equipment, as follows: 

  

  ___________________________________________________________________________ 
 
  
   The undersigned hereby certifies that the equipment to be installed and the locations and operation of such equipment will be in conformity with the rules and guidelines issued by the court. 

  
  ____________________________________________________________ 

  
  Signature and date 

  
  ____________________________________________________________ 

  
  Print name, title, and organization/company name 

  

  ___________________________________________________________________________ 
 
  
  Organization/company address and contact telephone number 

  
  APPROVED:________________________________________ 

  
  Judge, Magistrate Court of ________________ County  
 

  Editor's notes. - Former Rule 11 was amended and renumbered as new Rule 23 effective October 28, 1993. Former Rule 23 was amended and renumbered as new Rule 11 effective October 28, 1993.  

——————————

Rule 12. Completion of caseload reports.

Rules text
In order to compile accurate data on the operation of the municipal courts, each chief judge shall ensure the accurate completion and timely submission of the Annual Caseload Reports sent to them by the Administrative Office of the Courts. 
  

  Editor's notes. - Former Rule 12 was amended and renumbered as new Rule 24 effective October 28, 1993. Former Rule 24 amended and renumbered as new Rule 12 effective October 28, 1993.  
Rule 12 was amended effective March 13, 2014.  

——————————

Rule 13. Notice of selection of magistrates, constables and clerks of magistrate court.

Rules text
Whenever a magistrate, constable, or clerk (but not deputy clerks) of the magistrate court shall take the oath required for office in OCGA § 15-10-3, the chief magistrate shall forward to the Administrative Office of the Courts the name and title of the person taking the oath; the name of the person being succeeded; the term of office, if appropriate; the date assuming duties; and the address and telephone number the official wishes to use for business correspondence. 
  

  Editor's notes. - Former Rule 13 was amended and renumbered as new Rule 25 effective October 28, 1993. Former Rule 25 was amended and renumbered as new Rule 13 effective October 28, 1993.  

——————————

Rule 14. Interpreters.

Rules text
(A)  In all civil and criminal cases, the party or party's attorney shall inform the court in the form of a notice of the need for a qualified interpreter, if known, within a reasonable time - at least 5 days where practicable - before any hearing, trial, or other court proceeding. Such notice shall be filed and shall comply with any other service requirements established by the court. The notice shall (1) designate the participants in the proceeding who will need the services of an interpreter, (2) estimate the length of the proceeding for which the interpreter is required, (3) state whether the interpreter will be needed for all proceedings in the case, and (4) indicate the language(s), including sign language for the Deaf/Hard of Hearing, for which the interpreter is required. 
  
(B)  Upon receipt of such notice, the court shall make a diligent effort to locate and appoint a licensed interpreter, at the court's expense, in accordance with the Supreme Court of Georgia's Rule on Use of Interpreters for Non-English Speaking and Hearing Impaired Persons. If the court determines that the nature of the case (e.g., an emergency) warrants the use of a non-licensed interpreter, then the court shall follow the procedures as outlined in the Supreme Court of Georgia's Commission on Interpreters' Instructions for Use of a Non-Licensed Interpreter. Despite its use of a non-licensed interpreter, the court shall make a diligent effort to ensure that a licensed interpreter is appointed for all subsequently scheduled proceedings, if one is available. 
  
(C)  If a party or party's attorney fails to timely notify the court of a need for a court interpreter, the court may assess costs against that party for any delay caused by the need to obtain a court interpreter unless that party establishes good cause for the delay. When timely notice is not provided or on other occasions when it may be necessary to utilize an interpreter not licensed by the Supreme Court of Georgia's Commission on Interpreters (COI), the Registry for Interpreters of the Deaf (RID), or other industry-recognized credentialing entity, such as a telephonic language service or a less qualified interpreter, the court should weigh the need for immediacy in conducting a hearing against the potential compromise of due process, or the potential of substantive injustice, if interpreting is inadequate. Unless immediacy is a primary concern, some delay might be more appropriate than the use of an interpreter not licensed by the COI, RID, or other recognized credentialing entity. 
  
(D)  Notwithstanding any failure of a party or party's attorney to notify the court of a need for a court interpreter, the court shall appoint a court interpreter whenever it becomes apparent from the court's own observations or from disclosures by any other person that a participant in a proceeding is unable to hear, speak, or otherwise communicate in the English language to the extent reasonably necessary to meaningfully participate in the proceeding. 
  
(E)  If the time or date of a proceeding is changed or canceled by the parties, and interpreter services have been arranged by the court, the party that requested the interpreter must notify the court 24 hours in advance of the change or cancellation. Timely notice of any changes is essential in order to cancel or reschedule an interpreter, thus precluding unnecessary travel by the interpreter and a fee payment by the court. If a party fails to timely notify the court of a change or cancellation, the court may assess any reasonable interpreter expenses it may have incurred upon that party unless the party can show good cause for its failure to provide a timely notification. 
  

  Editor's notes. - This rule was amended effective August 30, 2018.  

——————————

Rule 15. Telephone and Video-Conferencing.


——————————

15. Telephone-Conferencing.

Rules text
The trial court on its own motion or upon the request of any party may in its discretion conduct pre-trial or post-trial proceedings in civil actions by telephone conference with attorneys for all affected parties. The trial judge may specify: 
  
(A)  The time and the person who will initiate the conference; 
  
(B)  The party which is to incur the initial expense of the conference call, or the apportionment of such costs among the parties, while retaining the discretion to make an adjustment of such costs upon final resolution of the case by taxing same as part of the costs; and 
  
(C)  Any other matter or requirement necessary to accomplish or facilitate the telephone conference. 
  

  Editor's notes. - Rule 15.1 was amended effective June 25, 2015.  

——————————

15. Video-Conferencing.

Rules text
(A)  The following matters may be conducted by video-conference: 
  
1.  Determination of indigence and appointment of counsel; 
  
2.  Hearings on appearance and appeal bonds; 
  
3.  Initial appearance hearings and waiver of extradition hearings; subsection 15.2(E) 4 below notwithstanding, public access to these hearings may be provided by a video-conferencing system meeting the requirements of subsection 15.2 (E) 2 and 3; 
  
4.  Probable cause hearings; 
  
5.  Applications for and issuance of arrest warrants; 
  
6.  Applications for and issuance of search warrants; 
  
7.  Arraignment or waiver of arraignment; 
  
8.  Pretrial diversion and post-sentencing compliance hearings; 
  
9.  Entry of pleas in criminal cases; 
  
10.  Impositions of sentences upon pleas of guilty or nolo contendere; 
  
11.  Probation revocation hearings in felony cases in which the probationer admits the violation and in all misdemeanor cases; 
  
12.  Post-sentencing proceedings in criminal cases; 
  
13.  Acceptance of special pleas of insanity (incompetency to stand trial); 
  
14.  Situations involving inmates with highly sensitive medical problems or who pose a high security risk; 
  
15.  Testimony of youthful witnesses; 
  
16.  Ex-parte applications for Temporary Protective Orders under the Family Violence Act and the Stalking Statute; and 
  
17.  Appearances of interpreters; 
  
Notwithstanding any other provisions of this rule, a judge may order a defendant's personal appearance in court for any hearing. 
  
(B)  Confidential Attorney-Client Communication. Provision shall be made to preserve the confidentiality of attorney-client communications and privilege in accordance with Georgia law. In all criminal proceedings, the defendant and defense counsel shall be provided with a private means of communications when in different locations. 
  
(C)  Witnesses. In any pending matter, a witness may testify via video-conference. Any party desiring to call a witness by video-conference shall file a notice of intention to present testimony by video-conference at least thirty (30) days prior to the date scheduled for such testimony. Any other party may file an objection to the testimony of a witness by video-conference within ten (10) days of the filing of the notice of intention. In civil matters, the discretion to allow testimony via video conference shall rest with the trial judge. In any criminal matter, a timely objection shall be sustained; however, such objection shall act as a motion for continuance and a waiver of any speedy trial demand. 
  
(D)  Recording of Hearings. A record of any proceedings conducted by video-conference shall be made in the same manner as all such similar proceedings not conducted by video-conference. However, upon the consent of all parties, that portion of the proceedings conducted by video-conference may be recorded by an audio-visual recording system and such recording shall be part of the record of the case and transmitted to courts of appeal as if part of a transcript. 
  
(E)  Technical Standards. Any video-conferencing system utilized under this Rule must conform to the following minimum requirements: 
  
1.  All participants must be able to see, hear, and communicate with each other simultaneously; 
  
2.  All participants must be able to see, hear, and otherwise observe any physical evidence or exhibits presented during the proceeding, either by video, facsimile, or other method; 
  
3.  Video quality must be adequate to allow participants to observe each other's demeanor and nonverbal communications; and 
  
4.  The location from which the trial judge is presiding shall be accessible to the public to the same extent as such proceeding would if not conducted by video-conference. The court shall accommodate any request by interested parties to observe the entire proceeding. 
  

  Editor's notes. - Rule 15.2 was amended effective June 25, 2015.  

——————————

15. Court reporting.

Rules text
All court reporting, including a court's use of digital recording systems, shall be done in compliance with the Rules promulgated by the Judicial Council, as amended from time to time. 
  

  Editor's notes. - Rule 15.3 was adopted effective June 25, 2015.  

——————————

Rule 16. Maintenance of Evidence.


——————————

Rule 16.1. Maintenance of Non-criminal Evidence.

Rules text
In cases where the trial court sits as a court of record, the Clerk of Court, Court Reporter, or Judge in possession of documents, electronic documents, audio and video recordings of whatever form, exhibits, and other material objects or any other items admitted and retained as evidence in a civil case shall maintain a log or inventory of all such items with the case number, party names, description of the item, the name and official position of the custodian, and the location of the storage of the items. Dangerous or contraband items shall be placed in the custody of the Clerk of Court, Sheriff or other appropriate law enforcement official and maintained in the courthouse or other such location as allowed by law and be available during court proceedings and accessible to the Court Reporter. All such items presented by the parties as evidence that are admitted and retained by the Court shall be identified or marked by the Clerk of Court, Court Reporter, or Judge with the case number and the exhibit number and recorded in the log or inventory.  
  
Within 30 days after disposition of the case, the Court Reporter shall transfer the items of evidence, along with the evidence log or inventory, to the Clerk of Court of the originating court. The Clerk of Court shall update the log or inventory to show the current custodian and the location of admitted and retained evidence. Dangerous or contraband items shall be transferred to the Sheriff or other appropriate law enforcement officer along with a copy of the log or inventory. The law enforcement officer shall acknowledge the transfer with a signed receipt and the receipt shall be retained with the log or inventory created and maintained by the Clerk of Court. The Clerk of Court and the appropriate law enforcement officer shall each maintain a log or inventory of such items of evidence. In all cases, the Court Reporter shall be granted the right of access to such items of evidence necessary to complete the transcript of the case.  
  
Evidence in the possession of the Clerk of Court, Court Reporter, or Judge shall be maintained in accordance with local standard court operating procedures or as directed by a court order. After no less than 30 days or after the time to file a direct appeal has run, the custodian of the record may prepare a notification to the parties, signed by the judge, that admitted and retained evidence may be claimed by the parties. After the time stated in the notification has expired, the custodian may request an order from the judge to subject admitted and retained evidence that was unclaimed by the parties to the provisions of the Unclaimed Property Act, O.C.G.A. § 44-12-190 to § 44-12-236. The designated custodian shall be responsible for recording on the evidence log the party, the date, and the type of action taken for the release of any such items of evidence and the party to whom it was released and the destruction of any such items of evidence. The Court on its own motion, or upon the motion of any party, Clerk of Court, Court Reporter, or Sheriff who is the custodian of such items of evidence in a case shall petition the Court prior to making a substitute photograph, photocopy, audio recording, digital recording, video recording, electronic image, or other equivalent in lieu of the original evidence. Upon granting of an order for substitution, the order shall be entered into the log or inventory and the original item of evidence shall be returned to the custody of the party who tendered such evidence. 
  

——————————

Rule 16.2. Maintenance of Criminal Evidence.

Rules text
The Clerk of Court or the Court Reporter in possession of documents, electronic documents, audio and video recordings of whatever form, exhibits, and other material objects or any other items admitted and retained as evidence in a criminal case shall maintain a log or inventory of all such items with the case number, party names, description of the item, the name and official position of the custodian, and the location of the storage of the items. All such items admitted by the parties as evidence and retained by the Court shall be identified or marked by the Clerk of Court, Court Reporter, or Judge with the case number, the exhibit number and recorded in the log or inventory and shall be in the custody of the Clerk of Court and shall not be removed from the courthouse or other such locations as ordered by the Court and shall be available during court proceeding and accessible to the Court Reporter. In all cases where Magistrate Court does not make a final disposition of the case, within 30 days after the conclusion of the proceedings, the Clerk of Court shall transfer custody of the items of evidence, along with the evidence log or inventory, to the Clerk of Court of the Court with authority to make a final disposition of the case. The Clerk of Court shall update the log or inventory to show the current custodian and the location of evidence. Dangerous or contraband items shall be transferred to the sheriff or other appropriate law enforcement officer along with a copy of the log or inventory. The law enforcement officer shall acknowledge the transfer with a signed receipt and the receipt shall be retained with the log or inventory created and maintained by the Clerk of Court. In all such transfers, the items transferred shall be photographed or recorded by a visual image and the photograph or visual image shall be placed into the court file. In all cases, the Court Reporter shall be granted the right of access to such items of evidence necessary to complete the transcript of the case.  
  
Evidence in the possession of the Clerk of Court or Court Reporter which was admitted and retained by the Court shall be maintained in accordance with the law, particularly as found in O.C.G.A. § 17-5-55. The Court on its own motion, or upon the motion of any party, Clerk of Court, Court Reporter, Prosecutor or Sheriff who is the custodian of such items of evidence in a case, shall petition the Court prior to making a substitute photograph, photocopy, audio recording, digital recording, video recording, electronic image, or other equivalent in lieu of the original evidence. Upon granting of an order for substitution, the order shall be entered into the log or inventory and the original item of evidence shall be returned to the custody of the party who tendered such evidence.  
  

——————————

Rule 17. Clerical Assistance for Pro Se Litigants.

Rules text
Magistrate Court clerks may not practice law, but may provide basic information regarding procedures, routine legal forms, available forms, and proceedings in the Magistrate Court. Each Chief Magistrate may institute methods for clerks to assist litigants and may utilize Appendix A "Guidelines and Instructions for Clerks Who Assist Pro Se Litigants in Georgia's Courts," in directing the conduct of clerical personnel. Clerks may also, in the absence of contrary judicial direction, rely on Appendix A for guidance in avoiding unlawful practice of law. Said Appendix shall not be considered a directory rule, nor as binding authority, but may be considered by Magistrates and the Supreme Court as persuasive authority on the scope of lawful provision of legal information by clerks; further such guidelines shall be admissible in showing good faith by clerks in providing information and assistance to the public. 
  
    

             

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   

  
   
 

 EXHIBIT A  
  
Helpful Resources for People Who Need Legal Assistance or Information 
  
State Bar of Georgia - 1-800-334-6865, www.gabar.org 
  
Council of Magistrate Court Judges (Georgia) - www.georgiacourts.org/councils/magistrate 
  
Administrative Office of the Courts of Georgia - 404-656-5171 
  
Georgia Supreme Court - 404-656-3470 
  
Child Support Recovery - ocss.dhr.georgia.gov/ 
  
Safe Homes of Augusta (National Crisis Hotline) - 1-800-334-2836 
  
Legal Aid - legalaid-ga.org 
  
GBI - 404-244-2600 
  
Georgia Lawyer Referral Program - 1-800-215-1644, www.georgialawyerreferral.com 
  
Georgia Landlord and Tenant Hotline - 1-800-369-4706 
  
* Information is subject to change 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
 CLICK TO VIEW  FORM 
 
  
Law reviews. -  For article, "Class Warfare:  The Disappearance of Low-Income Litigants from the Civil Docket," see 65 Emory L.J. 1531 (2016).  

——————————

Rule 18. Head Coverings.

Rules text
(A)  All members of the public traveling through courthouse security are permitted to wear head coverings for medical or religious reasons. Individuals wearing such head coverings may be subject to the possibility of additional security screening, which may include a pat-down search of the head covering, or the individual will be offered the opportunity and may be required to remove the head covering in a private screening area by an officer of the same gender. 
  
(B)  Judges have authority to control decorum in the courtroom, including directing the manner and mode of dress of anyone who appears therein. Persons who appear in court are expected to dress appropriately. Head coverings and hats are generally not permitted in courtrooms, except in cases where the covering is worn for medical or religious reasons. 
  

  Editor's notes. - This rule was adopted effective December 8, 2011.  

——————————

Rule 19. Electronic Filing.

Rules text
(A)  Availability. Electronic filing shall be available when required by law and may be made available in a court, or certain classes of cases therein, in conformity with statewide minimum standards and rules for electronic filing adopted by the Judicial Council. 
  
(B)  Documents that may be filed electronically. Where electronic filing is available, a document may be electronically filed in lieu of paper by the court, the clerk and any registered filer unless electronic filing is expressly prohibited by law, these rules or court order. Electronic filing is expressly prohibited for documents that according to law must be filed under seal or presented to a court in camera, or for documents to which access is otherwise restricted by law or court order. Original depositions are not "sealed documents" within the meaning of this paragraph and may be electronically filed. 
  
(C)  Signatures. An electronically filed document is deemed signed by the registered filer submitting the document as well as by any other person who has authorized signature by the filer. By electronically filing the document, the filer verifies that the signatures are authentic. 
  
(D)  Time of filing. An electronic document is presumed filed upon its receipt by the electronic filing service provider, which provider must automatically confirm the fact, date and time of receipt to the filer. Absent evidence of such confirmation, there is no presumption of filing. 
  
(E)  Electronic service. Upon filing, an electronically filed document is deemed served on all parties and counsel who have waived any other form of service by registering with the electronic filing system to receive electronic service in the case and who receive notice via the system of the document's filing. 
  
(F)  System or user filing errors. If electronic filing or service is prevented or delayed because of a failure of the electronic filing system, a court will enter appropriate relief such as the allowance of filings nunc pro tunc or the provision of extensions to respond. 
  
(G)  Force and effect. Electronically filed court records have the same force and effect and are subject to the same right of public access as are documents filed by traditional means. 
  
(H)  Pro se parties. Courts must reasonably accommodate pro se filers by allowing paper filing. 
  
(I)  Procedure for handling misfiled or otherwise deficient or defective e-filings. Upon physical acceptance and review of an e-filing and discovery that it was misfiled or is otherwise deficient or defective, a court shall as soon as practicable provide the e-filer notice of the defect or deficiency and an opportunity to cure or, if appropriate, strike the filing altogether. In any case, the court shall retain a record of the action taken by the court in response, including its date, time, and reason. Such records shall be maintained until a case is finally concluded including the exhaustion of all appeals. Absent a court order to the contrary, such records shall be accessible to the parties and public upon request without the necessity for a subpoena. 
  

  Editor's notes. - This rule was adopted effective June 25, 2015.  
This rule was amended effective May 9, 2019.  

——————————

Rule 20. Sensitive Information.

Rules text
(A)  In accord with OCGA § 15-10-54, and in order to promote public electronic access to case files while also protecting sensitive information, pleadings and other papers filed with a court, including exhibits thereto, whether filed electronically or in paper, unless otherwise ordered by the court shall include only: 
  
(1)  The last four digits of a social security number; 
  
(2)  The last four digits of a taxpayer identification number; 
  
(3)  The last four digits of a financial account number; and 
  
(4)  The year of an individual's birth. 
  
(B)  The responsibility for omitting or redacting these personal identifiers rests solely with counsel and the parties. The clerk will not review filings for compliance with this rule. Counsel and the parties are cautioned that failure to redact these personal identifiers may constitute a contempt of court and may subject them to sanctions or other disciplinary proceedings as appropriate. 
  
(C)  A party having a legitimate need for the above information may obtain it by requesting discovery from the court, as provided for by Rule 40 of these rules. 
  
(D)  This rule in no way creates a private right of action against a court, a clerk, counsel or any other individual or entity that may have erroneously included identifying information in a filed document that is made available electronically or otherwise. 
  

  Editor's notes. - This rule was adopted effective June 25, 2015.  

——————————

Part II. Criminal Rules


——————————

Rule 21. Administration of oaths.

Rules text
A clerk of the magistrate court may administer the oath and sign the jurat for affidavits, including those in support of arrest and search warrants and bad check citations. This rule shall not be interpreted as otherwise affecting the responsibilities of a judge in hearing applications for arrest and search warrants. 
  

——————————

Rule 22. Hearings on issuance of search warrants.

Rules text
Whenever the hearing on the issuance of a search warrant is not recorded, the magistrate should make a written notation or memorandum of any oral testimony which is not included in the affidavit. 
  

  Editor's notes. - Former Rule 10 was renumbered as new Rule 22 effective October 28, 1993.  

——————————

Rule 23. Bail in criminal cases.


Rules text
  Editor's notes. - Former Rule 23 was amended and renumbered as new Rule 11 effective October 28, 1993. Former Rule 11 was amended and renumbered as new Rule 23 effective October 28, 1993.  

——————————

23.1. Misdemeanor cases

Rules text
Bail in misdemeanor cases shall be set as provided in O.C.G.A. §§ 17-6-1 and 17-6-2. 
  

——————————

23.2. Felony cases

Rules text
Bail in felony cases may be set by the magistrate court except for those offenses as to which OCGA § 17-6-1 or § 17-10-1 provides that bail shall be set by the superior court or shall not be available. All defendants in custody must be presented to this court for initial appearance within the time requirements of OCGA § 17-4-26 and § 17-4-62 for further consideration of bail. 
  

  Editor's notes. - Amended June 1, 2017.  

——————————

23.3. Categories of bail

Rules text
The court may set bail which may be secured by: 
  
(1)  Cash  by a deposit with the sheriff of an amount equal to the required cash bail; or 
  
(2)  Property  by real estate located within the State of Georgia with unencumbered equity, not exempted, owned by the accused or surety, valued at double the amount of bail set in the bond; or 
  
(3)  Recognizance  in the discretion of the court; 
  
(4)  Professional  by a professional bail bondsman authorized by the sheriff and in compliance with the rules and regulations for execution of a surety bail bond. 
  
Bail may be conditioned upon such other specified and reasonable conditions as the court may consider just and proper. The court may restrict the type of security permitted for the bond although the sheriff shall determine what sureties are acceptable when surety bond is permitted. 
  

——————————

23.4. Amendment of bail

Rules text
The magistrate court has the authority to amend any bail previously authorized by the magistrate court under the provisions of OCGA § 17-6-18. 
  

——————————

Rule 24. Dismissal and Return of Warrants.


Rules text
  Editor's notes. - Former Rule 24 was amended and renumbered as new Rule 12 effective October 28, 1993. Former Rule 12 was amended and renumbered as new Rule 24 effective October 28, 1993.  

——————————

24.1. Dismissal of warrant

Rules text
Any dismissal of a warrant of the magistrate court prior to the committal hearing and subsequent transfer to other courts shall be made exclusively by the magistrate court. 
  

——————————

24.2. Return of warrant to magistrate court

Rules text
Once arrest of the defendant is effectuated, the original warrant shall be returned to the magistrate court or its designee for transfer to the appropriate prosecuting agency. 
  

——————————

24.3. Assessment of costs - Criminal (Reserved)


Rules text
  Editor's notes. - This rule was reserved effective May 11, 2017.  

——————————

Rule 25. Initial appearance/committal hearings.


Rules text
  Editor's notes. - Former Rule 25 was amended and renumbered as new Rule 13 effective October 28, 1993. Former Rule 13 was amended and renumbered as new Rule 25 effective October 28, 1993.  

——————————

25.1. Initial appearance hearing

Rules text
Immediately following any arrest but no later than 48 hours if the arrest was without a warrant, or 72 hours following an arrest with a warrant, unless the accused has made bond in the meantime, the arresting officer or the law officer having custody of the accused shall present the accused in person before a magistrate or other judicial officer for first appearance. 
  
At the first appearance, the judicial officer shall: 
  
(1)  Inform the accused of the charges; 
  
(2)  Inform the accused of the right to the presence and advice of an attorney, either retained or appointed, of the right to remain silent, and that any statement made may be used against him or her; 
  
(3)  Determine whether or not the accused desires and is in need of an appointed attorney and, if appropriate, advise the accused of the necessity for filing a written application; 
  
(4)  Inform the accused of the right to a pre-indictment commitment hearing, that the hearing will be postponed if the accused requests additional time to obtain counsel or subpoena witnesses or if the state requests additional time to prepare its case, and inform the accused that giving a bond returnable to arraignment or trial shall be a waiver of the right to a commitment hearing although a magistrate may in his or her discretion hold a commitment hearing pursuant to Rule 25.2(A); 
  
(5)  Schedule a commitment hearing if authorized and if requested by the defendant and so notify the prosecuting attorney and the law officer having custody of the accused; 
  
(6)  In cases of warrantless arrest, unless a subsequent determination of probable cause has been made, make a fair and independent determination of probable cause for the arrest; 
  
(7)  Inform the accused of the right to grand jury indictment in felony cases, to accusation in misdemeanor cases, to uniform traffic citation in traffic cases, and the right to trial by jury, and, in felony cases, when the next grand jury will convene; in felony cases subject to OCGA § 17-7-70.1 (involving violations of OCGA §§ 16-8-2, 16-8-14, 16-8-18, 16-9-1, 16-9-20, 16-9-31, 16-9-33, 16-9-37, 16-10-52, and 40-5-58), inform the accused that if the commitment hearing is expressly waived or the accused is bound over after the commitment hearing, the district attorney may prepare an accusation or seek an indictment;  
  
(8)  Inform the accused that the accused or his or her attorney may waive the right to a commitment hearing; and 
  
(9)  Consider and announce a bail decision, if the offense is not one bailable only by a superior court judge, or so inform the accused if it is. 
  

  Editor's notes. - Amended June 1, 2017.  


JUDICIAL DECISIONS

Defendant's first-appearance hearing was not a critical stage of prosecution within the context of the defendant's Sixth Amendment right to counsel, and the defendant was therefore not entitled to the presence of counsel at the hearing. State v. Simmons, 260 Ga. 92, 390 S.E.2d 43 (1990).  


OPINIONS OF THE ATTORNEY GENERAL

Authority to set and amend bonds. - Once the clerk of the superior court properly files an indictment or once a valid accusation is entered, the superior court has exclusive jurisdiction over the case, including all bond issues, unless the court invokes its authority to delegate jurisdiction to the magistrate court under § 17-6-1(h) or § 15-1-9.1(e). 1997 Op. Att'y Gen. No. 97-19.  

——————————

25.2. Commitment hearing

Rules text
A.  A magistrate, in his or her discretion, may hold a commitment hearing even though the defendant has posted a bail bond as provided in Rule 23. 
  
B.  At the commitment hearing by the court of inquiry, the judicial officer shall perform the following duties: 
  
(1)  Explain the probable cause purpose of the hearing; 
  
(2)  Repeat to the accused the rights explained at the first appearance; 
  
(3)  Determine whether the accused waives the commitment hearing; 
  
(4)  If the accused waives the hearing, the court shall immediately bind the entire case over to the court having jurisdiction of the most serious offense charged; 
  
(5)  If the accused does not waive the hearing, the court shall immediately proceed to conduct the commitment hearing unless, for good cause shown, the hearing is continued to a later scheduled date; 
  
(6)  The judicial officer shall bind the entire case over to the court having jurisdiction of the most serious offense for which probable cause has been shown by sufficient evidence and dismiss any charge for which probable cause has not been shown; 
  
(7)  On each case which is bound over, a memorandum of the commitment shall be entered on the warrant by the judicial officer. The warrant, bail bond, and all other papers pertaining to the case shall be forwarded to the clerk of the appropriate court having jurisdiction over the offense for delivery to the prosecuting attorney. 
  
Each bail bond shall contain the full name, residence, business and mailing address and telephone number of the accused and any surety; 
  
(8)  A copy of the record of any testimony and the proceedings of the first appearance and the commitment hearing, if available, shall be provided to the proper prosecuting officer and to the accused upon payment of the reasonable cost for preparation of the record; 
  
(9)  A judicial officer, conducting a commitment hearing, is without jurisdiction to make final disposition of the case or cases at the hearing by imposing any fine or punishment, except where the only charge arising out of the transaction at issue is the violation of a county or state authority ordinance. 
  
C.  At the commitment hearing, the following procedures shall be utilized: 
  
(1)  The rules of evidence shall apply except that hearsay may be allowed; 
  
(2)  The prosecuting entity shall have the burden of proving probable cause; and may be represented by a law enforcement officer, a district attorney, a solicitor, a private attorney or otherwise as is customary in that court; 
  
(3)  The accused may be represented by an attorney or may appear pro se; and 
  
(4)  The accused shall be permitted to introduce evidence. 
  


JUDICIAL DECISIONS

Admission of hearsay evidence in magistrate courts. - Magistrate judges are required to admit and weigh hearsay evidence in such hearings because the purpose of Ga. Unif. Magis. Ct. R. 25.2(C)(1) and Ga. Unif. Super. Ct. R 26.2(B)(1) is to expand the scope of legal evidence in preliminary hearings to "allow" hearsay as legal evidence, but the discretion in magistrate judges to weigh hearsay evidence, as appropriate, is not foreclosed; the magistrate judges are only mandated to admit the same as legal evidence, and a magistrate judge, after hearing the evidence, is not foreclosed from deciding that probable cause does not exist and then dismissing the case. Bethel v. Fleming, 310 Ga. App. 717, 713 S.E.2d 900 (2011).  

——————————

25.3. Private citizen warrant application hearings

Rules text
(A)  Upon the filing of an application for an arrest warrant by a person other than a peace officer or law enforcement officer, and if the court determines that a hearing is appropriate pursuant to O.C.G.A. § 17-4-40, the court shall give notice of the date, time and location of the hearing to the applicant and to the person whose arrest is sought by personal service or by first class mail to the person's last known address or by any other means which is reasonably calculated to notify the person of the date, time and location of the hearing. 
  
(B)  At the warrant application hearing the court shall: 
  
a.  Explain the probable cause purpose of the hearing; 
  
b.  Inform the accused of the charges; 
  
c.  Inform the accused of the right to hire and have the advice of an attorney, of the right to remain silent, and that any statement made may be used against him or her. 
  
(C)  The warrant application hearing shall be conducted in accordance with O.C.G.A. § 17-4-40(4) and (5) and Rule 25.2(C) of these rules. 
  
(D)  A copy of the record of any testimony and the proceedings of the warrant application hearing, if available, shall be provided to the proper prosecuting officer and to the accused upon payment of the reasonable cost for preparation of the record. 
  
(E)  The judge conducting a warrant application hearing is without jurisdiction to make final disposition of the case or cases at the hearing by imposing any fine or punishment. 
  

——————————

Rule 26. Appointment of counsel for indigent defendants.


——————————

26.1. Authority and purpose

Rules text
This rule is promulgated pursuant to O.C.G.A. § 17-12-4 in order to provide indigent persons with competent legal counsel in criminal proceedings. 
  

——————————

26.2. Application for and appointment of counsel

Rules text
When an accused person, contending to be financially unable to employ an attorney to defend against pending criminal charges or to appeal a conviction, desires to have an attorney appointed, the accused shall make a request in the form of an application for appointment of counsel and certificate of financial resources, made under oath and signed by the accused. This form shall contain information as to the accused's assets, liabilities, employment, earnings, other income, number and ages of dependents, the charges against the accused and such other information as shall be required by the court. The purpose of the application and certification is to provide the court or its designee with sufficient information from which to determine the financial ability of the accused to employ counsel. 
  
    Upon a determination of indigency the court shall, in writing, authorize the appointment of counsel for the indigent accused. The original authorization of appointment shall be filed with the clerk of court; a copy of the authorization shall be forwarded to the clerk, court administrator, public defender or such other person designated by the court to assign an attorney to an indigent defendant. Such person shall notify the accused, the appointed attorney, the sheriff and the prosecuting attorney of the appointment. The applicant for an attorney and certificate of financial resources shall be in substantially the following form: 

             

  
  

 IN THE MAGISTRATE COURT OF ________________ COUNTY 

STATE OF GEORGIA 

  
  STATE OF GEORGIA         CASE NO.  

  
          CHARGE(S): 

  
  v. 

  
  ______________________________ 

  
  

 APPLICATION FOR APPOINTMENT OF COUNSEL 

AND CERTIFICATE OF FINANCIAL RESOURCES 

  
  I am the defendant in the above-styled action. I cannot afford to hire a lawyer to assist me. I want the court to provide me with a lawyer. I understand that I am providing the following information in order for the court to determine my eligibility for a court-appointed lawyer to defend me on the above charges. 

  
  In jail _____________  Out on bond _____________  Arrest Date ________________ 

  
  1. Name __________________ Telephone No. __________________ 
Mailing address __________________________________________________ 

Birth date __________________ Age _____________ Soc. Sec. No. _____________ 

Highest grade in school completed __________________ 

  
  2. If employed, employer is ________________. My take home pay is _____________ 

  
  3. If unemployed, how long? _____________ List other sources of income such as unemployment compensation, welfare or disability income and the amounts received per week or month: 
______________________________ 

  
  4. Are you married __________ Is spouse employed? __________ 
If yes, by whom _____________ Spouse's net income __________ (week) 

  
  5. Number of children living in home: ______ Ages _____________ 

  
  6. Dependents (other than spouse or children) in home, names, relationship, amount contributed to their support ________________ 

  
  7. Do you own a motor vehicle? ______ Year and model _____________ 
How much do you owe on it? ________________ 

  
  8. Do you own a home? ______ Value ________ How much do you own on it? ________________ 

  
  9. Amount of house payment or rent payment each month ________ 

  
  10. List checking or savings accounts or other deposits with any bank or financial institution and the amount of deposits: ______________________________ 

  
  11. List other assets or property, including real estate, jewelry, notes, bonds or stocks ______________________________ 

  
  12. List indebtedness and amount of payments ____________________________ 

  
  13. List any extraordinary living expenses and amount (such as regularly occurring medical expenses) ______________________________ 

  
  14. Child support payable under any court order ________________ 

  
  15. Do you understand that whether you are convicted or acquitted ________________ County may seek reimbursement of attorney's fees paid for you if you become financially able to pay or reimburse the county but refuse to do so? ____________ 

  
  I have read (had read to me) the above questions and answers and they are correct and true. 

  
  The undersigned swears that the information given herein is true and correct and understands that a false answer to any item may result in a charge of perjury. 

  
  The ________ day of _____________, 20______. 

  
  ________________________________________ 

  
  Defendant's Signature 

  
  Sworn to and subscribe before 

  
  me this ________ day of ____________, 20______. 

  
  ________________________________________ 

  
  Notary Public 

  
  My Commission Expires __________ 

  
  

 ORDER 

  
  Having considered the above matter, it is the finding of this court that the above-named defendant is/is not indigent under criteria of the Georgia Criminal Justice Act and appropriate court rules and is/is not entitled to have appointed counsel. 

  
  It is considered that the clerk, panel administrator, or court administrator assign an attorney practicing in this county to represent the defendant in the above case. 

  
  Let the defendant and the assigned attorney be notified hereof and furnish a copy of this application and order. 

  
  This ________ day of ____________, 20______. 

  
  ______________________________ 

  
  Magistrate Court Judge 

  
  ________________ County  
 

——————————

26.3. Responsibility for determination of eligibility

Rules text
The financial eligibility of a person for publicly provided counsel should be determined by the court. The court may appoint counsel in cases where the defendant does not qualify and cannot be provided counsel under provisions of the above. 
  

——————————

26.4. Uniform eligibility guidelines

Rules text
Income eligibility - Eligible accused persons include all applicants for an attorney with net income below a level set by the court as revised periodically. 
  
The following special needs of a family unit may be deducted from net income in determining eligibility: 
  
(1)  Child care expenses for working custodial parents; and, 
  
(2)  Legally required support payments to dependents, including alimony for the support of a child/children. 
  
"Net income" shall include only a client's take-home pay, which is the gross income earned by a client minus those deductions required by law or as a condition of employment. 
  
"Family unit" includes the defendant, a spouse, if the couple lives together, any minors who are unemployed and unmarried, and any infirm  or permanently disabled person living with the defendant and for whom the defendant has assumed financial responsibility. The income of a minor who is attending school full time, but has after-school employment or does odd jobs, shall not be attributed to that of the family unit. No other persons, even if living within the same household, will be deemed members of the family unit.  
  
In the event an accused person is discovered to have been ineligible at the time of the appointment of an attorney, the court shall be notified. The court may discharge the appointed attorney and refer the matter to the private bar. The attorney should be paid for the time spent on the case and recoupment sought from the ineligible person. 
  
Regardless of the prima facie eligibility on the basis of income, a person who has sufficient assets that are easily converted to cash by sale or mortgage may not be qualified for representation. 
  
The court may appoint counsel for representation for any accused person who is unable to obtain counsel due to special circumstances such as emergency, hardship, or documented refusal of the case by members of the private bar because financial inability to pay for counsel. 
  
If the accused is determined to be eligible for defense services in accordance with approved financial eligibility criteria and procedures, and if, at the time that the determination is made, the accused is able to provide a cash contribution to offset defense costs without imposing a substantial financial hardship either personally or upon dependents, such contribution may be required as a condition of continued representation at public expense. The court should determine the amount to be contributed. The contribution shall be paid directly to the fund for indigent defense of the affected county.  
  

——————————

26.5. County selected methods of providing counsel

Rules text
The court shall, whenever practicable, use an available public defender system, legal aid and defender society, agency for indigent defense, a panel of private attorneys, a combination of the above, or other existing means, to provide adequate legal defense for indigents as required by these rules and the laws of this State. 
  

——————————

26.6. Assignment of cases to private attorneys

Rules text
(A)  Appointments of private attorneys shall be made on an impartial and equitable basis; 
  
(B)  The cases shall be distributed among the attorneys to ensure balanced workloads through a rotation system; 
  
(C)  More difficult or complex cases shall be assigned to attorneys with sufficient levels of experience and competence to afford adequate representation; 
  
(D)  Less experienced attorneys should be assigned cases which are within their capabilities, but should be given the opportunity to expand their experience under supervision; and, 
  
(E)  Cases in which the death penalty is sought shall be assigned only to attorneys of sufficient experience, skill and competence to render effective assistance of counsel to defendants in such cases. 
  

——————————

Rule 27. Arraignment.


——————————

27.1. Calendar

Rules text
The judge or the judge's designee, shall set the time of arraignment unless arraignment is waived either by the defendant or by operation of law. Notice of the date, time and place of arraignment shall be delivered to the clerk of the court and sent to attorneys of record, defendants and bondsmen. 
  

——————————

27.2. Call for arraignment

Rules text
Before arraignment the court shall inquire whether the accused is represented by counsel and, if not, inquire into the defendant's desires and financial circumstances. If the defendant desires an attorney and is indigent, the court shall authorize the immediate appointment of counsel.  
  
Upon the call of the case for arraignment, unless continued for good cause, the accused, or the attorney for the accused, shall answer whether the accused pleads "guilty," "not guilty" or desires to enter a plea of nolo contendere  to the offense or offenses charged; a plea of not guilty shall constitute a joining of the issue. 
  
Upon arraignment, the attorney, if any, who announces for or on behalf of an accused, or who is entered as counsel of record, shall represent the accused in that case throughout the trial, unless other counsel and the defendant notify the judge prior to trial that such other counsel represents the accused and is ready to proceed, or counsel is otherwise relieved by the judge. 
  

——————————

Rule 28. Motions, Demurrers, Special Pleas, and Similar Items.


——————————

28.1. Time for filing

Rules text
All motions, demurrers, and special pleas shall be made and filed at or before the time set by law, unless time therefor is extended by the judge in writing prior to trial. Notices of the state's intention to present evidence of similar transactions or occurrences and notices of the intention of the defense to raise the issue of insanity or mental illness shall be given and filed at least ten (10) days before trial unless the time is shortened or lengthened by the judge. Such filing shall be in accordance with the following procedures. 
  

——————————

28.2. Time for hearing

Rules text
All such motions, demurrers, special pleas and notices shall be heard and considered at such time, date, and place as set by the judge. Generally, such will be heard at or after the time of arraignment and prior to the time at which such case is scheduled for trial. 
  

——————————

28.3. Notice of prosecution's intent to present evidence of similar transactions

Rules text
(A)  The prosecution may, upon notice filed in accordance with section 28.1 of these rules, request of the court in which the charging instrument is pending leave to present during the trial of the pending case evidence of similar transactions or occurrences. 
  
(B)  The notice shall be in writing, served upon the defendant's counsel, and shall state the transaction, date, county, and the name(s) of the victim(s) for each similar transaction or occurrence sought to be introduced. Copies of accusations or indictments, if any, and guilty pleas or verdicts, if any, shall be attached to the notice. The judge shall hold a hearing at such time as may be appropriate, and may receive evidence on any issue of fact necessary to determine the request. The burden of proving that the evidence of similar transactions or occurrences should be admitted shall be upon the prosecution. The state may present during the trial evidence of only those similar transactions or occurrences specifically approved by the judge. 
  
(C)  Evidence of similar transactions or occurrences not approved shall be inadmissible. In every case, the prosecuting attorney and defense attorney shall instruct their witnesses not to refer to similar crimes, transactions or occurrences, or otherwise place the defendant's character in issue, unless specifically authorized by the judge. 
  
(D)  If upon the trial of the case the defense places the defendant's character in issue, evidence of similar transactions or occurrences, as shall be admissible according to the rules of evidence, shall be admissible, the above provisions notwithstanding. 
  
(E)  Nothing in this rule is intended to prohibit the state from introducing evidence of similar transactions or occurrences which are lesser included alleged offenses of the charge being tried, or are immediately related in time and place to the charge being tried, as part of a single, continuous transaction. Nothing in this rule is intended to alter the rules of evidence relating to impeachment of witnesses. 
  
(F)  This rule shall not apply to sentencing hearings. 
  

——————————

28.4. Notice of intention of defense to raise issue of insanity, mental illness or mental competency

Rules text
(A)  If, in any criminal proceeding, the defense intends to raise the issue that the defendant or accused was or is insane, mentally incompetent, or mentally ill at the time of act or acts charged against the accused, or at the time of trial, such intention must be stated, in writing, in a pleading denominated as "Notice of Intent of Defense to Raise Issue of Insanity or Mental Incompetence." This notice shall be filed and served upon the prosecuting attorney in accordance with section 28.1 of these rules. Upon the filing of such notice, the judge shall determine from the prosecuting attorney and the defense attorney whether such issue requires any further mental examination of the accused ahead of trial of the case on the merits. 
  
(B)  Except for good cause shown, the issue of insanity shall not be raised in the trial on the merits unless notice has been filed and served ahead of trial as provided in these rules. 
  

——————————

28.5. Motion and Order for Evaluation Regarding Mental Competency to Stand Trial

Rules text
(A)  In pending magistrate court cases where the mental competency of a defendant is brought into question, the judge may, upon a proper showing, exercise discretion and require a mental evaluation at public expense. A motion for mental evaluation may be filed in writing, setting out allegations and grounds for such motion, praying for a court-ordered evaluation. The judge may enter an order requiring a mental evaluation of the defendant for the purposes of evaluating competency to stand trial. The judge may direct the Department of Behavioral Health and Developmental Disabilities to perform the evaluation at a time and place to be set by the department in cooperation with the county sheriff or counsel for the defendant if the defendant is not in custody. The clerk shall forward a copy of the order to the department accompanied by a copy of the indictment, accusation, or specification of charges, and where available, a copy of the police arrest report, and a brief summary of any known or alleged previous mental health treatment or hospitalization involving this particular person. Counsel for the defendant shall forward any other background information available to the evaluator to assist in performing adequately the requested services. Unless otherwise ordered by the court, the department shall submit its report to the requesting judge for distribution to the defendant's attorney. The evaluation shall be placed under seal and shall not be released absent a court order. Upon the filing of a Plea of Mental Incompetency to Stand Trial, the court shall submit a copy of the department's evaluation to the prosecuting attorney. 
  
    (B)  Copies of suggested orders requesting psychiatric evaluation are attached as Specimen Psychiatric Evaluation Order #1 and Specimen Psychiatric Evaluation Order #2. The department or service shall submit its report to the requesting judge, who shall provide copies of the report to the defendant's attorney and the prosecuting attorney. 

             

  
  

 SPECIMEN COMMITTAL ORDER AFTER SPECIAL PLEA 

OF MENTAL INCOMPETENCY TO STAND TRIAL 

  
  

 IN THE MAGISTRATE COURT OF ________________ COUNTY 

STATE OF GEORGIA 

  
  THE STATE OF GEORGIA         CASE NO. 

  
  v.________________         CHARGE(S) 

  
  

 JUDGMENT AND ORDER OF THE COURT ON THE 

DEFENDANT'S SPECIAL PLEA OF MENTAL 

INCOMPETENCY TO STAND TRIAL 

  
  The above stated case came on regularly before the undersigned for trial this date. The defendant was represented by counsel. 

  
  After a hearing on defendant's special plea of mental incompetency and due consideration, the plea of Mental Incompetency to Stand Trial is sustained. 

  
  IT IS, THEREFORE, THE ORDER of this court that the defendant be now delivered to the sheriff of ____________ County and that the defendant be delivered by the sheriff, or the sheriff's lawful deputy, to the Department of Behavioral Health and Developmental Disabilities, as provided by OCGA § 17-7-130. 

  
  IT IS FURTHER ORDERED that at such time as it is determined that the defendant is capable of understanding the nature and object of the proceedings, comprehends his or her own condition in reference to such proceedings, and is capable of rendering counsel assistance in providing a proper defense, the defendant be delivered by the Department of Behavioral Health and Developmental Disabilities to the sheriff of this county, or the sheriff's lawful deputy, with transportation costs to be borne by the county. 

  
  IT IS FURTHER ORDERED that, should it be determined in the light of present day medical knowledge that recovery of the defendant's legal mental competency to stand trial is not expected at any time in the foreseeable future, the defendant shall be dealt with by the Department of Behavioral Health and Developmental Disabilities as provided in OCGA § 17-7-130. 

  
  SO ORDERED, this the ________ day of __________, 20______.  

  
   ________________________________________________________ 
 
  
   Judge, Magistrate Court of ________________ County, Georgia 
 
  
  

 SPECIMEN PSYCHIATRIC EVALUATION ORDER NO. 1 

  
  

 IN THE MAGISTRATE COURT OF ________________ COUNTY 

STATE OF GEORGIA  

  

  THE STATE OF GEORGIA         CASE NO. ___________________________________  
 
  

  v.         CHARGE(S): ___________________________________________________  
 
  
  ________________________________________ 

  
  

 ORDER FOR MENTAL EVALUATION REGARDING 

COMPETENCY TO STAND TRIAL 

  
  WHEREAS the mental competency to stand trial of the above defendant has been called into question, and evidence presented in the matter, and this court has found that it is appropriate for evaluation to be conducted by public expense; 

  
  IT IS HEREBY ORDERED that the Department of Behavioral Health and Developmental Disabilities (or Forensic Psychiatry Service) conduct an evaluation of said defendant, provide treatment of the defendant, if appropriate, and provide to this court a report of diagnosis, prognosis and its findings, with respect to: 

  
  Competency to stand trial - whether the defendant is capable of understanding the nature and object of the proceedings; whether the defendant comprehends his or her own condition in reference to such proceedings; and whether the defendant is capable of rendering counsel assistance in providing a proper defense. 

  
  IT IS FURTHER ORDERED that the department (or service) arrange with the county sheriff, or the sheriff's lawful deputies, for the prompt evaluation of said defendant, either at the county jail or at a designated hospital, with transportation of the defendant to be provided by the sheriff, where necessary, with transportation costs to be borne by the county. Upon completion of the evaluation, the examining facility shall notify the sheriff, who shall promptly reassume custody of the defendant. 

  
  Copies of documents supporting this request are attached hereto, as follows: 

  
  ( ) Accusation 

  
  ( ) Summary of previous mental health treatment 

  
  ( ) Copy of arrest report 

  

  ( ) Other _________________________________________________________________ 
 
  
  So ordered, this the ________ day of __________, 20______. 

  
   __________________________________________________ 
 
  
   Judge, Magistrate Court of ________________ County, Georgia 
 
  
  

 SPECIMEN PSYCHIATRIC EVALUATION ORDER NO. 2  

  
  

 IN THE MAGISTRATE COURT OF ________________ COUNTY 

STATE OF GEORGIA 

  

  THE STATE OF GEORGIA         CASE NO. _____________________________________ 
 
  

  v.________________         CHARGE(S): _____________________________________ 
 
  
  

 ORDER FOR MENTAL EVALUATION REGARDING 

COMPETENCY AT THE TIME OF THE ACT 

  
  WHEREAS, the mental competency of the above defendant has been called into question, and evidence presented in the matter, and this court has found that it is appropriate for an evaluation to be conducted at public expense; 

  
  IT IS HEREBY ORDERED that the Department of Behavioral Health and Developmental Disabilities (or Forensic Psychiatry Service) conduct an evaluation of the defendant, provide treatment of the defendant, if appropriate, and provide to this court a report of diagnosis, prognosis and its findings, with respect to: 

  
  1. Competency to Stand Trial - whether the defendant is capable of understanding the nature and object of the proceedings; whether the defendant comprehends his or her own condition in reference to the proceedings; and whether the defendant is capable of rendering counsel assistance in providing a proper defense. 

  
  2. Degree of Criminal Responsibility or Mental Competency at the Time of the Act - whether or not the defendant had the mental capacity to distinguish right from wrong in relation to the alleged act; or whether or not the presence of a delusional compulsion overmastered the defendant's will to resist committing the alleged act. 

  
  3. Any recommendations for disposition. 

  
  IT IS FURTHER ORDERED that the department (or service) arrange with the county sheriff, or the sheriff's lawful deputies, for the prompt evaluation of said defendant, either at the county jail or at a designated hospital, with transportation of the defendant to be provided by the sheriff, when necessary, with transportation costs to be borne by the county. Upon completion of the evaluation, the examining facility shall notify the sheriff, who shall promptly reassume custody of the defendant. 

  
  Copies of documents supporting this request are attached hereto, as follows: 

  
  ( ) Accusation 

  
  ( ) Summary of previous mental health treatment 

  
  ( ) Copy of arrest report 

  
  ( ) Other 

  
  So ordered, this the ________ day of __________, 20______.  

  
   __________________________________________________   
 
  
   Judge, Magistrate Court of ________________ County, Georgia  
 

  Editor's notes. - Rule 28.5 was amended effective March 3, 2016.  

——————————

Rule 29. Criminal Trial Calendar.


——————————

29.1. Calendar Preparation

Rules text
All cases shall be set for trial within a reasonable time after arraignment. The judge or designee shall prepare a trial calendar, shall deliver a copy thereof to the clerk of court, and shall give notice in person or by mail to each counsel of record, the bondsman (if any) and the defendant at the last address indicated in court records, not less than 7 days before the trial date. The calendar shall list the dates that cases are set for trial, the cases to be tried at that session of court, the case numbers, the names of the defendants and the names of the defense counsel. 
  

——————————

29.2. Removal from calendar

Rules text
No case shall be postponed or removed from the calendar except by the judge. 
  

——————————

Rule 30. Pleading by Defendant.


——————————

30.1. Alternatives

Rules text
(A)  A defendant may plead guilty, not guilty, or in the discretion of the judge, nolo contendere. A plea of guilty or nolo contendere should be received only from the defendant personally in open court, except when the defendant is a corporation, in which case the plea may be entered by counsel or a corporate officer. In misdemeanor cases, upon the request of a defendant who has made, in writing, a knowing, intelligent and voluntary waiver of his right to be present, the court may accept a plea of guilty in absentia. 
  
(B)  A defendant may plead nolo contendere only with the consent of the judge. Such a plea should be accepted by the judge only after due consideration of the views of the parties and the interest of the public in the effective administration of justice. Procedurally, a plea of nolo contendere should be handled under these rules in a manner similar to a plea of guilty. 
  

——————————

30.2. Aid of counsel - Time for deliberation

Rules text
(A)  A defendant shall not be called upon to plead before having an opportunity to retain counsel, or if defendant is eligible for appointment of counsel, until counsel has been appointed or right to counsel waived. A defendant with counsel shall not be required to enter a plea if counsel makes a reasonable request for additional time to represent the defendant's interest, or if the defendant has not had a reasonable time to consult with counsel. 
  
(B)  A defendant without counsel should not be called upon to plead to any offense without having had a reasonable time to consider this decision. When a defendant without counsel tenders a plea of guilty or nolo contendere to an offense, the court should not accept the plea unless it is reaffirmed by the defendant after a reasonable time for deliberation, following the advice from the court required in section 30.8. 
  
Law reviews. -  For comment, "Right to Counsel Denied:  Corporate Criminal Prosecutions, Attorney Fee Agreements, and the Sixth Amendment," see 58 Emory L.J. 1265 (2009).  

——————————

30.3. Propriety of plea discussions and plea agreements

Rules text
(A)  In cases in which it appears that the interests of the public in the effective administration of criminal justice (as stated in section 30.6) would thereby be served, the prosecuting attorney may engage in plea discussions for the purpose of reaching a plea agreement. The prosecuting attorney should engage in plea discussions or reach a plea agreement with the defendant only through defense counsel, except when the defendant is not eligible for or does not desire appointment of counsel and has not retained counsel. 
  
(B)  The prosecuting attorney, in reaching a plea agreement, may agree to one or more of the following, as dictated by the circumstances of the individual case: 
  
(1)  to make or not to oppose favorable recommendations as to the sentence which should be imposed if the defendant enters a plea of guilty or nolo contendere; 
  
(2)  to seek or not to oppose dismissal of the offense charged if the defendant enters a plea of guilty or nolo contendere to another offense reasonably related to defendant's conduct; or, 
  
(3)  to seek or not to oppose dismissal of other charges or potential charges against the defendant if the defendant enters a plea of guilty or nolo contendere. 
  

——————————

30.3. Relationship between defense counsel and client

Rules text
(A)  Defense counsel should conclude a plea agreement only with the consent of the defendant, and should ensure that the decision to enter or not enter a plea of guilty or nolo contendere is ultimately made by the defendant. 
  
(B)  To aid the defendant in reaching a decision, defense counsel, after appropriate investigation, should advise the defendant of the alternatives available and of considerations deemed important by him in reaching a decision. 
  

——————————

30.5. Responsibilities of the trial judge

Rules text
(A)  The trial judge should not participate in plea discussions. 
  
(B)  If a tentative plea agreement has been reached, upon request of the parties, the trial judge may permit the parties to disclose the tentative agreement and the reasons therefor in advance of the time for the tendering of the plea. The judge may then indicate to the prosecuting attorney and defense counsel whether the judge will likely concur in the proposed disposition if the information developed in the plea hearing or presented in the presentence report is consistent with the representations made by the parties. If the trial judge concurs but the final disposition differs from that contemplated by the plea agreement, then the judge shall state for the record what information in the presentence report or hearing contributed to the decision not to sentence in accordance with the plea agreement. 
  
(C)  When a plea of guilty or nolo contendere is tendered or received as a result of a plea agreement, the trial judge should give the agreement due consideration, but notwithstanding its existence, must reach an independent decision on whether to grant charge or sentence leniency under the principles set forth in section 30.6 of these rules. 
  

——————————

30.6. Consideration of plea in final disposition

Rules text
(A)  It is proper for the judge to grant charge and sentence leniency to defendants who enter pleas of guilty or nolo contendere when the interests of the public in the effective administration of criminal justice are thereby served. Among the considerations which are appropriate in determining this question are: 
  
(1)  that the defendant by entering a plea has aided in ensuring the prompt and certain application of correctional measures; 
  
(2)  that the defendant has acknowledged guilt and shown a willingness to assume responsibility for conduct; 
  
(3)  that the leniency will make possible alternative correctional measures which are better adapted to achieving rehabilitative, protective, deterrent or other purposes of correctional treatment, or will prevent undue harm to the defendant from the form of conviction; 
  
(4)  that the defendant has made public trial unnecessary when there are good reasons for not having the case dealt with in a public trial; 
  
(5)  that the defendant has given or offered cooperation when such cooperation has resulted or may result in the successful prosecution of other offenders engaged in equally serious or more serious criminal conduct; 
  
(6)  that the defendant by entering a plea has aided in avoiding delay (including delay due to crowded dockets) in the disposition of other cases and thereby has increased the probability of prompt and certain application of correctional measures to other offenders. 
  
(B)  The judge should not impose upon a defendant any sentence in excess of that which would be justified by any of the rehabilitative, protective, deterrent or other purposes of the criminal law merely because the defendant has chosen to require the prosecution to prove the defendant's guilt at trial rather than to enter a plea of guilty or nolo contendere. 
  

——————————

30.7. Determining voluntariness of plea

Rules text
The judge shall not accept a plea of guilty or nolo contendere without first determining, on the record, that the plea is voluntary. By inquiry of the prosecuting attorney and defense counsel, the judge should determine whether the tendered plea is the result of prior plea discussions and a plea agreement, and, if it is, what agreement has been reached. If the prosecuting attorney has agreed to seek charge or sentence leniency which must be approved by the judge, the judge must advise the defendant personally that the recommendations of the prosecuting attorney are not binding on the judge. The judge should then address the defendant personally and determine whether any other promises or any force or threats were used to obtain the plea. 
  

——————————

30.8. Defendant to be informed

Rules text
The judge should not accept a plea of guilty or nolo contendere from a defendant without first: 
  
(A)  Determining on the record that the defendant understands the nature of the charge(s); 
  
(B)  Informing the defendant on the record that by entering a plea of guilty or nolo contendere one waives: 
  
(1)  the right to trial by jury; 
  
(2)  the presumption of innocence; 
  
(3)  the right to confront witnesses against oneself; 
  
(4)  the right to subpoena witnesses; 
  
(5)  the right to testify and to offer other evidence; 
  
(6)  the right to assistance of counsel during trial; 
  
(7)  the right not to incriminate oneself, and that by pleading not guilty or remaining silent and not entering a plea, one obtains a jury trial; and 
  
(C)  Informing the defendant on the record: 
  
(1)  of the terms of any negotiated plea; 
  
(2)  that a plea of guilty may have an impact on his or her immigration status if the defendant is not a citizen of the United States; 
  
(3)  of the maximum possible sentence on the charge, including that possible from consecutive sentences and enhanced sentences where provided by law; and/or 
  
(4)  of the mandatory minimum sentence, if any, on the charge. This information may be developed by questions from the judge, the district attorney or the defense attorney, or a combination of any of these. 
  

——————————

30.9. Determining accuracy of plea

Rules text
Notwithstanding the acceptance of a plea of guilty, judgment should not be entered upon such plea without such inquiry on the record as may satisfy the judge that there is a factual basis for the plea. 
  

——————————

30.10. Stating intention to reject the plea agreement

Rules text
If the trial court intends to reject the plea agreement, the trial court shall, on the record, inform the defendant personally that 
  
(1)  the trial court is not bound by any plea agreement;  
  
(2)  the trial court intends to reject the plea agreement presently before it;  
  
(3)  the disposition of the present case may be less favorable to the defendant than that contemplated by the plea agreement; and  
  
(4)  that the defendant may then withdraw his or her guilty plea as a matter of right. If the plea is not then withdrawn, sentence may be pronounced. 
  

——————————

30.11. Record of proceedings

Rules text
A verbatim record of the proceedings at which a defendant enters a plea of guilty or nolo contendere shall be made and preserved. The record should include: 
  
(A)  the inquiry into the voluntariness of the plea (as required in section 30.7); 
  
(B)  the advice to the defendant (as required in section 30.8); 
  
(C)  the inquiry into the accuracy of the plea (as required in section 30.9), and, if applicable; 
  
(D)  the notice to the defendant that the trial court intends to reject the plea agreement and the defendant's right to withdraw the guilty plea before sentence is pronounced. 
  

——————————

30.12. Plea withdrawal

Rules text
(A)  After sentence is pronounced, the judge should allow the defendant to withdraw his plea of guilty or nolo contendere whenever the defendant, upon a timely motion for withdrawal, proves that withdrawal is necessary to correct a manifest injustice. 
  
(B)  In the absence of a showing that withdrawal is necessary to correct a manifest injustice, a defendant may not withdraw a plea of guilty or nolo contendere as a matter of right once sentence has been pronounced by the judge. 
  

——————————

Part III. Civil Rules


——————————

Rule 31. Designated agent for civil actions.

Rules text
Any officer or full-time employee of a corporation, sole proprietorship, partnership or unincorporated association may be designated by such entity as agent for purposes of representing it in civil actions to which it is a party in magistrate court. An action on behalf of a corporation, sole proprietorship, partnership, or unincorporated association, except affidavits in attachment, may be filed and presented by such designated agent. Said individual claiming to represent one of the aforementioned entities as its agent shall file with the court a sworn affidavit or otherwise provide supporting documents sufficient to establish to the court that said individual is in fact a bona fide officer or full-time employee of the entity that is a party to the action. 
  

  Editor's notes. - Former Rule 14 was renumbered as new Rule 31 effective October 28, 1993.  
Rule 31 was amended effective June 25, 2015.  

——————————

Rule 32. Filing of civil actions by mail.

Rules text
Civil actions may be filed in magistrate court by mail providing such an action is properly verified by a notary or other attesting official. No magistrate court shall refuse to accept such mail filings. 
  

  Editor's notes. - Former Rule 15 was renumbered as new Rule 32 effective October 28, 1993.  

——————————

Rule 33. Computing answer dates in civil actions.

Rules text
Except as otherwise provided by time period computations prescribed by statute, to compute the date an answer is due in civil actions, begin counting on the day following the day of service and count the number of days. If the last day falls on a Saturday, Sunday, or legal holiday, then the next regular business day becomes the day the answer is due. When the period of time is less than seven [7] days, intermediate Saturdays, Sundays, and legal holidays shall be excluded in the computation. 
  

  Editor's notes. - Former Rule 16 was renumbered as new Rule 33 effective October 28, 1993.  

——————————

Rule 34. Answer to civil actions.


——————————

34.1. Oral answers and counterclaims to civil actions

Rules text
Oral answers and counterclaims, if any, to civil actions must be given in person to a clerk or judge of the magistrate court. The clerk or judge shall reduce such answer to writing, have the defendant sign it and then file it with other papers in the case. 
  


JUDICIAL DECISIONS

Buyer's denial of liability or indebtedness to seller satisfied  O.C.G.A. § 15-10-43(c). - In magistrate court proceedings, the buyers were not required to specifically answer each allegation in a seller's complaint, and the buyers were permitted from controverting liability through a general denial pursuant to O.C.G.A. § 9-11-8(b); thus, pretermitting whether the buyers' answer met the requirements for a general denial under the Civil Practice Act, the answer amounted to a sufficient response in the magistrate court, denying any liability or indebtedness to the seller, and the trial court erred in finding otherwise. Jones v. Equip. King Int'l, 287 Ga. App. 867, 652 S.E.2d 811 (2007).  

——————————

34.2. Setting hearing date in dispossessory proceedings

Rules text
If a defendant in a dispossessory proceeding files an answer and/or counterclaim, a trial on the issues may be held within 7 days from the date the answer is filed. 
  

  Editor's notes. - Former Rule 17 was renumbered as Rule 34 effective October 28, 1993.   

——————————

Rule 35. Objections to process, jurisdiction or venue.

Rules text
Objections to sufficiency of process, service of process, personal jurisdiction or venue must be raised at the time of filing the answer or are waived. Where a valid objection to personal jurisdiction or venue was not raised when the answer was filed and thus is waived, the court may nevertheless in the interest of justice transfer the case to another Georgia court having jurisdiction if the present court is an inconvenient forum and the transfer would not unduly prejudice the opposing party. Objections to subject matter jurisdiction are never waived. 
  
No special formula shall be required to raise an issue of jurisdiction or venue. In addition to answers explicitly raising the issue of lack of jurisdiction or venue, any motion to transfer or answer stating that the action was filed in the wrong court or asking that the case be transferred to another court, or words to that effect, shall be sufficient to raise an objection to jurisdiction or venue. 
  

——————————

Rule 36. Transfer/change of venue.

Rules text
In all cases where it is determined by the court that the court in which a case is pending lacks jurisdiction, or venue, or both, that court shall by written order, order the transfer of the original case file in accordance with Article VI, Section I, Paragraph VIII, of the 1983 Constitution of the State of Georgia, or where this rule is not applicable, dismiss said case without prejudice. 
  

  Editor's notes. - This rule was amended effective May 9, 2019.  


JUDICIAL DECISIONS

Magistrate's transfer conferred subject matter jurisdiction on superior court. - In a transferred action between a lessee and its lessors, the superior court properly exercised subject matter jurisdiction over the same, as no action was taken upon the lessee's notice of appeal, but pursuant to the magistrate's transfer order, which was authorized by Ga. Unif. Magis. Ct. R. 36; the magistrate court essentially granted the lessee relief from the default judgment by permitting said lessee to pay rent into the registry of the court and by transferring the case to the superior court to resolve issues which the magistrate court deemed outside of its jurisdiction. Abushmais v. Erby, 282 Ga. App. 86, 637 S.E.2d 725 (2006), aff'd, 282 Ga. 619, 652 S.E.2d 549 (2007).  

——————————

36.1. Lack of jurisdiction over counterclaim

Rules text
Where the defendant asserts a legally sufficient counterclaim in good faith which is beyond the jurisdiction of the magistrate court but the entire case is within the jurisdiction of another Georgia court, the court shall transfer the case to a court with jurisdiction over the counterclaim. Where the parties agree on a transferee court with jurisdiction over the counterclaim, the court shall transfer the case to that court. Otherwise, the court shall select a proper court to which to transfer the case. 
  

——————————

36.2. Transfer between magistrate courts

Rules text
Upon a judicial determination that the court lacks venue, the court shall transfer the case by written order to a magistrate court of proper venue. No court shall refuse to accept a transfer accompanied by the fees provided by paragraph 36.3. If it is later determined that the transferee court has no jurisdiction or venue to hear the case, it may in turn transfer the action pursuant to this rule. 
  

——————————

36.3. Costs for transfers between magistrate courts

Rules text
A.  The case shall be transferred with the initial filing fee, and the transferred filing fee shall be the filing fee in the transferee court. All surcharges, such as for local law library funds, retirement funds, and the like shall be retained and reported in the court of initial filing. No additional filing costs shall be required by the transferee court, no surcharges will be collected from the parties or be required to be paid by the transferee court, nor shall any refund be made to the parties if the filing fee is less in the transferee court. 
  
B.  If service upon the defendant has not been perfected, a service fee in the amount provided for in O.C.G.A. § 15-16-21(b)(1) for the transferee court shall be paid by the plaintiff prior to the transfer. If a service attempt (beyond a check of map, data base or index of addresses) has been made in the court where the action was originally filed, the original service fee shall be considered as expended and the entire service fee shall be billed to the plaintiff. If no service has been attempted, the plaintiff shall only be billed for the difference between the service fee originally paid and that required by this rule. A bill for the required service fee shall be sent to the plaintiff by regular mail and the case may be dismissed without prejudice for want of prosecution if the bill is not paid within thirty (30) days. 
  
The service fee provided in O.C.G.A. § 15-16-21(b)(1) shall be the service fee in all transferred cases irrespective of whether the transferee court uses sheriff, marshal, or constable as the office for service of process in that county. The parties shall not be entitled to any refund of a portion of the fee. 
  

——————————

36.4. Hearing transfer requests

Rules text
A.  Where the defendant has not been served, the court may entertain a motion to transfer ex parte, either orally or upon written request and need not require a hearing. 
  
B.  Where the opposing party consents to a transfer, the court need not require a hearing. No transfer shall be made upon consent of the parties where no authorized factual grounds for transfer are asserted; however, the court may accept without further proof the factual assertions where the request is made by consent. 
  
C.  Where the defendant has been served and there is no consent to the request for transfer, the court may decide the request at the hearing regularly set in that case. Alternately, the court may, after reviewing the legal sufficiency of the request, notify the opposing party that the request will be granted unless a hearing is requested within ten (10) days. Such notice shall be sent by regular mail to the address shown on the pleadings. 
  
D.  The transfer order shall not be entered until any required service fee is paid. The court shall transfer the case within ten (10) days of the entry of the order. 
  
E.  If an order allowing the plaintiff to proceed in forma pauperis has been entered in the court where the action was originally filed, it shall be honored in the transferee court unless and until successfully challenged by an opposing party. 
  

  Editor's notes. - Former Rule 18 was amended and renumbered as new Rule 36 effective October 28, 1993.  

——————————

Rule 37. Amendments.

Rules text
Amendments to pleadings in the magistrate court may be filed without leave of court. If the court finds that the opposite party is surprised and not prepared to go forward due to the lateness of notice of the amendment despite due diligence, the court shall continue the case. When the amending party has been negligent or dilatory in filing an amendment, the court may condition consideration of the amendment upon the payment of all or part of the costs to the opposing party attributable to the continuance of the case. The amending party may then elect to proceed immediately to trial in the magistrate court without consideration of the amendment or agree to pay the costs assessed by the court. Upon failure to pay those costs, the court may impose a default judgment or may hear the case on the merits and assess those costs as part of the final judgment. Amendments filed at or prior to the hearing in the magistrate court shall be part of the pleadings upon de novo appeal even where such amendment was not considered in the magistrate court. 
  

——————————

Rule 38. Motions and request for relief under the Civil Practice Act.

Rules text
Motions should not normally be granted without a hearing, except as allowed by law or magistrate court rule, unless a hearing is waived by the opposite party. Motions regarding preliminary or perfunctory matters, including, but not limited to, transfer or appointment of process servers, shall not require a hearing. Hearings may be set to be heard at the time of trial or separately specially set in the discretion of the court. 
  
No party or attorney shall be required to respond to a motion, including a request for relief under the Civil Practice Act (OCGA § 9-11-1 et seq.) unless otherwise directed by the court. Where a party contends that the grant or denial of the motion may require postponement of the hearing on the merits, the motion should so state. Parties wishing to oppose a motion or request a hearing should do so promptly. 
  
Parties and attorneys are reminded that the Civil Practice Act does not govern proceedings in magistrate court. Except as otherwise provided in these rules, any request for relief under that Act will be considered under the standards of Howe v. Roberts, 259 Ga. 617 (1989). 
  
No leave of court is required to file a suggestion, on the record, of death of a party. 
  

  Editor's notes. - Rule 38 was amended effective May 11, 2017.  


JUDICIAL DECISIONS

An appeal from a decision of a magistrate court is "a de novo investigation," in which the magistrate court's decision on the merits of the claim has no bearing. Howe v. Roberts, 259 Ga. 617, 385 S.E.2d 276 (1989).  
It would be incongruous to require in magistrate courts a practice more restrictive than that followed in state and superior courts. The former are established and operated as more casual forums, where parties frequently appear pro se, and where the magistrate himself is often not an attorney. Rather, the language of O.C.G.A. § 15-10-42, that magistrate courts are not subject to the Civil Practice Act, O.C.G.A. Ch. 11, T. 9,  must be read to permit, rather than require, magistrate courts to follow the provisions of the Civil Practice Act, or any other appropriate rules and regulations relating to pleading, practice, and procedure, where to do so would "administer justice" under O.C.G.A. § 15-10-44. 6 Certainly such language should not be construed to preclude the magistrate's use of the Civil Practice Act where such use is consistent with O.C.G.A. § 15-10-44. Howe v. Roberts, 259 Ga. 617, 385 S.E.2d 276 (1989).  

Buyer's denial of liability or indebtedness to seller satisfied  O.C.G.A. § 15-10-43(c). - In magistrate court proceedings, the buyers were not required to specifically answer each allegation in a seller's complaint, and the buyers were permitted from controverting liability through a general denial pursuant to O.C.G.A. § 9-11-8(b); thus, pretermitting whether the buyers' answer met the requirements for a general denial under the Civil Practice Act, O.C.G.A. § 9-11-1 et seq., the answer amounted to a sufficient response in the magistrate court, denying any liability or indebtedness to the seller, and the trial court erred in finding otherwise. Jones v. Equip. King Int'l, 287 Ga. App. 867, 652 S.E.2d 811 (2007).  

——————————

Rule 39. Third-party practice.

Rules text
A defendant may file with the answer a statement of claim against a person who is not a party to the action who is or may be liable for all or part of the plaintiff's claim. All claims arising out of the same transaction or occurrence as the plaintiff's claim may be asserted. After the answer is filed, third-party claims may only be filed with permission of the court. A plaintiff defending a counterclaim may also file such a third-party claim with permission of the court. The procedures applicable to any other action shall apply to a statement of claim filed against a third party defendant and the hearing on the entire case shall be set pursuant to O.C.G.A. § 15-10-43 calculating time limits from the day of the third-party defendant's answer. 
  
The third party defendant may assert a claim arising out of the same transaction or occurrence at the time of filing the answer against any other party to the action and may assert such related claims against non-parties with permission of the court. Existing parties other than the third-party plaintiff may file claims against the third party defendant arising out of the same transaction or occurrence as the original action any time before the third-party defendant's answer is due. 
  

——————————

Rule 40. Pre-trial discovery.

Rules text
Use of O.C.G.A. §§ 9-11-26 through 9-11-37 for purposes of pre-trial discovery in the magistrate court is not favored; however, requests for such discovery may be entertained when made by joint request of all parties. Requests for use of these provisions may also be allowed for preservation of testimony, obtaining evidence from out-of-state, minimizing expense and similar purposes in order to do substantial justice or lessen the expense to the parties. 
  
No party or attorney may file any discovery request pursuant to O.C.G.A. §§ 9-11-26 through 9-11-37 without permission of the court; any such filing shall be a nullity. 
  
Where discovery is permitted by the magistrate court, the magistrate may nevertheless decline to rule on a motion pursuant to O.C.G.A. § 9-11-37 in which case such motion may be renewed upon de novo appeal. 
  

——————————

Rule 41. Summary judgment.

Rules text
Summary judgment motions in the magistrate court shall not be permitted and their filing shall be a nullity. 
  

——————————

Rule 42. Bankruptcy stay.

Rules text
A party or attorney may file a signed notice of bankruptcy proceedings containing the bankruptcy case number; where the debtor in the bankruptcy case is the same as a party in the magistrate court, such a notice will stay proceedings in the magistrate court until further order of the court. Parties are encouraged to attach a copy of the first page of their bankruptcy filing to the notice. On the court's own motion, a judge or clerk may attempt to verify the filing with the U.S. Bankruptcy Court (which may be by telephone inquiry) and notify the parties to proceed with the case upon lack of verification. 
  
Parties desiring to challenge the authenticity, scope, or continued duration of a bankruptcy stay shall file a written motion or request which shall be set for hearing before a magistrate. 
  

——————————

Rule 43. Consent judgments in civil actions.

Rules text
Consent judgments must be reduced to writing, signed by the defendant and his or her attorney, if any, and filed with other papers in the case. If the consent judgment is for less than the amount of the claim as filed, then the plaintiff and his or her attorney, if any, shall also sign such consent judgment. 
  

  Editor's notes. - Former Rule 19 was amended and renumbered as new Rule 43 effective October 28, 1993.  

——————————

43.1. Default judgments in civil actions

Rules text
The party seeking entry of a default judgment in any action shall certify to the court the following: the date and type of service effected; that proof of service was filed with the court; the date on which proof of service was filed; and that no defensive pleading has been filed by the defendant as shown by court records. This certificate shall be in writing and must be attached to the proposed default judgment, together with the military affidavit, if required by the Servicemembers Civil Relief Act, when presented to the judge for signature. 
  

  Editor's notes. - This Rule was added effective March 14, 2014, and amended effective April 30, 2020.  

——————————

Rule 44. Deferred partial payments of judgments by defendants.


——————————

44.1. Clerical and accounting costs due

Rules text
Where plaintiff does not request partial payments be made to the court but the defendant requests to make such partial payments to the court rather than to the plaintiff, the judge may do so at the expense of the defendant and for the clerical and accounting costs incurred thereby, may charge 10%, but not less than $1.00 and not to exceed $10.00 for each payment. 
  

——————————

44.2. Clerical and accounting costs withheld

Rules text
No clerical and accounting costs shall be deducted from monies received in the magistrate court in answer to a summons of garnishment, levy on property where such property is redeemed prior to public sale, when a defendant pays a claim in full, or when a defendant pays rent into court on a dispossessory action. 
  

  Editor's notes. - Former Rule 20 was amended and renumbered as new Rule 44 effective October 28, 1993.  

——————————

Rule 45. Satisfaction of fi. fa.

Rules text
Upon sufficient showing, the judge or clerk shall indicate on the face of the fi. fa. that it has been satisfied, if such payment is made prior to public sale. 
  

  Editor's notes. - Former Rule 21 was amended and renumbered as new Rule 45 effective October 28, 1993.  

——————————

Rule 46. Emergency Dispossessory.

Rules text
(A)  A landlord who files a dispossessory before August 25, 2020 under OCGA § 44-7-50(a) seeking possession of a residential premises for nonpayment of rent shall submit verification, filed and served with the complaint, indicating whether the property is exempt from the moratorium provided for in the federal Coronavirus Aid, Relief, and Economic Security Act ("CARES Act") (Public Law No. 116-136). In the event that the dispossessory action was filed prior to the enactment of this rule, the required verification shall be submitted to the court prior to or during the dispossessory hearing; if the tenant does not file an answer, the required verification shall be submitted prior to the writ of possession being issued. 
  
(B)  A landlord shall use the affidavit in this rule if the property is not defined as a "covered property" under section 4024(a)(2) of the CARES Act or otherwise exempt from the moratorium provided for in the CARES Act. 
  
(C)  If the property is a covered property, a landlord shall comply with the 30-day notice requirement contained within section 4024(c) of the CARES Act prior to filing any proceeding for nonpayment of rent pursuant to OCGA § 44-7-50. The required 30-day notice shall not be sent prior to July 26, 2020. 
  
 
  

APPENDIX 
  

IN THE MAGISTRATE COURT OF ______________ COUNTY 

STATE OF GEORGIA 
  

CARES ACT AFFIDAVIT 
  
 
  
Case No. ______________________________ 
  
__________________________________ __________________________________ 
  
Plaintiff Defendant(s) 
  
__________________________________ __________________________________ 
  
Address Property Address 
  
__________________________________ __________________________________ 
  
City       State       Zip City       State       Zip 
  
__________________________________  
  
E-mail Address 
  
Personally appeared before me, the undersigned officer, the Plaintiff, his agent or attorney who on oath deposes and says as follows: 
  

(1) 
  
I am personally familiar with the residential property occupied by the Defendant, the Defendant's tenancy, the property's ownership, the financing arrangements and any and all liens that may exist on the property. 
  

(2) 
  
The property is not a "covered property" as defined by section 4024(a)(2) of the CARES Act, or the property is otherwise exempt from the moratorium imposed therein. 
  

(3) 
  
It is not part of a covered housing program (as defined in section 41411(a) of the Violence Against Women Act of 1994 (34 USC § 12491(a)) or the rural housing voucher program under section 542 of the Housing Act of 1949 (42 USC § 1490r). 
  

(4) 
  
There are no mortgages, deeds to secure debt, nor liens of any other sort which are made in whole or in part, or insured, guaranteed, supplemented, or assisted in any way, by any officer or agency of the United States Government or in connection with a housing or urban development program administered by the U.S. Secretary of Housing and Urban Development or a housing or related program administered by any other such officer or agency, or is purchased or securitized by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage Association. 
  

(5) 
  
The debt on the property is not receiving a forbearance pursuant to section 4023 of the CARES Act. 
  

(6) 
  
I swear under penalty of perjury that the above information is true and correct and made of my own personal knowledge. I understand further proof may be required at trial. 
  
Sworn to/Subscribed/filed before me 
  
This ________ day of __________, ____. This ________ day of __________, ____.  
  
__________________________________ __________________________________  
  
Deputy Clerk/Notary Public Attorney/Owner/Agent     Phone # 
  
 
  

CARES Act 
  

Public Law No. 116-136 
  

Explanation of Terms 
  
 
  
Sec. 4024 TEMPORARY MORATORIUM ON EVICTION FILINGS. 
  
(a) DEFINITIONS. - In this section:  
  
(1) COVERED DWELLING. - The term "covered dwelling" means a dwelling that -  
  
(A) is occupied by a tenant -  
  
(i) pursuant to a residential lease; or  
  
(ii) without a lease or with a lease terminable under State law; and  
  
(B) is on or in a covered property.  
  
(2) COVERED PROPERTY. - The term "covered property" means any property that -  
  
(A) participates in -  
  
(i) a covered housing program (as defined in section 41411(a) of the Violence Against Women Act of 1994 (34 U.S.C. 12491(a); or  
  
(ii) the rural housing voucher program under section 542 of the Housing Act of 1949 (42 U.S.C. 1490r); or  
  
(B) has a -  
  
(i) Federally backed mortgage loan; or  
  
(ii) Federally backed multifamily mortgage loan.  
  
(3) DWELLING. - The term "dwelling" -  
  
(A) has the meaning given the term in section 802 of the Fair Housing Act (42 U.S.C. 3602); and  
  
(B) includes houses and dwellings described in section 803(b) of such Act (42 U.S.C. 3603(b).  
  
(4) FEDERALLY BACKED MORTGAGE LOAN. - The term "Federally backed mortgage loan" includes any loan (other than temporary financing such as a construction loan) that  -  
  
(A) is secured by a first or subordinate lien on residential real property (including individual units of condominiums and cooperatives) designed principally for the occupancy of from 1 to 4 families, including any such secured loan, the proceeds of which are used to prepay or pay off an existing loan secured by the same property; and  
  
(B) is made in whole or in part, or insured, guaranteed, supplemented, or assisted in any way by any officer or agency of the Federal Government or under or in connection with a housing or urban development program administered by the Secretary of Housing and Urban Development or a housing or related program administered by any other such officer or agency, or is purchased or securitized by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage Association.  
  
(5) FEDERALLY BACKED MULTIFAMILY MORTGAGE LOAN. - The term "Federally backed multifamily mortgage loan" includes any loan (other than temporary financing such as a construction loan) that -  
  
(A) is secured by a first or subordinate lien on residential multifamily real property designed principally for the occupancy of 5 or more families, including any such secured loan, the proceeds of which are used to prepay or pay off an existing loan secured by the same property; and  
  
(B) is made in whole or in part, or insured, guaranteed, supplemented, or assisted in any way, by any officer or agency of the Federal Government or under or in connection with a housing or urban development program administered by the Secretary of Housing and Urban Development or a housing or related program administered by any other such officer or agency, or is purchased or securitized by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage Association.  
  

  Editor's notes. - This rule was adopted effective May 4, 2020.  

——————————

ALTERNATIVE DISPUTE RESOLUTION RULES

Rule
 		Constitutional Mandate.
 I. Definitions.
 II. Central organization.
 III. Funding.
 IV. Court programs.
 V. Qualification and training of neutrals.
 VI. Compensation of neutrals.
 VII. Confidentiality and immunity.
 VIII. Education.
 		Appendix A.
 		Appendix B.
 		Appendix C.
 		Appendix D.
  Editor's notes. - These rules were adopted, effective April 15, 1993. This volume contains subsequent updates through those contained in the court's order effective July 7, 2011, effective May 28, 2014, and effective January 3, 2019.  
Law reviews. -  For article, "Custody Disputes: The Case for Independent Lawyer-Mediators," see 10 Ga. St. U. L. Rev. 487 (1994).  

Constitutional Mandate.

The Georgia Constitution of 1983 mandates that the judicial branch of government provide "speedy, efficient, and inexpensive resolution of disputes and prosecutions." As part of a continuing effort to carry out this constitutional mandate the Supreme Court of Georgia established a Commission on Alternative Dispute Resolution under the joint leadership of the Chief Justice of the Georgia Supreme Court and the President of the State Bar of Georgia on September 26, 1990. 
  
The Supreme Court charged the Commission to explore the feasibility of using court-annexed or court-referred alternative dispute resolution (ADR) processes to complement existing dispute resolution methods. The order creating the Commission directed that the Commission gather information, implement experimental pilot programs, and prepare recommendations for a statewide, comprehensive ADR system. 
  
This court has now received the recommendations of the Commission and promulgates the following rules to establish a statewide plan for the use of alternative dispute mechanisms by the courts of Georgia. 
  

——————————

1. Definitions.

Rules text
The term Alternative Dispute Resolution (ADR) refers to any method other than litigation for resolution of disputes. A definition of some common ADR terms follows. 
  
Neutral. The term "neutral" as used in these rules refers to an impartial person who facilitates discussions and dispute resolution between disputants in mediation, case evaluation or early neutral evaluation, and arbitration, or who presides over a summary jury trial or mini trial. Thus, mediators, case evaluators, and arbitrators are all classified as "neutrals." 
  
Mediation. Mediation is a process in which a neutral facilitates settlement discussions between parties. The neutral has no authority to make a decision or impose a settlement upon the parties. The neutral attempts to focus the attention of the parties upon their needs and interests rather than upon rights and positions. Although in court programs the parties may be ordered to attend a mediation session, any settlement is entirely voluntary. In the absence of settlement the parties lose none of their rights to a jury trial. 
  
Arbitration. Arbitration differs from mediation in that an arbitrator or panel of arbitrators renders a decision after hearing an abbreviated version of the evidence. In non-binding arbitration, either party may demand a trial within a specified period. The essential difference between mediation and arbitration is that arbitration is a form of adjudication, whereas mediation is not. 
  
Case Evaluation or Early Neutral Evaluation. Case evaluation or early neutral evaluation is a process in which a lawyer with expertise in the subject matter of the litigation acts as a neutral evaluator of the case. Each side presents a summary of its legal theories and evidence. The evaluator assesses the strength of each side's case and assists the parties in narrowing the legal and factual issues in the case. This conference occurs early in the discovery process and is designed to "streamline" discovery and other pretrial aspects of the case. The early neutral evaluation of the case may also provide a basis for settlement discussions. 
  
Multi-door Courthouse. The multi-door courthouse is a concept rather than a process. It is based on the premise that the justice system should make a wide range of dispute resolution processes available to disputants. In practice, skilled intake workers direct disputants to the most appropriate process or series of processes, considering such factors as the relationship of the parties, the amount in controversy, anticipated length of trial, number of parties, and type of relief sought. Mediation, arbitration, case evaluation or early neutral evaluation, summary jury trial, mini trial, and various combinations of these ADR processes would all be available in the multi-door courthouse. 
  
Summary Jury Trial. The summary jury trial is a non-binding abbreviated trial by mock jurors chosen from the jury pool. A judge or magistrate presides. Principals with authority to settle the case attend. The advisory jury verdict which results is intended to provide the starting point for settlement negotiations. 
  
Mini Trial. The mini trial is similar to the summary jury trial in that it is an abbreviated trial usually presided over by a neutral. Attorneys present their best case to party representatives with authority to settle. Generally, no decision is announced by the neutral. After the hearing, the party representatives begin settlement negotiations, perhaps calling on the neutral for an opinion as to how a court might decide the case. 
  
Settlement Week. During a settlement week there is a moratorium on litigation. Mediation is the ADR process most often used during settlement week. Appropriate cases are selected by the court and submitted to mediation. Lawyers and others who have undergone mediation training often act as volunteer mediators for these cases. 
  
Court Program. The term "court program" encompasses the terms "court-connected," "court-annexed," or "court-referred" when used to refer to a court ADR program. 
  

——————————

2. Central organization.

Rules text
A.  There is hereby created the Georgia Commission on Dispute Resolution. 
  
1.  The Georgia Commission on Dispute Resolution will consist of the current Chief Justice of the Georgia Supreme Court or the Chief Justice's designee, a judge of the Georgia Court of Appeals, a designee of the President of the State Bar of Georgia, three superior court judges, and three judges to be drawn from the other four classes of trial courts in Georgia. The remaining members of the Commission will be one member from the Georgia General Assembly, five members of the State Bar of Georgia, a trainer with an approved training program, a director of an approved court program, and two non-lawyer public members. All members of the Commission shall be appointed by the Georgia Supreme Court. The chair of the Commission and a chair-elect of the Commission shall be designated by the Georgia Supreme Court. 
  
2.  The Commission is charged with the following duties and responsibilities: 
  
a.  To administer a statewide comprehensive ADR program; 
  
b.  To oversee the development and ensure the quality of all court programs; 
  
c.  To approve court programs; 
  
d.  To develop guidelines for court programs; 
  
e.  To develop criteria for training and qualifications of neutrals; 
  
f.  To establish standards of conduct for neutrals; 
  
g.  To establish and register with the Georgia Secretary of State a nonprofit organization, The Georgia Commission on Dispute Resolution, Inc. This corporation shall qualify at all times as a tax exempt organization under sections 501(a) and 501(c)(3) of the Internal Revenue Code. This corporation shall be governed by a board of directors made up of at least three and no more than five directors appointed by the Georgia Supreme Court in cooperation with the President of the State Bar of Georgia from members of the Georgia Commission on Dispute Resolution. This nonprofit organization shall be established for the sole purpose of receiving and disbursing money from private grants and donations as a tax-exempt organization. 
  
3.  The first Commission will be appointed to serve terms as follows: the first term for three members will be one year, the first term for three members will be two years, the first term for four members will be three years, the first term for three members will be four years, the first term for three members will be five years. Thereafter, the term for Commission members will be five years. A Commission member shall not succeed himself or herself, except: 
  
- Commission members originally appointed to a term of two years or less would be eligible for reappointment to one additional five-year term; and 
  
- A Commission member appointed as Chair of the Commission during his or her term of service may serve the remainder of that original term and may continue to serve all or part of an additional five-year term as Chair. If the Chair's service concludes prior to the end of his or her original five-year term, the member may serve the remainder of that original term after serving as Chair. 
  
If the status of a Commission member chosen to represent a particular category changes during his or her term, the member may continue to serve out his or her term. All appointments are subject to continuing approval by the Georgia Supreme Court. 
  
4.  Members of the Commission shall receive no compensation for their services but shall be entitled to reimbursement for expenses and mileage for travel in connection with Commission business. 
  
5.  The Commission has jurisdiction: 
  
a.  To receive, investigate, and hear complaints about or arising out of approved court programs; 
  
b.  To receive, investigate, and hear complaints about approved training programs or any person responsible for conducting, administering, or promoting such training programs; 
  
c.  To receive, investigate, and hear complaints about neutrals registered with the Commission; and 
  
d.  To receive, investigate, and hear complaints about or arising out of ADR conducted by a registered neutral in any ADR setting. 
  
B.  There is hereby created the Georgia Office of Dispute Resolution under the Georgia Supreme Court. 
  
1.  The Georgia Office of Dispute Resolution will be administered by a director who will serve at the pleasure of the Commission and be directly accountable to the Commission. The director's salary will be paid from the Office budget. 
  
2.  The Georgia Office of Dispute Resolution will implement the policies of the Commission. The responsibilities of the Georgia Office of Dispute Resolution will include, but will not be limited to, the following: 
  
a.  To serve as a resource for ADR education and research; 
  
b.  To provide technical assistance to new and existing court programs; 
  
c.  To develop the capability of providing training to neutrals in courts throughout the state; 
  
d.  To implement the Commission's policies regarding qualification of neutrals and quality of programs; 
  
e.  To register neutrals and remove neutrals from the registry if necessary; 
  
f.  To collect statistics from court programs in order to monitor the effectiveness of various programs throughout the state. 
  

  Editor's notes. - This rule was amended effective June 12, 2013, effective May 1, 2014, effective January 3, 2019, and effective April 3, 2020.  

——————————

3. Funding.

Rules text
The funding of court programs is primarily a public responsibility. Funding for the Commission's work through the Georgia Office of Dispute Resolution will be through a combination of fees for registration and reregistration of neutrals, fees for review and approval of trainings, fees paid by approved local ADR programs, legislative appropriation, grants, and any other appropriate sources of revenue. 
  

——————————

4. Court programs.

Rules text
The Georgia Supreme Court encourages every court in Georgia to consider the use of ADR processes to provide a system of justice which is more efficient and less costly in human and monetary terms. The Georgia Supreme Court strongly urges that courts with established mediation programs cooperate with courts seeking to establish new programs. Courts should assist new programs by providing information and by allowing mediator trainees from new programs to observe veteran mediators mediating in established programs for the purpose of completing training requirements. 
  
Any court desiring to develop an ADR program shall apply to the Commission for approval by making its application to the Georgia Office of Dispute Resolution in accordance with rules and guidelines promulgated by the Commission. Applications for programs shall include the following: 
  
1.  A description of existing dispute resolution services and resources in the area. 
  
2.  A demonstration of need, coordination with existing social services, support of the bench and bar, and community support. 
  
3.  A description of the program. 
  
4.  A budget for the program. 
  
5.  A demonstration of the administrative capacity of the applicant. 
  
Although existing court programs must be approved under these rules, the above requirements should not be construed to prevent existing dispute resolution programs from applying for approval. Review and action of the Commission will be accomplished as efficiently as possible, and every effort will be made to avoid imposing unnecessary burdens upon any court. Funding obtained through local collection of filing fee surcharges will be used for the administration and development of local programs and payment of staff. As specified in the Georgia Court-Connected Alternative Dispute Resolution Act (O.C.G.A. §§ 15-23-1 to -12), only local court programs that have been approved by and remain in good standing with the Commission on Dispute Resolution may collect local ADR filing fees. The Commission on Dispute Resolution reserves the right to request financial audits of the Boards of Trustees of the local Funds for the Administration of Alternative Dispute Resolution Programs to ensure that the local court program under a Board's supervision is in compliance with the requirements of the Georgia Court-Connected Alternative Dispute Resolution Act and these ADR Rules and appendices. Appropriate administrative fees may be charged by the Georgia Office of Dispute Resolution for technical assistance and training. 
  
Neutrals serving in court programs must meet the requirements of the Georgia Commission on Dispute Resolution for registration. Although these requirements are threshold requirements for neutrals serving in court programs, courts are free to impose higher qualifications for neutrals who serve in their programs. 
  
Uniform rules governing these programs appear as Appendix A to this rule. 
  
Commentary:  The Georgia Supreme Court strongly recommends that the program have a full-time administrator. 
  

——————————

5. Qualification and training of neutrals.

Rules text
The qualification and training requirements for various kinds of neutrals differ according to the process or program involved. Requirements for qualification and training of neutrals will be established by the Georgia Commission on Dispute Resolution and subject to review by the Georgia Supreme Court. All training for neutrals in court programs will be in training programs approved by the Georgia Office of Dispute Resolution according to guidelines established by the Georgia Commission on Dispute Resolution. The Georgia Office of Dispute Resolution shall develop specific training programs for neutrals in accordance with requirements set by the Commission and subject to review by the Georgia Supreme Court. 
  
Requirements for qualification and training of neutrals established by the Georgia Commission on Dispute Resolution will appear as Appendix B to this rule and will be published from time to time as amended. Ethical Standards for Neutrals established by the Georgia Commission on Dispute Resolution will appear as Appendix C to this rule and will be published from time to time as amended. Rules for mediation in cases involving issues of domestic violence will appear as Appendix D to this rule and will be published from time to time as amended. 
  
The Georgia Commission on Dispute Resolution will develop procedures to handle complaints against neutrals and ADR programs. The Georgia Commission on Dispute Resolution will have the authority to publish opinions resulting from the resolution of complaints and may, from time to time, publish advisory opinions as well. 
  
Persons who have met the Commission's criteria as to qualifications and training may apply to the Georgia Office of Dispute Resolution for registration as a neutral. The Commission may set the amount of a registration fee which will accompany each application. The Commission may provide for periodic renewal of registration. Neutrals who have been trained prior to the promulgation of these rules may apply to the Georgia Office of Dispute Resolution for registration. 
  

  Editor's notes. - This rule was amended effective January 1, 2021.  

——————————

6. Compensation of neutrals.

Rules text
There shall be no uniform, state-wide compensation system at this time. Local courts will have the responsibility for developing and testing a variety of approaches to compensation consistent with guidelines that may be established by the Commission. However, every court program in which neutrals are compensated by the parties must provide ADR services free of charge to indigent parties. All compensated neutrals should contribute some pro bono hours to the program. 
  
Commentary:  Although the contribution of volunteers to ADR programs throughout the country is inestimable, the Georgia Supreme Court believes that the comprehensive system of statewide ADR services envisioned by these rules cannot be handled entirely by unpaid volunteers. This court is convinced that in order to build and maintain a statewide system of ADR services of the extent and quality desired, there must be mechanisms for compensating neutrals at appropriate levels. This court also believes that the Georgia ADR program will require a combination of volunteers, salaried in-house neutrals, and free market neutrals in order to meet the highly varied demands and circumstances of courts in urban, rural, and suburban areas. 
  

——————————

7. Confidentiality and immunity.

Rules text
A.  The Extent of Confidentiality: 
  
Any statement made during a court-annexed or court-referred mediation or case evaluation or early neutral evaluation conference or as part of intake by program staff in preparation for a mediation, case evaluation or early neutral evaluation is confidential, not subject to disclosure, may not be disclosed by the neutral or program staff, and may not be used as evidence in any subsequent administrative or judicial proceeding. Unless a court's ADR rules provide otherwise, the confidentiality herein applies to non-binding arbitration conferences as well. A written and executed agreement or memorandum of agreement resulting from a court-annexed or court-referred ADR process is not subject to the confidentiality described above.  
  
Any document or other evidence generated in connection with court-annexed or court-referred mediation or case evaluation, early neutral evaluation or, unless otherwise provided by court ADR rules, a non-binding arbitration, is not subject to discovery. A written and executed agreement or memorandum of agreement resulting from a court-annexed or court-referred ADR process is discoverable unless the parties agree otherwise in writing. Otherwise discoverable material is not rendered immune from discovery by use in a mediation, case evaluation or early neutral evaluation or a non-binding arbitration. 
  
Neither the neutral nor any observer present with permission of the parties in a court-annexed or court-referred ADR process may be subpoenaed or otherwise required to testify concerning a mediation or case evaluation or early neutral evaluation conference or, unless otherwise provided by court ADR rules, a non-binding arbitration, in any subsequent administrative or judicial proceeding. A neutral's notes or records are not subject to discovery. Notes and records of a court ADR program are not subject to discovery to the extent that such notes or records pertain to cases and parties ordered or referred by a court to the program. 
  
B.  Exceptions To Confidentiality: 
  
Confidentiality on the part of program staff or the neutral does not extend to the issue of appearance. Confidentiality does not extend to a situation in which 
  
a) there are threats of imminent violence to self or others; or  
  
b) the mediator believes that a child is abused or that the safety of any party or third person is in danger. 
  
Confidentiality does not extend to documents or communications relevant to legal claims or disciplinary complaints brought against a neutral or an ADR program and arising out of an ADR process. Documents of communications relevant to such claims or complaints may be revealed only to the extent necessary to protect the neutral or ADR program. Nothing in the above rule negates any statutory duty of a neutral to report information. Parties should be informed of limitations on confidentiality at the beginning of the conference. Collection of information necessary to monitor the quality of a program is not considered a breach of confidentiality. 
  
C.  Immunity:  
  
No neutral in a court program shall be held liable for civil damages for any statement, action, omission or decision made in the course of any ADR process unless that statement, action, omission or decision is 1) grossly negligent and made with malice or 2) is in willful disregard of the safety or property of any party to the ADR process. 
  
Law reviews. -  For comment, "Victim Offender Mediation:  When Divergent Paths and Destroyed Lives Come Together for Healing," see 32 Ga. St. U.L. Rev. 577 (2016).  

——————————

8. Education.

Rules text
In order to educate the bar about the benefits of ADR and the specifics of ADR processes, each member of the State Bar of Georgia shall be required to complete a one-time mandatory three hour CLE credit in dispute resolution. The ADR continuing legal education requirement shall be completed before March 31, 1996. Lawyers admitted to the bar from July 31, 1995, to February 2, 2005, may satisfy this requirement by attending the Bridge-the-Gap seminar conducted by the Institute of Continuing Legal Education in Georgia. Lawyers admitted to the bar thereafter may satisfy this requirement by completing the State Bar of Georgia Transition Into Law Practice Program or a comparable program approved by the Commission on Continuing Lawyer Competency. 
  
Lawyers who have completed a class essentially devoted to the study of ADR in law school are deemed to have satisfied the above requirement. Lawyers who have been trained as a neutral in a training which was approved for CLE credit or would now be eligible for CLE credit are deemed to have satisfied the above requirement. Lawyers who have previously taken an approved CLE seminar devoted to ADR are deemed to have satisfied the above requirement. The Georgia Commission on Dispute Resolution will review requests for exemption from the CLE requirement on the basis of law school course work. 
  
The Georgia Supreme Court recommends that the program required for every new member of the State Bar of Georgia incorporate an introduction to ADR processes. This court further recommends that information concerning ADR be incorporated into CLE ethics and professionalism seminars. Sponsors and seminars designed to satisfy the ADR CLE requirement must be approved by the Commission on Continuing Lawyer Competency and the Georgia Commission on Dispute Resolution. 
  

——————————

Appendix A.

Uniform Rules for Dispute Resolution Programs 
  
The following rules apply to those courts which have elected to use the alternative dispute resolution (hereinafter referred to as ADR) processes of mediation, non-binding arbitration, case evaluation or early neutral evaluation, summary jury trial, mini trial or combinations thereof in a court-annexed or court-referred program. 
  
1.  General rules.  
  
1.1.  The court will make information about ADR options available to all litigants. 
  
2.  Referral to ADR.  
  
2.1.  Any contested civil case, criminal case, or juvenile case may be referred to mediation by the judge to whom the case is assigned. Any contested civil case may be referred to non-binding arbitration, case evaluation or early neutral evaluation or multi-door program by the judge to whom the case is assigned. If cases are referred on a case-by-case basis, the time of referral is within the discretion of the referring judge. 
  
2.2.  Cases may be referred to an ADR process by category. If cases are referred by category, the court may provide for the timing of diversion by rule. 
  
2.3.  Courts should develop mechanisms to provide some individual review of cases sent to an ADR process. Cases shall be screened by the judge or the program to determine (1) whether the case is appropriate for the process; (2) whether the parties are able to compensate the neutral if compensation is required; and (3) whether a need for emergency relief makes referral inappropriate until the request for relief is heard by the court. 
  
2.4.  If court personnel other than judges are involved in ADR referral decisions, these individuals will receive appropriate training and will work within clearly stated written policies, procedures and criteria for referral. 
  
2.5.  Any party to a dispute may petition the court to refer the case to mediation, non-binding arbitration, case evaluation or early neutral evaluation, summary jury trial, mini trial or some combination thereof. 
  
2.6.  Parties may be ordered to attend a mediation session, a case evaluation or early neutral evaluation conference, or a non-binding arbitration. However, the order mandating attendance must clearly state that compliance does not require settlement or acceptance of an arbitration award. 
  
2.7.  If parties in a case have submitted the matter to an approved ADR process before filing suit, the case will not be referred to a duplicative ADR process by the court. If parties are required by statute to submit a dispute to an ADR process before filing suit, the court will not require submission to a successive ADR process. 
  
2.8.  In actions brought by state agencies seeking to enjoin activities injurious to the public interest, the agency may within 10 days of service of the action make a showing to the trial court that referral to ADR would adversely affect the public interest. Upon a showing of reasonable probability of such adverse effect, the court will proceed with emergency measures provided by law. Later referral to an ADR process may be appropriate if the emergency measures do not bring the case to conclusion. 
  
Commentary: The Georgia Supreme Court recommends that cases be referred to ADR processes on a case by case basis. The indiscriminate use of ADR processes may result in increased obstacles for litigants and in further expense, overcrowding, and delay. However, courts may find it convenient to refer cases by category. The Georgia Supreme Court strongly recommends that if cases are referred by category, some appropriate review procedure be established. The timing of referral should be late enough in the discovery process for the parties to have developed a realistic understanding of the strengths and weaknesses of the case and early enough to save discovery costs where possible. For example, where consistent with this premise, the time of diversion of a case selected for arbitration might be no later than the end of the six month discovery period. The time of diversion to case evaluation or early neutral evaluation and mediation might be within 60 days after the last responsive pleading. The court would retain the discretion to shorten or lengthen the time before diversion.  
  
Although the Georgia Supreme Court believes that mandatory participation is an essential element of an effective court-annexed or court-referred ADR program, this court recommends that parties be allowed input into the referral decision wherever possible. For example, if parties or attorneys believe that mediation would be more helpful than arbitration in a specific case, this opinion should be considered by the referring court.   
  
3.  Exemption from ADR.  
  
3.1.  Any party to a dispute may petition the court to have the case removed from mediation, non-binding arbitration, or case evaluation or early neutral evaluation. 
  
3.2.  Any party to a dispute may petition the court to refer the case to an ADR process other than the process to which it has been referred. 
  
4.  Appearance at an ADR conference or hearing.  
  
4.1.  The appearance of all parties and their attorneys is required at non-binding arbitration hearings and case evaluation or early neutral evaluation conferences. The appearance of all parties is required at mediation conferences. In every process, the presence of a representative with authority to settle without further consultation is required if the decision to settle depends upon an entity other than a party. 
  
4.2.  Failure to appear in the manner described above may subject a party to citation for contempt and to the imposition of sanctions permitted by law. 
  
4.3.  Attorneys are not required to attend mediation conferences but should be allowed and encouraged to do so. Attorneys of record should never be excluded from any process. The mediator may meet and consult privately with any party or any attorney during a mediation conference. 
  
5.  Qualifications and training for neutrals.  
  
5.1.  All neutrals in a court-annexed or court-referred ADR program must be registered by the Georgia Office of Dispute Resolution. 
  
5.2.  All neutrals should attend an orientation program on court procedures given by the court in which they will serve. 
  
5.3.  All neutrals should attend continuing education seminars. The Commission will establish the standards for continuing education of neutrals. 
  
5.4.  All neutrals must be competent. 
  
6.  Confidentiality and immunity.  
  
6.1.  All parties in a court-annexed or court-referred ADR process are entitled to confidentiality to the extent described by the Georgia Supreme Court in the order to which these rules are appended. 
  
6.2.  Neutrals acting in a court-annexed or court-referred ADR process are entitled to immunity to the extent described by the Georgia Supreme Court in the order to which these rules are appended. 
  
7.  Communications between neutrals, the program, and the court.  
  
7.1.  If any communication between the court and a neutral is necessary, the communication shall be in writing or through the program administrator. Copies of any written communication with the court should be given to parties and their attorneys. 
  
7.2.  Once an ADR process in underway in a given case, contact between the administrator of an ADR program and the court concerning that case should be limited to 
  
a.  Communicating with the court about the failure of a party to attend; 
  
b.  Communicating with the court with the consent of the parties concerning procedural action on the part of the court which might facilitate the ADR process; 
  
c.  Communicating to the court the neutral's assessment that the case is inappropriate for that process; 
  
d.  Communicating any request for additional time to complete the mediation, non-binding arbitration, or case evaluation or early neutral evaluation; 
  
e.  Communicating information that the case has settled or has not settled and whether agreement has been reached as to any issues in the case; 
  
f.  Communicating the contents of a written and executed agreement or memorandum of agreement unless the parties agree in writing that the agreement should not be disclosed; 
  
g.  Communicating with the consent of the parties any discovery, pending motions or action of any party which, if resolved or completed, would facilitate the possibility of settlement. 
  
8.  Enforceability of agreements.  
  
Written and executed agreements or memoranda of agreement reached as a result of a court-connected ADR process are enforceable to the same extent as any other agreements. Oral agreements shall not be enforceable. 
  
9.  Selection of neutrals.  
  
9.1.  Disputants outside of the court setting are always entitled to choose their own neutrals. Nothing in these rules will infringe upon the right of parties to choose any third party to assist in dispute resolution prior to filing a case with the court. However, when the parties have been referred to an ADR process by the court, the court is responsible for the integrity of the process. For this reason, neutrals in a court-annexed or court-referred ADR process will be chosen from neutrals registered by the Georgia Office of Dispute Resolution. 
  
9.2.  If parties referred by the court to an ADR process are unable to agree upon a neutral within a reasonable time, the neutral will be selected by the court. In either event, the neutral will be selected from the roster of registered neutrals. 
  
9.3.  Any party may petition the court for the appointment of another neutral on the ground that the neutral selected by the court is disqualified because of a conflict or because the party feels that the objectivity of the neutral is in question. 
  
9.4.  A neutral registered by the Georgia Office of Dispute Resolution is registered to serve as a neutral anywhere in the state. 
  
9.5.  Nothing in these rules is intended to discourage courts from using a co-mediation model where appropriate. 
  
10.  Evaluation.  
  
10.1.  Evaluation of the Program: Sufficient data will be collected on an ongoing basis to ensure the quality of the program. Such data will include evaluation by parties and attorneys of the ADR process as applied to their case, the performance of the neutral in the case, and ways to improve the effectiveness of the ADR program. Courts will use the data to improve the quality of programs. It is inappropriate to use data concerning settlement rate as the sole basis for program funding or program evaluation. 
  
10.2.  Evaluation of Neutrals: 
  
a.  Courts must establish procedures to monitor the performance of neutrals on an ongoing basis. It is inappropriate to use data concerning settlement rate as the sole basis for evaluation of a neutral. 
  
b.  Procedures should be established to remove incompetent, ineffective, or unethical neutrals from the roster. These procedures should also include reporting removal to the Georgia Office of Dispute Resolution so that registration may be reconsidered. 
  
11.  Local program rules of procedure for ADR.  
  
Courts may present local program rules of procedure to the Georgia Commission on Dispute Resolution for approval. Approval of local program rules of procedure will be filed with the Georgia Supreme Court. Approved programs will be considered experimental pilot projects for one year under Uniform Superior Court Rule 1.2. It is the intention of the Georgia Supreme Court to work toward uniformity so that variations between programs will be eventually minimized. In order to assist lawyers and parties in discerning differences between the rules of different courts, the rules will be submitted with the following format: 
  
1.  Referral: 
  
2.  Timing of ADR processes: 
  
3.  Exemption: 
  
4.  Appointment of neutrals: 
  
5.  Qualifications of neutrals: 
  
6.  Compensation of neutrals: 
  
7.  Immunity: 
  
8.  Confidentiality: 
  
9.  Appearance: 
  
10.  Sanctions for failing to appear without good cause: 
  
11.  Communication with parties: 
  
12.  Communication with the court: 
  
13.  Completion of ADR processes. 
  

——————————

Appendix B.

Requirements for Qualification and Training of Neutrals 
  
Established by the Georgia Commission on Dispute Resolution 
  
I.  Requirements for Qualification and Training of Neutrals.  
  
The Georgia Commission on Dispute Resolution is dedicated to the principle that neutrals serving in court programs must be of the highest possible caliber in training and experience. All neutrals serving in Georgia programs must be of good moral character. 
  
A.  Mediation:  Although mediators do not necessarily need subject matter expertise, they must have process expertise. Mediators are frequently called upon to operate outside of their area of expertise. For this reason, training of mediators must be more extensive than for other neutrals. Training for mediators who seek registration in the category of general mediation shall be no less than twenty-eight hours of classroom training (including role play and other participatory exercises), plus observation of or co-mediation with a registered mediator in at least five general civil mediations. In lieu of five observations and/or co-mediations, prospective mediators may substitute an approved general mediation practicum. Individuals must complete approved twenty-eight hour general mediation training prior to taking an approved practicum or performing their observations. New mediators should be observed several times before mediating alone. 
  
Mediators should be drawn from a variety of disciplines and should reflect the racial, ethnic and cultural diversity of our society. Prospective mediators should be screened carefully for qualities such as the ability to listen actively, to isolate issues, and to focus discussion on issues. 
  
Competencies for mediators include: (1) Skill in interacting with others and in helping others with their problems; (2) As guardian of the integrity of the mediation process, capacity to maintain the fairness of the process; (3) Capacity to assist parties in identifying their needs and interests, developing options for resolution, and realistically assessing their options for settlement; (4) Protecting the balance of the process by having the capacity to (a) remain neutral in the presence of significant interpersonal conflict between others, (b) understand the points of view of all parties to the dispute, and (c) demonstrate respect for all participants in the mediation conference; (5) Honoring the self-determination of the parties by (a) having the capacity to thoroughly explain the process to the parties, (b) having the capacity to assess the parties' capacity to participate in the mediation conference, (c) having the capacity to assure that the parties have sufficient capacity and information to bargain effectively and to participate in the development of any resolution reached; (d) having the ability to honor the right of parties to develop their own resolution free from any coercion of the mediator, and (e) having the ability to honor the boundaries between the role of mediator and any other professional capacity in which the mediator operates, scrupulously guarding against giving professional advice; and (6) having the capacity to guard the confidentiality of the process. 
  
Domestic Relations Mediation:  Mediators in divorce and custody cases shall have at least a baccalaureate degree from an accredited four-year college. An individual whose graduate degree was obtained after waiver of the requirement that the baccalaureate be completed shall be deemed to have completed the baccalaureate degree. Mediators in divorce and custody cases must satisfy the requirements for general mediators prior to taking domestic relations mediation training. The required domestic relations training is at least forty-two hours of training which substantially meets the standards of the Family Section of the Association for Conflict Resolution. Mediators in divorce and custody cases shall receive special training in the subject of domestic violence. Mediators who seek registration in the category of domestic relations must observe at least one mediation of a divorce or custody case and participate in at least two co-mediations of divorce or custody cases. In lieu of one observation and two co-mediations of divorce or custody cases, prospective domestic relations mediators may substitute an approved domestic relations mediation practicum. Individuals must complete approved forty-two-hour domestic relations mediation training prior to taking an approved domestic relations practicum or doing the observation and co-mediations of divorce or custody cases. 
  
Domestic Violence Mediation:  Mediators who handle cases involving allegations of domestic violence must be currently registered as domestic relations mediators prior to taking specialized domestic violence training. Specialized domestic violence training shall be no less than fourteen hours of classroom training (including role plays and other participatory exercises) approved by the Georgia Office of Dispute Resolution. 
  
Delinquency Mediation:  Mediators who handle delinquency cases according to O.C.G.A. § 15-11-2(6) in juvenile court must be registered as general civil mediators prior to taking delinquency mediation training. Delinquency mediation training shall be no less than twenty-one hours of classroom training (including role play and other participatory exercises). New delinquency mediators should be observed and should co-mediate delinquency cases prior to mediating alone. 
  
Topics for training for delinquency mediators include, but are not limited to: child development & balancing power between adults and children; delinquency law, basic charges and case processing (sealing records); confidentiality issues; parties involved, interpreter's role; sex, drugs, alcohol and kids; diversity and cultural differences; options to address offenses; moral development; communication skills, reflecting, reframing; agreement writing, balancing adult and child's responsibilities, exercises; modeling conflict resolution; mandated reporter requirements; GODR rules; family violence. 
  
Dependency Mediation:  Mediators who handle dependency cases according to O.C.G.A. § 15-11-2(8) in juvenile court must satisfy the requirements for delinquency mediation registration prior to taking dependency mediation training. Further mediators who handle dependency cases must have a bachelor's degree from an accredited institution or the equivalent in child welfare experience. Dependency mediation training shall be no less than 28 hours of classroom training (including role plays and other participatory exercises) for mediators who are not already registered as domestic relations mediators. For mediators who are already registered in domestic relations mediation, dependency mediation training shall be no less than 21 hours (including role plays and other participatory exercises). New dependency mediators should be observed and should co-mediate dependency cases prior to mediating alone. 
  
Topics for training for dependency mediators include, but are not limited to: mediation process for dependency cases (i.e., role of DFCS, who participates, managing other participants); dealing with attorneys in these mediations; if the mediator is an attorney this must be revealed; dependency law & juvenile court process (including information on panel reviews, DFCS policy); information about CASA/GAL/child advocates/child attorneys role; family violence; child support worksheets; abuse/neglect issues and effects on the child; child development as relates to visitation issues and expectations of the child; philosophy of dependency cases different from other types of mediation; agreement writing; child support, types of custody, guardianship; Federal requirements, "contrary to the welfare language" and "reasonable efforts"; diversity and cultural issues; confidentiality issues; flexibility with the process and moving the process along; handling multiparty disputes; visitation/parenting issues. 
  
B.  Arbitration:  Arbitration in court-annexed or court-referred non-binding arbitration programs may be conducted by panels of lawyers, panels made up of lawyers and experts, or by individual lawyers. If the arbitration is conducted by a panel, the chief of the panel shall be a lawyer with five years experience. Where the arbitration is conducted by a single arbitrator, that arbitrator shall be a lawyer with five years experience. All arbitrators shall receive at least six hours of training in a program which qualifies for CLE credits or, for judges and persons with acceptable experience as an arbitrator, such other training, experience, or education as approved by the Chair of the Committee on Training and Credentials and the Director of the Georgia Office of Dispute Resolution. 
  
C.  Case Evaluation or Early Neutral Evaluation:  Case evaluators or early neutral evaluators shall be lawyers with extensive subject matter expertise in the area of the litigation in question. Case evaluators or early neutral evaluators shall receive at least six hours training for their role. The Commission recommends, but does not require, twenty-eight hours general mediation training for case evaluators or early neutral evaluators. 
  
II.  Registration of Neutrals. 
  
All neutrals working in court programs must be registered with the Georgia Office of Dispute Resolution. The application and training guidelines attached to this appendix set forth the specific requirements for registration. Neutrals must have registration in the appropriate categories for the cases in which they serve. 
  
An individual who completed an approved general mediation training prior to July 1, 2003 shall apply for registration by December 31, 2004. Effective July 1, 2003, an applicant for registration as a general mediator shall apply for registration within eighteen (18) months after completing an approved general mediation training. Likewise, applicants for registration in any category shall apply for registration within eighteen (18) months after completing the appropriate approved training. When a training and practicum (or observations/co-mediations) are taken separately, the 18 months begin at the end of the training. When a training and practicum are combined (i.e., a 40-hour combination General Civil Mediation Training and Practicum), the 18 months begin at the end of the entire combined training. 
  
Specialized Domestic Violence Mediation:  Effective January 1, 2005, mediators who handle cases involving allegations of domestic violence must be registered in the category of specialized domestic violence. To be eligible to register in the category of specialized domestic violence, one must: 1) be registered as a domestic relations mediator; 2) have taken an approved 14-hour specialized domestic violence mediation training after June 1, 2004; and 3) provide a letter of recommendation from a director of a superior court ADR program who is familiar with the mediator's work as a domestic relations mediator. 
  
A mediator who has had specialized domestic violence training prior to June 1, 2004, may apply for registration in the specialized domestic category if the mediator: (1) has had at least six hours of advanced domestic violence training provided by an approved domestic relations trainer in Georgia; and  has been mediating domestic violence cases for court-connected programs for at least two years prior to June 1, 2004; and has mediated at least five domestic violence cases; and  is recommended by a director of a court-connected program for which he or she has been mediating domestic violence cases; OR  (2) has taken an advanced domestic violence training of at least twelve hours provided by an approved Georgia domestic relations mediation training provider and  is recommended by the director of a court-connected program for which she or he has mediated domestic relations cases; OR  (3) has taken one of the specialized domestic violence trainings sponsored by the Georgia Office of Dispute Resolution in 2003. 
  
Until January 1, 2005, the Director of the Georgia Office of Dispute Resolution, in consultation with the Commission's Training and Credentials Committee, shall have the discretion to permit registration of registered domestic relations mediators who have had domestic violence training provided by a court-connected ADR program and provide certification from a program director that the applicant has the necessary skills level. 
  
Grandfathering of Juvenile Court Mediators:  Registered mediators who are actively serving in juvenile courts at the time that juvenile mediation registration was instituted will have an opportunity to be "grandfathered" into registration as delinquency mediators, deprivation mediators, or both. All applications for grandfathering will be reviewed independently by the Director of the Georgia Office of Dispute Resolution. 
  
Grandfathering will begin May 1, 2012, and applicants will have 18 months from that date to apply for grandfathering. After the 18-month period, applications to be grandfathered as delinquency mediators or dependency mediators will be granted only rarely and only in the most unusual circumstances. 
  
Applicants for grandfathering must provide the following information in their petition to the Georgia Office of Dispute Resolution. Compliance with the following procedures does not guarantee registration. 
  
Delinquency: To qualify for grandfathering as a delinquency mediator, a registered general civil mediator must provide verification of having completed a delinquency mediation training; and verification of having mediated a minimum of 3 (three) delinquency cases within 1 year prior to application. Verification may consist of a letter or other documentation from a current court program that handles juvenile matters. 
  
Dependency: To qualify for grandfathering as a dependency mediator, a registered general civil mediator must provide, verification of having completed a dependency mediation training; and verification of having mediated a minimum of 1 (one) dependency mediation within 1 year prior to application. Verification may consist of a letter or other documentation from a current court program that handles juvenile matters. 
  
Verification from a current court ADR program that handles juvenile court matters may provide sufficient evidence that a general civil mediator has been actively mediating dependency and/or delinquency cases and possesses the requisite knowledge, skills and ability to be grandfathered in. 
  
Veteran Mediators:  Mediators who were actively working in court programs at the time that registration was instituted, January 1, 1994, have had an opportunity to be "grandfathered" into registration as general or domestic mediators even if they did not meet all requirements of Appendix B if, in the judgment of the Director of the Georgia Office of Dispute Resolution, their training substantially met the qualifications set forth above. Registration has been underway since the winter of 1994, and these candidates have had ample opportunity to come forward to seek registration. In the future, applications to be grandfathered into registration as a general mediator will be granted only rarely. Grandfathering of domestic mediators will be granted only in the most unusual circumstances. 
  
Candidates for grandfathering may petition the Office of Dispute Resolution to be accepted for registration. Candidates may demonstrate their competence in the field by (1) describing the training they have received; (2) providing three letters of recommendation from a mediation program, clients, court personnel, registered mediators, or other professionals with whom the applicant has worked; and (3) providing evidence of having completed a minimum of five mediations or ten hours of mediation in the twelve months preceding the registration request. Compliance with this procedure does not guarantee registration. 
  
Mediators from Other States:  A mediator from another state who (1) has received training which meets that state's qualifications and, at the discretion of the Director, has had substantially similar training to that approved in Georgia, (2) has mediated for one year, (3) has completed a minimum of five mediations or ten hours of mediation during that time, and (4) meets the educational requirements of Appendix B may ask to be waived in for Georgia registration on the basis of that training. A mediator from another state who is waived in must be observed by a staff member of the court in which he or she intends to serve or submit a letter from the office of dispute resolution or director of the court program for which he or she served in the other state before applying for registration by the Georgia Office of Dispute Resolution. A mediator from another state who applies for registration will be required to take and pass a test on Georgia ethics provided by the Georgia Office of Dispute Resolution as a prerequisite to registration. Mediators from other states may not be waived in for Georgia registration in specialized domestic violence mediation, delinquency mediation, or dependency mediation. 
  
Ethics Pre-Certification of Fitness to Register:  Those interested in registering as a neutral who are concerned that their past criminal or professional issues may prevent them from registering may request an ethics review of their background prior to their taking an approved Georgia training. 
  
The Georgia Office of Dispute Resolution will make available upon request an ethics pre-certification application. A non-refundable fee of $50 will be charged, which will be credited toward any registration fees due if the applicant applies for registration later. 
  
Upon receipt of a completed ethics pre-certification application and fee, the director of the Office or the Commission's designee will conduct an investigation into the pre-certification applicant's criminal and professional background according to established procedures for applicants for registration, including consultation with the Committee on Ethics if necessary. 
  
If the Office or the Committee determine that the ethics pre-certification applicant's criminal or professional history renders the applicant unfit to register, the Office will notify the applicant in writing of the decision and the applicant's right to appeal the decision in accordance with Appendix B, Section III or Section IV. 
  
If the Office or the Committee determine that the ethics pre-certification applicant is fit to register, the Office will notify the applicant and issue a letter of fitness for registration. The ethics pre-certification of fitness for registration will remain valid for a period of 12 months from the date the certification is issued or until the applicant completes and submits to the Office all registration requirements, whichever comes sooner. The applicant will be required to complete and submit to the Office all registration requirements before the certification expires. If the applicant does not do so before the certification expires, then the applicant will be required to apply for and pay for another pre-certification. The rule that permits trainees to apply for registration within 18 months of the completion of their training shall not apply to applicants who have received an ethics pre-certification of fitness. 
  
Applicants are required to maintain the currency of their ethics pre-certification by notifying the Office in writing within thirty (30) days of any occurrence that would change their answer to any  question on the pre-certification application. 
  
Assuming nothing occurs within the certification period that would call into question the pre-certification applicant's fitness to register, and assuming the applicant meets all other application requirements and deadlines, the applicant will be registered in the appropriate category or categories. 
  
If necessary, applicants may apply to renew their pre-certification by application to the Office not earlier than 30 days prior to the expiration of their certification. The applicant is responsible for making timely application for renewal of pre-certification. If the Office receives a completed ethics pre-certification application and fee, and if nothing has occurred that would call into question the pre-certification applicant's fitness to register, the applicant's pre-certification will be renewed for up to another 12 months. A pre-certification can be renewed only once. 
  
Continuing Education of Neutrals:  All registered neutrals are required to take three (3) hours of continuing education in a registration renewal cycle in order to maintain their registration. This three (3) hour requirement applies regardless of the number of categories for which a neutral is registered. There must be a nexus between the continuing education attended and enhancement of the neutral's skill, substantive knowledge and/or professionalism as a neutral. Live seminars, as well as video and online seminars, are acceptable as continuing education, as long as their agendas, curricula, and speaker qualifications meet the approval of the Georgia Office of Dispute Resolution. However, the Commission will not accept for CE or for registration any video or online instruction that purports to substitute for the core registration courses or practicums, which must always be taken live. Any neutral who fails to meet the continuing education requirement is subject to being removed from the registry of the Georgia Office of Dispute Resolution. 
  
Registration Period and Renewal of Registration:  A neutral is registered for a period not to exceed one year except as noted below or unless the neutral relinquishes or loses registration as part of an adverse action taken by the Commission on Dispute Resolution's Committee on Ethics. Neutrals who wish to continue their registration with the Georgia Office of Dispute Resolution shall file an application for registration renewal by December 31st every year. The first annual renewal cycle for a neutral shall begin on the date the neutral is approved for registration and shall end at midnight, December 31st of the same year, provided that neutrals whose initial registration is approved in October, November or December of any year shall have their initial registration period extend until midnight, December 31st the following year. Each subsequent renewal cycle shall begin January 1st and continue through midnight on December 31st twelve (12) months later. Neutrals seeking continued registration shall file a renewal application in the form provided by the Georgia Office of Dispute Resolution and pay the nonrefundable fee of $125, except for neutrals registered in domestic relations mediation, who will pay a nonrefundable fee of $150. 
  
Renewal applications shall be postmarked or submitted online no later than midnight, December 31st each year, unless extenuating circumstances require the Commission to change the renewal deadline in a given year. 
  
Volunteer Status:  Neutrals who volunteer their services may submit a sworn affidavit each registration season requesting that their registration fees be waived. The affidavit also must be sworn and signed by the director of a court program for which the neutral volunteers. An affidavit form will be made available by the Georgia Office of Dispute Resolution. For purposes of determining neutral registration fees, a "volunteer" is defined as a neutral who receives no compensation - no matter how little - for providing ADR services, whether within or outside a court ADR program. Volunteer neutrals do not include neutrals who perform work within their local court ADR program and are paid for their services by the court or their local ADR board. A volunteer neutral who is granted a fee waiver and who afterward receives any compensation for providing ADR services must notify the Georgia Office of Dispute Resolution immediately and pay the required non-volunteer registration fee. 
  
Lapsed Status:  Neutrals who file a renewal application after midnight, December 31st of the year they must renew, or who fail to file a renewal application shall be placed in a lapsed status. A lapsed neutral may file a renewal application between 12:01 a.m. January 1st the year after the renewal application is due through midnight, April 30th of that year upon payment of an additional nonrefundable late fee equal to the applicable neutral renewal fee. So neutrals must pay a renewal fee of $250 to renew registration between January 1st and April 30th, except neutrals registered in domestic relations mediation, who must pay a renewal fee of $300. Neutrals may continue to serve in court-connected programs while in a lapsed status. 
  
Inactive Status:  After April 30th, all lapsed neutrals shall be placed in inactive status and may not provide services in court-connected cases. Neutrals in inactive status shall be required to take eight hours of appropriate CE in order to renew their registration status, and shall also be required to pay a late fee equal to their renewal fee in addition to their regular renewal fee. A neutral who is in an inactive status may remain in that status for up to two years from the date registration should have been renewed. Inactive neutrals who apply for renewal of registration after day 730 shall be required to meet the initial requirements for registration, including completion of an approved training course in each category for which they desire to renew their registration, observations or practicums that may be required for each category of registration for which they are seeking renewal, and requisite recommendation letter(s). 
  
Failure to Meet CE Requirements:  In the event a neutral has not met the continuing education requirement for a renewal cycle and postmarks or submits the renewal application online on or before midnight, December 31st of the year of renewal, the neutral shall be in a "lapsed" status until the deficiency in CE hours is cured or until April 30th, whichever comes first. If the renewal application is timely filed, the neutral shall have until midnight, April 30th to provide information that substantiates that this deficiency has been cured, at no additional cost. The neutral shall be placed in an inactive status if the deficiency is not cured by April 30th. 
  
Hardship Exception:  In cases of extraordinary hardship (e.g. military deployment or extreme illness or injury), a neutral may request an extension of time for renewal, and/or a waiver of the continuing education requirement, and/or any penalties by submitting such a request in writing to the Director of the Georgia Office of Dispute Resolution. The Director shall issue a written response. If such request is denied, an appeal may be taken to the Training and Credentials Committee of the Commission on Dispute Resolution within thirty (30) days of receipt of the Director's denial of the request for waiver. A decision of the Training and Credentials Committee shall be final. 
  
Delayed Payment:  A neutral who submits a renewal application online by midnight, December 31st of the year that renewal is due, but who chooses to submit the renewal fee through regular mail rather than online, shall mail the appropriate renewal fee so that it is received by GODR within ten (10) days of the submission of the application. If GODR does not receive payment within ten (10) days of submission, the neutral shall be placed in a lapsed status. 
  
III.  Appeal from Adverse Decisions of the Office of Dispute Resolution. 
  
A.  Registration decisions are made by the Georgia Office of Dispute Resolution. Applicants who are denied registration for any reason other than that described in § IV may appeal within thirty days of that denial to the Georgia Commission on Dispute Resolution's Committee on Training and Credentials, which may grant a hearing to the applicant. The Committee on Training and Credentials will make a determination as to whether the applicant should be registered. 
  
B.  An adverse decision of the Committee on Training and Credentials may be appealed to the full Commission within thirty days of the date of such decision. The Commission may grant a hearing to the applicant. 
  
IV.  Procedure For Applicants For Registration Or Renewal Of Registration Who Have Been Convicted Of Or Pled Guilty Or Nolo Contendere To A Violation Of The Law, Who Have Been Disciplined By A Professional Organization, Who Have Had Professional Privileges Curtailed, And/Or Who Have Relinquished Any Professional Privilege Or License While Under Investigation And/Or Who Do Not Meet Competency Standards.  
  
A.  Applicants for registration with the Georgia Office of Dispute Resolution must acknowledge the following information: (1) convictions of, guilty pleas to, or nolo contendere pleas to violations of the law, including traffic violations resulting in suspension or revocation of a driver's license and DUI offenses; (2) discipline by a professional organization; (3) curtailment of professional privileges, (4) relinquishment of any professional privilege or license while under investigation. An applicant against whom any of the above actions are pending shall likewise acknowledge this fact. 
  
B.  Upon request of the Georgia Office of Dispute Resolution, the applicant must amend his/her application to provide (1) information concerning the background of the offense which led to conviction, plea, discipline, curtailment of professional privileges and/or relinquishment of professional privilege or license; (2) information concerning the length of time which has elapsed since the conviction, plea, discipline, curtailment and/or relinquishment; (3) the age of the applicant at the time of the conviction, plea, discipline, curtailment and/or relinquishment; and (4) evidence of rehabilitation since the conviction, plea, discipline, curtailment and/or relinquishment. 
  
C.  The applicant may be asked to appear before the Committee on Ethics of the Georgia Commission on Dispute Resolution to discuss the information contained within the application. The Committee on Ethics will make a determination as to whether the applicant should be registered or have registration renewed. 
  
D.  If an applicant for registration or renewal of registration fails to acknowledge (1) that he/she has been convicted of or pled guilty or nolo contendere to a violation of the law, including traffic violations resulting in suspension or revocation of a driver's license and DUI offenses; (2) that he/she has been disciplined by a professional organization; (3) that he/she has had his/her professional privileges curtailed; (4) that he/she has relinquished any professional privilege or license while under investigation; or (5) that any such actions are pending, the Georgia Office of Dispute Resolution will immediately notify the applicant for registration or renewal of registration that he/she will be denied registration or renewal of registration or, if currently registered, removed from registration by the Georgia Office of Dispute Resolution. 
  
E.  An adverse decision of the Committee on Ethics may be appealed to the full Commission within thirty days of the date of such decision. The Commission may grant a hearing to the applicant. 
  
V.  Removal from Registration. 
  
A.  A neutral who (1) has been convicted of or pled guilty or nolo contendere to a violation of the law, including traffic violations resulting in suspension or revocation of a driver's license and DUI offenses; (2) has been disciplined by a professional organization; (3) has had his/her professional privileges curtailed; and/or (4) has relinquished any professional privilege or license while under investigation, may be removed from the registry of approved neutrals maintained by the Georgia Office of Dispute Resolution. A grievance concerning the ethical behavior of a neutral may result in that neutral being removed from the registry of approved neutrals maintained by the Georgia Office of Dispute Resolution. 
  
B.  Upon receiving information that a neutral has been convicted of or pled guilty or nolo contendere to a violation of the law as described above, been disciplined by a professional organization, had his/her professional privileges curtailed, or has relinquished any professional privilege or license while under investigation, or upon receiving a grievance concerning the behavior of a neutral, the Georgia Office of Dispute Resolution or the Georgia Commission on Dispute Resolution will refer the matter to the Committee on Ethics of the Georgia Commission on Dispute Resolution. 
  
C.  Both the neutral and the complainant may be asked to appear before the Committee on Ethics of the Georgia Commission on Dispute Resolution to discuss the complaint. The Committee on Ethics will make a determination as to whether the neutral should be removed from the registry. The Committee on Ethics will make written findings which will inform the neutral and the Commission of the basis of its decision. 
  
D.  An adverse decision of the Committee on Ethics may be appealed to the full Commission within thirty days of the date of such decision. The Commission may grant a hearing to the applicant. 
  

——————————

Appendix C.

Chapter 1. Ethical Standards for Neutrals 
  
A. Ethical Standards for Mediators 
  
In June, 1994, The Georgia Commission on Dispute Resolution turned its attention to the development of a code of ethical behavior for mediators serving court programs in Georgia. We initiated a dialogue with practicing mediators in the state. This dialogue served as the starting point for the development of the code. 
  
The code consists of two parts. The first part contains standards of practice, the foundation of ethical behavior by mediators. Because the Commission is cognizant of the limited guidance provided through mere articulation of standards, commentary, including specific examples from practice, accompanies each standard, enhancing and strengthening this foundation. 
  
Specific practice rules, treating matters of conduct which are settled and do not lend themselves to the exercise of discretion on the part of the mediator, appear as Part V. Rules of Fair Practice. 
  
INTRODUCTION 
  
The Georgia Commission on Dispute Resolution believes that ethical standards for mediators can be most easily understood in the context of the three fundamental promises that the mediator makes to the parties in explaining the process: 1) the mediator will protect the self-determination of the parties; 2) the mediator will protect the confidentiality of the mediation process; 3) the mediator is a neutral who is impartial and is without bias or prejudice toward any party. Besides maintaining fidelity to these principles, a mediator acts as guardian of the overall fairness of the process. 
  
I.  Self-Determination/Voluntariness:  
  
Where the court orders that parties participate in a dispute resolution process other than trial, the process must be non-binding so as not to interfere with parties' constitutional right to trial. To that extent, all court-ordered ADR processes are voluntary. However, the self-determination of the parties which is a hallmark of mediation is of a different and far more subtle order. 
  
Commentary: The Georgia Commission on Dispute Resolution accepts the proposition that self-determination of the parties is the most critical principle underlying the mediation process. Control of the outcome by the parties is the source of the power of the mediation process. Further, it is the characteristic which may lead to an outcome superior to an adjudicated outcome.  
  
Self-determination is a difficult goal in our society in which people seem often unwilling to assume responsibility for their own lives, anxious for someone else to make the decisions for them. Mediation is antithetical to this attitude.  
  
A.  In order for parties to exercise self-determination they must understand the mediation process and be willing to participate in the process. A principal duty of the mediator is to fully explain the mediation process. This explanation should include: 
  
1.  An explanation of the role of the mediator as a neutral person who will facilitate the discussion between the parties but who will not coerce or control the outcome; 
  
2.  An explanation of the procedure which will be followed during the mediation session; 
  
3.  An explanation of the pledge of confidentiality which binds the mediator and any limitations upon the extent of confidentiality; 
  
4.  An explanation of the fact that the mediator will not give legal or financial advice and that if expert advice is needed, parties will be expected to refer to outside experts; 
  
5.  An explanation that where participation is mandated by the court, the participation of the parties is all that is required and settlement cannot be mandated; 
  
6.  An explanation that the mediation can be terminated at any time by the mediator or the parties; 
  
7.  An explanation that parties who participate in mediation are expected to negotiate in an atmosphere of good faith and full disclosure of matters material to any agreement reached; 
  
8.  An explanation that the parties are free to consult legal counsel at any time and are encouraged to have any agreement reviewed by independent counsel prior to signing; 
  
9.  An explanation that a mediated agreement, once signed, can have a significant effect upon the rights of the parties and upon the status of the case. 
  
10  An explanation that the parties, by their participation, affirm that they have the capacity to conduct good-faith negotiations and to make decisions for themselves, including a decision to terminate the mediation if necessary. 
  
B.  The mediator has an obligation to assure that every party has the capacity to participate in the mediation conference. Where an incapacity cannot be redressed, the mediation should be rescheduled or canceled. 
  
Self-determination includes the ability to bargain for oneself alone or with the assistance of an attorney. Although the mediator has a duty to make every effort to address a power imbalance, this may be impossible. At some point the balance of power may be so skewed that the mediation should be terminated. 
  
Commentary: Georgia mediators are confident of their ability to recognize serious incapacity. Situations in which there is a subtle incapacity are more troubling. Several mediators expressed concern about situations in which they questioned capacity to bargain but felt certain that the agreement in question would be in the best interest of the party and that going to court would be very traumatic. Should the mediation be terminated because of suspected incapacity if mediation is the gentler forum for a fragile person and the agreement which the other party is willing to make is favorable? Does the mediator's substituting his or her judgment for the judgment of the party destroy any possibility of self-determination? Is self-determination and the empowerment which it offers a rigid requirement in every mediation? Does it make a difference whether the suspected incapacity is temporary - i.e., a party is intoxicated - so the mediation could be rescheduled?  
  
Example 1: The husband, who is a doctor, is also an alcoholic. The mediator notes, "She could have said anything and he would have said yes. He just wanted to get it over with. It was really hard keeping him there. I had to make two pots of coffee during each session to keep him going. He was just ready to get out and go get a drink or something." The wife is represented, but he is not represented. Both parties are concerned about preserving his assets, and they both agree that she should get a large portion of the assets. There seems to be danger that the assets will disappear because of his alcoholism. The mediator is concerned that the husband is agreeing too readily and is worried about the balance of power. The party is not presently incapacitated - except to the extent that his desire to complete the mediation is interfering with his giving careful thought to the process. It may be that the level of self-determination which he is exhibiting is the highest level that is possible for him. Should this person be deprived of the benefits which he might derive from mediation because he is not able to bargain as effectively as the other party?  
  
Example 2: During the mediation it becomes apparent to the mediator that one party is well-represented and the other party is not being adequately represented. What, if anything, should the mediator do? If the mediator interferes in the attorney-client relationship a number of issues are raised. Would interference infringe upon the self-determination of the party who has retained the attorney? Is neutrality compromised? Is the mediator crossing a line and in effect giving legal advice? If the mediator is compensated, will the mediator's action or inaction be influenced by the desire to maintain good relationships with attorneys for business reasons?  
  
Recommendation: Where a party is laboring under an incapacity which makes him or her incapable of effective bargaining, the mediator should terminate the mediation. Mediation is not an appropriate forum for the protection of the rights of a person who cannot bargain for him or herself.  
  
If the incapacity is temporary - i.e., intoxication - the mediation should be rescheduled.  
  
If there is a serious imbalance of power between parties, the mediator should consider whether the presence of an attorney, family member, or friend would give the needed support.  
  
An obvious example of a power imbalance occurs when there is a history of domestic violence. Although the Commission has drawn up guidelines to assist court programs in identifying those cases which are not appropriate for mediation, information about a history of domestic violence may surface for the first time during the mediation. The questions the mediator faces are whether to terminate the mediation and, if so, how to safely terminate it. Factors which should be considered are whether there was more than one incident, when the incident or incidents occurred, whether the information surfaces during a joint session or during caucus, whether the alleged victim is intimidated. If the mediator has any concern that the safety of any person will be jeopardized by continuing the mediation, the mediation should be terminated.  
  
If one party is simply unable to bargain as effectively as another, it is probably inappropriate to deny those parties the benefits of the mediation process because of that factor.  
  
If the imbalance occurs because of disparity in the ability of the parties' attorneys, the principle of self-determination, in this case in relation to the selection of an attorney, again prevails.  
  
One mediator expressed his view this way: "I am reluctant to withdraw where there is an imbalance in power because I always try to look at the alternative. The alternative usually is that person is going to be no better off in litigation. I understand that there's a judge there that can look after the parties, but still my practical experience in litigation teaches me that most parties are not going to be much better off in litigation rather than mediation if lack of power is their problem."  
  
C.  Parties cannot bargain effectively unless they have sufficient information. Informed consent to an agreement implies that parties not only knowingly agree to every term of the agreement but that they have had sufficient information to bargain effectively in reaching that agreement. Self-determination of the parties in a mediation includes not only informed consent to any agreement reached but participation in crafting the agreement as well. 
  
Commentary: One mediator suggested that the parties who are operating without full information be asked to reconvene with attorneys present. This mediator said, "I have been more and more impressed with how effective a subsequent session can be with the attorneys present and everyone having prepared for it."  
  
Example 1: One party says that there are assets which have been hidden and the other party denies the existence of the assets. The mediator faces the question of whether to push them forward on the facts that are established or give any credence to these alleged facts.  
  
Recommendation: The question is resolved in favor of terminating or rescheduling the mediation if there has not been sufficient discovery or the party claiming that assets have been hidden feels that she or he cannot bargain effectively. The closer question comes if there is unsubstantiated suspicion - i.e. "He must have made more than he reported on his income taxes in 1992, so where is it?"  
  
Domestic relations mediators who work in court-annexed or court-referred programs may not have the luxury of several sessions so that parties can be assigned "homework." As long as the information on assets and budgets is available, the actual preparation of lists of assets and liabilities and the preparation of budgets may provide an important opportunity for collaborative work by the parties.  
  
Example 2: In a divorce mediation the wife is clearly dependent on the lawyer, as she had been on her husband while they were married. The lawyer is not cooperative in the mediation. At each session the lawyer comes in with a totally new agenda and without promised information. The mediator finds that she is spending an inordinate amount of time dealing with the lawyer. The mediator offers to meet with the parties alone, but the lawyers will not allow that.  
  
Recommendation: The mediator may caucus with the lawyers alone and confront the lawyer who is obstructing the mediation. The mediator may also raise questions in caucus with the lawyer and the client which may alert the client to the need to control the lawyer. Beyond this, it is difficult to resolve this situation without compromising the self-determination of the client or compromising neutrality.  
  
Commentary: Yet another variation on the issue of missing information is the missing issue - should the mediator bring up issues which the parties have not identified? As one mediator expressed this: "What's our role when people say we want you to mediate this case? Are we to mediate the issues that they bring to us or are we to create issues for them to discuss and decide about? I guess that a lot of the conflict that we're talking about here is what do we as mediators have to initiate or inform people or educate people about: all the issues that can be and probably ought to be discussed in the context of a divorce mediation? You're potentially opening up all these cans of worms for people who don't necessarily want them opened." On the other hand, have the parties had an opportunity to mediate from a position of full information if they have not considered every relevant issue? Beyond this, will the agreement hold up if it is not made in the context of all issues in the dispute?  
  
D.  The mediator must guard against any coercion of parties in obtaining a settlement. 
  
Commentary: Many mediators discussed the question of when to declare impasse. One mediator said that she loved the point of impasse because the parties have "gone through the conflict" to get to impasse. She felt that the moment of impasse is a moment of great opportunity. At some point, however, persistence becomes coercion. The question of when to terminate the mediation will be discussed further under the topic of fairness.  
  
E.  It is improper for a lawyer/mediator, therapist/mediator, or mediator who has any professional expertise in another area to offer professional advice to a party. If the mediator feels that a party is acting without sufficient information, the mediator should raise the possibility of the party's consulting an expert to supply that information. 
  
Commentary: Conversations with Georgia mediators who are trained as lawyers confirmed that this concept is extremely difficult for lawyer/mediators. Lawyers, having been trained to protect others, agonize over the perception that missing information, poor representation, ignorance of a defense, etc. may place a party in danger.  
  
Recommendation: The line between information and advice can be very difficult to find. However, failure to honor the maxim that a mediator never offers professional advice can lead to an invasion of the parties' right to self-determination and a real or perceived breach of neutrality.  
  
II.  Confidentiality:  
  
Confidentiality is the attribute of the mediation process which promotes candor and full disclosure. Without the protection of confidentiality, parties would be unwilling to communicate freely, and the discussion necessary to resolve disputes would be seriously curtailed. Statements made during the conference and documents and other material, including a mediator's notes, generated in connection with the conference are not subject to disclosure or discovery and may not be used in a subsequent administrative or judicial proceeding. A written and executed agreement or memorandum of agreement resulting from a court-annexed or court-referred ADR process is discoverable unless the parties agree otherwise in writing. Any exceptions to the promise of confidentiality such as a statutory duty to report certain information must be revealed to the parties in the opening statement. Information given to a mediator in confidence by one party must never be revealed to another party absent permission of the first party. 
  
Example 1: A party reveals to the mediator in caucus that he has cancer and that he does not want his ex-wife to know about it. He is not sure how long he will be working because of his illness. This information could be very important to the wife. She may need to make other plans for the time when that money is not coming in. Because of the confidentiality, the mediator feels that she cannot say anything.  
  
Recommendation: This presents the classic dilemma of the collision between the promise of confidentiality and the need of the parties for complete information if they are to enter into an agreement voluntarily. The mediator is placed in the position of keeping a confidence of one party at the expense of the self-determination of the other party. If the mediation is terminated, there is no guarantee that the husband's condition would be revealed at trial, and the parties may lose the opportunity for a more creative agreement than the verdict imposed after a return to court.  
  
The first tactic of the mediator is to encourage the person keeping the crucial secret to share it with the other party or allow the mediator to reveal the secret. If the secret is central to the creation of a solid agreement, and if the mediator cannot persuade the party with the crucial secret to share it, she may have no alternative but to terminate the mediation.  
  
One mediator discussed the problem of information which, if made part of an agreement, might constitute a fraud upon the court. He felt that the ethical requirement that a lawyer is always an officer of the court would require that the lawyer/mediator not draft an agreement if there were a secret which made the agreement a fraud on the parties or on the court. "In other words, if one party says as soon as we sign this custody agreement I'm going to take my kids across the country, that would put me in an impossible conflict of interest. I would feel that I would be perpetrating a fraud on the other side if I allowed them to enter into an agreement."  
  
Example 2: A deceptively simple example of this problem can occur in jurisdictions where a "warrant fee" must be paid even if the warrant is not served or is dropped. As the parties enter into the mediation of this sub issue after the mediation of the dispute which resulted in the warrant is completed, both parties refuse to pay a penny, saying that it is the responsibility of the other party. In caucus, one party says "I'll pay half of it but don't tell them that." Or someone will say, "I think I should only have to pay half of it, but I'd pay it all to be finished with this, but don't tell them." The mediator has been given a piece of information that would make a difference in the settlement of perhaps the entire case and instructed not to tell.  
  
Recommendation: When the secret information is something that would foster settlement rather than something that would prevent settlement, the mediator is remiss if he or she does not push the parties toward revelation.  
  
Commentary: An interesting problem intersecting self-determination and confidentiality occurs because of the increasing use of guardians ad litem to represent the interests of the child in disputed custody cases. If the guardian is present at the mediation, should he or she be privy to the entire mediation, including caucuses? The interests of the child are not necessarily synonymous with the positions of parties. One solution to the issue would be to caucus separately with each party and with the guardian. Another question is whether the guardian, who has an obligation to report to the court, can be bound by confidentiality.  
  
Recommendation: The mediator's opening statement should include an explanation that the guardian ad litem is a party to the mediation whose interests may be separate from those of the other parties. Parties should be informed of the limits on confidentiality presented by the guardian ad litem's presence in the joint session. The mediator should caucus with the guardian ad litem separately. The guardian ad litem should not be present when the mediator conducts a caucus with a party.  
  
III.  Impartiality:  
  
A.  A mediator must demonstrate impartiality in word and deed. A mediator must scrupulously avoid any appearance of partiality. Impartiality means freedom from favoritism, bias or prejudice. 
  
Example 1: As one mediator expressed this problem: "I had a big case once upon a time where I thought the plaintiffs, who were represented by three attorneys, had made a very poor presentation of their case and this was a case that went on for multiple sessions. I don't remember whether it was the opening presentation. I think it may not have been the opening presentation, but a subsequent presentation, and it may have been on just a few issues or something like that. I felt like they did not present their case in as strong a form as they could have. Maybe that they were holding back some evidence. In caucus I just did some coaching. I don't mean to be so presumptuous as to say that I knew how to do it better than they did but I pointed out some things to them that I think they agreed with. They went back and made a more forceful, more cogent presentation and I think were able to move things along better. Because by making a weak presentation of their case, they were not going to be able to get what they knew or believed they were entitled to. So it was a matter of helping the other side see the strengths of the plaintiff's case that they had not been able to see through the original presentation."  
  
Recommendation: Several mediators discussed the problem of dealing with a party who is unable to bargain effectively and puzzled over an ethical way to coach that party while retaining neutrality. Helping a party to present his or her needs and interests in a way that can be heard by the other side is not a breach of neutrality but is, rather, an important part of the mediator's role. When the mediator helps each side to communicate effectively, the mediator is assisting the parties in establishing the common ground upon which a solid agreement can be based.  
  
Commentary: Mediators gave very few examples of situations in which they felt such antipathy for a party that they were unable to remain neutral. Many mediators discussed the fact that when they began to search for needs and interests of a party they were able to reach a sufficient level of understanding that neutrality was not an issue.  
  
Although the classic dilemma regarding impartiality occurs when the mediator feels great sympathy or antipathy toward one party or another, the problem is more complicated when the loss of impartiality occurs because of behavior of someone other than a party.  
  
Example 1: During a mediation the attorneys begin to fight with each other to the extent that it is difficult to control the mediation. It is also difficult for the mediator to keep an open mind about how to deal with it because, as he expressed his own emotion, his stomach is churning. The mediator is faced not only with controlling the situation but in dealing with his own reaction to it. The mediation did not result in an agreement although the matter was settled before trial. The mediator wondered in hindsight if it might have been better if he had said "Look, because of the way I'm reacting to your fight, I can't be an effective mediator for you. You need a different personality to help you mediate."  
  
B.  A mediator may not accept anything of value from a party or attorney for a party before, during, or after the mediation, other than the compensation agreed upon. Mediators should be sensitive to the fact that future business dealings with parties may give the appearance of impropriety. However, it is not improper for a mediator to receive referrals from parties or attorneys. 
  
C.  CONFLICTS OF INTEREST/BIAS 
  
a.  A mediator shall avoid a conflict of interest or the appearance of a conflict of interest during and after a mediation. A conflict of interest can arise from involvement by a mediator with the subject matter of the dispute or from any relationship between a mediator and any mediation participant, whether past or present, personal or professional, that reasonably raises a question of a mediator's impartiality. Mediators should avoid any dual relationship with a party which would cause any question about the mediator's impartiality.  
  
b.  A mediator shall make a reasonable inquiry to determine whether there are any facts that a reasonable individual would consider likely to create a potential or actual conflict of interest for a mediator. A mediator's actions necessary to accomplish a reasonable inquiry into potential conflicts of interest may vary based on practice context.  
  
c.  A mediator shall disclose as soon as practicable, all actual and potential conflicts of interest that are reasonably known to the mediator and could reasonably be seen as raising a question about the mediator's impartiality. After disclosure, if all parties agree, the mediator may proceed with the mediation.  
  
d.  If a mediator learns of any fact after accepting a mediation that raises a question with respect to that mediator's service creating a potential or actual conflict of interest, the mediator shall disclose it as quickly as practicable. After disclosure, if all parties agree, the mediator may proceed with the mediation. 
  
e.  If a mediator's conflict of interest might reasonably be viewed as undermining the integrity of the mediation, a mediator shall withdraw from or decline to proceed with the  mediation regardless of the expressed desire or agreement of the parties to the contrary.  
  
f.  Subsequent to a mediation, a mediator shall not establish another relationship with any of the participants in any matter that would raise questions about the integrity of the mediation. When a mediator develops personal or professional relationships with parties, other individuals or organizations following a mediation in which they were involved, the mediator should consider factors such as time elapsed following the mediation, the nature of the relationships established, and services offered when determining whether the relationships might create a perceived or actual conflict of interest. 
  
Commentary: How a mediator conducts a conflicts check varies by practice context. For a complex case that comes to a mediator through his or her law firm, best practice consists of making a firm-wide conflicts check at the pre-mediation phase. By contrast, for a mediator of a matter outside the mediator or firm's areas of practice, making an inquiry of the parties and participants at the time of the mediation regarding potential conflicts of interest may be sufficient. 
  
In performing the mediator's role, an individual displays multiple analytical and interpersonal skills which may well lead a mediation participant to consider employing the mediator again. If a mediation participant, be it a party, party representative, witness or any other participant, wishes to employ the mediator in a subsequent mediation, or in another role (such as personal lawyer, therapist, or consultant), then the mediator must make certain that entering into such a new relationship does not cast doubt on the integrity of the mediation process. 
  
Example 1: A divorce mediation results in a full agreement. The parties do not want to take the agreement and spend the extra money on an attorney. And they ask the mediator to take the agreement to court and help them obtain an uncontested divorce. As the mediator described the problem, "I told them that technically I could but no I won't because I've been your mediator and must be neutral. I think it would be a conflict for me to go from mediator to attorney in the same case for the purpose of getting you your divorce and making it legal. They said that they really didn't want to go pay anybody else and asked me to prepare the papers. So I charged them an additional fee to prepare the papers, the decree and separation agreement, without my name on it and I told them to file it pro se. They were satisfied with that and I could sleep with that decision."  
  
Recommendation: The ethical problems that arise in the area of subsequent contact with parties have to do with neutrality and the perception that the mediator might capitalize upon the mediation experience to create a future business relationship with one or the other party. Here the mediator did legal work for both parties so that there was no question of a breach of neutrality. There was no question that the dual representation was clearly explained and understood by the parties. Further, the mediator tried to distance himself by refusing to represent the parties in court, acting more as a scribe than a representative. He acted with great reluctance and only because the parties requested that they not be placed in a position of incurring additional expense. This mediator said that specific rules in this area would be helpful. It is the Commission's recommendation that a lawyer/mediator never accept any legal work arising out of the mediation. In the context of the example above, this recommendation is more for the protection of the mediator than for the parties.  
  
IV.  Fairness:  
  
The mediator is the guardian of fairness of the process. In that context, the mediator must assure that the conference is characterized by overall fairness and must protect the integrity of the process. 
  
A.  A mediator should not be a party to an agreement which is illegal or impossible to execute. The mediator should alert parties to the effect of the agreement upon third parties who are not part of the mediation. The mediator should alert the parties to the problems which may arise if the effectiveness of the agreement depends upon the commitment of persons who are not parties to the agreement. A mediator may refuse to draft or sign an agreement which seems fundamentally unfair to one party. 
  
Commentary: Georgia mediators expressed two concerns related to the fairness of a mediated agreement: How to handle the situation in which the parties agree to something which the mediator feels is unworkable; how to separate out the mediator's own bias that a party could have done better from the agreement which seems fundamentally unfair to the party.  
  
Example 1: As one mediator expressed the tension, "You know, have you done this or that? Why don't we come back? 'No, I just want to get it over with.' God, you're paying such a price just to get it over with. But then, maybe they just really need to get it over with. I don't know how many times I've heard that, that I just want to get it over with. I don't care what it takes, I want it done, nobody's going to abide by this anyway. Whatever that whole bundle of things may be. That's my bugaboo. I don't know what advice to give other people about it. You can create some type of abstract standard [for mediators to handle this situation]."  
  
Example 2: In a juvenile court case the parties are working toward agreement and the mediator realizes that the child is agreeing to anything in order to get out of the room. The mediator also realizes that if the agreement is breached, the child will have to answer for the breach in court. The mediator's reality testing is to no avail.  
  
Example 3: The mediator is concerned about the tax consequences of a property transfer, and the parties are unwilling to consult an outside expert. As one mediator set forth the problem: "So they come in with a house to sell or a business as part of their marital assets and you're talking about transferring all this property and then what about the taxes. Have you thought about the tax implications? They say no, and you say well you ought to go see a CPA and get this information. And they don't want to because they don't want to spend any more money and all of a sudden you're taking what appeared to be a simple situation and you're making it more complex and you're making it more expensive and where does it stop? That's our question."  
  
Example 4: The parties have been married twenty-two years and have grown children. They come to mediation having settled everything but who is to get the Volvo, which is for them their most prestigious material possession. The husband suggests the solution of just selling the car, a solution which would make it possible to finalize the divorce. The wife, who is not ready for finality, begins to cry hysterically and then says "Just write it up and I'll sign anything."  
  
Recommendation: The mediator's tension may result from his or her concern that the agreement is not the best possible agreement. On the other end of the continuum, the mediator feels that the agreement is unconscionable. This is an area in which the mediator's sense of fairness may collide with the fundamental principle of self-determination of the parties. On the other end of the continuum, the mediator may feel that the agreement is unfair in that one party is not fully informed. In other words, the process by which agreement was reached was unfair because one party was not bargaining from a position of knowledge. An underlying question is whose yardstick should be used in measuring fairness.  
  
The mediator has an obligation to test the parties' understanding of the agreement by making sure that they understand all that it involves and the ramifications of the agreement. The mediator has an obligation to make sure that the parties have considered the effect of the agreement upon third parties. If after testing the agreement the mediator is convinced that the agreement is so unfair that he or she cannot participate, the mediator should withdraw without drafting the agreement. Parties should be informed that they are, of course, free to enter into any agreement that they wish notwithstanding the withdrawal of the mediator.  
  
B.  A mediator is the guardian of the integrity of the mediation process. 
  
Commentary: Georgia mediators expressed concern about confusion of parties and neutrals as to the difference between various ADR processes. This confusion may result in the parties' not knowing what to expect of the mediation process. While there is room for variation in mediation style from the more directive to the more therapeutic, the mediator should recognize the line between mediation and a more evaluative process and be prepared to refer the party to another process if that would be more appropriate.  
  
Another concern mentioned by many Georgia mediators was how to recognize impasse and, perhaps more difficult, how to recognize when parties come to the table unwilling to bargain in good faith. Another variation on this theme is the attorney who has come to the table merely intending to benefit from free discovery or use mediation as a dilatory tactic. Yet another variation on this theme was the expectation of lawyers that the mediation could be completed in one session. These problems are experienced differently whether the mediator is being compensated on an hourly basis, per session, or is a volunteer. Many mediators and program directors struggle with the issue of good faith and the question of whether lack of good faith can ever be reported to the court.  
  
Recommendation: When a mediator realizes that a party is not bargaining in good faith, he or she often experiences an understandable frustration and a desire to report the bad faith to the court. The pledge of confidentiality extends to the question of conduct in the mediation, excepting of course threatened or actual violence. The possible damage to the process by reporting more than offsets the benefit in a given case. Further, if the lodestar of mediation is the principle of self-determination, the unwillingness of a party to bargain in good faith is consistent with that party's right to refuse the benefits of mediation.  
  
V.  Rules of Fair Practice:  
  
Referrals.  Mediators should observe the same care to be impartial in their business dealings that they observe in the mediation session. In this regard, mediators should not refer parties to any entity in which they have any economic interest. As a corollary to this principle, mediators should avoid referrals to professionals from whom the mediator expects to receive future business. Similarly, mediators should avoid an ongoing referral relationship with an attorney that would interfere with that attorney's independent judgment. 
  
It is not improper to receive referrals from attorneys or parties. However, mediators should be aware that their impartiality or appearance of impartiality may be compromised by referrals from parties or attorneys for whom they act as mediators on more than one occasion. 
  
Fees.  Mediators who are compensated by parties must be scrupulous in disclosing all fees and costs at the earliest opportunity. Fees may be based on an hourly rate, a sliding scale, or a set fee for an entire mediation as long as the fee structure has been carefully explained to the parties and they have consented to the arrangement. 
  
Fees may never be contingent upon a specific result. It is imperative that the mediator have no "stake" in the outcome. 
  
Mediators who serve for compensation in court programs are obligated to provide some pro bono hours in order to serve parties who are indigent. 
  
Competence.  Mediators are obligated to disclose their training and background to parties who request such information. Mediators are obligated not to undertake cases for which their training or expertise is inadequate. Mediators shall meet the competency standards of Appendix B, § 1. 
  
Mediators who serve in court programs or receive referrals from courts must be registered with the Georgia Office of Dispute Resolution and must be in compliance with the Alternative Dispute Resolution Rules of the Supreme Court of Georgia. Any mediator who receives a court referral without being in compliance with the Supreme Court Rules is subject to being removed from the registry of the Georgia Office of Dispute Resolution. Further, the immunity protection of the Supreme Court Rules is not available to mediators who receive court referrals without being in compliance with said rules. 
  
Advertising.  Mediators are permitted to advertise. Mediators have an obligation to the integrity of the mediation process. In that regard, all statements as to qualifications must be truthful. Mediators may never claim that they will guarantee a specific result. It is important to the public perception of mediation that advertisements by mediators are not only accurate, clear, and truthful, but that they are in no way misleading. 
  
Diligence.  Mediators will exercise diligence in scheduling the mediation, drafting the agreement if requested to do so, and returning completed necessary paperwork to the court or referring agency. 
  
Mediation may be terminated by either the mediator or the parties at any time. Mediators will be sensitive to the need to terminate the mediation if an impasse has been reached. However, mediators must be courageous in declaring impasse only when there is no possibility of progress. 
  
Chapter 2. Ethics Procedures 
  
These Ethics Procedures describe the steps for handling questions of a neutral's fitness that involve the neutral's character or alleged unethical conduct. Thus, "complaint," as used here, refers only to formal objections to a neutral's fitness that involve character or alleged unethical conduct. Questions of a neutral's fitness that do not  involve character or alleged unethical conduct will be referred to the Committee on Training and Credentials of the Georgia Commission on Dispute Resolution.  
  
I.  Procedure for Applicants for Registration or Renewal of Registration Who Have Been Convicted of or Pled Guilty or Nolo Contendere  to a Violation of the Law, Who Have Been Disciplined by a Professional Organization, Who Have Had Professional Privileges Curtailed, and/or Who Have Relinquished Any Professional Privilege or License While Under Investigation.  
  
A.  Applicants for registration with the Georgia Office of Dispute Resolution must acknowledge the following information:  
  
(1)  Convictions of, guilty pleas to, or nolo contendere  pleas to violations of the law, including traffic violations resulting in suspension or revocation of a driver's license and DUI offenses;  
  
(2)  Discipline by a professional organization; 
  
(3)  Curtailment of professional privileges; and 
  
(4)  Relinquishment of any professional privilege or license while under investigation. An applicant against whom any of the above actions are pending shall likewise acknowledge this fact. 
  
B.  Upon request of the Georgia Office of Dispute Resolution, the applicant must amend his/her application to provide  
  
(1)  Information concerning the background of the offense which led to conviction, plea, discipline, curtailment of professional privileges and/or relinquishment of professional privilege or license; 
  
(2)  Information concerning the length of time which has elapsed since the conviction, plea, discipline, curtailment and/or relinquishment; 
  
(3)  The age of the applicant at the time of the conviction, plea, discipline, curtailment and/or relinquishment; and 
  
(4)  Evidence of rehabilitation since the conviction, plea, discipline, curtailment and/or relinquishment. 
  
C.  The Georgia Office of Dispute Resolution conducts a background check on every applicant for registration. The Office shall conduct background checks on renewing applicants on a random basis. The Office may also conduct a background check on renewing and registered applicants for cause. If the background check reveals an arrest but no disposition, the applicant will be contacted by the Office, or the Commission's designee for further information. Until there is a response from the applicant, the application will not be processed further. If there is no response from the applicant within six months of a request for information, the file will be closed. Once the Office is satisfied that no conviction followed the arrest and the case is closed, the application process will continue. 
  
D.  If an applicant for registration or renewal of registration fails to acknowledge that: 
  
(1)  The applicant has been convicted of or pled guilty or nolo contendere  to a violation of the law, including traffic violations resulting in suspension or revocation of a driver's license and DUI offenses; 
  
(2)  The applicant has been disciplined by a professional organization; 
  
(3)  The applicant had professional privileges curtailed; 
  
(4)  The applicant has relinquished any professional privilege or license while under investigation; or 
  
(5)  Any such actions are pending, the Georgia Office of Dispute Resolution has the discretion to immediately notify the applicant that registration or renewal of registration will be denied. If currently registered, a neutral may be summarily removed from registration by the Georgia Office of Dispute Resolution under these circumstances. 
  
E.  The Committee on Ethics of the Georgia Commission on Dispute Resolution will identify categories of cases in which the director of the Office of Dispute Resolution, or the Commission's designee, may exercise discretion in permitting registration without referral to the Committee. In other cases, the applicant may be asked to appear before the Committee to discuss the information contained within the application. The Committee will make a determination as to whether the applicant should be registered or have registration renewed. 
  
F.  The hearing is private and is not open to the public. The hearing is informal, and rules of civil procedure and rules of evidence do not apply. The rules of evidence may serve as a guide for the Committee. The standard of proof is a preponderance of the evidence. The applicant may bring legal counsel or a support person to the hearing. Although witnesses are not generally necessary in the hearing on an application, witnesses may be presented with permission of the Committee. If the applicant fails to appear or participate in good faith, the Committee will deny the application. The record in the case will consist of the application and any correspondence or documents gathered by the Committee or the Georgia Office of Dispute Resolution in connection with the application. The Committee will record the hearing. A copy of the recording will be made available to the applicant upon request. 
  
G.  An adverse decision of the Committee on Ethics may be appealed to the full Commission within thirty (30) days of the date of such decision. The Commission may grant a hearing to the applicant. Hearings before the Commission are private. A decision of the Commission is final. 
  
(1)  The review by the Commission is ordinarily confined to the record, which will consist of the material described in Section F above and the recording of the hearing before the Committee. However, if good cause is shown before the review, the Commission may grant leave to present additional evidence. The Commission will, upon request, receive briefs and hear oral argument. 
  
(2)  The Commission will not substitute its judgment for that of the Committee in regard to the weight of the evidence or facts but may reverse or modify the original decision upon a finding that substantial rights of the appellant have been prejudiced because the Committee's findings, inferences, conclusions, or decisions are: 
  
(a)  In violation of constitutional or statutory provisions; 
  
(b)  Beyond the authority of the Committee in either substance or procedure; 
  
(c)  Clearly erroneous; 
  
(d)  Arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted discretion. 
  
(3)  The review will proceed as follows: 
  
(a)  The Commission will hear an opening statement and argument from the appellant/respondent and the counsel for appellant/respondent, if there be counsel. 
  
(b)  The Commission may hear additional evidence if good cause is shown. 
  
(c)  The Commission may question the Committee as to the basis of its decision. 
  
(d)  The Commission will deliberate outside the presence of the Committee and parties. 
  
II.  Procedures for Processing Complaints or Information Regarding a Neutral's Conduct or Violation of Some Professional Standard; Complaints Regarding an Approved Training Program; or Complaints Regarding a Court-Connected ADR Program.  
  
A.  Receipt of Information that a Neutral (1) Has Been Convicted of or Pled Guilty or Nolo Contendere to a Violation of the Law; (2) Has Been Disciplined by a Professional Organization; (3) Has Had His/Her Professional Privileges Curtailed; (4) Has Relinquished Any Professional Privilege or License While Under Investigation; or (5) Who is a Mediator Who Does not Meet Competency Standards.  Upon receipt of information that a neutral has (1) been convicted of or pled guilty or nolo contendere to a violation of the law, including traffic violations resulting in suspension or revocation of a driver's license and DUI offenses; (2) been disciplined by a professional organization; (3) had professional privileges curtailed; and/or (4) relinquished any professional privilege or license while under investigation, and/or who is a mediator who does not meet competency standards, the director of the Georgia Office of Dispute Resolution, or the Commission's designee, will begin an investigation even in the absence of a formal complaint. The procedures for considering such information will be the same as those set out below for processing complaints against neutrals. 
  
B.  Complaints:  A complaint against a neutral may be made by anyone having knowledge of the subject matter of the complaint. A complaint against a court program may be made by anyone having knowledge of the subject matter of the complaint. A complaint against an approved training program or any person responsible for conducting, administering, or promoting such a training program may be made by anyone having knowledge of the subject matter of the complaint. 
  
Complaints may be made to or referred to the Georgia Office of Dispute Resolution. A complaint need not take any particular form but shall be made in writing and signed by the complaining party. Until made in writing and signed by the complaining party, it will be considered only a grievance, and the Office, or the Commission's designee, will neither inform the neutral, court program or training program of the complaint, nor investigate it, nor refer it to the Ethics Committee of the Georgia Commission on Dispute Resolution. 
  
Complaints regarding character or conduct will be handled in the first instance by the Georgia Office of Dispute Resolution and thereafter by the Committee on Ethics. 
  
A complaint regarding a training program which is not approved by the Georgia Office of Dispute Resolution is not within the jurisdiction of the Commission. However, if such a training course is advertised as approved, the Commission will undertake appropriate action to correct the false impression that the course is approved. 
  
C.  Notice of a Formal Complaint:  Once a complaint is made in writing and signed by the complaining party, it is considered a formal complaint. The complainant will receive confirmation of receipt of the complaint. Within ten (10) business days, the Office, or the Commission's designee, will send the complaint to the neutral, training program, or court program by certified mail and regular mail. The letter shall notify the neutral of the right to a hearing provided in Section I. 
  
D.  Response:  A neutral, training program, or court program will be asked to respond in writing to the director of the Georgia Office of Dispute Resolution, or the Commission's designee, within thirty (30) days of receiving a formal complaint and whether a hearing is requested. Failure to request a hearing in writing within the 30-day period will constitute a waiver of the hearing. 
  
E.  Preliminary Review of the Complaint:  Within thirty (30) days of receipt of the respondent's response, the director, or the Commission's designee, will make a preliminary review of the complaint to consider whether the allegations, if true, would constitute a violation of (1) the Georgia Supreme Court's Alternative Dispute Resolution Rules; (2) the Ethical Standards for Mediators contained in Appendix C of the Supreme Court ADR Rules; (3) the requirement in Appendix B of the Supreme Court ADR Rules that "[all] neutrals serving in Georgia programs must be of good moral character"; or (4) training guidelines set forth by the Georgia Commission on Dispute Resolution. If it is determined that the allegations, if true, would constitute a violation, the director, or the Commission's Designee, will proceed with an investigation. Complaints that do not rise to that level of alleging a violation will not be forwarded to the Ethics Committee. The director, or the Commission's designee, will, however, report all formal complaints to the Chair of the Committee, who may determine that the complaint should be reviewed by the Committee. 
  
F.  Investigation:  The director, or the Commission's designee, will make an initial inquiry into the complaint by contacting the complainant, the neutral, other parties to the mediation, the program director, or the director of the training program, and any other person whose observations may be relevant to the complaint. Within sixty (60) days of a Preliminary Review which determines allegations of a violation(s), a Summary of the investigation shall be reported to the Chair of the Ethics Committee. This time period may be extended by the Chair of the Ethics Committee under special circumstances. 
  
G.  Discretion to Conduct Facilitated Meeting:  If the director, or the Commission's designee, concludes that the complaint has arisen primarily from a misunderstanding that might be addressed in a facilitated meeting between the parties, then the necessary participants may be invited to such a meeting. If it is concluded that the complaint does not rise to the level of seriousness required for Committee review as described in Section E above, then the parties may be invited to a facilitated meeting. 
  
H.  Suspension of a Neutral or Training Program Pending Hearing:  Upon receipt of sufficient evidence demonstrating that conduct complained of poses a threat of harm to parties in mediation or to the public, the Georgia Office of Dispute Resolution or the Committee on Ethics may petition the Georgia Commission on Dispute Resolution for suspension of a neutral or training program pending disciplinary proceedings predicated upon the conduct causing such complaint. 
  
I.  Right to Hearing:  A neutral, program director or training program director against whom a complaint is lodged (the respondent) has the right to a hearing, if timely requested in writing pursuant to Section D, before the Committee on Ethics. If a hearing is requested, then the respondent will receive a notification letter advising as to the time and place of the hearing. The respondent will also be advised in the letter of any information that would assist in preparing for the hearing. The respondent has a right to review at the Office of Dispute Resolution in advance of the hearing any relevant written material submitted to the Committee by any person. With the approval of the director, copies of relevant documents and evidence may be mailed to a requesting party. This is in no way limits the right of the complainant or the respondent to submit additional written material or to call witnesses at the hearing before the Committee. 
  
J.  The Hearing:  The hearing is private and is not open to the public. The hearing is informal, and rules of civil procedure and rules of evidence do not apply. The rules of evidence may serve as a guide for the Committee. The standard of proof is a preponderance of the evidence. The neutral and the complainant may bring legal counsel or a support person to the hearing. Testimony may be made by telephone, if good cause is shown to the Committee. The Committee may elect to sequester witnesses, if appropriate. Witnesses may be subpoenaed by the Committee as in civil cases in state courts of record. Witnesses will be entitled to receive the fees and mileage provided by law for witnesses in civil cases. If any witness so subpoenaed fails to appear, the Commission may apply to the superior court of the county where the matter is being heard for an order requiring obedience. Failure to comply with such order shall be cause for punishment as for contempt of court. If any party fails to appear or to participate in good faith, the Committee may proceed on the evidence before it. If the complainant fails to appear, the Committee may dismiss the complaint for want of prosecution. The record of any contested case will include the complaint, the response, and all correspondence. The Committee will record the hearing. A copy of the recording will be made available to the respondent upon request. 
  
K.  Findings by the Committee:  In the event the Committee finds that: 
  
(1)  A neutral has violated: 
  
(a)  The Ethical Standards for Mediators contained in Appendix C of the Supreme Court ADR Rules, or 
  
(b)  The requirement in Appendix B of the Supreme Court ADR Rules that "[all] neutrals serving in Georgia programs must be of good moral character"; or that 
  
(2)  A neutral has been convicted of or pled guilty or nolo contendere to a violation of the law, including traffic violations resulting in suspension or revocation of a driver's license and DUI offenses; has been disciplined by a professional organization; had his/her professional privileges curtailed; has relinquished any professional privilege or license while under investigation, for behavior which would constitute a violation of: 
  
(a)  The Ethical Standards for Mediators contained in Appendix C of the Supreme Court ADR Rules, or 
  
(b)  The requirement in Appendix B of the Supreme Court ADR Rules that "[all] neutrals serving in Georgia programs must be of good moral character"; or that 
  
(3)  A training program is in violation of guidelines promulgated by the Georgia Commission on Dispute Resolution, 
  
then the Committee may impose discipline. 
  
L.  Discipline:  The Committee may impose confidential and/or public discipline as follows: 
  
(1)  Confidential Discipline: The Committee may impose confidential discipline, including a letter of formal admonition or Committee reprimand, upon the neutral if the Committee finds that the neutral engaged in the sanctionable conduct: 
  
(a)  inadvertently; 
  
(b)  purposefully, but in ignorance of the applicable rules; or 
  
(c)  under such circumstances that the Committee concludes that the protection of the public and the rehabilitation of the neutral would be best achieved by the issuance of confidential discipline rather than any other form of discipline. 
  
As part of confidential discipline, the Committee may also impose additional training, continuing education or mentoring. 
  
Any confidential discipline shall be considered in aggravation in any subsequent complaints filed against the neutral. In the event of a subsequent disciplinary proceeding, the confidentiality of the imposition of confidential discipline shall be waived, and the Committee may use such information as aggravation of discipline. 
  
(2)  Public Discipline: The Committee may impose one or more appropriate public discipline options upon the neutral, including the following: 
  
(a)  Additional training; 
  
(b)  Restriction of types of cases to be mediated in the future; 
  
(c)  Continuing education; or 
  
(d)  Mentoring by an experienced mediator/mentor. 
  
(3)  Additional Public Discipline: In addition to any discipline listed above, if the conduct involves moral turpitude, is potentially injurious to the public, involves gross incompetence, or if the respondent has been the subject of repeated complaints, the Committee may also recommend the imposition of the following public discipline: 
  
(a)  Suspension for a specified term; or 
  
(b)  Removal from registration. 
  
Failure of a respondent to comply with the discipline imposed by the Committee may result in removal from registration. Where a complaint against a court program or training program is found to be meritorious, discipline may range from technical assistance and mentoring to removal of approval. 
  
M.  The Decision of the Committee on Ethics:  Within sixty (60) days of a hearing or the receipt of a Summary of Investigation if no hearing is requested, the Committee will make written findings which will inform the neutral, director of training program, or ADR program and the Georgia Commission on Dispute Resolution (the Commission) of the basis of its decision. The Committee may also elect to issue an advisory or ethics opinion. This time period may be extended by the Chair of the Ethics Committee under special circumstances. 
  
N.  Review of a Decision of the Committee on Ethics:  
  
(1)  A respondent may appeal an adverse decision of the Committee to the full Commission within thirty (30) days of the date of such decision. The Commission may grant a hearing to the appellant/respondent. Hearings before the Commission are private. A decision of the Commission is final. 
  
(2)  The review by the Commission is ordinarily confined to the record, which will consist of correspondence between the parties and the Georgia Office of Dispute Resolution, any evidence considered by the Committee, and the recording of the hearing before the Committee. However, if good cause is shown before the review, the Commission may grant leave to present additional evidence. The Commission will, upon request, receive briefs and hear oral argument. Witnesses may be subpoenaed by the Commission as in civil cases in state courts of record. Witnesses will be entitled to receive the fees and mileage provided for by law for witnesses in civil cases. If any witness so subpoenaed fails to appear, the Commission may apply to the superior court of the county where the matter is being heard for an order requiring obedience. Failure to comply with such order shall be cause for punishment as for contempt of court. 
  
(3)  The Commission will not substitute its judgment for that of the Committee in regard to the weight of the evidence or facts but may reverse or modify the original decision upon a finding that substantial rights of the appellant have been prejudiced because the Committee's findings, inferences, conclusions, or decision are: 
  
(a)  In violation of constitutional or statutory provisions; 
  
(b)  Beyond the authority of the Committee in either substance or procedure; 
  
(c)  Clearly erroneous; or 
  
(d)  Arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted discretion. 
  
(4)  The review will proceed as follows: 
  
(a)  The Commission will hear an opening statement and argument from the appellant/respondent and the counsel for appellant/respondent, if there be counsel. 
  
(b)  The Commission may hear a statement from the complainant and may hear additional evidence if good cause is shown. 
  
(c)  The Commission may question the Committee as to the basis of its decision. 
  
(d)  The Commission will deliberate outside the presence of the Committee and parties. 
  
III.  Confidentiality. 
  
A.  A mere grievance will be kept confidential. 
  
B.  The director, or the Commission's designee, will make a preliminary review of a formal complaint against a neutral to consider whether the allegations, if true, would constitute a violation of either (1) the Ethical Standards for Mediators contained in Appendix C of the Supreme Court ADR Rules, or (2) the requirement in Appendix B of the Supreme Court ADR Rules that "[all] neutrals serving in Georgia programs must be of good moral character." Complaints that do not rise to that level of seriousness will not be forwarded to the Committee on Ethics and will remain confidential except that all formal complaints will be reported to the Chair of the Committee, who may determine that the complaint should be reviewed by the Committee. 
  
C.  Once a complaint is forwarded to the Committee on Ethics, the existence of the complaint is no longer confidential. After a complaint has been forwarded to the Committee on Ethics, the Office of Dispute Resolution will accept inquiries about the existence of a complaint but will not make available the complaint or response of the neutral until after an opinion is rendered by the Committee on Ethics. However, confidential discipline by the Committee or the Commission shall not be made available to the public except as provided by Section II (L) (1) above. 
  
D.  If a neutral is suspended from the registry of neutrals (before or after a final opinion of the Committee on Ethics) or is removed from the registry of neutrals after a final opinion of the Committee on Ethics, the Office of Dispute Resolution will disseminate this information to program directors throughout the state. 
  
E.  If a training program is suspended or permanently removed from the list of approved training programs, the Office of Dispute Resolution will remove that program from the list of approved training programs disseminated in response to inquiries concerning training. 
  
F.  Once a final opinion is rendered in regard to a complaint, the complaint, response, and opinion will be treated as a matter of public record. However, confidential discipline by the Committee or the Commission shall not be made available to the public except as provided by Section II (L) (1) above. Regardless of whether the final opinion contains public or confidential discipline, the complaint, response and opinions of the Committee on Ethics and the Commission on Dispute Resolution may form the basis for a formal ethics opinion, advisory opinion, or a synopsis of the case that may be published in the Office of Dispute Resolution's newsletter. The name of the neutral and other identifying information will not be included in the opinion or synopsis. 
  
G.  The confidentiality of a mediation, arbitration, or case evaluation session is deemed waived by the parties to the extent necessary to allow the complainant to fully present the case and to allow the neutral to fully respond to the complaint. The waiver relates only to information necessary to deal with the complaint. The Commission, the Committee, and the Office will be sensitive to the need to protect the privacy of all parties to an ADR process to the fullest extent possible commensurate with fairness to the neutral and protection of the public. 
  
H.  Information concerning procedures intended to remain confidential, such as a private letter of reprimand in lawyer discipline, will be kept confidential. Neutrals or applicants for registration or renewal of registration who have received private professional discipline will be asked to sign a release so that the surrounding circumstances can be reviewed. This information, as well as information obtained through a criminal background check, will be used only to determine an individual's eligibility for registration or continued registration. 
  
I.  Hearings before the Committee and the Commission are private. Any statement made during an ethics hearing before the Committee or the Commission or as part of investigation by the Georgia Office of Dispute Resolution and the Commission's designee in preparation for a hearing is confidential, not subject to disclosure, and may not be used as evidence in any subsequent administrative or judicial proceedings. Members of the Committee, the Commission or its designee, and staff of the Georgia Office of Dispute Resolution and the Administrative Office of the Courts (AOC), may not be subpoenaed or otherwise required to testify concerning an ethics investigation or hearing. Notes and records of members of the Committee, the Commission, designees, or the staff of the Georgia Office of Dispute Resolution and the AOC, are not subject to discovery to the extent that such notes or records pertain to investigation or hearing of an ethical complaint. Documents considered by the Committee, the Commission, the Office in connection with any ethical proceeding concerning a registered neutral or applicant for registration or renewal of registration may not be subpoenaed from the Committee, the Commission, designee, the Office or the AOC. The recording made of the hearing before the Committee is for the benefit of the Committee, the Commission, and the respondent or applicant for registration or renewal of registration and is not available for any other purpose. 
  
IV.  Immunity.  
  
No member of the Committee on Ethics, the Georgia Commission on Dispute Resolution, the staff of the Georgia Office of Dispute Resolution, or individual reporting to or testifying before the Committee, Commission, or Office will be held liable for civil damages for any statement, action, omission or decision made in the course of any investigation or hearing of an ethics matter unless that statement, action, omission or decision is grossly negligent and made with malice.  
  

——————————

Appendix D.

RULES FOR MEDIATION IN CASES INVOLVING ISSUES OF DOMESTIC VIOLENCE1   
  

(Also Referred to As Intimate Partner Violence and Abuse [IPV/A])  

As adopted by the Georgia Commission on Dispute Resolution, August 5, 20202  

Effective January 1, 2021 
  
 
  
1 The Guidelines for Mediation in Cases Involving Issues of Domestic Violence, promulgated by the Georgia Commission on Dispute Resolution, are hereby repealed, effective January 1, 2021. 
  
 
  
 
  
 
  
2 The Rules for Mediation in Cases Involving Issues of Domestic Violence were adopted by the Georgia Commission on Dispute Resolution August 22, 2018, and amended on August 5, 2020. 
  
 
  
 
  
The Georgia Commission on Dispute Resolution has studied the issue of domestic violence (DV) and its impact on the mediation process intermittently since 1994. In 1994, the Domestic Violence advocacy community was divided, with some members of the community believing mediation could be beneficial in these cases while others remained skeptical. The drafters ultimately decided that depriving a survivor of domestic violence the right to mediate could be seen as another form of victimization. Decreasing survivor autonomy by delaying or denying mediation rights could reduce empowerment and self-determination while increasing the costs associated with family law matters. On April 6, 1995, the Commission adopted the Guidelines for Mediation in Cases Involving Issues of Domestic Violence. 
  
The Guidelines put in place were innovative for their time, however, a great deal of research and practice occurred in the intervening years. Therefore, in 2015, the Commission decided to revisit and update the processes used in Georgia for addressing these concerns in mediation. This effort became a collaboration between the Georgia Commission on Dispute Resolution, the Georgia Commission on Family Violence and individuals with expertise in the issue of domestic violence and/or mediation. 
  
Throughout 2016-2018, a domestic violence working group composed of individuals with knowledge and experience in the areas of domestic violence, family violence, mediation, and Alternative Dispute Resolution (ADR) court policies and procedures met to update the guidelines and changed the policies to be consistent with new research in the field of domestic violence. Furthermore, the working group recommended that the Guidelines be changed to rules. The group also considered how courts currently address the issues and how clients experience mediation in court, as well as information from collaboration across fields. 
  
As a key partner and contributor, the Georgia Commission on Family Violence has both endorsed these rules and is committed to continued collaboration with the Georgia Commission on Dispute Resolution.3  60  
  
 
  
3 On June 22, 2018, the Georgia Commission on Family Violence voted unanimously to endorse the Rules and to support a joint committee with the Commission on Dispute Resolution to oversee implementation, training, review, and revision of the Rules. 
  
 
  
 
  
 GUIDING PRINCIPLES:  60  
  
The Working Group developed the following Guiding Principles to frame the work done. 
  
a)  Safety:  The rules should maximize safety for all participants. Cases referred to mediation must be properly screened for a history of violence and abuse. Mediators and program directors must be properly trained to understand the safety needs of victims during the process of mediation and understand the safety needs of victims and children in terms of any agreement obtained as a result of mediation. 
  
b)  Self-Determination:  Mediators and program directors must be properly trained to understand the dynamics of domestic violence and potential power imbalances between the parties to provide the victim a meaningful opportunity for self-determination and the ability to use her (or his) voice to advocate for a desired outcome. 
  
c)  Best Practices:  The rules should align with current best practices for providing safety to victims of violence and or abuse, conducting mediations, and training mediators. 
  
d)  Practical Implementation:  As applied on an individual and program level, the rules should be reasonable to implement so that mediators and local mediation programs are able to fully comply while continuing to provide speedy, efficient, and inexpensive resolution of disputes. 60  
  
 DEFINITIONS:   60  
  
a)  Domestic violence  (also known as Intimate Partner Violence and Abuse (IPV/A)): causing or attempting to cause physical harm to a current or former intimate partner or spouse/partner; placing that person in fear of physical harm; or causing that person to engage involuntarily in sexual activity by force, threat of force, or duress. In addition to acts or threats of physical violence, for purposes of these rules, domestic violence may include abusive and controlling behaviors (such as intimidation, isolation, and emotional, sexual or economic abuse) that one current or former intimate partner or spouse/partner may exert over the other as a means of control, generally resulting in the other partner changing her or his behavior in response. Even if physical violence is not present in these circumstances, such a pattern of abusive behavior may be a critical factor in whether or not a party has the capacity to bargain effectively. Therefore, a person conducting screening for domestic violence must be alert to patterns of behavior that, while not overtly violent, may indicate a pattern of domestic abuse that shall be treated as domestic violence for purposes of these rules. 
  
b)  Screening:  the evaluation of individuals to assess their suitability for participation in mediation; gathering information from parties to determine the presence of DV risk factors; the verification of the existence of a current or past temporary protective order through the Georgia State registry; the optional examination of available records to determine if domestic violence is an issue in the case./f  ADR Program staff will endeavor to encourage full and honest disclosure of any domestic violence history or concerns by reassuring the party that their sensitive information will be handled appropriately and their concerns are taken seriously. 
  
 
  
 
  
4 Temporary Protective Order, O.C.G.A. § 19-13-4 (2010). 
  
 
  
 
  
c)  ADR Program Staff:  individuals charged with administering the ADR program. 
  
d)  At-Risk Party:  the individual who is the focus of the domestic violence screening done to determine suitability for mediation. 
  
e)  Domestic Violence (DV) Advocate:  An individual who has specialized training and is employed by or volunteers for an organization that provides services and support to survivors of domestic violence (IPV/A). The DV Advocate's role for the mediation session is to offer support and serve as a resource to the at-risk party. DV Advocates are required to sign the agreement to mediate as evidence of their understanding and agreement to the terms of confidentiality as outlined by the Supreme Court ADR Rules and Appendices. 60  
  
 GODR AND LOCAL PROGRAM REQUIREMENTS:   60  
  
a)  The Georgia Commission on Dispute Resolution and the Georgia Office of Dispute Resolution (GODR) has developed rules to assist courts in designing appropriate intake procedures and training for intake personnel. Existing programs shall send a description of their intake and screening procedures based on these rules to the Georgia Commission on Dispute Resolution for review. New programs shall provide a description of intake and screening procedures with any rules submitted to the Commission for approval. 
  
b)  The Georgia Commission on Dispute Resolution and the Georgia Office of Dispute Resolution will assist courts in developing appropriate screening training. 
  
c)  Every program should have no fewer than two mediators who are registered in Specialized Domestic Violence Mediation. All domestic violence mediators shall have completed 14 hours of specialized issues of domestic violence in mediation  training and shall be registered in the category of Specialized Domestic Violence Mediation. 
  
d)  No ADR program staff member, neutral, or court personnel can be held liable for civil damages for any statement, action, omission or decision made in the course of carrying out any of the activities described in these Rules or in any ADR process. 
  
 
  
RULES FOR MEDIATION IN 
CASES INVOLVING ISSUES OF DOMESTIC VIOLENCE 
  

(Also Referred to As Intimate Partner Violence and Abuse [IPV/A]) 
  
RULE 1. REFERRAL TO MEDIATION  60  
  
a)  Criminal cases that involve domestic violence shall never  be referred to mediation from any court.  
  
b)  Cases arising solely under the Family Violence Act shall not  be referred to mediation from any court.5  Mediators shall not facilitate the negotiation of issues related to criminal charges or the terms of any protective order in a domestic relations matter. 
  
 
  
5 A case filed as a divorce action or other domestic relations matter that contains a count under the Family Violence Act is not precluded from referral to mediation and should be screened pursuant to these rules. Mediators are specifically prohibited from mediating away protective orders or criminal charges related to criminal cases of domestic violence. This provision was added by the Georgia Commission on Dispute Resolution on March 22, 2005. 
  
 
  
 
  
c)  All court programs shall screen domestic relations cases using the screening process outlined below.6  Those domestic relations cases referred to mediation directly from the bench are also subject to the domestic violence screening process. 60 
  
 
  
6 While it is intended that the intake and screening protocol will be routinely applied to all domestic relations cases, programs should also use the screening process when allegations of domestic violence arise in other types of cases such as magistrate, juvenile, probate, and other court matters. 
  
 
  
 
  
RULE 2. SCREENING  60 
  
a)  Purpose of screening.  The purpose of the mediation screening is to determine whether mediation can be done safely and free from coercion. Screening for domestic violence is a shared responsibility of court personnel, ADR program directors and staff, attorneys, mediators, and parties. However, the final determination as to the appropriateness of mediation will be made by the ADR program staff. Mediation brochures and parenting seminars for divorcing couples may be vehicles for dissemination of this information. GODR will maintain a webpage with DV resources, including the statewide hotline number (1.800.33HAVEN). 
  
b)  Informed consent.  The Ethical Standards for Neutrals (Appendix C, Chapter 1, Alternative Dispute Resolution Rules) place primacy on the principles of self-determination and voluntariness. These standards also require that parties be fully informed about the mediation process. In keeping with these principles and the necessity of protecting at-risk parties, ADR staff and court personnel, at-risk parties will be given the opportunity by the screener to exercise choice about whether to proceed with mediation prior to assignment of the case. The dynamics of a relationship characterized by a pattern of intimate partner violence and abuse may manifest in mediation. Thus, an at-risk party in such a relationship is provided with the choice of whether to mediate or not, in order to avoid further victimization and/or endangerment. To ensure that the at-risk party's choice to proceed with mediation is self-determined, the at-risk party must be provided with sufficient information about the process to make an informed choice. Listed below are the elements of mediation that must be shared with the at-risk party to ensure informed consent. 
  
1.  Neutrality: an explanation of the role of the mediator as a neutral person who will facilitate the discussion between the parties but who will not coerce or control the outcome; explanation that the mediator will not allow abusive behavior and, while having skills in balancing power, will not in any way serve as an advocate for the at-risk party. 
  
2.  Confidentiality: an explanation of confidentiality of the mediation session and any limitations on the extent of confidentiality. 
  
3.  Termination: an explanation that the mediation can be terminated at any time by either party or the mediator. 
  
4.  Legal counsel: an explanation that the at-risk party may bring an attorney to the mediation or consult her or his attorney by telephone during the mediation as needed; and an explanation that if the at-risk party does not have an attorney, she or he may bring a DV advocate. 
  
5.  Expert advice: an explanation that the mediator will not provide any legal or financial advice to the parties. 
  
6.  Process: an explanation of how mediation is conducted (joint sessions, caucus, etc.) with an explanation of the option of shuttle (caucus only) mediation. 
  
7.  Good faith: an explanation that parties will be expected to negotiate in good faith and therefore should be prepared to make full disclosure of matters material to any agreement reached; but that good faith does not in any way require parties to enter an agreement about which they have any reservations. 
  
8.  Effect of agreement: an explanation that a mediated agreement, once signed, can have a significant effect on the rights of the parties and the status of the case. 
  
c)  Confidentiality in Screening for Domestic Violence.  ADR program directors and staff conducting screening for domestic violence shall keep information elicited confidential. Such information shall not be communicated to the court unless absolutely necessary for the safety of the parties and court personnel. If ADR program staff determine that the case is inappropriate for mediation based on the screening process, then the court will simply be notified of that determination. 60 
  
RULE 3. CONTACTING THE AT-RISK PARTY  60  
  
a)  If the at-risk party is represented by counsel, ADR program staff should consult with her or his attorney regarding the need to contact the at-risk party to conduct an interview to learn more about the allegations and to provide information about mediation so that the at-risk party can make an informed choice about whether to participate in mediation. 
  
b)  When communicating with either party about the mediation, the ADR program staff should take care not to provide the at-risk party's address or other contact information to the other party. 
  
c)  When calling to arrange an interview, ADR program staff should take precautions to ensure that the party is able to speak privately before beginning the screening; i.e. asking if the party is comfortable speaking on the subject at that time, or if they would prefer to reschedule. 
  
d)  During the phone contact with the at-risk party, ADR program staff should explain how the case came to his/her attention for further screening and the purpose of the screening, which is to allow the person to make an informed choice. 
  
e)  When screening, ADR program staff should be aware that the screening process itself could place an at-risk party in danger and must therefore ensure that the screening is conducted under safe and confidential circumstances. 60 
  
RULE 4. PHASES OF SCREENING  60  
  
a)  bd Tier I.  For Tier I screening, the program should inform the parties and attorneys of the screening requirements, which includes notice to complete the survey. If there is an attorney of record, the notice shall initially be sent to the attorney. If there is no attorney, the notice shall be sent directly to the parties. Notice may be sent by U.S. Mail, email, or other means as determined by the court program. If parties do not complete the survey online, they can email, mail, or call program staff to conduct the survey over the phone. The following statement shall be included in the questionnaire: "If you are concerned about the privacy of your responses or if you prefer to answer the question by telephone, please call _." The information from the screening will be easily accessed as needed by ADR program staff and mediators. 
  
b)  If parties do not submit the Tier I survey prior to the scheduled mediation OR if the Tier I survey is returned and a party answers yes to any question (with the exception of Question #7a), then a screener shall conduct Tier II screening, contacting each party, preferably by phone; if a phone number is not available, the contact shall be made by mail or email. 
  
1.  If parties appear for mediation having never completed a DV screening, either the ADR program staff or the mediator shall conduct Tier I screening. 
  
2.  If there has been no response to the Tier I screening survey, it cannot be determined that there is no domestic violence, and therefore the mediation should only be conducted by mediator who is registered in the category of specialized domestic violence. 
  
c)  Survey Questions for Tier I.   
  
1.  Is there now or has there ever been a protective order, restraining order or stalking order sought or issued for you and/or the other party? 
  
2.  Is the Division of Family and Children Services (DFCS) and/or Adult Protective Services (APS) involved in this case? (Does not include requests for financial assistance). 
  
3.  Have you or the other party ever been arrested for an act of violence or making threats against another person? 
  
4.  Are you afraid of the other party?  
  
5.  Do you have any concerns when the other party does not get his/her/their way? 
  
6.  Have you or the other party ever tried or threatened to: (check all that apply) 
  
i.  Commit suicide 
  
ii.  Harm the other party 
  
iii  Harm the children  
  
iv.  Harm other family members  
  
v.  Harm family pets  
  
vi.  Use a weapon  
  
vii.  None of these apply 
  
7. A.  Are you currently living in the same home with the other party?  
  
B.  If so, do you think you would feel safe in returning home after discussing the issues in your case in mediation?  
  
8.  Are there any other concerns about safety? If yes, please explain. 
  
d)  Survey Questions for Tier II.   
  
1.  Review Tier I Questions.  
  
2.  Do you know what mediation is and why it has been ordered in your case?  
  
3.  What happens when you speak your mind and express your point of view to [insert name]?  
  
4.  Has the other party ever denied you the right to access family resources such as money, transportation, a phone, etc.? If yes, please describe. 
  
5.  Are you afraid of disagreeing with [name]? If yes, what happens when you disagree? Would you feel able to disagree with [name] if the two of you were in separate rooms and the mediator worked with you one on one? 
  
6.  Has [name] discouraged you from spending time with friends and family? 
  
7.  Has the other party ever sent you repeated e-mails, calls, social media contacts or other unwanted communication after you asked him/her/them to stop? Has the other party monitored your communication, social media, or your whereabouts? If yes, please explain. 
  
8.  Have you ever cancelled a temporary protective order or allowed one to expire against [name]? 
  
9.  Has [name] interfered with your ability to speak to an attorney or other advocate? 
  
10.  Has [name] discouraged you from working, accepting promotions, going to school, and being independent in general? If yes, how so? 
  
11.  Have you and the other party ever hit, strangled, pushed, or slapped one another? 
  
12.  Do you believe that mediation will be beneficial? Why or why not? 
  
e)  Mediation Recommendation.  Based on the answers from the Tier II questions and on the presence or absence of any other  indicators of abuse or coercion as perceived by the screener, the screener or ADR program director should determine if the case is appropriate for mediation. If it is determined that the case is appropriate for mediation, screeners shall discuss the following with the at-risk party: 
  
1.  If arrangements need to be made for the parties to arrive and leave the mediation session separately. 
  
2.  If arrangements need to be made for the session to be held entirely in caucus. 60  
  
RULE 5. NEXT STEPS AFTER SCREENING  60  
  
After presenting information about the process of mediation and discussing the information elicited by the questions in Rule 4(e), the screener shall ask whether the at-risk party needs any further information about the mediation process in order to decide whether or not the at-risk party is willing to mediate. 
  
The mediation process should proceed only if accommodations can be put in place that will enable the parties to: 
  
ý   speak up and negotiate for themselves, 
  
ý   feel safe and secure during and after the mediation, and  
  
ý   reach a voluntary, un-coerced agreement. 60  
  
RULE 6. REFERRAL TO MEDIATION IF DOMESTIC VIOLENCE ALLEGED  60  
  
After Tier II screening and the subsequent discussions described in Rules 4(e) and 5, the at-risk party may choose whether or not he or she wants to proceed with mediation. If represented, the party should be encouraged to discuss that decision with counsel and be given an opportunity to do so before making that decision. 
  
a)  If the ADR program staff determines that the case is inappropriate for mediation based on the information from the screening, then they should convey this information to the court. 
  
b)  If the at-risk party prefers to proceed with mediation, the case shall be sent to mediation unless the ADR program staff or the court determines that there is a compelling reason that this particular case should not be referred. 
  
c)  If referred, the ADR program must take reasonable steps to ensure that the safeguards set forth in Rule 7 herein are in place for the mediation session. 
  
d)  ADR program staff has final decision-making authority as to whether the mediation shall proceed, with great weight given to the preferences of the party who is perceived by ADR program staff to be at risk. 
  
e)  ADR program staff and/r mediators shall provide at-risk parties the link to the GODR webpage and/or the Georgia's Statewide Domestic Violence Hotline (1.800.334.2836) 60  
  
RULE 7. SAFEGUARDS FOR THE MEDIATION SESSION IN CASES INVOLVING ISSUES OF DOMESTIC VIOLENCE  60  
  
a)  All mediation sessions in cases involving issues of domestic violence must be conducted by a mediator registered in the Specialized Domestic Violence category. 
  
b)  If screening was not completed prior to the time of mediation, the program or mediator shall screen the parties separately immediately prior to the scheduled mediation. If domestic violence is indicated during this screening, mediation cannot proceed without appropriate Tier I and, if applicable, Tier II screening. 
  
c)  At the earliest possible point in the mediation, the mediator should explore power dynamics in order to: 
  
a.  confirm the comfort of each party with the mediation format, and 
  
b.  confirm the ability of each party to bargain for her/himself. 
  
d)  ADR program staff and the mediator shall exercise care to avoid disclosure of the parties' place of residence, telephone numbers, email address, etc., by either the program staff or the mediator. 
  
e)  The ADR program staff and/or mediator should encourage at-risk parties to have an attorney or DV advocate available for the entire session or sessions. 
  
f)  The ADR program staff and/or mediator shall offer to arrange for the parties to arrive and leave the mediation session separately and shall make such arrangement if requested. 
  
g)  The ADR program staff and/or mediator shall offer the option of the entire session being in caucus and/r in a virtual environment and shall make such arrangements if requested. 
  
h)  All mediations sessions in cases involving issues of domestic violence must be held in a secure venue. The ADR program staff shall take reasonable steps to make the mediation session safe. 
  
i)  ADR Program staff is responsible for ensuring that the mediator knows the status of the case and the outcomes of the screening. And, the mediator is responsible for ensuring that he or she is aware of the status of the case. 
  

——————————

MODEL COURT MEDIATION RULES

As Amended by the Georgia Commission on Dispute Resolution, January 18, 2005. 
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——————————

General Policy and Definition.

Rules text
GENERAL POLICY: The court will make information about ADR options available to all litigants. 
  
DEFINITION: Mediation.  Mediation is a process in which a neutral facilitates settlement discussions between parties. The neutral has no authority to make a decision or impose a settlement upon the parties. The neutral attempts to focus the attention of the parties upon their needs and interests rather than upon rights and positions. Although in court-annexed or court-referred mediation programs the parties may be ordered to attend a mediation session, any settlement is entirely voluntary. In the absence of settlement the parties lose none of their rights to a jury trial. 
  

——————————

I. Referral to Mediation.

Rules text
(a)  Except as hereinafter provided, any contested civil or domestic matter case may be referred to mediation.  Parties may be ordered to appear for a mediation conference.  Compliance does not require that the parties reach a settlement.  Cases shall be screened by the judge or the mediation office to determine  
  
(1)  Whether the case is appropriate for mediation; 
  
(2)  Whether the parties are able to compensate the mediator if compensation is required; 
  
(3)  Whether a need for emergency relief makes referral inappropriate until the request for relief is heard by the court. 
  
(b)  Cases in which there are allegations of domestic violence will be screened to determine whether mediation is appropriate: 
  
(1)  Criminal cases that involve domestic violence will not be referred to mediation from any court. 
  
(2)  All domestic relations cases will be screened for domestic violence allegations through intensive intake. Those domestic relations cases referred to mediation directly from the bench are also subject to the domestic violence screening process.  Intake procedures are designed to identify cases in which there are allegations of domestic violence and to provide a process by which a party alleging violence will make a decision based on informed consent whether or not to proceed with mediation. 
  
(3)  The detailed domestic violence screening protocol implementing the Commission on Dispute Resolution's Guidelines for Mediation in Cases Involving Issues of Domestic Violence is attached hereto and incorporated in these rules. [While different ADR programs may use different initial screening mechanisms, each program should have a screening protocol that is consistent with the Commission's Guidelines.  This protocol should be attached to the program's rules as an appendix or should be included within the body of the rules.]  
  
(4)  Staff who conduct screening for domestic violence allegations must be trained mediators who have had specialized domestic violence mediation training. 
  
(5)  Only mediators who are registered with the Georgia Office of Dispute Resolution in the category of specialized domestic violence mediation will serve in cases involving domestic violence allegations.  If such allegations arise for the first time during a mediation session, a mediator who is not registered in the specialized domestic violence category must conclude the mediation and send the case back to the court.  In concluding the mediation, the mediator should take precautions to guard the safety of all individuals involved in the mediation. 
  
(6)  No case involving allegations domestic violence will be sent to mediation without the informed consent of the alleging party given after a thorough explanation of the mediation process and discussion of the circumstances of the case. 
  
(c)  Previous Participation in Mediation. If the parties have submitted the dispute to mediation prior to filing suit, the court will not require that the parties submit the case to mediation a second time.  Parties who have been through an approved ADR process privately will not be required to participate in a duplicative process. If parties are required by statute to submit a dispute to any ADR process before filing suit, the court will not require submission to mediation. 
  
(d)  Request for Mediation. Any party to a dispute may request that the court refer the case to mediation or request that a matter referred to mediation be referred to another ADR process. 
  
(e)  Effect of Referral upon Progress of the Case. The scheduling of a case for a mediation conference shall not remove the case from assignment to a judge, interfere with discovery, nor serve to postpone scheduled motions before the court.  The court may refer the matter to mediation before any hearings before the court. 
  
(f)  Interim or Emergency Relief. A party may apply to the court for interim or emergency relief at any time.  Mediation shall continue while such a motion is pending absent a contrary order of the court or a decision of the mediator to adjourn pending disposition of the motion.  Time for completing mediation shall be tolled during any periods where mediation is interrupted pending resolution of such a motion. 
  
(g)  If court personnel other than judges are involved in ADR referral decisions, these individuals will receive appropriate training and will work within clearly stated written policies, procedures and criteria for referral.  The Georgia Office of Dispute Resolution will assist courts in developing guidelines for training court personnel in referral decisions. 
  
(h)  In actions brought by state agencies seeking to enjoin activities injurious to the public interest, the agency may within 10 days of service of the action make a showing to the trial court that referral to ADR would adversely affect the public interest.  Upon a showing of reasonable probability of such adverse effect, the court will proceed with emergency measures provided by law.  Later referral to an ADR process may be appropriate if the emergency measures do not bring the case to conclusion. 
  
(i)  The court may impose a users' fee upon any party participating in mediation who has not paid a filing fee surcharge at the time the action was filed. 
  

——————————

II. Timing of ADR Process.

Rules text
(a)  Conference or Hearing Date. Unless otherwise ordered by the court, the first mediation conference shall be held within 60 calendar days after the filing of the last responsive pleading. 
  
(b)  Notice. The parties shall select a registered mediator from the list of registered mediators provided by the program in accordance with Rules 4 and 5 herein.  Within 10 calendar days after the case is referred to mediation, the parties will inform the mediation coordinator of the name of the mediator and the date and time for mediation.  Notice to the mediation coordinator is technically plaintiff's responsibility.  However, upon agreement, anyone may schedule the mediation. 
  

——————————

III. Exemption or Exclusion of Cases from Mediation.

Rules text
(a)  Any party to a dispute referred to mediation may petition the court to exclude the case from mediation if: 
  
(1)  The issue to be considered has been previously mediated; 
  
(2)  The issue presents a question of law only; 
  
(3)  Other good cause is shown before the judge to whom the case is assigned. 
  
(4)  The issues have been referred by consent order of court to a private provider of mediation services. 
  
(b)  The following actions shall not be referred to mediation except upon petition of all parties or upon sua sponte motion of the court: 
  
(1)  Appeals from rulings of administrative agencies; 
  
(2)  Forfeitures of seized property; 
  
(3)  Habeas corpus and extraordinary writs; 
  
(4)  Bond validations; 
  
(5)  Declaratory relief; 
  
(6)  URESA (Uniform Reciprocal Enforcement of Support Act) actions. 
  

——————————

IV. Appointment of the Mediator.

Rules text
(a)  The parties shall agree upon a mediator from the list of mediators registered by the Georgia Office of Dispute Resolution who have been chosen for service in the program. (1) Parties who have been through an approved ADR process privately will not be required to participate in a duplicative process; (2) after a case is filed, parties are free to choose their own neutral and negotiate a fee with that neutral before a case is ordered to an ADR process; however, the confidentiality and immunity protections of the Georgia Supreme Court ADR Rules do not apply in the absence of a court order referring the case to mediation; (3) once the case is ordered to an ADR process, parties are still allowed to choose their own neutral and proceed under that neutral's fee or negotiate a fee with that neutral provided the neutral chosen is registered with the Georgia Office of Dispute Resolution in the appropriate category ; (4) where possible, parties should be allowed input into the choice of process as well as choice of a neutral. (5) Should the parties fail to agree upon a mediator, the court or mediation coordinator will appoint a mediator from the list of mediators qualified for service in the program and may set the fee.  The court will not order the parties to mediation with any private individual or entity without consent of the parties. 
  
(b)  Disqualification of a Mediator. Any party may move to enter an order disqualifying a mediator for good cause.  If the court rules that a mediator is disqualified from hearing a case, an order shall be entered setting forth a qualified replacement from the list of certified mediators in the mediation office.  The motion disqualifying the mediator shall be presented to the mediation office which shall present the motion to the judge to whom the case is assigned. 
  

——————————

V. Mediator Qualifications for Service in the Program.

Rules text
The qualifications for service as a mediator in the program shall be determined by the superior court judges of the circuit. The qualifications shall not be less than the minimum qualifications set out in Appendix B of the Supreme Court Rules for Alternative Dispute Resolution Programs.  Appropriate use of non-lawyer mediators is encouraged.  The qualifications for service shall be approved by the Georgia Commission on Dispute Resolution and shall be filed with the Georgia Supreme Court as an appendix to this rule.  The program will maintain a roster of mediators chosen for service in the program.  Mediators serving in the program will be evaluated by the program on an ongoing basis. 
  

——————————

VI. Compensation for Mediators Compensated by the Parties.

Rules text
(a)  Parties are encouraged to agree upon compensation of the mediator at or before the first mediation conference.  Relevant factors to be considered in determining an appropriate fee include the complexity of the litigation, the degree of skill necessary to mediate the dispute, and the ability of the parties to pay.  Mediators are required to list their fee schedules as part of their applications.  The court will review the fee schedules for reasonableness.  Daily rather than hourly rates are encouraged.  When deemed appropriate, the mediator may be compensated a maximum of one hour preparation time per case. 
  
(b)  If the parties are unable to agree upon compensation of the mediator, then the assigned judge at the interlocutory hearing or final trial may order either or both parties to pay or share the cost of the mediator.  When the compensation is set by the court, the costs will be predicated upon the complexity of the litigation, the degree of skill necessary to mediate the case, and the ability of the parties to pay. 
  
(c)  Before being placed on the roster, a mediator must agree to provide pro bono hours and hours at reduced rates to defray mediation costs for parties with limited ability to pay.  The number of hours required will be determined by the superior court judges of the circuit. 
  
(d)  A mediator who is compensated by the parties may be required to remit an administrative fee of up to $15.00 per case to the mediation program by the close of the next business day following receipt of payment or partial payment of mediation compensation. 
  

——————————

VII. Confidentiality and Immunity.

Rules text
(a)  The Extent of Confidentiality: 
  
Any statement made during a court-annexed or court-referred mediation or as part of intake by program staff in preparation for a mediation is confidential, not subject to disclosure, may not be disclosed by the mediator or program staff, and may not be used as evidence in any subsequent administrative or judicial proceeding. A written and executed agreement or memorandum of agreement resulting from a court-annexed or court-referred mediation is not subject to the confidentiality described above. 
  
Any document or other evidence generated in connection with a court-annexed or court-referred mediation is not subject to discovery.  A written and executed agreement or memorandum of agreement resulting from a court-annexed or court-referred mediation is discoverable unless the parties agree otherwise in writing. Otherwise discoverable material is not rendered immune from discovery by use in a mediation. 
  
Neither a neutral or any observer present with permission of the parties in a court-annexed or court-referred mediation may be subpoenaed or otherwise required to testify concerning a mediation in any subsequent administrative or judicial proceeding.  A neutral's notes or records are not subject to discovery. Notes and records of a court ADR program are not subject to discovery to the extent that such notes or records pertain to cases and parties ordered or referred by a court to the program. 
  
(b)  Exceptions to Confidentiality: 
  
Confidentiality on the part of program staff or the neutral does not extend to the issue of appearance. Confidentiality does not extend to a situation in which (a) there are threats of imminent violence to self or others; or  (b) the mediator believes that a child is abused or that the safety of any party or third person is in danger.   Confidentiality does not extend to documents or communications relevant to legal claims or disciplinary complaints brought against a neutral or an ADR program and arising out of an ADR process. Documents or communications relevant to such claims or complaints may be revealed only to the extent necessary to protect the neutral or ADR program.  Nothing in the above rule negates any statutory duty of a neutral to report information.  Parties should be informed of limitations on confidentiality at the beginning of the conference.  Collection of information necessary to monitor the quality of a program is not considered a breach of confidentiality. 
  
(c)  Immunity: 
  
No neutral in a court-annexed or court-referred program shall be held liable for civil damages for any statement, action, omission or decision made in the course of any ADR process unless that statement, action, omission or decision is 1) grossly negligent and made with malice or 2) is in willful disregard of the safety or property of any party to the ADR process. 
  

——————————

VIII. Appearance.

Rules text
The presence of parties at all mediation conferences is required unless the court finds that a party is a nonresident or is incapacitated.  The requirement that a party appear at a mediation conference is satisfied if the following persons are physically present: 
  
(a)  The party and/or 
  
(1)  The party's representative who has 
  
(i)  full authority to settle without further consultation, and 
  
(ii)  a full understanding of the dispute and full knowledge of the facts; 
  
(2)  A representative of the insurance carrier for any insured party if that representative has full authority to settle without further consultation, except that telephone consultations with persons immediately available are permitted. 
  
(b)  Attorneys are not required to attend mediation conferences but may not ever be excluded by the court or the mediator. 
  

——————————

IX. Sanctions for Failure to Appear.

Rules text
If a party fails to appear at a duly noticed mediation conference without good cause, the mediation program shall notify the judge to whom the case is assigned.  The judge may find the party in contempt and impose appropriate sanctions. 
  

——————————

X. Communication with Parties.

Rules text
The only ex parte communication between a party and the mediator outside of the mediation conference shall be for the purposes of verifying appointment times and locations or answering questions about the mediation process and procedures.  The mediator may meet privately with any party or any attorney during the mediation conference. 
  

——————————

XI. Communication with the Court.

Rules text
(a)  In order to preserve the objectivity of the court and the neutrality of the mediator, there should be no communication between the mediator and the court. If any communication between the court and a mediator is necessary, the communication shall be in writing or through the program coordinator.  Copies of any written communication with the court should be given to parties and their attorneys. 
  
(b)  Once a mediation is underway in a given case, contact between the mediation coordinator and the court concerning that case should be limited to 
  
(1)  Communicating with the court about the failure of a party to attend; 
  
(2)  Communicating with the court with the consent of the parties concerning procedural action on the part of the court which might facilitate the mediation; 
  
(3)  Communicating to the court the neutral's assessment that the case is inappropriate for that process; 
  
(4)  Communicating any request for additional time to complete the mediation; 
  
(5)  Communicating information that the case has settled or has not settled and whether agreement has been reached as to any issues in the case; 
  
(6)  Communicating the contents of an agreement unless the parties agree in writing that the agreement should not be disclosed; 
  
(7)  Communicating with the consent of the parties information concerning any discovery, pending motions or action of any party which, if resolved or completed, would facilitate the possibility of settlement. 
  

——————————

XII. Completion of Mediation.

Rules text
(a)  Mediation shall be completed within 30 days of the order referring the matter to mediation unless extended by order of the court.  The motion asking for extension of the mediation shall be submitted to the mediation coordinator, who shall present the motion to the judge to whom the case is assigned. 
  
(b)  Length of Mediation. The duration of the mediation conference is generally two hours.  However, the conference may be shorter or longer depending upon the assessment of progress by the mediator and the parties. 
  
(c)  The mediator may adjourn the mediation conference at any time and may set times for reconvening the adjourned conference notwithstanding Rule 2 (a). No further notification is required for parties present at the adjourned conference. 
  
(d)  Agreement. If an agreement is reached, it shall be reduced to writing.  If possible, the agreement should be reduced to writing at the end of the mediation conference.  In the event that the agreement cannot be reduced to writing at the end of the mediation conference, it should be reduced to writing within 3 calendar days after the mediation.  It is the mediator's responsibility to draw the agreement unless all parties determine otherwise. 
  
(1)  If parties are represented by counsel present at the mediation, the agreement should be reduced to writing by the mediator and signed by the mediator, parties, and attorneys at the end of the mediation conference. 
  
(2)  If any party is unrepresented or is represented by an attorney who is not present, the agreement should be reduced to writing by the mediator and signed by the mediator and parties at the end of the mediation conference.  The parties will have an opportunity to have the agreement reviewed by an attorney.  If there is no objection to the agreement within 3 calendar days following signing, the program coordinator will file the agreement with the court. 
  
(e)  If a partial agreement is reached, it shall be reduced to writing and signed by the parties and counsel, if any, in the same manner as the full agreement above. 
  
(f)  If the parties do not reach an agreement as to any matter as a result of mediation, the mediator shall report the lack of an agreement to the mediation coordinator.  The mediation coordinator shall notify the judge to whom the case was assigned of the lack of an agreement.  With the consent of the parties, the mediator's report may also identify any pending notices or outstanding legal issues, discovery processes, or other action by any party which, if resolved or completed, would facilitate the possibility of a settlement. 
  

——————————

XIII. Evaluation.

Rules text
The mediation coordinator will provide to the Georgia Office of Dispute Resolution information which will allow an evaluation of the program.  This information will be provided on an ongoing basis.  The model for this evaluation will be provided by the Georgia Office of Dispute Resolution.  Participants will not be contacted for evaluation without their permission.  The program should seek permission of the parties for this contact either at the beginning of the mediation or by means of an exit survey. 
  

——————————

MODEL COURT JUVENILE MEDIATION RULES

Rule
 		General Policy.
 		Definition.
 		Referral to Mediation.
 2. Timing of ADR Processes.
 3. Exemption or Exclusion of Cases from Mediation.
 4. Appointment of the Mediator.
 5. Mediation Coordinator Qualifications.
 6. Compensation for Mediators.
 7. Confidentiality and Intensity.
 8. Appearance.
 9. Sanctions for Failure to Appear.
 10. Communications with Participants and Parties.
 11. Communication with the Court.
 12. Completion of Mediation.
 13. Mediation Conference.
 14. Evaluation.
 15. Monitoring of Cases.
——————————

General Policy.

Rules text
To provide guidance to ADR court programs, litigants and parties as to the resolution of delinquent and dependency matters referred to mediation. 
  

Definition.

Mediation  is a process through which a neutral facilitates settlement discussions between parties. The neutral has no authority to make a decision or impose a settlement upon the parties. The neutral attempts to focus the attention of the parties on their needs, interests and mutual goals rather than on their positions. Although in court-annexed or court-referred mediation programs the parties may be ordered to attend a mediation session, any settlement is entirely voluntary. In the absence of a settlement, the parties retain their right to a bench trial. 
  

Referral to Mediation.

(a)  Except as hereinafter provided, any juvenile matter may be referred to mediation by a judge or court designee. Parties and other individuals involved in the case may be ordered to appear for a mediation conference. Court mediation programs should make a determination of who the parties are in accordance with case law and statutory law. Compliance does not require that the parties reach a settlement. Cases shall be screened by the judge or the court designee to determine: 
  
(1)  Whether the case is appropriate for mediation; 
  
(2)  Whether a need for emergency relief makes referral inappropriate until the request for relief is heard by the court. 
  
(3)  Whether the parties agree to mediator. 
  
(b)  Cases in which there are allegations of domestic violence (as defined by the Georgia Commission on Alternative Dispute Resolution's Guidelines for Mediation in Cases Involving Issues of Domestic Violence ) will be screened to determine whether mediation is appropriate: 
  
The Georgia Commission on Dispute Resolution's Guidelines for Mediation in Cases Involving Issues of Domestic Violence define domestic violence as: Causing or attempting to cause physical harm to a current or former intimate partner or spouse; placing that person in fear of physical harm; or causing that person to engage involuntarily in sexual activity by force, threat of force or duress.  
  
In addition to acts or threats of physical violence, for purposes of these guidelines, domestic violence may include abusive and controlling behaviors (such as intimidation, isolation, and emotional, sexual or economic abuse) that one current or former intimate partner or spouse may exert over the other as a means of control, generally resulting in the other partner changing her or his behavior in response. Even if physical violence is not present in these circumstances, such a pattern of abusive behavior may be a critical factor in whether or not a party has the capacity to bargain effectively. Therefore, a person conducting screening for domestic violence must be alert to patterns of behavior that, while not overtly violent, may indicate a pattern of domestic abuse that should be treated as domestic violence for purposes of these guidelines.  
  
(1)  Criminal cases that involve domestic violence will not be referred to mediation from any court. Delinquency cases that involve domestic violence may be referred to mediation. 
  
(2)  All juvenile court cases will be screened for domestic violence allegations through intensive intake. Those juvenile court cases referred to mediation directly from the bench are also subject to the domestic violence screening process. Intake procedures are designed to identify cases in which there are allegations of domestic violence and to provide a process by which a party alleging domestic violence will make a decision based on informed consent whether or not to proceed with mediation. 
  
(3)  The detailed domestic violence screening protocol implementing the Commission on Dispute Resolution's Guidelines for Mediation in Cases Involving Issues of Domestic Violence  is attached hereto and incorporated in these rules and shall be followed for screening purposes. 
  
(4)  ADR staff who conduct screening for domestic violence allegations must have Specialized Domestic Violence Screening Training. 
  
(5)  Only mediators who are registered with the Georgia Office of Dispute Resolution in the category of specialized domestic violence mediation will mediate cases involving domestic violence allegations. If such allegations arise for the first time during a mediation session, a mediator who is not registered in the specialized domestic violence category must terminate the mediation session and refer the case back to the ADR program or court. In terminating the mediation session, the mediator should take precautions to guard the safety of all individuals involved in the mediation. 
  
(6)  No case involving allegations of domestic violence will be sent to mediation without the informed consent of the party alleging domestic violence, which is given after a thorough explanation of the mediation process and discussion of the circumstances of the case. 
  
(c)  Request for Mediation. Any party, including a child in a dispute, may request that the court at any time in the progression of a case refer the case to mediation or request that a matter referred to mediation is referred to another ADR process. 
  
(d)  Effect of Referral upon Progress of the Case. The scheduling of a case for a mediation conference shall not remove the case from assignment to a judge, interfere with discovery, nor serve to postpone scheduled motions before the court. 
  
(e)  Interim or Emergency Relief. A party may apply to the court for interim or emergency relief at any time. Mediation shall continue while such a motion is pending absent a contrary order of the court or a decision of the mediator to adjourn pending disposition of the motion. Time for completing mediation shall be tolled during any periods where mediation is interrupted pending resolution of such a motion. 
  
(f)  If court personnel other than judges are involved in ADR screening decisions, these individuals will receive appropriate training and will work within clearly stated written policies, procedures and criteria for screening. The Georgia Office of Dispute Resolution will assist courts in developing guidelines for training court personnel in screening decisions. 
  
(g)  In actions brought by state agencies (including the Department of Human Services or the Department of Juvenile Justice) seeking to enjoin activities injurious to the public interest, the state agency may within 10 days of service of the action make a showing to the trial court that referral to ADR would adversely affect the public interest. Upon a showing of reasonable probability of such adverse effect, the court will proceed with emergency measures provided by law. Later referral to an ADR process may be appropriate if the emergency measures do not bring the case to conclusion. 
  

——————————

2. Timing of ADR Processes.

Rules text
(a)  Conference or Hearing Date. Unless otherwise ordered by the court, the first mediation conference shall occur as soon as practicable and be scheduled within 30 calendar days of the order referring the matter to mediation, unless the time frame is extended by the court. 
  
(b)  Notice. The mediation coordinator or court will select a registered dependency or delinquency mediator. A notice will be given, preferably within two weeks prior to mediation, to all mediation participants and parties requiring their attendance at a scheduled mediation session. 
  

——————————

3. Exemption or Exclusion of Cases from Mediation.

Rules text
Courts and mediation programs are strongly encouraged not to mediate a case where:  
  
(a)  The issue to be considered has been previously mediated; 
  
(b)  The issue presents a question of law only;  
  
(c)  Other good cause is shown before the judge to whom the case is assigned;  
  
(d)  The issue to be considered is the occurrence of sexual abuse by a party; 
  
(e)  One or more parties is mentally incapacitated and is unable to contract and/r negotiate for themselves unless their interests are otherwise represented; 
  
(f)  If there is a pending case in another court (Superior, State, Magistrate, Probate, Court of Appeals, Supreme Court or a court in another jurisdiction) pertaining to the same issues to be mediated. (For example, this includes a criminal case in Superior Court pertaining to assault that gave rise to the dependency allegations.) 
  
Any party may petition the court to exclude the case from mediation if one of the above outlined (Rule 3 (a)-(f)) applies. 
  

——————————

4. Appointment of the Mediator.

Rules text
(a)  The mediation coordinator or court will appoint a mediator from the list of mediators registered by the Georgia Office of Dispute Resolution as dependency or delinquency mediators. 
  
(b)  Disqualification of a Mediator. Any party may move to enter an order disqualifying a mediator for good cause. If the court rules that a mediator is disqualified from hearing a case, an order shall be entered setting forth a qualified replacement from the list of registered mediators in the mediation office. The motion disqualifying the mediator shall be presented to the mediation coordinator or the court, which shall present the motion to the judge to whom the case is assigned. 
  

——————————

5. Mediation Coordinator Qualifications.

Rules text
Mediation coordinators who screen juvenile delinquency cases to determine if they are appropriate to mediate must be registered delinquency mediators with the Georgia Office of Dispute Resolution. Mediation coordinators who screen dependency cases must be registered dependency mediators with the Georgia Office of Dispute Resolution. In addition, mediation coordinators must be trained in a Georgia Office of Dispute Resolution approved domestic violence screening training. 
  

——————————

6. Compensation for Mediators.

Rules text
Mediators mediating juvenile delinquent or dependency cases will be compensated at a rate to be determined by the court or ADR board. If a party fails to appear for a mediation session, then the compensation will be determined by the court. 
  

——————————

7. Confidentiality and Intensity.

Rules text
(a)  Confidentiality. All parties in the juvenile mediation program and referred mediation process are entitled to confidentiality to the extent described by the Georgia Supreme Court Alternative Dispute Resolution Rules. Mediation agreements are not confidential. 
  
(b)  Exceptions to Confidentiality. 1. There are threats of imminent violence to self or others;  
  
(2)  The mediator believes that a child is abused or that the safety of any party or third person is in danger. 
  
(c)  Immunity. No neutral in a court-annexedeferred program shall be held liable for civil damages and for any statement, action, omission or decision made in the course of any ADR process unless that statement, action, omission or decision is 1) grossly negligent, 2) made with malice, or 3) in willful disregard of the safety or property of any party to the ADR process. 
  

——————————

8. Appearance.

Rules text
(a)  The presence of notified participants and parties is required at all mediation conferences unless the court finds that a participant or party is incapacitated. 
  
(b)  If an interpreter is necessary, the appearance and cost of an interpreter is the responsibility of the court. All interpreters must be certified through the Georgia Commission on Interpreters. 
  

——————————

9. Sanctions for Failure to Appear.

Rules text
If a mediation participant or party fails to appear at a duly noticed mediation conference without good cause, the mediation program shall notify the judge to whom the case is assigned. The judge may find the mediation participant or party in contempt and impose appropriate sanctions. 
  

——————————

10. Communications with Participants and Parties.

Rules text
The only ex parte  communication between a mediation participant or party and the mediator outside of the mediation conference shall be for the purposes of verifying appointment times and locations or answering questions about the mediation process and procedures. The mediator may meet privately with any mediation participant, party or attorney during the mediation conference. 
  

——————————

11. Communication with the Court.

Rules text
(a)  In order to preserve the objectivity of the court and the neutrality of the mediator, there should be no ex parte communication between the mediator and the court. If any communication between the court and a mediator is necessary; the communication shall be in writing or through the mediation coordinator. Copies of any written communication with the court should be given to mediation participants, parties and their attorneys.  
  
(b)  Once a mediation is underway in a given case, contact between the mediation coordinator and the court concerning that case should be limited to: 
  
(1)  Communicating with the court about the failure of a mediation participant or party to attend;  
  
(2)  Communicating with the court with the consent of the parties concerning procedural action on the part of the court which might facilitate the mediation;  
  
(3)  Communicating to the court the mediator's or mediation coordinator's assessment that the case is inappropriate for that process;  
  
(4)  Communicating any request for additional time to complete the mediation;  
  
(5)  Communicating information that the case has settled or has not settled and whether agreement has been reached as to any issues in the case; 
  
(6)  Communicating the contents of an agreement;  
  
(7)  Communicating with the written consent of the parties information concerning any discovery, pending motions or action of any party which, if resolved or completed, would facilitate the possibility of settlement. 
  

——————————

12. Completion of Mediation.

Rules text
(a)  Mediation shall occur as soon as practicable and be scheduled within 30 calendar days of the order referring the matter to mediation, unless the time frame is extended by the court. The mediation shall address the issues the court referred to mediation. If an extension is needed, the mediation coordinator may present a request for an extension to the court.  
  
(b)  Number of Mediation Sessions. Additional mediation sessions may be necessary depending on the case. 
  
(c)  The mediator may adjourn the mediation conference at any time and may set times for reconvening the adjourned conference notwithstanding Rule 2(a). Mediation participants and parties shall be given notification at the adjourned conference of when the mediation will be reconvened. 
  
(d)  Agreement. If a full or partial agreement is reached, it shall be reduced to writing at the mediation conference. 
  
(1)  The written mediation agreement shall be signed at the end of the mediation conference by the mediator, parties, and attorneys if present, and any other participants deemed necessary by the mediation coordinator or court. The mediation agreement shall be presented to the judge for incorporation into a court order in compliance with Advisory Opinion 6 of the Commission on Dispute Resolution. 
  
(2)  The parties who do not have an attorney or who are represented by an attorney who was not present at the mediation conference, will have the opportunity to have the agreement reviewed by an attorney. If no written objections are made to the mediation coordinator within three business days of the mediation session, the mediation agreement shall be submitted to the judge to be incorporated into a court order in compliance with Advisory Opinion 6 of the Commission on Dispute Resolution. 
  
(e)  If the parties do not reach an agreement as to any matter as a result of mediation, the mediator shall report the lack of an agreement to the mediation coordinator. The mediation coordinator shall notify the judge to whom the case was assigned of the lack of an agreement. With the written consent of the parties, the mediator's report may also identify any pending notices or outstanding legal issues, discovery processes, or other action by any party which, if resolved or completed, would facilitate the possibility of a settlement. 
  

——————————

13. Mediation Conference.

Rules text
(a)  The ultimate decision-making authority of whether or not to settle the case rests with the parties. 
  
(b)  Rescheduling Cases. The party or attorney who is requesting that a mediation session be rescheduled must obtain consent and future dates for mediation from the mediation coordinator or court, and opposing counsel. The mediation coordinator or court shall notify all mediation participants or parties of the new mediation date and time. Cancellation of the mediation, with no attempt to reschedule, will only be permitted where one or more parties has applied for relief from the judge to whom the case has been assigned or by leave of court. No other unilateral cancellations or reschedules will be permitted. Unilateral cancellations or reschedules are violations of the court rule to attend and may subject one or more parties to being in contempt of a subpoena or court order to attend mediation. 
  
(c)  The Role of Counsel. The mediator shall at all times be in control of the mediation and procedures to be followed during the mediation. Counsel shall be permitted to communicate privately with their clients. 
  
(d)  Conflicts. For purposes of conflict, under the Uniform Rules of Superior Courts, the mediation procedure shall be construed as being a non-jury proceeding, and counsel and the parties may rely upon said designation in resolving any scheduling conflicts. 
  
(e)  Notifying the Mediator. The mediation coordinator or court shall notify the mediator, if possible at least 48 business hours before the mediation, of any rescheduling or cancellations, for whatever reason, regardless of whether relief has been granted by the court. 
  

——————————

14. Evaluation.

Rules text
The mediation coordinator will provide to the Georgia Office of Dispute Resolution information that will allow an evaluation of the program. This information will be provided on an ongoing basis. The model for this evaluation will be provided by the Georgia Office of Dispute Resolution. Participants will not be contacted for evaluation without their permission. The program should seek permission of the parties for this contact either at the beginning of the mediation or by means of an exit survey. 
  

——————————

15. Monitoring of Cases.

Rules text
The mediation coordinator or court shall monitor and track compliance of the delinquency mediation agreement. Upon completion, the mediation coordinator or court shall present a recommendation or court order to the appropriate court designee that the complaint be dismissed. 
  
In dependency cases the parties are responsible for monitoring compliance of the mediation agreement. If a party is not complying with the mediation agreement that is incorporated into a court order, the other parties may file a contempt action against the non-complying party. 
  

——————————

GUIDELINES ON REPORTING CHILD ABUSE


1.  OCGA § 19-7-5(c)(2) provides that a person who is a mandated reporter because s/he attends to a child as a staff member of a hospital, school, social agency, or similar facility may discharge the duty to report by notifying the person in charge of the facility. This provision does not seem applicable to a mandated reporter who is serving as a mediator in a mediation center, and it is doubtful whether the mediator who is a mandated reporter will satisfy the statute by reporting to the program director. To be safe, the mediator should report directly to an agency designated by the Department of Human Resources, the police, or the district attorney as directed in OCGA § 19-7-5(e). 
  
2.  OCGA § 19-7-5(d) and (e) provide that any person other than one specified in subsection (c) should make an oral report as soon as possible to a child welfare agency providing protective services, as designated by the Department of Human Resources, or, in the absence of such an agency, to an appropriate police authority or the district attorney. Program directors should have an address and phone number for the reporting agency in their county or circuit and make this information available to mediators. Questions about the specific requirements of reporting should be referred to the reporting agency. Since confidentiality does not extend to allegations of child abuse, any information regarding the allegation should be reported. 
  
3.  The Georgia Supreme Court Alternative Dispute Resolution Rules provide that "Confidentiality does not extend to a situation in which 1) there are threats of imminent violence to self or others or 2) the mediator reasonably believes that a child is abused or that the safety of any party or third person is in danger." Only the information relating to child abuse is excluded from the confidentiality pledge. Confidentiality applies to other information revealed by any party during the mediation. 
  
4.  If allegations  are made by one party against another in caucus, it is suggested that in the interest of safety the mediator not reveal the allegations to the "accused" party. The mediator is in no different position from that of any other reporter vis-a'-vis the accused party and owes no special duty to that person simply by virtue of having served as mediator. 
  
If an admission  is made in caucus, the mediator should not inform the other party but should discharge his or her duty by reporting that admission. If the mediator feels that the child is in imminent danger, the mediator should use his or her judgment as to how this information should be reported to best protect the child. 
  
5.  It is necessary that the mediator terminate the mediation as soon as there is an allegation of child abuse. This should be handled as gracefully as possible. The mediator may tell the parties that the mediation is at an impasse, that the mediator has determined that the mediation will not be helpful to the parties, or that the mediator feels s/he cannot help the parties further. Telling the parties that the case is inappropriate for mediation may be unwise, causing immediate danger to a party or the mediator or possible retaliation against the child. If the information is revealed in caucus, the parties should be informed that the mediation is terminated, and the parties should be allowed to leave separately. 
  
6.  The program director should inform the court that the mediator finds the case inappropriate for mediation. There is no need to report further to the court since the proper avenue for reporting is through the agency designated by the Department of Human Resources. 
  

  Editor's notes. - Approved by the Georgia Commission on Dispute Resolution, 9/27/96  

——————————

RULES FOR USE OF UNIFORM MISDEMEANOR CITATION, ACCUSATION & SUMMONS

Rule
 		Form and Style.
 		Record Accountability.
 		Signature on the Summons; Procedure on Failure to Sign.
 		Bench Warrants; Failure to Appear.
 		Written Guilty Pleas.
 		Effective Date.
——————————

Uniform Misdemeanor Citation and Complaint Form - Form and Style.

Rules text
(1)  The Uniform Citation, Accusation, and Summons shall be used by all law enforcement officers who are empowered to enforce the criminal laws and ordinances in effect in this State. Such citation shall be by the following form in a four-part series, at least 8 1/2 inches in width and 11 inches in length except that computer generated or electronically submitted citations shall not have a series requirement and may appear up to 8 1/2 inches in width and 11 inches in length. 
  
a.  Court Copy, front and back: 

 CLICK TO VIEW  IMAGE 
 
b.  Defendant's copy, front and back: 

 CLICK TO VIEW  IMAGE 
 
c.  Issuing department copy, front and back: 

 CLICK TO VIEW  IMAGE 
 
d.  Officer's copy, front and back: 

CLICK TO VIEW  IMAGE 
 
(2)  The bar code and highlighted offender signature bar on the front of each part of the Uniform Citation form are optional. 
  
(3)  The Judicial Council may review and recommend additional or alternative versions of this form. 
  

——————————

Uniform Misdemeanor Citation and Complaint Form - Record Accountability.

Rules text
(1)  Each uniform citation, electronic or otherwise, shall have a unique number and shall include a designation of the agency issuing the citation. 
  
(2)  Any law enforcement agency which utilizes the uniform citation shall establish a system of accountability for each citation, electronic or otherwise, which comes into its possession. This system shall include a file or files containing, in numerical order, or alphabetical order, the agency copy of each issued citation and such additional records and files as may be necessary to account, by unique number, for: 
  
a.  The date of distribution of each blank uniform citation (or block of citations) and the officer to whom given. 
  
b.  All copies of all voided citations. 
  
c.  The circumstances under which any uniform citation (or block of citations) has been lost or misplaced. 
  
(3)  Agency records concerning the uniform citation are public records. They shall be made available to any agent of the Governor, Attorney General, Secretary of State, sheriffs' offices, police departments or Georgia Bureau of Investigation upon request and to other persons at reasonable times and places. 
  

——————————

Uniform Misdemeanor Citation and Complaint Form - Signature on the Summons; Procedure on Failure to Sign.

Rules text
(1)  If the defendant is to be released upon receipt of a copy of the citation, he or she must sign the citation acknowledging receipt of the summons. 
  
(2)  Signing the citation shall only be an acknowledgment of the obligation to appear at the court and at the time specified in the citation and is not an admission as to the validity of the citation or any information contained therein. 
  
(3)  If the defendant cited refuses to sign the citation, the officer issuing the citation shall inform the person that: 
  
a.  signing the citation is only an acknowledgment of the duty to appear in court and is not an agreement with the correctness of the charge or the information about the charge on the citation; 
  
b.  failure to sign the citation will make the defendant ineligible for release upon receipt of a copy of the citation; and 
  
c.  defendants continuing to refuse to sign the citation shall be taken into custody and promptly brought before a judge if not released pursuant to a standing order or bail schedule. 
  
(4)  Courts exercising jurisdiction over citations shall make provisions by standing order or bail schedule for a prompt determination of a reasonable bail when defendants are not released upon a receipt of a copy of citation. 
  
a.  If no bail schedule provides a bond for the defendant's release, the defendant shall be brought before a judge for the setting of bond as soon as possible, but in all events within 48 hours. At such time, the judge shall consider the financial factors provided for in O.C.G.A. § 17-6-1(e)(2). If the citation is for criminal trespass and it is known to the citing officer to be a family violence offense under O.C.G.A. § 19-13-1, the defendant shall be taken into custody and promptly brought before a judge for individual assessment of bail, including conditions of release, if any. 
  
b.  If the bail schedule permits release upon a signature bond from the defendant, no further action needs be taken with respect to bail. 
  
c.  If the bail schedule provides for a bond secured by cash, property, or surety, the financial circumstances of the defendant shall be reviewed as provided in O.C.G.A. § 17-6-1 (e)(2) as soon as possible, but in all events within 48 hours. 
  

——————————

Uniform Misdemeanor Citation and Complaint Form - Bench Warrants; Failure to Appear.

Rules text
(1)  If a defendant fails to appear at the time and place specified in the citation, the Court, absent a finding of sufficient excuse for their failure to appear at the time and place specified in the citation, shall issue a warrant ordering the apprehension of the defendant and commanding that he or she be brought before the court to answer the charge contained within the citation and the charge of his or her failure to appear as required. The defendant shall then be allowed to make a reasonable bond to appear on a given date before the court. 
  
(2)  The court may, in its discretion, establish a procedure to informally notify defendants in other manners including by phone, electronic message or mail using any contact information known to the court. Any such notification is in addition to any notice as required by law. 
  
(3)  When a citation is issued and the defendant fails to appear for court or otherwise dispose of his or her charges before his or her scheduled court appearance as stated on the citation, prior to the court issuing a bench warrant, the clerk of court may notify the defendant by first-class mail or by postcard at the address listed on the citation of his or her failure to appear. Such notice shall be dated and allow the defendant 30 days from such date to dispose of his or her charges or waive arraignment and plead not guilty. If after the expiration of such 30 day period the defendant fails to dispose of his or her charges or waive arraignment and plead not guilty, the court may issue a warrant. The court is not required, however, to institute any such procedure and may issue a warrant without delay. 
  

——————————

Uniform Misdemeanor Citation and Complaint Form - Written Guilty Pleas.

Rules text
[RESERVED] 
  

——————————

Uniform Misdemeanor Citation and Complaint Form - Effective Date.

Rules text
These Rules and the Uniform Citation, Accusation & Summons form provided herein shall become effective on July 1, 2019. 
  

——————————

UNIFORM TRANSFER RULES

Rule
 		T-1.
 		T-2.
 		T-3.
 		T-4.
 		T-5.
 		T-6.
 		T-7.
 		T-8.
 		T-9.
 		T-10.
 		T-11.
 		T-12.
 		T-13.
  Editor's notes. - The Uniform Transfer Rules were revised and adopted by the Judicial Council on December 7, 2018.  
Law reviews. -  For article discussing Uniform Transfer Rules, see Ellington & Gary, Trial Practice and Procedure, see 36 Mercer L. Rev. 347-349 (1984).  

These rules are adopted pursuant to the authority of Art. VI, Sec. IX, Par. I of the 1983 Constitution of the State of Georgia to implement Art. VI, Sec. I, Par. VIII of the 1983 Constitution which provides that: "Any court shall transfer to the appropriate court in the state any civil case in which it determines that jurisdiction or venue lies elsewhere." 
  

——————————

T-1.

Rules text
These rules are applicable to Superior Courts, State Courts, Probate Courts, Magistrate Courts, and Juvenile Courts except when in conflict with the Juvenile Proceedings Code. 
  


JUDICIAL DECISIONS

Transfer rules implement constitutional mandate. - The 1983 Constitution requires that the court "shall transfer to the appropriate court in the state any civil case in which it determines that jurisdiction or venue lies elsewhere," and the Supreme Court has promulgated Uniform Transfer Rules to provide an orderly process for the implementation of this mandate. Hubbert v. Williams, 175 Ga. App. 393, 333 S.E.2d 425 (1985).  

——————————

T-2.

Rules text
These rules are applicable only when the court in which the case is pending is alleged to lack jurisdiction or venue or both. All references to filing or documents to be filed or documents on file shall include both paper and electronically filed or maintained documents. 
  

——————————

T-3.

Rules text
These rules are applicable to transfers of civil cases from a court within a county to another court within that county, and from a court within a county to a court in another county. 
  

——————————

T-4.

Rules text
These rules shall become operative when a party makes a motion to dismiss, or any other motion or defense, on the basis that the court in which the case is pending lacks jurisdiction or venue or both. Such motion shall be treated as a motion to transfer pursuant to these rules. A motion to transfer shall be made only in the court in which the case is pending. These rules also become operative when a court on its own motion, after a hearing thereon, determines that it lacks subject matter jurisdiction. 
  
Law reviews. -  For article discussing Uniform Transfer Rules, see Ellington & Gary, Trial Practice and Procedure, 36 Mercer L. Rev. 347-349 (1984).  


JUDICIAL DECISIONS

Remedy is transfer, not dismissal. - Where the defendant was a sole proprietor of a business in Fulton County, but the defendant resided in Fayette County, the proper remedy was not dismissal of the complaint but transfer of the case to the appropriate forum, pursuant to the Uniform Transfer Rules. Shannon v. Allen Automatic Transmission, 172 Ga. App. 88, 322 S.E.2d 99 (1984).  
Had the trial court found that it lacked proper venue and/or jurisdiction, instead of dismissing the plaintiff 's suit, upon compliance with the pertinent requirements of the Uniform Transfer Rules the action would simply have been transferred to the appropriate court. Southern Ry. v. Lawson, 174 Ga. App. 101, 329 S.E.2d 288 (1985).  

Failure of court to transfer case to proper forum. - Where the trial court could not enter judgment because of lack of jurisdiction, the trial court likewise erred in not ordering the case transferred to the proper forum. Empire Forest Prods., Inc. v. Gillis, 184 Ga. App. 542, 362 S.E.2d 77 (1987).  

If state court lacked jurisdiction over declaratory issues, it should transfer to superior court. - In an injured driver's action against a motor carrier and its insurer in a county's state court, in which the insurer filed a counterclaim and cross-claim for a declaratory judgment as to its duties and obligations under the insurance policy, if the state court determined that the court lacked jurisdiction over questions raised in the insurer's motion for summary judgment, it was error to deny summary judgment, and the state court should instead have transferred the action to the superior court pursuant to Ga. Unif. Transfer R. T-4. Nat'l Indem. Co. v. Lariscy, 352 Ga. App. 446, 835 S.E.2d 307 (2019).  

Declaratory judgment action. - Because the superior courts have exclusive jurisdiction to hear and determine a declaratory judgment action, a motion to transfer to a state court must be denied. Mitchell v. Southern Gen. Ins. Co., 185 Ga. App. 870, 366 S.E.2d 179, cert. denied, 185 Ga. App. 910, 366 S.E.2d 179 (1988).  

Counterclaims. - If upon consideration of the counterclaim the trial court should determine that jurisdiction and/or venue of such counterclaim is improper, an appropriate order pursuant to the Uniform Transfer Rules may be taken. McCormick v. Rissanen, 177 Ga. App. 623, 340 S.E.2d 268 (1986).  

Action against foreign corporation. - Where the defendant was a foreign corporation and its attorney in fact resided in a county other than the one in which the plaintiff filed his petition for equitable relief, the trial court lacked jurisdiction due to improper venue, and the motion to dismiss based on improper venue was treated as a motion to transfer. Lingo v. Worcester County Inst. for Sav., 171 Ga. App. 892, 321 S.E.2d 744 (1984).  

Affidavit that corporation had no office where suit filed. - The uncontradicted sworn affidavit of an officer of the corporation stating it maintained no office in the county where suit was filed was sufficient to establish lack of venue, and the trial court should have treated the motion to dismiss as a motion to transfer to the appropriate court where venue was proper. Barnes v. Destiny Indus., Inc., 185 Ga. App. 630, 365 S.E.2d 488 (1988).  

Personal injury and loss of consortium actions in different counties. - Where the defendant was sued in DeKalb County by the plaintiff's wife for personal injury and in Fulton County by the plaintiff for loss of consortium, the Fulton County court should have treated the defendant's motion to dismiss as a motion to transfer the case to DeKalb County. Benton v. Imboden, 178 Ga. App. 841, 344 S.E.2d 761 (1986).  

Dispossessory action. - Where the affidavit in a dispossessory action was made before the magistrate in Douglas County as to land which the affidavit on its face averred was situated in Fulton County, the record affirmatively disclosed that both the Magistrate Court of Douglas County and the Superior Court of Douglas County lacked subject matter jurisdiction over the dispossessory action and the case should have been transferred. Skelton v. Hill Aircraft & Leasing Corp., 175 Ga. App. 144, 333 S.E.2d 14 (1985).  

Magistrate's transfer conferred subject matter jurisdiction on superior court. - In a transferred action between a lessee and its lessors, the superior court properly exercised subject matter jurisdiction over the same, as no action was taken upon the lessee's notice of appeal, but pursuant to the magistrate's transfer order, which was authorized by Ga. Unif. Magis. Ct. R. 36; the magistrate court essentially granted the lessee relief from the default judgment by permitting said lessee to pay rent into the registry of the court and by transferring the case to the superior court to resolve issues which the magistrate court deemed outside of its jurisdiction. Abushmais v. Erby, 282 Ga. App. 86, 637 S.E.2d 725 (2006), aff'd, 282 Ga. 619, 652 S.E.2d 549 (2007).  

Medical malpractice action. - Gwinnett County trial court properly granted an emergency motion by a husband and wife, in their medical malpractice action, to transfer the case back to the Fulton County, based on the Supreme Court of Georgia finding that O.C.G.A. § 9-10-31(c) was unconstitutional, as: (1) the husband and wife's participation in the litigation did not waive any issue of transfer; (2) the husband and wife did not acquiesce in the transfer, and the hospital failed to show how the husband and wife waived the issue when they failed to pursue an interlocutory appeal; and (3) the husband and wife were not to be denied a remedy merely because there was no specific procedural mechanism to address their grievance. Moreover, the Gwinnett County trial court's transfer order was not erroneous despite the fact that the statute that the court relied upon was later found to be unconstitutional, but rather, the result was that the case was to be tried in the original forum, which the hospital did not show was substantively prejudicial to its defense. Hosp. Auth. of Gwinnett County v. Rapson, 283 Ga. App. 297, 641 S.E.2d 286 (2007).  

Cited in Goforth v. Wigley, 178 Ga. App. 558, 343 S.E.2d 788 (1986); Douglas v. Gilbert, 195 Ga. App. 796, 395 S.E.2d 9 (1990).  

——————————

T-5.

Rules text
A party making a motion to transfer on the basis that the court in which the case is pending lacks jurisdiction or venue or both shall do so in compliance with OCGA § 9-11-12, except as otherwise provided in rule T-6 (and except that a motion to transfer made in a Magistrate Court need not comply with OCGA § 9-11-12 but such motion shall be made pursuant to rules applicable to Magistrate Courts). Unless otherwise ordered by the court, notice of a written motion to transfer shall be served upon all parties, including any who failed to file pleadings in the matter, at least 10 days before the motion is heard. 
  

——————————

T-6.

Rules text
If the basis for the motion to transfer is that a defendant necessary to the court's jurisdiction has been dismissed either during or at the conclusion of trial, such motion shall be made immediately and orally. If the motion to transfer the case against the remaining defendant is granted, the case against the dismissed defendant shall be severed from that case so that the order of dismissal will be final for purposes of appeal. 
  

——————————

T-7.

Rules text
A party making a motion to transfer shall specify the court in which jurisdiction and venue lies (except in Magistrate Courts). 
  

——————————

T-8.

Rules text
A party opposing a written motion to transfer shall notify the court of such opposition promptly and in no event more than 10 days after the making and service of such motion. A motion required to be in writing shall be opposed in writing. A motion made orally, if opposed, shall be opposed orally and at the time of its being made. A party opposing a motion to transfer shall specify the basis on which the court in which the case is pending has jurisdiction, or venue, or both (except in Magistrate Courts). 
  

——————————

T-9.

Rules text
After the filing of a motion to transfer, the court in which the case is pending may stay all other proceedings pending determination of the motion to transfer. 
  

——————————

T-10.

Rules text
No action or proceeding shall be transferred except upon written order of the court in which the case is pending, notice of which shall be given to all parties. Such order shall specify the court to which the case is to be transferred. (a) Such order shall also provide notice to the plaintiff that if costs are not paid within 20 days as provided in rule T-11, the case shall automatically stand dismissed without prejudice. The court granting (or denying) an order of transfer may impose reasonable attorney fees incurred in relation to such motion in favor of the prevailing party. Unless the court in its discretion expressly determines otherwise in such order of transfer, and except in Magistrate Courts (see OCGA § 15- 10-80), a transfer fee of $50 shall automatically be imposed. (b) Where a party has filed a successful claim of indigence, the payment of costs shall not be a condition of transfer. 
  


JUDICIAL DECISIONS

Transfer order is not a final judgment because the case is still pending in the trial court, although a different court from the one ordering the transfer. The order is thus interlocutory and not appealable without a certificate of immediate review from the trial court and an appropriate application to the appellate court. Griffith v. Georgia Bd. of Dentistry, 175 Ga. App. 533, 333 S.E.2d 647 (1985).  

Cited in Baker v. G.T., Ltd., 194 Ga. App. 450, 391 S.E.2d 1 (1990).  

——————————

T-11.

Rules text
Upon the filing of an order transferring a case with the clerk of the court entering such order, the clerk shall promptly compute the court costs, including the costs incident to preparing and transferring the record as provided in rule T-12 and the $50 transfer fee provided for in rule T-10, and notify counsel for plaintiff (or the plaintiff if there is no counsel) in writing of the amount of the court costs. Plaintiff shall pay the unpaid costs within 20 days of mailing or delivery of the cost bill. If costs are not paid within 20 days, the case shall automatically stand dismissed, without prejudice, except where the plaintiff has filed as an indigent. Rule T-11 shall not be applicable in Magistrate Courts. 
  


JUDICIAL DECISIONS

Automatic dismissal is not final order. - Automatic dismissal of a cause for failing to pay costs within 20 days pursuant to this rule is not a final order upon which an appeal may be taken, but is interlocutory in nature. Griffith v. Georgia Bd. of Dentistry, 175 Ga. App. 533, 333 S.E.2d 647 (1985).  

Cited in Baker v. G.T., Ltd., 194 Ga. App. 450, 391 S.E.2d 1 (1990); Mauer v. Parker Fibernet, LLC, 306 Ga. App. 160, 701 S.E.2d 599 (2010).  

——————————

T-12.

Rules text
Upon timely payment of costs, the clerk of the court ordering transfer shall promptly make copies of (1) the complaint or initial pleading, (2) the motion to transfer if in writing, and (3) the order of transfer. The foregoing copies shall be retained by the clerk of the court ordering transfer. The originals and/or official electronic versions of all pleadings, orders, depositions and other papers on file shall be indexed and certified by the clerk of the court ordering transfer and transmitted, concurrently with the $50 transfer fee (if applicable), to the clerk of the court to which the case is to be transferred in the manner provided by Judicial Council standards and rules. 
  


JUDICIAL DECISIONS

Cited in Mauer v. Parker Fibernet, LLC, 306 Ga. App. 160, 701 S.E.2d 599 (2010).  

——————————

T-13.

Rules text
Upon receipt by the clerk of the court to which the case is transferred of the pleadings, orders, depositions and other documents specified above, such clerk shall assign the case the appropriate number. The case shall continue in the court to which transferred as though initially commenced there and all pleadings, orders, depositions and other papers shall be deemed to be amended accordingly. It shall not be necessary that service be perfected a second time upon the defendants, except that any publication which is required to be made in a newspaper in the proper venue shall be republished. Any interlocutory or other order already entered in the case shall, upon motion of any party, be reviewed and reissued or vacated by the court to which the case is transferred. 
  


JUDICIAL DECISIONS

Discretion as to time for discovery. - When a case is transferred from one court to another, the decision as to whether the time period for discovery under Superior Court Rule 5 (see Rule 5.1) runs from the filing of the defendant's answer in the forum in which the complaint was originally filed, or from the time the case is transferred to the court of proper venue, is one which must be left to the discretion of the trial judge. Monroe v. Brooks, 195 Ga. App. 310, 393 S.E.2d 463 (1990).  

Consideration of motion for summary judgment following transfer. - In an action to quiet title, following a motion to transfer venue, the court to which the action was transferred could rule on a motion for summary judgment that had been filed in the prior court because the rules governing transfer required the new court to treat the case as if that summary judgment motion had been filed in that court. Republic Title Co., LLC v. Andrews, 353 Ga. App. 870, 840 S.E.2d 83 (2020).  

——————————

JURY COMPOSITION RULE

1.  Purpose. The purpose of this Rule is to establish reasonable standards for the preparation, dissemination, and technological improvements of inclusive statewide and county master jury lists. See OCGA § 15-12-40.1 (i). 
  
2.  Business Rules. The statewide and county master jury lists shall be compiled substantially in accordance with the process and business rules set forth in the Appendix to this Rule. 
  
3.  Inclusiveness.   
  
a.  Each county master jury list should be no less than 85% inclusive of the number of citizens in the county population age 18 years or older as indicated in the most recent available year of the ACS Demographic and Housing Estimates of the American Community Survey 5-Year Estimates (Table DP05) from the United States Census Bureau ("USCB") at the time the list is generated. The calculation shall be made by dividing the number of persons in the county master list by the number of persons in the category of "Citizens, 18 and over population" in the applicable census data for the county. If a transient institutional population exists within the county, the transient institutional population number shall be deducted from the census-based county population estimate. A county transient institutional population is defined as follows: 
  
i.  The military quarters population for the county as shown in the most recent USCB PCT20 ("Military barracks and dormitories (non-disciplinary) (601)" data cell), if available; 
  
ii.  The state prisoner population as counted in the "offenders in beds" for facilities within the county in a Statewide Bed Utilization Report by Facility Type extract issued by the Georgia Department of Corrections; 
  
iii.  The federal prisoner population for the county as shown in the most recent USCB PCT20 ("Federal prisons (102)" data cell), if available; and 
  
iv.  Such other additional military quarters, prisoner populations, or group quarters that have been verified by the Council of Superior Court Clerks ("Council"). 
  
b.  The inclusiveness percentage may nevertheless be below the 85% threshold for certain counties. Upon request, the Council shall provide to any such county data collected pursuant to OCGA § 15-12-40.1 and applicable census data so that the chief judge of the superior court for the county may determine whether the county master jury list was produced in compliance with the procedures set forth in this Rule and may order such compliance if necessary. 
  
c.  Nothing in this Rule shall deprive any party of the right to raise a constitutional challenge to the use of the list in that party's own case. 
  
4.  Certification.   
  
a.  Upon completion of the statewide and county master jury lists, the Council or its list vendor shall electronically certify to the Supreme Court that it has complied with the process and 2 business rules for preparation of the master jury list and that the county master jury lists do or do not meet the 85% inclusiveness threshold. 
  
b.  The Council or its list vendor shall provide electronic certification of the county master jury list to each county after payment of the subscription invoice presented to the county in conjunction with the delivery of the county master jury list as provided by OCGA § 15-12-40.1. This certification shall include: 
  
i.  The year the list was created; 
  
ii.  The name of the county; 
  
iii.  Certification that the process and business rules established by this Rule have been followed; and 
  
iv.  The inclusiveness percentage of the county master jury list as certified to the Supreme Court. 
  
5.  Local Jury Management - Additions, Deferrals, Excusals, and Inactivations.   
  
a.  A county master jury list may be subjected to additions, deferrals, excusals, and inactivations at the local level only as authorized in this Rule. 
  
b.  Definitions. As used in this paragraph and as related to local jury management, the term: 
  
i.  "Clerk" means the superior court clerk or appointed jury clerk. See OCGA § 15-12-1 (3). 
  
ii.  "Defer" or "deferral" means a temporary postponement of a person's jury service until a specific date within the current or next succeeding term of court or as provided for by court order. See OCGA § 15-12-1 (6). 
  
iii.  "Excuse" or "excusal" means the grant of a person's request for temporary exemption from jury service without rescheduling the juror's appearance. See OCGA § 15-12-1 (7). An excusal shall only be effective until the next county master jury list is certified. 
  
iv.  "Exemption" means a statutory reason that a prospective juror may be granted a deferral or excusal pursuant to OCGA § 15-12-1.1. 
  
v.  "Inactivate" or "inactivation" means permanently removing a person's name and identifying information who has been identified on the county master jury list as a person who is permanently prevented from being chosen as a trial or grand juror because such person is statutorily ineligible or incompetent to serve as a juror or is deceased. See OCGA § 15-12-1 (8). 
  
c.  A clerk shall supervise any local jury management vendor or local technology department supplying software or services for local jury management. The clerk shall require any software provider or service provider to comply with all provisions of this Rule, its Appendix, and relevant statutory provisions. The clerk shall ensure that any such vendor, department, or provider has a copy of the current version of this Rule and its Appendix. 
  
d.  Local additions, deferrals, excusals, and inactivations shall be performed and maintained in a 3 manner that preserves the record of the juror, the reason for the action, and the relevant dates related to the action. 
  
e.  A clerk shall not add names to the county master jury list except where a prospective juror has obtained an order from the chief judge of the superior court for the county directing that the juror's name be added to the list because the juror has demonstrated that he or she is eligible to serve as a juror in the county notwithstanding the operation of this Rule. 
  
f.  In accordance with a local jury management court order, a clerk may excuse or defer a juror: 
  
i.  Pursuant to OCGA § 15-12-1.1. 
  
ii.  Who has previously served as a juror pursuant to OCGA § 15-12-4 (a). Such a person shall be excused. 
  
iii.  Determined by the clerk as having an address that is undeliverable. 
  
iv.  Determined by the clerk as not being a resident of the county. 
  
v.  Determined by the clerk as being ineligible due to not being a citizen of the United States. 
  
vi.  Determined by the clerk as being ineligible due to a conviction without having had his or her civil right to serve as a juror restored. 
  
g.  A clerk may inactivate a juror: 
  
i.  Who is ineligible due to permanent mental or physical disability. See OCGA §§ 15-12-1.1 (a) (1) and 15-12-40. 
  
ii.  Who is 70 years of age or older and has been granted an inactivation as the result of his or her age. 
  
iii.  Who is identified by the clerk as being deceased. 
  
iv.  Who is identified by the clerk as ineligible due to having been declared mentally incompetent by order of a court. 
  
h.  A clerk may subject the county master list, or lists of jurors selected for summoning, to processing performed by an authorized United States Postal Service ("USPS") National Change of Address ("NCOA") service provider. In the event such processing is performed, these requirements shall be followed: 
  
i.  The NCOA vendor shall do all processing in-house and shall not outsource any part of the NCOA processing. 
  
ii.  The clerk shall require the NCOA vendor to protect master list data possessed by the vendor. 
  
iii.  The NCOA vendor must use the 48-month USPS NCOA database. 
  
iv.  Jurors with reported addresses reflecting in-county moves shall have their records updated and summonses sent to their updated addresses. 
  
v.  Jurors with reported addresses reflecting out-of-county moves shall be excused. 
  
vi.  If the NCOA vendor reports a juror address as invalid or undeliverable and there is no other valid address for such juror in the juror's record in the county master jury list, the juror shall be excused. 
  
vii.  A juror shall not be excused as the result of a reported NCOA/Federal Information Processing Standards ("FIPS") change of county unless there is also a change of address for the record. 
  
viii.  All local jury management issues not addressed by this Rule shall be addressed as authorized by law or by local court order. 
  
6.  Use of New Master Lists. The Council shall certify new county master jury lists on July 1 of each year, unless the Council has obtained an order from the Supreme Court extending that deadline. A new county master jury list shall be used by the clerk to summon jurors by the later of: 
  
i.  Three months after list certification, or 
  
ii.  The first summoning of jurors after list certification. 
  
7.  No Opinions Expressed. By promulgating this Rule, the Supreme Court does not express an opinion on any issue regarding jury selection, the operation of the Rule, or compliance with the Rule. 
  
APPENDIX: INCLUSIVE SOURCE LIST; PROCESS AND BUSINESS RULES
  Editor's notes. - Adopted effective July 1, 2012. Amended effective Feb. 13, 2013; Feb. 21, 2014; June 6, 2018.  
Based on amendments to O.C.G.A. § 15-12-40.1, the Supreme Court's decision in Ricks v. State, 301 Ga. 171, 800 S.E.2d 307 (2017), a review of the operation of the Jury Composition Rule in recent years, and consultation with a variety of interested organizations, the Jury Composition rule was amended effective June 6, 2018.  


APPENDIX: INCLUSIVE SOURCE LIST; PROCESS AND BUSINESS RULES

PRIMARY RECORDS SOURCES 
  
The following shall be used as the three sources of data for the creation of the statewide and county master jury lists. Such sources are referred to in this Appendix as "Primary Records Sources." 
  
Department of Driver Services   
  
Records shall be secured from the Georgia Department of Driver Services ("DDS"). Such records shall include data relating to all persons 18 years of age or older and residents of this state with any of the following: 
  
(a)  Valid driver's licenses; 
  
(b)  Driver's licenses expired for 730 days or less; 
  
(c)  State issued personal identification documents; or 
  
(d)  Convictions for driving without a license in Georgia or another state. 
  
The records provided by DDS exclude persons whose driver's licenses have been suspended or revoked due to a felony conviction, persons whose driver's licenses have been expired for more than 730 days, and persons who have been identified as not being citizens of the United States. See OCGA § 15-12-40.1 (b). 
  
Secretary of State Voter Registration Records   
  
Voter registration records shall be secured from the Georgia Secretary of State. Such records shall include data relating to all persons registered to vote within the state, including persons identified by the Secretary of State as "active" and "inactive." 
  
Previous Year Statewide Master Jury List   
  
The preceding year's statewide master jury list shall be used as a primary record source for the purposes of maintaining continuity of the Statewide Juror Number from year to year. 
  
LIMITING RECORD SOURCES 
  
The following record sources shall be used as sources of data to be applied to purge persons from the lists as indicated: 
  
Department of Public Health Death Certificates   
  
Death certification data shall be obtained from the Department of Public Health, including data 6 relating to available Georgia death certificates. Data shall include first name, last name, middle name, gender, date of birth, address/county of death, and address/county of residence. 
  
List of Convicted Felons   
  
(a)  A list shall be obtained from the Department of Corrections of all persons who have been convicted of felonies in this state who have previously been or are actively managed by the Department. 
  
(b)  A list shall be obtained from the Department of Community Supervision of all persons who have been convicted of felonies in this state who have previously been or are actively managed by the Department. 
  
(c)  A list shall be obtained from the State Board of Pardons and Paroles of persons convicted of felonies who have had the right to serve as a juror restored. 
  
Secretary of State: List of Persons Declared Mentally Incompetent   
  
A list shall be obtained from the Secretary of State of all persons who have been declared mentally incompetent. 
  
County Exception Lists   
  
A request shall be made of each superior court clerk or appointed county jury clerk ("clerk") for an electronic listing of all persons within such county who have been inactivated from jury service as follows: 
  
(a)  Persons who have been inactivated due to permanent mental and/or physical disability; 
  
(b)  Persons who are 70 years of age or older and who have been granted inactivation as the result of their age; 
  
(c)  Persons who have been identified by the clerk as being deceased; and 
  
(d)  Persons who have been identified by the clerk as ineligible due to their having been declared mentally incompetent by order of a court. 
  
The county exception lists shall include the data elements specified by the Council of Superior Court Clerks ("Council"). These listings shall be submitted by such deadlines as determined by the Council for use in compiling the master jury lists. 
  
MATCHING METHODOLOGY 
  
Unless provided otherwise, record matching shall be made using more deterministic methods as provided below. This matching process is referred to in this Appendix as "deterministic matching." 
  
Matching shall be made using the following data fields as presented by the sources: 
  
1.  Surname; 
  
2.  First two characters of the first given name; 
  
3.  Gender; and 
  
4.  Date of birth. 
  
ORDER OF TASKS 
  
The procedures described in Tasks One through Six below need not be performed in that order or as separate or independent processes. After Tasks One through Six are completed, Task Seven shall be performed. 
  

TASK ONE 

SOURCE LIST PREPARATION 
  
Data Filters   
  
Ineligible records shall be purged from the DDS source data using these six data fields: 
  
1.  License status; 
  
2.  License or personal identification field indicating license (L) or state issued personal identification (I); 
  
3.  DDS driver's license number or personal identification number; 
  
4.  Address date; 
  
5.  Date of driver's license or personal identification expiration; and 
  
6.  Address state. 
  
DDS Source Data Filter Rule #1:   
  
Purge from the DDS data any record where the license status equals "No License" and the license or personal identification field equals "L." 
  
Do not purge records where the license or personal identification field equals "I." 
  
DDS Source Data Filter Rule #2:   
  
Purge all DDS records, including state issued personal identification records, where the address state is not equal to "GA." 
  
DDS Source Data Filter Rule #3:   
  
Do not purge from the DDS data any record of a state issued personal identification, even if it appears expired. 
  
DDS Source Data Filter Rule #4:   
  
Purge from the DDS data record(s) when two or more records have the same license/personal ID number. 
  
Only one record shall be retained, which shall be the record containing the most recent: 
  
(a)  Address date; 
  
(b)  Expiration date; or 
  
(c)  Document issue date. 
  
DDS Source File Duplicate Removal   
  
Identification of duplicates within the DDS file shall be performed, and duplicates shall be removed leaving one record in the resulting file. 
  
Matching shall be made using deterministic matching. 
  
Only one record shall be retained, which shall be the record containing the most recent: 
  
(a)  Address date; 
  
(b)  Expiration date; or 
  
(c)  Document issue date. 
  
Voter Source File Duplicate Removal   
  
Identification of duplicates within the Voter source file shall be performed, and duplicates shall be removed leaving one record in the resulting file. 
  
Matching shall be made using deterministic matching. 
  

TASK TWO 

REMOVAL OF INELIGIBLE PERSONS FROM PRIMARY SOURCES 
  
Department of Public Health Death Certificates   
  
Records shall be purged from both the DDS and the Voter Primary Records Sources relating to all persons found in the death certification data files when such records match using deterministic matching. 
  
List of Convicted Felons   
  
(a)  Records of felons from the Department of Corrections and the Department of Community Supervision shall be purged where those records match records received from the Board of Pardons and Paroles of felons who have had the right to serve as a juror restored. 
  
(b)  The remaining persons from subparagraph (a) - namely, felons without a reported restoration of the right to serve on a jury - shall be purged from the DDS and the Voter Primary Records Sources. 
  
Matching shall be made using deterministic matching. 
  
List of Mentally Incompetent Persons   
  
Records shall be purged from the DDS and the Voter Primary Records Sources relating to all persons found in the state agency list of mentally incompetent persons. 
  
Matching shall be made using deterministic matching. 
  
County Exception Lists   
  
Records shall be purged from the DDS and the Voter Primary Records Sources relating to all persons found in the county exception lists for the following: 
  
(a)  Persons who have been inactivated due to permanent mental and/or physical disability; 
  
(b)  Persons who are 70 years of age or older and who have been granted inactivation as the result of their age; 
  
(c)  Persons who have been identified by the clerk as being deceased; and 
  
(d)  Persons who have been identified by the clerk as ineligible due to their having been declared mentally incompetent by order of a court. 
  
Matching shall be made using deterministic matching. 
  
To the extent that a county does not timely submit its county exception list to the Council, the Council shall nevertheless provide a county master jury list. 
  
This provision shall not limit the authority of the local court or clerk to defer, excuse, or inactivate such persons locally pursuant to Paragraph 5 of the Jury Composition Rule. 
  

TASK THREE 

ELIMINATING DUPLICATE RECORDS IN MERGED DDS AND VOTER FILES 
  
Identifying Duplicate Records   
  
Identification of duplicate records shall be performed on the merged DDS and Voter files, and duplicates shall be removed leaving one record for matched records in the resulting file. 
  
Matching shall be made using deterministic matching. 
  
Selection of the Record to be Retained   
  
Compare the DDS address-change date and/or date of license/personal identification issue and Voter date-of-last-contact. The source record with the most current date shall be selected. 
  

TASK FOUR 

LINKING TO PRIOR YEAR MASTER LISTS 
  
Linking Selected Records to Previous Year's Master Jury List for Statewide Juror Number   
  
After duplicate DDS and Voter records have been eliminated, the remaining records shall be compared to the previous year's statewide master jury list for the purposes of linking the current year's records to the previous year's Statewide Juror Numbers. Matching shall be performed using deterministic matching. 
  
Assignment of Statewide Juror Number   
  
The Statewide Juror Numbers shall be assigned to the final records as follows: 
  
(a)  The Statewide Juror Number in the previous year's record shall be assigned to the final file for a single pair of matched records. 
  
(b)  If there are multiple record matches, the lowest Statewide Juror Number in the previous year's record shall be selected and assigned. 
  
(c)  If there is no matching record(s), a new unique Statewide Juror Number shall be assigned to the new record. Such new Statewide Juror Number shall be the next incremental number greater than the highest number assigned to a record in the previous year's master jury list. 
  
(d)  Due to the change from probabilistic record matching to deterministic matching, in compiling the 2018 statewide and county master jury lists, the Council is authorized to make appropriate adjustments to the records to resolve issues related to duplicated Statewide Juror Numbers, including the reassignment of Statewide Juror Numbers or the removal of records that are clearly duplicates of the same person. 
  

TASK FIVE 

NAME AND ADDRESS STANDARDIZATION AND CLEANING 
  
Name and address standardization procedures shall be performed prior to United States Postal Service ("USPS") National Change of Address ("NCOA") processing. The Council may authorize the NCOA vendor to perform one or more of these data cleaning services. The procedures shall be as follows: 
  
(a)  Apply software algorithms to extract, parse, and standardize DDS and Voter addresses from text fields to ensure the addresses are consistent with the national USPS Address Information System Standards. 
  
(b)  Match standardized addresses to the USPS Address Information System to identify potentially invalid addresses. 
  
(c)  If a DDS or a Voter record address is missing a ZIP code, use the USPS Automated Address System to add the 5-digit ZIP code and 4-digit ZIP code suffix. 
  
(d)  Although DDS and Voter records have separate first, last, and middle name data elements, standardization algorithms will standardize special cases (hyphenation, apostrophes). 
  
(e)  The NCOA report shall return the Federal Information Processing Standards ("FIPS") codes to all DDS and Voter records necessary to reassign any NCOA reported moves to a new county within the state. Do not change county codes as originally received from the source records unless NCOA reports a move within the state to a new county. 
  

TASK SIX 

NATIONAL CHANGE OF ADDRESS PROCESSING 
  
NCOA Rule #1   
  
(a)  The NCOA vendor must use the 48-month USPS NCOA database. 
  
(b)  The selected NCOA vendor must do all processing in-house and cannot outsource any part of the DDS or Voter file matching. 
  
NCOA Rule #2   
  
The NCOA vendor shall report whether a residence move is an out-of-state, out-of-county, or in-county move. 
  
(a)  All records indicating out-of-state moves shall be purged. 
  
(b)  All records indicating out-of-county moves within Georgia shall be retained and the addresses corrected. 
  
(c)  All records indicating in-county moves shall be retained and the addresses corrected. 
  
NCOA Rule #3   
  
If NCOA indicates that an address is invalid or undeliverable: 
  
(a)  If there is only a single address in the record and that address is undeliverable, the record shall be purged. 
  
(b)  If there are two addresses in the record and both addresses are undeliverable, the record shall be purged. 
  
(c)  If there are two addresses in the record and one is undeliverable and one is deliverable, the undeliverable address shall be removed from the record and the deliverable address shall remain in the record. 
  

TASK SEVEN

FINALIZING JURY LISTS 
  
The Council is authorized to use an electronic geocoding application to assist in determination of the final county assignment of the records. 
  
The statewide master jury list and the county master jury lists shall contain at least the following data. At least one set of address fields shall be present. When data are not present when required as shown below, the record shall be purged. 
  
1.  Surname (data required); 
  
2.  First name (data required); 
  
3.  Middle name (field may be empty); 
  
4.  Birth day (data required); 
  
5.  Birth month (data required); 
  
6.  Birth year (data required); 
  
7.  A deliverable residence address or mailing address (one address required). 
  
Adopted effective July 1, 2012. Amended effective Feb. 13, 2013; Feb. 21, 2014; June 6, 2018, July 5, 2018, April 11, 2019. 
  

  Editor's notes. - Based on amendments to O.C.G.A. § 15-12-40.1, the Supreme Court's decision in Ricks v. State, 301 Ga. 171, 800 S.E.2d 307 (2017), a review of the operation of the Jury Composition Rule in recent years, and consultation with a variety of interested organizations, the Jury Composition rule was amended effective June 6, 2018.  

——————————

STATEWIDE MINIMUM STANDARDS AND RULES FOR ELECTRONIC FILING

Effective December 7, 2018 
  
Rule
 1. Definitions.
 2. Minimum Technical Standards for E-Filing.
 3. Accommodation of Pro Se Filers.
 4. Consent to E-Service.
 5. "Original" and "Official" As Applied to Electronic Court Records.
 6. Transfer of Case Files.
 7. E-Filing Signature and Authorization Issues.
 8. Courts May Maintain Certain Sealed Documents in Electronic Form.
 9. Electronic Treatment of Deposition Transcripts.
 10. Redaction Obligations of E-Filers.
 11. Procedure for Handling Misfiled or Otherwise Deficient or Defective E-Filings.
——————————

1. Definitions.

Rules text
For purposes of these standards: 
  
(a)  Court or Courts.  Court(s) means all trial courts of the State. 
  
(b)  Electronic Filing or E-Filing.  Electronic filing is the electronic transmission of documents to and from the court for the purposes of creating a court record in a format authorized by these standards. 
  
(c)  Electronic Filing Service Provider.  An e-filing service provider (EFSP) is an entity or system authorized to transmit and retrieve court filings electronically. 
  
(d)  Electronic Service or E-Service.  Electronic service is the electronic notice that registered filers in a case receive of a document's filing and their ability to access the document electronically. 
  
(e)  Public Access Terminal.  A public access terminal is a computer terminal provided for free electronic filing and/or viewing of documents. 
  
(f)  Registered User.  A registered user is a party, attorney, or member of the public or other authorized user, including judges, clerks and other court personnel, registered with an authorized EFSP to file, receive service of, or retrieve documents electronically. 
  

——————————

2. Minimum Technical Standards for E-Filing.

Rules text
(a)  Minimum Standards for Courts Making E-filing Available.   
  
A court may make electronic filing available only if: 
  
(1)  Rules.  The court's class of court has adopted uniform rules for e-filing or the court has itself promulgated such rules by standing order in the form set forth in Proposed Uniform Superior Court Rules 48 & 49, Exhibit A to the Resolution of the Statewide Judiciary Civil E-Filing Steering Committee; 
  
(2)  EFSP or EFSPs.  The EFSP or EFSPs authorized to conduct e-filing maintain compliance with the standards set forth in paragraph 4 below; 
  
(3)  E-Filing Alternative.  The clerk provides a no cost alternative to remote electronic filing by making available at no charge at the courthouse during regular business hours a public access terminal for free e-filing via the EFSP, by continuing to accept paper filings, or both; and 
  
(4)  Public Access.  The clerk ensures that electronic documents are publicly accessible upon filing for viewing at no charge on a public access terminal available at the courthouse during regular business hours. 
  
(b)  Minimum Standards for Electronic Filing Service Providers.  An electronic filing service provider may be authorized to conduct e-filing only if: 
  
(1)  Technical Standards and Approval by Judicial Council.  The EFSP complies with all Judicial Council e-filing standards, including use of the latest version of OASIS LegalXML Electronic Court Filing for legal data exchange and such technical and other standards as the Council may adopt in the future to facilitate the establishment of a reliable and effective statewide electronic filing and retrieval system for judicial records (including provision for electronic judicial signatures, uniform document index fields, interchangeable registered user names and passwords, etc.); 
  
(2)  Disclaimer of Ownership.  The EFSP disclaims any ownership right in any electronic case or document or portion thereof, including any commercial right to resell, recombine, reconfigure or retain any database, document or portion thereof transmitted to or from the court; 
  
(3)  Minimum Standards for Courts.  The EFSP agrees to commit its best efforts to ensure that the court and its electronic filing system and procedures are in compliance at all times with the rules and requirements referenced in the minimum standards set forth in paragraph 3 above; 
  
(4)  Other Requirements.  The EFSP likewise agrees to comply with other reasonable requirements imposed or agreed upon with respect to such issues as registration procedures, fees, hours of operation, system maintenance, document storage, system and user filing errors, etc.; and 
  
(5)  Terms of Use.  The EFSP develops, maintains and makes available, to registered users and the public, terms of use consistent with the foregoing. 
  

——————————

3. Accommodation of Pro Se Filers.

Rules text
To protect and promote access to the courts, courts shall reasonably accommodate pro se parties by accepting and then converting and maintaining in electronic form paper pleadings or other documents received from pro se filers. 
  

——————————

4. Consent to E-Service.

Rules text
(a)  Automatic Consent.  When an attorney or pro se party files a pleading in a case via an authorized electronic filing service provider, such person shall be deemed to have consented to be served electronically with future pleadings for such case and must include his or her e-mail address to be used for this purpose in or below the signature block of all e-filed pleadings. 
  
(b)  This section applies to cases filed on or after January 1, 2019, unless the local court has opted into mandatory electronic filing prior to that date, in which case the earlier date applies. 
  

——————————

5. "Original" and "Official" As Applied to Electronic Court Records.

Rules text
(a)  Original and Official Files.  Except as provided in paragraph (c) below, the original version of all filed documents is the electronic copy maintained by the court. The official record of the court shall be this electronic file and such paper files as are permitted by Judicial Council standards and rules. 
  
(b)  Maintenance of Underlying Documents.  A document that requires original signatures or is believed by a party to maintain legal significance not held by a copied version shall be e-filed, and the electronic copy maintained by the court shall be considered the original, except that the filing party shall maintain the underlying document for a period of two (2) years following the expiration of the time for filing an appeal and make such document available upon reasonable notice for inspection by another party or the court. 
  
(c)  Non-Conforming Documents.  Exhibits or other materials that may not be readily converted to an electronic format and e-filed may be filed manually. The filing party shall e-file a notice of manual filing to denote that a manual filing has been made. The original version of such manually filed materials shall be the version maintained by the court. 
  

——————————

6. Transfer of Case Files.

Rules text
(a)  Method of Transfer.  When transferring a case record to another trial court, a transferor court that maintains its records in electronic form shall transmit such official record to the transferee court in electronic form via CD, DVD, Electronic Filing Service Provider or, if the transferee court so requests, by means of a File Transfer Protocol (FTP) or email application approved for such use by the Administrative Office of the Courts. 
  
(b)  Form of Documents.  Whenever possible, a transferor court that maintains its records in electronic form shall transmit such records in a searchable, PDF/A format as prescribed by the Administrative Office of the Courts. 
  

——————————

7. E-Filing Signature and Authorization Issues.

Rules text
(a)  Electronic Signatures.  Any pleading or document filed electronically shall include the electronic signature of the person whose account is used to file the document or on whose behalf the filing is made. Consistent with Georgia law, "electronic signature" means an electronic sound, symbol, or process attached to or logically associated with a record and executed or adopted by a person with the intent to sign the record. 
  
(b)  Multiple Signatures.  An e-filed document may include the electronic signature of additional attorneys or unrepresented parties. In affixing additional signatures to the document, the filer certifies that any such signature is authorized. 
  
(c)  Responsibility for Filings.  No registered user shall knowingly permit his or her login sequence to be used by someone other than an authorized agent or employee. Each registered user is responsible for all documents filed using his or her login and password. 
  

——————————

8. Courts May Maintain Certain Sealed Documents in Electronic Form.

Rules text
Georgia uniform rules prohibit the filing of records under seal via a court's e-filing provider or providers. Nevertheless, where sealing is authorized by law or by court order, a court may itself maintain documents in electronic form under seal in the court's case management system. 
  

——————————

9. Electronic Treatment of Deposition Transcripts.

Rules text
(a)  E-filing.  Depositions placed in a sealed envelope pursuant to O.C.G.A. § 9-11-30(f) are not sealed within the meaning of Uniform Superior Court Rule 36.16(B) and may be electronically filed. 
  
(b)  Part of Record.  Absent contrary court order, deposition transcripts on file in a case, whether opened or unopened, and whether sealed by the court reporter or not, shall be included in the case's electronic record. 
  

——————————

10. Redaction Obligations of E-Filers.

Rules text
All EFSPs shall require e-filers prior to each filing to acknowledge, by way of a checkbox, their obligation to redact personal or confidential information prior to e-filing as required by O.C.G.A. § 9-11-7.1 as follows: 
  
    IMPORTANT NOTICE OF REDACTION RESPONSIBILITY:  All filers must redact personal or confidential information, including Social Security numbers, as required by O.C.G.A. § 9-11-7.1. This requirement applies to all documents, including attachments. 

              

  
  _ I understand that, if I file, I must comply with the redaction rules. I 
have read this notice.  
 

——————————

11. Procedure for Handling Misfiled or Otherwise Deficient or Defective E-Filings.

Rules text
Upon physical acceptance and review of an e-filing and discovery that it was misfiled or is otherwise deficient or defective, a clerk shall as soon as practicable provide the e-filer notice of the defect or deficiency and an opportunity to cure or, if appropriate, reject the filing altogether. In any case, the clerk shall retain a record of the action taken by the court in response, including its date, time, and reason. Such records shall be maintained until a case is finally concluded including the exhaustion of all appeals. Absent a court order to the contrary, such records shall be accessible to the parties and public upon request without the necessity for a subpoena. 
  

——————————
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________  

IN THE UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT  

GENERAL ORDER NO. 44  
Issued March 15, 2020  

RESTRICTIONS ON VISITORS TO THE COURT AND TEMPORARY SUSPENSION OF PAPER FILING REQUIREMENTS  
The Centers for Disease Control and Prevention having warned the public to take precautions in light of the COVID-19 (coronavirus) pandemic, and having advised that the best way to prevent illness is to avoid being exposed to this virus, it is hereby ORDERED that:  
ý Access to the Elbert P. Tuttle Courthouse (Tuttle Courthouse) and John C. Godbold Federal Building (Godbold Building) is restricted to judges, court staff, members of the media, and visitors with official business with the Court.  
ý Individuals delivering required filings, pleadings, and briefs must use the drop box inside the entrance to the Godbold Building on Poplar Street between the hours of 8:30 a.m. and 5:00 p.m. on business days.  
ý Individuals who have been diagnosed with or who have had known contact with a person with the COVID-19 virus or who may have been asked to self-quarantine or who are experiencing flu-like symptoms may not enter the Tuttle Courthouse or the Godbold Building to conduct business. Such individuals shall not submit paper copies of briefs or appendices and should contact the Clerk's Office for further instructions.  
ý Parties who have filed their brief and appendices through CM/ECF will temporarily not be required to file paper copies of briefs and appendices should that party file a notice stating they are unable to comply with the requirement but will do so at a future date to be established by the Court.  

Anyone attempting to enter the Tuttle Courthouse or the Godbold Building in violation of this Order will be denied entry by a Court Security Officer.   
The Court will continue to assess the ongoing need for the entry restrictions and update such restrictions as warranted. The Court takes this temporary action in response to the COVID-19 pandemic and out of concern for the health and safety of the courthouse community.  
Questions regarding this Order or any other matter, may be directed to the Clerk's Office at (404) 335-6100 or clerks  office@ca11.uscourts.gov.   

________  

IN THE UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT  

GENERAL ORDER NO. 45  
Issued March 20, 2020  

Oral Arguments By Audio or Teleconferencing  
Given the COVID-19 pandemic, the resulting declarations of emergency, and the preventive measures that have been prescribed to minimize the spread of the virus by reducing public gatherings and unnecessary travel, panels are authorized to hear any or all oral arguments by audio or teleconferencing instead of in person. This authorization extends to regularly scheduled oral argument panels and to panels hearing specially set oral arguments in particular types of cases.  
Where feasible, oral arguments that are not conducted in an open courtroom but instead are done by audio or teleconferencing will be live-streamed to the public at no cost to anyone who wishes to listen. In any event, recordings of oral arguments will be made available to the public without cost on the Court's website after the argument.  
This general order does not apply to oral arguments in national security or other cases that would not otherwise be heard publicly.  
This order will stay in effect until rescinded.  

On April 1, 2013, the 11th Circuit Court of Appeals will begin MANDATORY electronic filing. All counsel are required to file documents electronically in appeals pending on April 1, 2013, and in appeals docketed in this Court on or after that date, unless exempted for good cause.  
Law reviews. -  For note, "Deference Condoning Apathy: Social Visibility in the Eleventh Circuit," see 35 Ga. St. U.L. Rev. 777 (2019).  

——————————

Introduction

Rules text
Both the court of appeals, by action of a majority of the circuit judges in regular service (see generally  28 U.S.C. chapters 3, 13, 15, 21, 47, 57, and Federal Rules of Appellate Procedure 47), and the judicial council of the circuit (membership of which has been fixed pursuant to statute to include nine active circuit judges, one active judge from each of the nine district courts, and the circuit chief judge) have certain responsibilities for the effective and expeditious administration of justice within the circuit. Contained herein are rules relevant to the court of appeals adopted by the court and by action of the judicial council.  
  
The United States Court of Appeals for the Eleventh Circuit has adopted these rules pursuant to Federal Rules of Appellate Procedure (FRAP) 47. They supplement the provisions of law and FRAP. To properly proceed in this court, counsel should read and follow FRAP, these rules, and the court's Internal Operating Procedures (IOP) which describe the internal workings of the clerk's office and the court. Although there are necessary exceptions, an effort has been made by the court not to duplicate in the Circuit Rules or the IOPs either FRAP or each other. Circuit rules not inconsistent with FRAP govern. The word 'appeal' as used in these rules and IOPs includes, where appropriate, any proceeding in this court, including petitions for review and applications for enforcement of agency orders, and writs of mandamus and prohibition, and other extraordinary writs.  
  
Available addenda as adopted by the court are: 
  
    

                                                                                         
 ONE:     Rules for Conduct of and Representation and Participation at the    
          Eleventh Circuit Judicial Conference                                
 TWO:     Procedures in Proceedings for Review of Orders of the Federal       
          Energy Regulatory Commission                                        
 FIVE:    Non-Criminal Justice Act Counsel Appointments                       
                                                                              
 SEVEN:   Regulations of the United States Court of Appeals for the Eleventh  
          Circuit for the Selection and Appointment or the Reappointment of   
          Federal Public Defenders                                            
                                                                              
 EIGHT:   Rules Governing Attorney Discipline in the U.S. Court of Appeals    
          for the Eleventh Circuit                                            
 NINE:    Regulations of the U.S. Court of Appeals for the Eleventh Circuit   
          for the Selection and Appointment or the Reappointment of           
          Bankruptcy Administrators                                            
 
The judicial council of the Eleventh Circuit pursuant to its statutory authority has appointed a circuit executive (11th Cir. R. 47-2), adopted rules for the conduct of complaint proceedings under 28 U.S.C. §§ 351-364 (Addendum Three), adopted a plan and guidelines under the Criminal Justice Act (11th Cir. R. 24-1 and Addendum Four), and adopted rules and regulations for selection and appointment of bankruptcy judges (Addendum Six). 
  
Available addenda as adopted by the judicial council are: 
  
    

                                                                                         
 THREE:   Rules for Judicial-Conduct and Judicial-Disability Proceedings with 
          Eleventh Circuit Judicial Conduct and Disability Rules              
 FOUR:    Eleventh Circuit Plan under the Criminal Justice Act and Guidelines 
          for Counsel Supplementing the Eleventh Circuit Plan under the       
          Criminal Justice Act                                                
 SIX:     Rules and Regulations of the Judicial Council and the United States 
          Court of Appeals for the Eleventh Circuit for the Selection of      
          Nominees, the Appointment of Bankruptcy Judges, and the             
          Reappointment of Bankruptcy Judges                                   
 
The rules, internal operating procedures, and addenda are available on the Internet at www.ca11.uscourts.gov. 
  

——————————

Title I. Applicability of Rules


——————————

Rule 1. Scope of rules; definition; title.

Rules text
(a)  Scope of Rules. 
  
(1)  These rules govern procedure in the United States courts of appeals. 
  
(2)  When these rules provide for filing a motion or other document in the district court, the procedure must comply with the practice of the district court. 
  
(b)  Definition. In these rules, 'state' includes the District of Columbia and any United States commonwealth or territory. 
  
(c)  Title. These rules are to be known as the Federal Rules of Appellate Procedure. 
  

((As amended Apr. 30, 1979, eff. Aug. 1, 1979; Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 28, 2010, eff. Dec. 1, 2010.))

——————————

Rule 2. Suspension of rules.


——————————

2-1. Court Action

Rules text
In lieu of the procedures described in the Eleventh Circuit Rules and Internal Operating Procedures, the court may take such other or different action as it deems appropriate. 
  

——————————

Title II. Appeal From a Judgment or Order of a District Court


——————————

Rule 3. Appeal as of right - How taken.


——————————

3-1. Failure to Object to a Magistrate Judge's Findings or Recommendations

Rules text
A party failing to object to a magistrate judge's findings or recommendations contained in a report and recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives the right to challenge on appeal the district court's order based on unobjected-to factual and legal conclusions if the party was informed of the time period for objecting and the consequences on appeal for failing to object. In the absence of a proper objection, however, the court may review on appeal for plain error if necessary in the interests of justice. 
  

  Editor's notes. - This rule was adopted effective December 1, 2014.  

——————————

I.O.P.

Rules text
1.  Payment of fees. When the notice of appeal is filed in the district court, counsel must pay to the district  court clerk, pursuant to FRAP 3(e), the court of appeals docketing fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913, plus the district court filing fee required by 28 U.S.C. § 1917. Upon receipt of a copy of a notice of appeal, the clerk of the court of appeals will transmit to counsel a notice advising of other requirements of the rules. See FRAP 13, 15, and 21 for information on payment of fees for Tax Court appeals, petitions for review of agency orders or writs of mandamus or other writs. 
  
2.  Opportunity to Seek Extension of Time to File Objections. The parties may seek an extension of time to file written objections to a magistrate judge's report and recommendation, provided they do so before the deadline for filing written objections passes. 
  
3.  Notice to Accompany Magistrate Judge's Findings or Recommendations. A magistrate judge's findings or recommendations under 28 U.S.C. § 636(b)(1) must be accompanied by clear notice to the parties of the time period for objecting or seeking an extension of time to file written objections and notice that failure to object in accordance with the provisions of § 636(b)(1) waives the right to challenge on appeal the district court's order based on unobjected-to factual and legal conclusions. 
  
Cross-Reference: FRAP 12, 13, 15, 21 
  

  Editor's notes. - This procedure was amended effective December 1, 2014.  

——————————

Rule 4. Appeal as of right - When taken.

Rules text
[NO LOCAL RULE] 
  

——————————

I.O.P.

Rules text
Timely filing required. Except for notices of appeal filed by inmates of correctional institutions as provided in FRAP 4(c), notices of appeal must be timely filed in the office of the clerk of the district court.  
  
Cross-Reference: Fed.R.Civ.P. 54, 58, 79(a); 28 U.S.C. § 1292 
  

——————————

Rule 5. Appeal by permission.


——————————

5-1. Certificate Required

Rules text
The petition and answer shall contain a Certificate of Interested Persons and Corporate Disclosure Statement as described in FRAP 26.1 and the accompanying circuit rules. 
  

——————————

I.O.P.

Rules text
1.  Appeals by Permission. When the petition is granted, counsel must pay to the district court clerk the court of appeals docketing fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913, plus the district court filing fee required by 28 U.S.C. § 1917.  
  
2.  Pro Hac Vice Admission. When an application to appear pro hac vice is granted while a petition for permission to appeal is pending, the attorney's pro hac vice admission continues in effect for the appeal if the petition is granted. See  11th Cir. R. 46-4. 
  
Cross-Reference: FRAP 3, 26.1 
  

  Editor's notes. - This procedure was amended effective August 1, 2014.  

——————————

Rule 6. Appeal in a bankruptcy case from a final judgment, order, or decree of a district court or bankruptcy appellate panel.

Rules text
[NO LOCAL RULE] 
  

——————————

I.O.P.

Rules text
Direct appeal. The Judicial Council of the Eleventh Circuit has not established a bankruptcy appellate panel. A direct appeal from a bankruptcy  court to the court of appeals is available only as authorized by  statute. See  28 U.S.C. § 158(d). 
  
Cross-Reference: FRAP 3, 4 
  

——————————

Rule 7. Bond for costs on appeal in a civil case.

Rules text
[NO LOCAL RULE OR PROCEDURE] 
  

——————————

Rule 8. Stay or injunction pending appeal.


——————————

8-1. Motions

Rules text
Motions for stay or injunction pending appeal must include a copy of the judgment or order from which relief is sought and of any opinion or findings of the district court, and shall otherwise comply with the rules. 
  

——————————

8-2. Motion for Reconsideration

Rules text
A motion to reconsider, vacate, or modify an order granting or denying relief under FRAP 8 must be filed within 21 days of the entry of such order. No additional time shall be allowed for mailing. 
  

——————————

I.O.P.

Rules text
Service required. Motions for stay or injunction pending appeal must be served on all parties appearing below. 
  
Cross-Reference: FRAP 27 
  

——————————

Rule 9. Release in a criminal case.


——————————

9-1. Motions

Rules text
Parties seeking review of a district court's order on release in a criminal case under FRAP 9(a) must file a motion with this court setting out the reasons why the party believes the order should be reversed. The clerk shall set expedited deadlines for the filing of the motion, the response, and any reply. All motions for release or for modification of the conditions of release, whether filed under FRAP 9(a) or 9(b), must include a copy of the judgment or order from which relief is sought and of any opinion or findings of the district court. 
  

  Editor's notes. - This rule was amended effective April 1, 2016 and effective August 1, 2018.  

——————————

I.O.P.

Rules text
Service required. Motions for release or for modification of the conditions of release must be served on all parties appearing below. 
  
Cross-Reference: FRAP 23, 27 
  

——————————

Rule 10. The record on appeal.


——————————

10-1. Ordering the Transcript - Duties of Appellant and Appellee

Rules text
Appellant's written order for a transcript or certification that no transcript will be ordered, as required by FRAP 10(b), shall be on a form prescribed by the court of appeals. Counsel and pro se parties shall file the form with the district court clerk and the clerk of the court of appeals, and send copies to the appropriate court reporter(s) and all parties, in conformance with instructions included on the form. The form must be filed and sent as indicated above within 14 days after filing the notice of appeal or after entry of an order disposing of the last timely motion of a type specified in FRAP 4(a)(4). 
  
If an appellee designates additional parts of the proceedings to be ordered, orders additional parts of the proceedings, or moves in the district court for an order requiring appellant to do so, as provided by FRAP 10(b), a copy of such designation, transcript order, or motion shall be simultaneously sent to the clerk of this court in addition to being filed and served on other parties as provided by FRAP 10(b). 
  

  Editor's notes. - This rule was amended effective August 1, 2019.  

——————————

I.O.P.

Rules text
Ordering the transcript. The transcript order form prescribed by the court of appeals may be obtained from the court's website at www.ca11.uscourts.gov. Financial arrangements for payment of the costs of the transcript which are satisfactory to the reporter must be made before the transcript order is complete and signed by appellant. 
  

  Editor's notes. - This procedure was amended effective December 1, 2013.  

——————————

Rule 11. Forwarding the record.


——————————

11-1. Duties of court reporters; extensions of time

Rules text
In each case in which a transcript is ordered, the court reporter shall furnish the following information on a form prescribed by the clerk of this court: 
  
(a)  acknowledge that the reporter has received the order for the transcript and the date of the order; 
  
(b)  state whether adequate financial arrangements have been made under CJA or otherwise;  
  
(c)  state the number of trial or hearing days involved in the transcript and an estimate of the number of pages; 
  
(d)  give the estimated date on which the transcript is to be completed. 
  
The court reporter shall notify the ordering party and the clerk of this court at the time that ordered transcripts are filed in the district court. A court reporter who requests an extension of time for filing the transcript beyond the 30 day period fixed by FRAP 11(b) shall file a written application with the clerk of the court of appeals on a form provided by the clerk of this court and shall specify in detail the amount of work that has been accomplished on the transcript, list all outstanding transcripts due to this and other courts and the due date for filing each and set forth the reasons which make an extension of time for filing the transcript appropriate. The court reporter shall certify that the court reporter has sent a copy of the application to both the Chief District Judge of that district, to the district judge who tried the case, and to all counsel of record. In some cases this court may require written approval of the request by the appropriate district judge. The clerk of the court of appeals shall also send a copy of the clerk's action on the application to both the appropriate Chief District Judge and the district judge. If the court reporter files the transcript beyond the 30 day period fixed by FRAP 11(b) without having obtained an extension of time to do so, the clerk of the court of appeals shall so notify the appropriate Chief Distinct Judge as well as the district judge. 
  

——————————

11-2. Certification and transmission of record - Duties of district court clerk

Rules text
The clerk of the district court is responsible for determining when the record on appeal is complete for purposes of the appeal. Upon completion of the record the clerk of the district court shall temporarily retain the record for use by the parties in preparing appellate papers. Whether the record is in electronic or paper form, the clerk of the district court shall certify to the parties on appeal and to the clerk of this court that the record (including the transcript or parts thereof designated for inclusion, and all necessary exhibits) is complete for purposes of appeal. Unless the required certification can be transmitted to the clerk of this court within 14 days from the filing by appellant of a certificate that no transcript is necessary or 14 days after the filing of the transcript of trial proceedings if one has been ordered, whichever is later, the clerk of the district court shall advise the clerk of this court of the reasons for delay and request additional time for filing the required certification. Upon notification from this court that the brief of the appellee has been filed, the clerk of the district court shall forthwith transmit those portions of the original record that are in paper. 
  

  Editor's notes. - This rule was amended effective December 1, 2013.  
Law reviews. -  For article, "Setting the Record Straight: A Proposal to Save Time and Trees," see 14 Ga. St. B.J. 14 (2008).  


RESEARCH REFERENCES

Am. Jur. 2d. - 15A Am. Jur. 2d, Clerks of Court, §§ 24, 25. 20 Am. Jur. 2d, Courts, §§ 53, 54.  

C.J.S. - 21 C.J.S., Courts, § 252. 36 C.J.S., Federal Courts, §§ 293(1)-(29), 295(1)-(24).  

——————————

11-3. Preparation and Transmission of Exhibits - Duties of District Court Clerk

Rules text
The clerk of the district court is responsible for transmitting with the record to the clerk of this court a list of exhibits correspondingly numbered and identified with reasonable definiteness. The district court clerk must include in the electronic record on appeal electronic versions of all documentary exhibits admitted into evidence at trial or any evidentiary hearing. The district court clerk must ensure that no such documentary exhibits are returned to the parties before electronic versions of those exhibits have been entered into the electronic record on appeal. 
  
If any documentary exhibits have been sealed or marked confidential by the district court or the district court clerk, the district court clerk must transmit any such sealed or confidential documentary exhibits to this court either in their original form or in electronic form provided the electronic access is appropriately restricted, unless otherwise directed by the clerk of this court. If audio or video files were entered into evidence at trial or any evidentiary hearing, such files and any transcripts must be retained by the district court clerk during the period in which a notice of appeal may be timely filed and transmitted to this court as part of the record on appeal. However, the district court clerk must not transmit to this court any exhibits containing child pornography unless requested to do so by the clerk of this court. 
  
As to non-documentary physical exhibits, the parties are required to include photographs or other reproductions of such exhibits in the electronic record on appeal. The parties may submit such photographs or other reproductions in paper or electronic form. The district court clerk must make advance arrangements with the clerk of this court prior to sending any exhibit containing wiring or electronic components (such as a beeper, cellular phone, etc.). Exhibits of unusual size or weight which are contained in a box larger than 14 3/4" x 12" x 9 1/2" shall not be transmitted by the district court clerk until and unless directed to do so by the clerk of this court. A party must make advance arrangements with the clerks for the transportation and receipt of exhibits of unusual size or weight. If transmittal has been authorized, a party may be requested to personally transfer oversized exhibits to the clerk of this court. 
  

  Editor's notes. - This rule was amended effective December 1, 2016, effective April 2, 2018 and effective August 1, 2018.  

——————————

11-4. Form of paper record

Rules text
When the record on appeal is in paper, the record shall be bound securely with durable front and back covers in a manner that will facilitate reading. The clerk of the district court or bankruptcy court as applicable shall index the record by means of document numbers in consecutive order. In civil appeals, including bankruptcy and prisoner (civil and habeas) appeals, to facilitate use of the record by the court and by counsel, the district court or bankruptcy court as applicable shall affix indexing tabs bearing those document numbers to identify orders and significant filings. Indexing tabs are not required to be affixed to records in criminal appeals. 
  

  Editor's notes. - This rule was amended effective December 1, 2013.  

——————————

I.O.P.

Rules text
1.  Duties of court reporters; extensions of time. The appellant is not required to seek extensions of time for filing the transcript if the reporter cannot prepare it within 30 days from receipt of the appellant's purchase order. The matter of filing the transcript is between the reporter, the clerk of the Eleventh Circuit, the clerk of the district court, and the district judge. Counsel will be informed when an extension of time is allowed on request made by the court reporter. 
  
2.  Preparation of paper record; duties of district court clerk. When the record on appeal is in paper, at the time that the record is complete for purposes of appeal and before transmitting certification that the record is complete, the district court will assemble the record into one or more volumes, and identify by a separate document number each filing contained therein. Each volume of the record should generally contain less than 250 pages. The district court docket sheet, so numbered, will be provided to the parties upon request to facilitate citation to the original record by reference to the file copies maintained by the parties. Prior to transmitting the record to the clerk of the court of appeals, the district court docket sheet shall be marked to identify by number the volume into which documents have been placed, and the cover of each volume of the record shall indicate the volume number and the document numbers of the first and last document contained therein (e.g., Vol. 2, Documents 26 - 49). The district court docket sheet, so marked, will be included in the record transmitted to the clerk of the court of appeals. Transcripts will be sequentially arranged in separate numbered volumes, with volume numbers noted on the docket sheet index. In civil appeals, including bankruptcy and prisoner (civil and habeas) appeals, standard commercially available indexing tabs or their equivalent which extend beyond the edge of the page shall be affixed to the first page of orders and of significant filings in the record to identify and assist in locating the papers. Tabs should be visible and staggered in sequence from top to bottom along the right-hand side. Tab numbers should correspond to the document numbers assigned by the district court. 
  
3.  Oversized exhibits. Deleted. 
  
Cross-Reference: FRAP 16 
  

  Editor's notes. - This procedure was amended effective December 1, 2016 and effective August 1, 2018.  

——————————

Rule 12. Docketing the appeal; filing a representation statement; filing the record.


——————————

12-1. Filing the record

Rules text
In an appeal from a district court in which a transcript is ordered, the record is deemed completed and filed on the date the court reporter files the transcript with the district court. In an appeal from a district in which there was no hearing below (including an appeal from summary judgment), or all necessary transcripts are already on file, or a transcript not ordered, the record is deemed completed and filed on the date the appeal is docketed in the court of appeals pursuant to FRAP 12(a). The provisions of this rule also apply to the review of a Tax Court decision. [See 11th Cir. R. 31-1 for the time for serving and filing briefs.] 
  

——————————

12-2. Clerk's Consolidation of Appeals

Rules text
The clerk may, at the time of docketing or thereafter, notify the affected parties that it has determined, sua sponte, that consolidation of appeals is either required by statute or is in the interest of judicial economy, such as when multiple appeals raise the same or similar issues, and shall direct the parties in the notice to file written objections, if any, to the proposed consolidation within 14 days of the notice. If no party objects to the proposed consolidation within the allotted 14 days, the clerk may consolidate the appeals; if the clerk receives a timely objection, the matter shall be referred to the Court for decision. 
  

  Editor's notes. - This rule was amended effective August 1, 2018.  

——————————

I.O.P.

Rules text
1.  Docketing an Appeal. Appeals are immediately docketed upon receipt of the notice of appeal and district court docket entries. A general docket number is assigned and all counsel and pro se parties are so advised. Failure to pay the docket fee does not prevent the appeal from being docketed but is grounds for dismissal of the appeal by the clerk under the authority of 11th Cir. R. 42-1. 
  
2.  Appearance of Counsel Form. An Appearance of Counsel Form is the required form for the Representation Statement required to be filed by FRAP 12(b). See  11th Cir. R. 46-5. 
  
Cross-Reference: FRAP 3, 13, 46 
  

  Editor's notes. - This procedure was amended effective April 1, 2010.  

——————————

Rule 12.1. Remand after an indicative ruling by the district court on a motion for relief that is barred by a pending appeal.


——————————

12.1-1. Indicative ruling by the district court

Rules text
(a)  A party who files a motion in the district court that the district court lacks authority to grant because an appeal is pending must, within 14 days after filing the motion, serve and file a motion in this court to stay the appeal until the district court rules on the motion before it. If this court stays the appeal, the party who filed the motion in the district court must, unless this court orders otherwise, file written status reports at 30-day intervals from the date of this court's order informing this court of the status of the district court proceedings. 
  
(b)  If the motion filed in the district court is one that does not request substantive relief from the order or judgment under appeal, such as a motion to correct a clerical error pursuant to Fed.R.Civ.P. 60(a), any party to the appeal may file a motion for a limited remand to give the district court authority to rule on the motion, without waiting for the district court to signify its intentions on the motion. A response and reply may be filed in compliance with FRAP 27 and the corresponding local rules of this court. 
  
(c)  If the motion filed in the district court requests substantive relief from the order or judgment under appeal, such as a motion to modify a preliminary injunction or a motion for relief from judgment pursuant to Fed.R.Civ.P. 60(b), the district court may consider whether to grant or deny the motion without obtaining a remand from this court. 
  
(1)  If the district court determines that the motion should be denied, the district court may deny the motion without a remand by this court. 
  
(2)  If the district court determines that the motion should be granted, the district court should enter an order stating that it intends to grant the motion if this court returns jurisdiction to it. 
  
(i)  Any appellant or cross-appellant may file an objection to remand with this court within 14 days after entry of the district court's order. 
  
(ii)  If no objection to remand is filed with this court within 14 days after entry of the district court's order, this court may remand the case in full to the district court for entry of an order granting relief and will direct the clerk to close the appeal. Any such order shall constitute an express dismissal of the appeal for purposes of FRAP 12.1. 
  
(iii)  If an objection to remand is filed with this court within 14 days after entry of the district court's order, that objection will be treated as a motion for the court to retain jurisdiction. A response and reply may be filed in compliance with FRAP 27 and the corresponding local rules of this court. Upon consideration of the objections and any responses and replies, the court will determine whether to retain jurisdiction over the appeal. 
  
(iv)  If the district court enters an order on remand that fails to grant the relief the district court had stated it would grant, any appellant or cross-appellant may, within 30 days after entry of the district court's order, file a motion in this court to reopen and reinstate the closed appeal. 
  
(d)  With respect to any motion described in section (c) of this rule, if the district court determines that the motion raises a substantial issue that warrants further consideration, the district court should enter an order so stating. The district court may without a remand conduct such further proceedings as are necessary to determine whether the motion should be granted or denied. 
  
(1)  While such proceedings are pending in the district court, the appeal will remain stayed unless this court orders otherwise. 
  
(2)  If the district court thereafter determines that the motion should be denied, the district court may deny the motion without a remand by this court. 
  
(3)  If the district court thereafter determines that the motion should be granted, the provisions of section (c)(2) of this rule apply. 
  
(e)  Upon the district court's entry of any order addressing any motion described in FRAP 12.1, the parties must promptly notify this court of such order. 
  

——————————

Title III. Appeals from the United States Tax Court


——————————

Rule 13. Appeals from the Tax Court.

Rules text
[NO LOCAL RULE] 
  

——————————

I.O.P.

Rules text
Payment of fees. When the notice of appeal is filed in the Tax Court, counsel must pay to the Tax Court the court of appeals docketing fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913. Upon receipt of a copy of a notice of appeal, the clerk of the court of appeals will transmit to counsel a notice advising of other requirements of the rules. 
  
Cross-Reference: FRAP 3, 10, 11, 12 
  

  Editor's notes. - This procedure was amended effective August 1, 2014.  

——————————

Rule 14. Applicability of other rules to appeals from the Tax Court.


——————————

14-1. Applicability of Other Circuit Rules to Appeals from the Tax Court

Rules text
All provisions of the Eleventh Circuit Rules, except any Eleventh Circuit Rules accompanying FRAP 4, 6-9, 15-20, and 22-23, apply to appeals from the Tax Court. Except as otherwise indicated, as used in any applicable Eleventh Circuit Rule the term "district court" includes the Tax Court, the term "district judge" includes a judge of the Tax Court, and the term "district court clerk" includes the Tax Court clerk. 
  

  Editor's notes. - This rule was added effective April 1, 2016.  

——————————

Title IV. Review or Enforcement of an Order of an Administrative Agency, Board, Commission, or Officer


——————————

Rule 15. Review or enforcement of an agency order - How obtained; intervention.


——————————

15-1. Procedures in proceedings for review of orders of the federal energy regulatory commission

Rules text
This court has adopted special rules for these proceedings. See Addendum Two. 
  

——————————

15-2. Petitions for review and applications for enforcement

Rules text
A copy of the order(s) sought to be reviewed or enforced shall be attached to each petition or application which is filed. In an immigration appeal, the petitioner or applicant shall also attach a copy of the Immigration Judge's order and the Notice to Appear. 
  

——————————

15-3. Answer to application for enforcement

Rules text
An answer to an application for enforcement may be served on the petitioner and filed with the clerk within 21 days after the application is filed. 
  

——————————

15-4. Motion for leave to intervene

Rules text
A motion for leave to intervene or other notice of intervention authorized by applicable statute may be filed within 30 days of the date on which the petition for review is filed. 
  

——————————

I.O.P.

Rules text
1.  Payment of Fees. The court of appeals docketing fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913, is due upon filing of the petition. Checks should be made payable to Clerk, U.S. Court of Appeals, Eleventh Circuit. If the petition is being filed electronically, payments must be made using this court's Electronic Case Files (ECF) system. Applications to file a petition in forma pauperis are governed by FRAP 24(b). 
  
2.  Notice of Origin. Counsel are requested to advise the clerk, at the time of filing, of the petitioner's place of residence, principal place of business, domicile, or other information concerning place of origin. 
  
3.  Federal Energy Regulatory Commission Proceedings. Because these matters usually involve multiple parties before the court, it has adopted special procedures of (a) simplifying and defining issues, (b) agreeing on an appendix and record, (c) assigning joint briefing responsibilities and scheduling briefs, and (d) such other matters as may aid in the disposition of the proceeding. See 11th Cir. R. 15-1 and Addendum Two. 
  
4.  National Labor Relations Board Original Contempt Proceedings. a. Assignment to Panel -  When the Board files a petition for adjudication of a respondent for civil contempt of a previously issued order or mandate of this court, the clerk normally refers it back to the original panel which previously heard or decided the matter on its merits. That panel, through the initiating judge, is then responsible for issuance of all preliminary orders including among others the order to show cause fixing the time for filing a response to the pleadings or answer. 
  
If the former panel determines that good reason exists for not assuming direction of the matter (e.g., death or retirement of a panel member or serious legal issue warranting all active judge determination in the event of a visiting judge on the panel), the clerk is notified and under the direction of the chief judge selects by lot a panel of active judges. 
  
b.  Where Evidentiary Hearing Required -  If the matter indicates that disputed issues of fact are involved requiring an evidentiary hearing, the initiating judge of the panel at that stage usually enters for the panel the Board's proposed order of reference of the matter for hearing before a special master. The order specifies the nature of the conditions, the hearing, the master's powers and duties, the filing of the master's report, including findings of fact, conclusions, and recommendations of the special master. 
  
c.  Proceedings After Master's Report -  Once the special master's report is filed, the parties are advised thereof and of the order of reference fixing the time for filing of any objections, responses to objections, and supporting briefs in support or opposition thereto. When ripe for submission the matter is usually then handled by the court under its usual procedures. 
  

  Editor's notes. - This procedure was amended effective August 1, 2014 and effective August 1, 2018.  

——————————

Rule 15.1. Briefs and Oral Argument in a National Labor Relations Board Proceeding.


——————————

15.1-1. Failure to Prosecute

Rules text
In an enforcement proceeding, if a party adverse to the National Labor Relations Board fails to file or correct the brief or appendix within the time permitted by the rules, the court may take such action as it deems appropriate including, but not limited to, entry of judgment enforcing the Board's order. 
  

  Editor's notes. - This rule was amended effective December 1, 2013.  

——————————

Rule 16. The record on review or enforcement.


——————————

16-1. Form of Paper Record

Rules text
When the record on appeal is in paper, the record shall be bound securely with durable front and back covers in a manner that will facilitate reading. The agency shall index the record by means of document numbers in consecutive order. 
  
Cross-Reference: FRAP 10 
  

  Editor's notes. - This rule was amended effective April 1, 2016.  

——————————

Rule 17. Filing the record.


——————————

17-1. Certified extracts of the record

Rules text
If a certified list of documents comprising the record is filed in lieu of the formal record, petitioner shall obtain from the agency, board, or commission a certified copy of the portions of the record relied upon by the parties in their briefs, to be numbered and indexed and filed within 21 days from the date of filing of respondent's brief, with a front and back durable (at least 90#) cover. The front cover shall contain the information specified in 11th Cir. R. 28-1(a) and be captioned "Certified Extracts of the Record." 
  

——————————

Rule 18. Stay pending review.


——————————

18-1. Motions

Rules text
Motions for stay or injunction pending review must include a copy of the decision or order from which relief is sought and of any opinion or findings of the agency. 
  

——————————

18-2. Motion for reconsideration

Rules text
A motion to reconsider, vacate, or modify an order granting or denying relief under FRAP 18 must be filed within 21 days of the entry of such order. No additional time shall be allowed for mailing. 
  

——————————

I.O.P.

Rules text
Service required. Motions for stay or injunction pending review must be served on all parties appearing below. 
  
Cross-Reference: FRAP 27 
  

——————————

Rule 19. Settlement of a judgment enforcing an agency order in part.

Rules text
[NO LOCAL RULE OR PROCEDURE] 
  

——————————

Rule 20. Applicability of rules to the review or enforcement of an agency order.


——————————

20-1. Applicability of Other Circuit Rules to the Review or Enforcement of an Agency Order

Rules text
All provisions of the Eleventh Circuit Rules, except any Eleventh Circuit Rules accompanying FRAP 3-14 and 22-23, apply to the review or enforcement of any agency order. Except as otherwise indicated, as used in any applicable Eleventh Circuit Rule the term "appellant" includes a petitioner, applicant, or movant, the term "appellee" includes a respondent, and the term "appeal" includes a petition for review or enforcement. 
  

  Editor's notes. - This rule was added effective April 1, 2016.  

——————————

Title V. Extraordinary Writs


——————————

Rule 21. Writs of mandamus and prohibition, and other extraordinary writs.

Rules text
(a)  Mandamus or Prohibition to a Court: Petition, Filing, Service, and Docketing. 
  
(1)  A party petitioning for a writ of mandamus or prohibition directed to a court must file a petition with the circuit clerk with proof of service on all parties to the proceeding in the trial court. The party must also provide a copy to the trial court judge. All parties to the proceeding in the trial court other than the petitioner are respondents for all purposes. 
  
(A)  The petition must be titled "In re [name of petitioner]." 
  
(B)  The petition must state: 
  
(i)  The relief sought;: 
  
(ii)  the issues presented; 
  
(iii)  the facts necessary to understand the issue presented by the petition; and 
  
(iv)  the reasons why the writ should issue. 
  
(C)  The petition must include a copy of any order or opinion or parts of the record that may be essential to understand the matters set forth in the petition. 
  
(3)  Upon receiving the prescribed docket fee, the clerk must docket the petition and submit it to the court. 
  
(b)  Denial; Order Directing Answer; Briefs; Precedence. 
  
(1)  The court may deny the petition without an answer. Otherwise, it must order the respondent, if any, to answer within a fixed time. 
  
(2)  The clerk must serve the order to respond on all persons directed to respond. 
  
(3)  Two or more respondents may answer jointly. 
  
(4)  The court of appeals may invite or order the trial court judge to address the petition or may invite an amicus curiae to do so. The trial court judge may request permission to address the petition but may not do so unless invited or ordered to do so by the court of appeals. 
  
(5)  If briefing or oral argument is required, the clerk must advise the parties, and when appropriate, the trial court judge or amicus curiae. 
  
(6)  The proceeding must be given preference over ordinary civil cases. 
  
(7)  The circuit clerk must send a copy of the final disposition to the trial court judge. 
  
(c)  Other Extraordinary Writs. An application for an extraordinary writ other than one provided for in Rule 21(a) must be made by filing a petition with the circuit clerk with proof of service on the respondents. Proceedings on the application must conform, so far as is practicable, to the procedures prescribed in Rule 21(a) and (b). 
  
(d)  Form of Papers; Number of Copies; Length Limits. All papers must conform to Rule 32(c)(2). An original and 3 copies must be filed unless the court requires the filing of a different number by local rule or by order in a particular case. Except by the court's permission, and excluding the accompanying documents required by Rule 21(a)(2)(C): 
  
(1)  a paper produced using a computer must not exceed 7,800 words; and 
  
(2)  a handwritten or typewritten paper must not exceed 30 pages. 
  

((As amended Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 23, 1996, eff. Dec. 1, 1996; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 28, 2016, eff. Dec. 1, 2016.))

——————————

21-1. Writs of mandamus and prohibition and other extraordinary writs

Rules text
(a)  As part of the required showing of the reasons why the writ should issue, the petition should include a showing that mandamus is appropriate because there is no other adequate remedy available. 
  
(b)  The petition shall include a Certificate of Interested Persons and Corporate Disclosure Statement as described in FRAP 26.1 and the accompanying circuit rules. 
  

  Editor's notes. - This rule was amended effective December 1, 2019.  


RESEARCH REFERENCES

Am. Jur. 2d. - 6 Am. Jur. 2d, Assistance, Writ of, §§ 18, 19. 39 Am. Jur. 2d, Habeas Corpus, §§ 121-126. 52 Am. Jur. 2d, Mandamus, § 471. 57 Am. Jur. 2d, Ne Exeat, § 17. 62B Am. Jur. 2d, Procedendo, §§ 1-3. 63A Am. Jur. 2d, Prohibition, § 46. 65 Am. Jur. 2d, Quo Warranto, § 67.  

C.J.S. - 7 C.J.S., Assistance, Writ of, § 14. 39 C.J.S., Habeas Corpus, § 176. 55 C.J.S., Mandamus, § 307. 65 C.J.S., Ne Exeat, § 10. 73 C.J.S., Prohibition, § 4. 73 C.J.S., Quo Warranto, § 2.  

——————————

I.O.P.

Rules text
Payment of fees. The court of appeals docketing fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913, is due upon filing of the petition. Checks should be made payable to Clerk, U.S. Court of Appeals, Eleventh Circuit. If the petition is being filed electronically, payments must be made using this court's Electronic Case Files (ECF) system. 
  
Cross-Reference: FRAP 26.1 
  

  Editor's notes. - This procedure was amended effective August 1, 2014 and effective August 1, 2018.  

——————————

Title VI. Habeas Corpus; Proceedings In Forma Pauperis


——————————

Rule 22. Habeas corpus and Section 2255 proceedings.


——————————

22-1. Certificate of Appealability

Rules text
In all cases brought pursuant to 28 U.S.C. §§ 2241, 2254, or 2255, a timely notice of appeal must be filed. 
  
(a)  A party must file a timely notice of appeal even if the district court issues a certificate of appealability. The district court or the court of appeals will construe a party's filing of an application for a certificate of appealability, or other document indicating an intent to appeal, as the filing of a notice of appeal. If the notice of appeal or its equivalent is filed in the court of appeals, the clerk of that court will note the date it was received and send it to the district court, pursuant to FRAP 4(d). 
  
(b)  If the district court denies a certificate of appealability, a party may seek a certificate of appealability from the court of appeals. In the event that a party does not file an application for such a certificate, the court of appeals will construe a party's filing of a timely notice of appeal as an application to the court of appeals for a certificate of appealability. 
  
(c)  An application to the court of appeals for a certificate of appealability may be considered by a single circuit judge. The denial of a certificate of appealability, whether by a single circuit judge or by a panel, may be the subject of a motion for reconsideration but may not be the subject of a petition for panel rehearing or a petition for rehearing en banc. 
  

  Editor's notes. - This rule was amended effective April 1, 2010.  

——————————

22-2. Length of Application for a Certificate of Appealability

Rules text
An application to the court of appeals for a certificate of appealability and a brief in support thereof (whether or not they are combined in a single document) collectively may not exceed the maximum length authorized for a party's principal brief [See FRAP 32(a)(7)]. A response and brief opposing an application is subject to the same limitations. 
  

——————————

22-3. Application for leave to file a second or successive habeas corpus petition or motion to vacate, set aside or correct sentence

Rules text
(a)  Form. An applicant seeking leave to file a second or successive habeas corpus petition or motion to vacate, set aside or correct sentence should use the appropriate form provided by the clerk of this court. In a death sentence case, the use of the form is optional. 
  
(b)  Finality of determination. Consistent with 28 U.S.C. § 2244(b)(3)(E), the grant or denial of an authorization by a court of appeals to file a second or successive habeas corpus petition or a motion pursuant to 28 U.S.C. § 2255 is not appealable and shall not be the subject of a motion for reconsideration, a petition for panel rehearing, or a petition for rehearing en banc. 
  

  Editor's notes. - This rule was amended effective December 1, 2016 and effective August 1, 2017.  

——————————

22-4. Assignment of capital cases

Rules text
Capital cases are randomly assigned from a roster of active judges of the court. Once assigned, the same panel will be assigned to all cases and appeals involving the same inmate under sentence of death. Replacement judges may be selected in the event a panel member takes senior status or is otherwise unavailable. 
  

  Editor's notes. - This rule was amended effective April 1, 2014, and effective December 1, 2019.  

——————————

I.O.P.

Rules text
1.  Certificate of Appealability. Consistent with FRAP 2, the court may suspend the provisions of 11th Cir. R. 22-1(d) and order proceedings in accordance with the court's direction. 
  
2.  Oral Argument in Capital Cases. The presiding judge of the panel will notify the clerk at the appropriate time whether or not there will be oral argument in the case, and if so, the date for oral argument and the amount of oral argument time allotted to each side. A capital case appeal will include oral argument on the merits unless the panel decides unanimously that oral argument is not needed. 
  
Cross-Reference: FRAP 27; 28 U.S.C. §§ 2244, 2254, 2255; Rules 9 and 11 of the Rules Governing Section 2254 and Section 2255 Cases in the United States District Courts.  
  

  Editor's notes. - This rule was amended effective April 1, 2010 and August 1, 2011.  

——————————

Rule 23. Custody or release of a prisoner in a habeas corpus proceeding.

Rules text
[NO LOCAL RULE OR PROCEDURE] 
  
Cross-Reference: FRAP 9 
  

——————————

Rule 24. Proceeding in forma pauperis.


——————————

24-1. Appeals in forma pauperis and under the Criminal Justice Act

Rules text
(a)  To meet the requirements of the Criminal Justice Act of 1964, as amended, 18 U.S.C. § 3006A, the judicial council of this circuit has adopted a plan that supplements the various plans that have been adopted by the United States district courts of this circuit by providing for representation on appeal of parties financially unable to obtain adequate representation. The circuit's CJA plan, and the guidelines for counsel, appear as Addendum Four to these rules. 
  
(b)  If counsel was appointed for a party in the district court under the Criminal Justice Act, the party may appeal without prepaying costs and without establishing the right to proceed in forma pauperis. 18 U.S.C. § 3006A(d)(6). This policy also applies to all in forma pauperis appeals from judgments of conviction. 
  

——————————

24-2. Motion for leave to proceed on appeal in forma pauperis

Rules text
A motion for leave to proceed on appeal in forma pauperis may be filed in the court of appeals within 30 days after service of notice of the action of the district court denying leave to proceed on appeal in forma pauperis. 
  

——————————

I.O.P.

Rules text
Prison Litigation Reform Act. In all civil appeals by prisoners, the Prison Litigation Reform Act of 1995 (hereinafter "the Act"), 28 U.S.C. § 1915 (as amended), requires payment of the court of appeals docketing fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913, plus the district court filing fee required by 28 U.S.C. § 1917, payable to the clerk of the United States District Court where the prisoner/appellant filed the notice of appeal. Likewise, prior to the filing of a petition for a writ of mandamus (or other writ) the Act requires payment of the court of appeals docketing fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913, payable to Clerk, U.S. Court of Appeals, Eleventh Circuit. If a prisoner is unable to pay the required fee in full at the time of filing a notice of appeal or petition for a writ, the appropriate district court (if a notice of appeal is filed) or this court (if a petition for a writ is filed) may allow the prison or other institution of confinement to pay the fee in installments from the prisoner's account. 
  

  Editor's notes. - This procedure was amended effective August 1, 2014.  

——————————

Title VII. General Provisions


——————————

Rule 25. Filing and service.


——————————

25-1. Filings from party represented by counsel

Rules text
When a party is represented by counsel, the clerk may not accept filings from the party. 
  

——————————

25-2. Filing of papers transmitted by alternate means

Rules text
The clerk may specially authorize the filing of papers transmitted by alternate means in emergencies and for other compelling circumstances. In such cases, signed originals must thereafter also be furnished by conventional means. Provided that the clerk had given prior authorization for transmission by alternate means and the papers conform to the requirements of FRAP and circuit rules, the signed originals will be filed nunc pro tunc  to the receipt date of the papers transmitted by alternate means. The court may act upon the papers transmitted by alternate means prior to receipt of the signed originals. 
  

  Editor's notes. - This rule was amended effective December 1, 2013.  

——————————

25-3. Electronic Case Files (ECF) System

Rules text
(a)  Electronic Filing and Service. It is mandatory that all counsel of record use the court's Electronic Case Files (ECF) system. Non-incarcerated pro se parties are permitted to use the court's ECF system. However, once a non-incarcerated pro se party has elected to use the ECF system, such party is required to do so unless the court grants the party's request to not use the system or revokes the party's permission upon a finding that the party has abused the privilege of using the ECF system. Documents must be filed and served electronically in accordance with the procedures adopted by the court and set forth in the Eleventh Circuit Guide to Electronic Filing. The Eleventh Circuit Guide to Electronic Filing, and information and training materials related to electronic filing, are available at www.ca11.uscourts.gov. 
  
The notice generated and e-mailed by the ECF system constitutes service of all electronically filed documents on attorneys and pro se parties registered to use the ECF system. Independent service, either by paper or otherwise, need not be made on those attorneys or parties. Incarcerated pro se litigants, non-incarcerated pro se litigants who choose not to file electronically or whose permission to file electronically has been revoked, and attorneys who are exempt from electronic filing must be served by the filing party through the conventional means of service set forth in FRAP 25. 
  
(b)  Attorney Exemption. Upon motion and a showing of good cause, the court may exempt an attorney from the electronic filing requirements and authorize filing and service by means other than the use of the ECF system. The motion, which need not be filed or served electronically, must be filed at least 14 days before the brief, petition, or other document is due. Also see 11th Cir. R. 31-5. 
  

  Editor's notes. - This rule was amended effective December 1, 2017, effective December 1, 2019, and effective August 1, 2020.  

——————————

25-4. Information and Signature Required

Rules text
All papers filed, including motions and briefs, must contain the name, office address, and telephone number of an attorney or a party proceeding pro se, and be signed by an attorney or by a party proceeding pro se. Inmate filings must be signed by the inmate and should contain name, prisoner number, institution, and street address. 
  

——————————

25-5. Maintaining Privacy of Personal Data

Rules text
In order to promote electronic access to case files while also protecting personal privacy and other legitimate interests, parties shall refrain from including, or shall partially redact where inclusion is necessary, the following personal data identifiers from all pleadings filed with the court, including exhibits thereto, whether filed electronically or in paper, unless otherwise ordered by the court. 
  
a.  Social Security numbers and Taxpayer Identification numbers. If an individual's social security number or taxpayer identification number must be included in a pleading, only the last four digits of that number should be used. 
  
b.  Names of minor children. If the involvement of a minor child must be mentioned, only the initials of that child should be used. For purposes of this rule, a minor child is any person under the age of eighteen years, unless otherwise provided by statute or court order. 
  
c.  Dates of birth. If an individual's date of birth must be included in a pleading, only the year should be used. 
  
d.  Financial account numbers. If financial account numbers are relevant, only the last four digits of these numbers should be used. 
  
e.  Home addresses. If a home address must be included, only the city and state should be used. 
  
Subject to the exemptions from the redaction requirement contained in the Federal Rules of Civil, Criminal, and Bankruptcy Procedure, as made applicable to the courts of appeals through FRAP 25(a)(5), a party filing a document containing the personal data identifiers listed above shall file a redacted document for the public file and either: 
  
(1)  a reference list under seal. The reference list shall contain the complete personal data identifier and the redacted identifier used in its place in the redacted filing. All references in the filing to the redacted identifiers included in the reference list will be construed to refer to the corresponding complete personal data identifiers. The reference list must be filed under seal, may be amended as of right, and shall be retained by the court as part of the record. A motion to file the reference list under seal is not required. Or 
  
(2)  an unredacted document under seal, along with a motion to file the unredacted document under seal specifying the type of personal data identifier included in the document and why the party believes that including it in the document is necessary or relevant. If permitted to be filed, both the redacted and unredacted documents shall be retained by the court as part of the record. 
  
The responsibility for redacting these personal data identifiers rests solely with counsel and the parties. The clerk will not review each pleading for compliance with this rule. A person waives the protection of this rule as to the person's own information by filing it without redaction and not under seal. 
  
Consistent with FRAP 25(a)(5), electronic public access is not provided to pleadings filed with the court in social security appeals and immigration appeals. Therefore, parties in social security appeals and immigration appeals are exempt from the requirements of this rule. 
  
In addition to the foregoing, a party should exercise caution when filing a document that contains any of the following information. A party filing a redacted document that contains any of the following information must comply with the rules for filing an unredacted document as described in numbered paragraph (2) above. 
  
ý  Personal identifying number, such as driver's license number; 
  
ý medical records, treatment and diagnosis; 
  
ý employment history; 
  
ý individual financial information; 
  
ý proprietary or trade secret information; 
  
ý information regarding an individual's cooperation with the government; 
  
ý national security information; 
  
ý sensitive security information as described in 49 U.S.C. § 114(s). 
  

  Editor's notes. - This rule was renumbered from 11th Cir. R. 36-1, effective December 1, 2006.   

——————————

25-6. Court Action With Respect to Impermissible Language or Information in Filings

Rules text
(a)  When any paper filed with the court, including motions and briefs, contains: 
  
(1)  ad hominem  or defamatory language; or 
  
(2)  information the public disclosure of which would constitute a clearly unwarranted invasion of personal privacy; or 
  
(3)  information the public disclosure of which would violate legally protected interests,  
  
the court on motion of a party or on its own motion, may without prior notice take appropriate action. 
  
(b)  The appropriate action the court may take in the circumstances described above includes ordering that: the document be sealed; specified language or information be stricken from the document; the document be struck from the record; the clerk be directed to remove the document from electronic public access; the party who filed the document either explain why including the specified language or disclosing the specified information in the document is relevant, necessary, and appropriate or file a redacted or replacement document. 
  
(c)  When the court takes such action under this rule without prior notice, the party may within 14 days from the date the court order is issued file a motion to restore language or information stricken or removed from the document or file the document without redaction, setting forth with particularity any reasons why the action taken by the court was unwarranted. The timely filing of such motion will postpone the due date for filing any redacted or replacement document until the court rules on the motion. 
  

——————————

25-7. Obligation to Notify Court of Change of Addresses

Rules text
Each pro se party and attorney exempt from electronic filing requirements has a continuing obligation to notify this court of any changes to the party's or attorney's mailing address and e-mail address, if any, during the pendency of the case in which the party or attorney is participating. Every attorney registered to use the ECF system has a continuing obligation to notify the PACER Service Center of any changes to the attorney's e-mail address, mailing address, telephone number, and fax number. The transmission of court documents to a previous address is effective if the pro se party or attorney has failed to comply with this rule. 
  

  Editor's notes. - This rule was amended effective August 1, 2018.  

——————————

I.O.P.

Rules text
1.  Timely filing of papers. Except as otherwise provided by FRAP 25(a) for inmate filings and for briefs and appendices, all other papers,  including petitions for rehearing, shall not be timely unless they are actually received in the clerk's office within the time fixed for filing.  
  
2.  Acknowledgment of filings. The clerk will acknowledge paper filings if a stamped self-addressed envelope is provided. 
  
3.  Filing with the clerk. The clerk's office in Atlanta is the proper place for the filing of all court documents that are exempt from electronic filing. It is open for business from 8:30 a.m. until 5:00 p.m., Eastern time, Monday through Friday (except legal holidays). Staff is available during these hours to receive filings and to respond to over-the-counter and telephone inquiries. Outside of normal business hours, an emergency telephone message system is available through which a deputy clerk may be reached by dialing the main clerk's office telephone number and following recorded instructions. 
  
4.  Papers Sent Directly to Judges' Chambers. When an attorney or party sends papers related to a pending appeal directly to a judge's chambers without having received prior approval from the court to do so, the judge shall forward the papers to the clerk for appropriate processing. The clerk will advise the attorney or party that the papers have been received by the clerk, and that the clerk's office in Atlanta is the proper place for the filing of appellate papers. 
  
5.  Miami Satellite Office. The clerk maintains a satellite office in Miami, Florida, to assist parties and counsel to access the record on appeal in appeals being briefed, and to provide other related assistance. It is open for business from 8:30 a.m. until 5:00 p.m., Eastern time, Monday through Friday (except legal holidays). 
  
All filings and case-related inquiries should be directed to the clerk's principal office in Atlanta, except that counsel who receive a calendar assigning an appeal to a specific day of oral argument in Miami should direct filings and case-related inquiries up to the date of oral argument to the Miami satellite office. Inquiries concerning bar membership, renewal of bar membership, and application for admission to the bar are to be directed to the clerk's principal office in Atlanta. 
  
Cross-Reference: FRAP 26, 45, "E-Government Act of 2002," Pub. L. No. 107-347 
  
Cross-Reference for 11th Cir. R. 25-6(a)(2): See 5 U.S.C. § 552b (c)(6) [personal privacy exception to the Freedom of Information Act] 
  

  Editor's notes. - This procedure was amended effective December 1, 2013.  

——————————

Rule 26. Computing and extending time.


——————————

26-1. Motion for extension of time

Rules text
A motion for extension of time made pursuant to FRAP 26(b) shall contain a statement that movant's counsel has consulted opposing counsel and that either opposing counsel has no objection to the relief sought, or will or will not promptly file an objection. In criminal appeals, counsel must state whether the party they represent is incarcerated. 
  

——————————

I.O.P.

Rules text
1.  Extensions of time. The court expects the timely filing of all papers within the period of time allowed by the rules, without granting extensions of time. Requests for extensions of time to file the brief or appendix are governed by 11th Cir. R. 31-2. Failure to timely file required documents may cause the appeal to be dismissed for want of prosecution, under the provisions of 11th Cir. R. 42-1, 42-2, or 42-3, or may result in possible disciplinary action against counsel as described in Addendum Eight, or both. 
  
2.  Inaccessibility of Clerk's Office. The court, by order of the chief judge, may determine that inclement weather or other extraordinary conditions have made the clerk's office inaccessible. If such a determination is made, any filings due to be made on such a day will automatically be processed as timely if received on the day that the clerk's office reopens for business. Counsel need not make any special application or request for such treatment. Further, parties and their counsel should note that ordinarily local conditions at the place from which filings are sent do not trigger the additional time for filing provisions of FRAP 26(a) except upon application to the clerk and order of court. 
  
Cross-Reference: FRAP 25, 27, 31, 42, 45 
  

  Editor's notes. - This procedure was amended effective December 1, 2013.  


RESEARCH REFERENCES

ALR. - When is office of clerk of court inaccessible due to weather or other conditions for purpose of computing time period for filing papers under Rule 6(a) of Federal Rules of Civil Procedure, 135 A.L.R. Fed 259.  

——————————

Rule 26.1. Corporate disclosure statement.


——————————

26.1-1. Certificate of interested persons and corporate disclosure statement (CIP): filing requirements

Rules text
(a)  Paper or e-filed CIPs.  
  
(1)  Every party and amicus curiae ("filers") must include a certificate of interested persons and corporate disclosure statement ("CIP") within every motion, petition, brief, answer, response, and reply filed. 
  
(2)  In addition, appellants and petitioners must file a CIP within 14 days after the date the case or appeal is docketed in this court. 
  
(3)  Also, all appellees, intervenors, respondents, and all other parties to the case or appeal must file a CIP within 28 days after the date the case or appeal is docketed in this court, regardless of whether appellants and petitioners have filed a CIP. If appellants and petitioners have already filed a CIP, appellees, intervenors, respondents, and all other parties may file a notice either indicating that the CIP is correct and complete, or adding any interested persons or entities omitted from the CIP. 
  
(b)  Web-based CIP.  On the same day any filer represented by counsel first files its paper or e-filed CIP, that filer must also complete the court's web-based CIP at www.ca11.uscourts.gov. At the website, counsel for filers will log into the web-based CIP where they will enter stock ("ticker") symbol information for publicly traded corporations to be used by the court in electronically checking for recusals. If there is no publicly traded corporation involved, and thus no stock ticker symbol to enter, the filer still must complete the web-based CIP by entering "nothing to declare." 
  
Failure to complete the web-based CIP will delay processing of the motion, case, or appeal, and may result in other sanctions under 11th Cir. R. 26.1-5(c). 
  
The e-filing of a CIP by an attorney registered to use the ECF system does not relieve that attorney of the requirement to complete and keep updated the web-based CIP. Pro se filers (except attorneys appearing in particular cases as pro se parties) are not required or authorized to complete the web-based CIP. 
  

  Editor's notes. - This rule was amended effective December 1, 2016.  

——————————

26.1-2. CIP: Contents

Rules text
(a)  General. A CIP must contain a complete list of all trial judges, attorneys, persons, associations of persons, firms, partnerships, or corporations that have an interest in the outcome of the particular case or appeal, including subsidiaries, conglomerates, affiliates, parent corporations, any publicly held corporation that owns 10% or more of the party's stock, and other identifiable legal entities related to a party. 
  
In criminal and criminal-related appeals, the CIP must also disclose the identity of any victims. In bankruptcy appeals, the CIP must also identify each debtor, the members of the creditor's committee, any entity which is an active participant in the proceedings, and other entities whose stock or equity value may be substantially affected by the outcome of the proceedings. 
  
(b)  CIPs in briefs. The CIP contained in the first brief filed must include a complete list of all persons and entities known to that filer to have an interest in the outcome of the particular case or appeal. The CIP contained in the second and all subsequent briefs filed may include only persons and entities omitted from the CIP contained in the first brief filed and in any other brief that has been filed. Filers who believe that the CIP contained in the first brief filed and in any other brief that has been filed is complete must certify to that effect. 
  
(c)  CIPs in motions or petitions. The CIP contained in each motion or petition filed must include a complete list of all persons and entities known to that filer to have an interest in the outcome of the particular case or appeal. The CIP contained in a response or answer to a motion or petition, or a reply to a response, may include only persons and entities that were omitted from the CIP contained in the motion or petition. Filers who believe that the CIP contained in the motion or petition is complete must certify to that effect. 
  
(d)  CIPs in petitions for en banc consideration. In a petition for en banc consideration, the petitioner's CIP must also compile and include a complete list of all persons and entities listed on all CIPs previously filed in the case or appeal prior to the date of filing of the petition for en banc consideration. Eleventh Circuit Rule 26.1-2(b) applies to all en banc briefs. 
  

  Editor's notes. - This rule was amended effective December 1, 2010, effective December 1, 2015, and effective December 1, 2019.  

——————————

26.1-3. CIP: Form

Rules text
(a)  The CIP must list persons (last name first) and entities in alphabetical order, have only one column, and be double-spaced. 
  
(b)  A corporate entity must be identified by its full corporate name as registered with a secretary of state's office and, if its stock is publicly listed, its stock ("ticker") symbol must be provided after the corporate name. If no publicly traded company or corporation has an interest in the outcome of the case or appeal, a statement certifying to that effect must be included at the end of the CIP and must be entered into the web-based CIP. 
  
(c)  At the top of each page, the court of appeals docket number and short style must be noted (name of first-listed plaintiff or petitioner v. name of first-listed defendant or respondent). Each page of the CIP must be separately sequentially numbered to indicate the total number of pages comprising the CIP (e.g., C-1 of 3, C-2 of 3, C-3 of 3). These pages do not count against any length limitations imposed on the papers filed. 
  
(d)  When being included in a document, the CIP must immediately follow the cover page within a brief, and must precede the text in a petition, answer, motion, response, or reply. 
  

  Editor's notes. - This rule was amended effective December 1, 2015 and December 1, 2016.  

——————————

26.1-4. CIP: Amendments

Rules text
Every filer is required to notify the court immediately of any additions, deletions, corrections, or other changes that should be made to its CIP. A filer must do so by filing an amended CIP with the court and by including an amended CIP with all subsequent filings. A filer: 
  
ý must prominently indicate on the amended CIP the fact that the CIP has been amended; 
  
ý must clearly identify the person or entity that has been added, deleted, corrected, or otherwise changed; and 
  
ý if represented by counsel, must update the web-based CIP to reflect the amendments on the same day the amended CIP is filed. 
  
If an amended CIP that deletes a person or entity is filed, every other party must, within 10 days after the filing of the amended CIP, file a notice indicating whether or not it agrees that the deletion is proper. 
  

  Editor's notes. - This rule was adopted effective December 1, 2016.  

——————————

26.1-5. Failure to submit a CIP or complete the web-based CIP

Rules text
(a)  The court will not act upon any papers requiring a CIP, including emergency filings, until the CIP is filed and the web-based CIP is completed, except to prevent manifest injustice. 
  
(b)  The clerk is not authorized to submit to the court any brief, petition, answer, motion, response, or reply that does not contain the CIP, or any of those papers in a case or appeal where the web-based CIP has not been completed, but may receive and retain the papers pending supplementation of the papers with the required CIP and pending completion of the web-based CIP. 
  
(c)  The failure to comply with 11th Cir. Rules 26.1-1 through 26.1-4 may result in dismissal of the case or appeal under 11th Cir. R. 42-1(b), return of deficient documents without action, or other sanctions on counsel, the party, or both. 
  

  Editor's notes. - This rule was adopted effective December 1, 2016.  

——————————

I.O.P.

Rules text
No action without certificate. The court will not act upon any papers requiring a Certificate of Interested Persons and Corporate Disclosure Statement, including emergency filings, until the certificate is filed, except to prevent injustice. 
  
Cross-Reference: FRAP 5, 5.1, 21, 27, 28, 29, 35 
  

——————————

Rule 27. Motions.


——————————

27-1. Motions

Rules text
(a)  Number of Copies and Form of Motion. (1) When a motion is filed in paper, an original and three copies of the motion and supporting papers must be filed if the motion requires panel action. An original and one copy of the motion and supporting papers must be filed if the motion may be acted upon by a single judge or by the clerk [see 11th Cir. R. 27-1(c) and (d)]. 
  
(2)  A motion filed in paper must contain proof of service on all parties, and should ordinarily be served on other parties by means which are as equally expeditious as those used to file the motion with the court. 
  
(3)  A motion shall be accompanied by, and the opposing party shall be served with, supporting documentation required by FRAP 27, including relevant materials from previous judicial or administrative proceedings in the case or appeal. A party moving for a stay must include a copy of the judgment or order from which relief is sought and any opinion and findings of the district court. 
  
(4)  In addition to matters required by FRAP 27, a motion shall contain a brief recitation of prior actions of this or any other court or judge to which the motion, or a substantially similar or related application for relief, has been made. 
  
(5)  A motion for extension of time made pursuant to FRAP 26(b) shall, and other motions where appropriate may, contain a statement that movant's counsel has consulted opposing counsel and that either opposing counsel has no objection to the relief sought, or will or will not promptly file an objection. 
  
(6)  In criminal appeals, counsel must state whether the party they represent is incarcerated. 
  
(7)  Both retained and appointed counsel who seek leave to withdraw from or to dismiss a criminal appeal must recite in the motion that the party they represent has been informed of the motion and either approves or disapproves of the relief sought and show service of the motion on the party they represent. 
  
(8)  Appointed counsel who seek leave to withdraw from representation in a criminal appeal must follow procedures set forth by the Supreme Court in Anders v. California,  386 U.S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967). It is counsel's responsibility to ensure that the record contains transcripts of relevant  proceedings in the case, including pre-trial proceedings, trial proceedings (including opening and closing arguments and jury instructions), and sentencing proceedings. Counsel's brief in support of a motion to withdraw under Anders  must contain a certificate of service indicating that the brief has been served on the party represented as well as on the other parties to the appeal. 
  
(9)  All motions filed with the court shall include a Certificate of Interested Persons and Corporate Disclosure Statement as described in FRAP 26.1 and the accompanying circuit rules. 
  
(10)  A motion must comply with the typeface and type style requirements of FRAP 32(a)(5) and 32(a)(6). 
  
(11)  A motion must comply with the requirement for references to the record found at 11th Cir. R. 28-5. 
  
(b)  Emergency motions. (1) Except in capital cases in which execution has been scheduled, a motion will be treated as an emergency motion only when both  of the following conditions are present: 
  
1.  The motion will be moot unless a ruling is obtained within seven days; and 
  
2.  If the order sought to be reviewed is a district court order or action, the motion is being filed within seven days of the filing of the district court order or action sought to be reviewed. 
  
Motions that do not meet these two conditions but in which a ruling is required by a date certain may be treated as "time sensitive" motions. 
  
(2)  A party requesting emergency action shall label the motion as "Emergency Motion" and state the nature of the emergency and the date by which action is necessary. The motion or accompanying memorandum shall state the reasons for granting the requested relief and must specifically discuss: 
  
(i)  the likelihood the moving party will prevail on the merits; 
  
(ii)  the prospect of irreparable injury to the moving party if relief is withheld; 
  
(iii)  the possibility of harm to other parties if relief is granted; and 
  
(iv)  the public interest. 
  
Counsel filing the motion shall make every possible effort to serve the motion personally; if this is not possible, counsel shall notify opposing counsel promptly by telephone. 
  
(3)  If the emergency motion raises any issue theretofore raised in a district court, counsel for the moving party shall furnish copies of all pleadings, briefs, memoranda or other papers filed in the district court supporting or opposing the position taken by the moving party in the motion and copies of any order or memorandum decision of the district court relating thereto. If compliance is impossible or impractical due to time restraints or otherwise, the reason for non-compliance shall be stated. 
  
(4)  To expedite consideration by the court in a genuine emergency, the movant or his or her counsel must telephone the clerk at the earliest practical time and describe a motion that has not yet been filed in writing. This is not a substitute for the filing required by FRAP 27(a). Failure to notify the clerk via telephone in advance may delay the processing of the motion. 
  
(5)  Except in capital cases in which execution has been scheduled, counsel will be permitted to file an emergency motion outside of normal business hours only when both  of the following conditions are present: 
  
1.  The motion will be moot unless a ruling is obtained prior to noon [Eastern Time] of the next business day; and 
  
2.  If the order or action sought to be reviewed is a district court order or action, the motion is being filed within two business days of the filing of the district court order or action sought to be reviewed. 
  
(c)  Motions for Procedural Orders Acted Upon by the Clerk. The clerk is authorized, subject to review by the court, to act for the court on the following unopposed  procedural motions: 
  
(1)  to extend the time for filing briefs or other papers in appeals not yet assigned or under submission; 
  
(2)  to withdraw appearances except for court-appointed counsel; 
  
(3)  to make corrections at the request of counsel in briefs or pleadings filed in this court; 
  
(4)  to extend the time for filing petitions for rehearing for not longer than 28 days, but only when the court's opinion is unpublished; 
  
(5)  to abate or stay further proceedings in appeals, provided that the requesting party files a written status report with the clerk at 30-day intervals, indicating whether the abatement or stay should continue; 
  
(6)  to supplement or correct records; 
  
(7)  to consolidate appeals from the same district court; 
  
(8)  to incorporate records or briefs from former appeals; 
  
(9)  to grant leave to file further reply or supplemental briefs before argument in addition to the single reply brief permitted by FRAP 28(c); 
  
(10)  to reinstate appeals dismissed by the clerk; 
  
(11)  to enter orders continuing on appeal district court appointments of counsel for purposes of compensation; 
  
(12)  to file briefs in excess of the page and type-volume limitations set forth in FRAP 32(a)(7), but only upon a showing of extraordinary circumstances; 
  
(13)  to extend the time for filing Bills of Costs. 
  
(14)  to permit the release of the record from the clerk's custody but only upon a showing of extraordinary circumstances; 
  
(15)  to grant leave to adopt by reference any part of the brief of another; 
  
(16)  to intervene in a proceeding seeking review or enforcement of an agency order; 
  
(17)  to intervene pursuant to 28 U.S.C. § 2403; 
  
(18)  for substitution of parties. 
  
The clerk is authorized, subject to review by the court, to act for the court on the following opposed  procedural motions: 
  
(19)  to grant moderate extensions of time for filing briefs or other papers in appeals not yet assigned or under submission unless substantial reasons for opposition are advanced; 
  
(20)  to expedite briefing in a direct appeal of a criminal conviction and/or sentence when it appears that an incarcerated defendant's projected release is expected to occur prior to the conclusion of appellate proceedings. 
  
The clerk is also authorized to carry a motion with the case where there is no need for court action prior to the time the matter is considered on the merits by a panel. 
  
(d)  Motions Acted Upon by a Single Judge. Under FRAP 27(c), a single judge may, subject to review by the court, act upon any request for relief that may be sought by motion, except to dismiss or otherwise determine an appeal or other proceeding. Without limiting this authority, a single judge is authorized to act, subject to review by the court, on the following motions: 
  
(1)  where opposed, motions that are subject to action by the clerk under part (c) of this rule; 
  
(2)  for certificates of appealability under FRAP 22(b) and 28 U.S.C. § 2254; 
  
(3)  to appeal in forma pauperis pursuant to FRAP 24 and 28 U.S.C. § 1915(a); 
  
(4)  to appoint counsel for indigent persons appealing from judgments of conviction or from denial of writs of habeas corpus or petitions filed under 28 U.S.C. § 2255, or to permit court appointed counsel to withdraw; 
  
(5)  to extend the length of briefs except in capital cases, and to extend the length of petitions for rehearing or rehearing en banc; 
  
(6)  to extend the times prescribed by the rules of this court for good cause shown (note that FRAP 26(b) forbids the court to enlarge the time for taking various actions, including the time for filing a notice of appeal); in criminal appeals, counsel requesting an extension of time to file a brief must state whether the party they represent is incarcerated; 
  
(7)  to exercise the power granted in FRAP 8 and 9 with respect to stays or injunctions or releases in criminal cases pending appeal but subject to the restrictions set out therein, and under FRAP 18 with respect to stays pending review of decisions or orders of agencies but subject to the restrictions on the power of a single judge contained therein; 
  
(8)  to stay the issuance of mandates; 
  
(9)  to expedite appeals; 
  
(10)  to file briefs as amicus curiae prior to issuance of a panel opinion. 
  
(e)  Two-Judge Motions Panels. Specified motions as determined by the court may be acted upon by a panel of two judges. 
  
(f)  Motions Shall Not be Argued. Unless ordered by the court no motion shall be orally argued. 
  
(g)  Effect of a Ruling on a Motion. A ruling on a motion or other interlocutory matter, whether entered by a single judge or a panel, is not binding upon the panel to which the appeal is assigned on the merits, and the merits panel may alter, amend, or vacate it. 
  

  Editor's notes. - This rule was amended effective December 1, 2013, effective August 1, 2018, effective August 1, 2019, and effective December 1, 2019.  

——————————

27-2. Motion for reconsideration

Rules text
A motion to reconsider, vacate, or modify an order must be filed within 21 days of the entry of such order.  No additional time shall be allowed for mailing. 
  

——————————

27-3. Successive motions for reconsideration not permitted

Rules text
A party may file only one motion for reconsideration with respect to the same order. Likewise, a party may not request reconsideration of an order disposing of a motion for reconsideration previously filed by that party. 
  

——————————

27-4. Sanctions for Filing a Frivolous Motion.

Rules text
When a party or an attorney practicing before this court files a frivolous motion, the court may, on motion of a party, or on its own motion after notice and a reasonable opportunity to respond, impose an appropriate sanction on the party, the attorney, or both. For purposes of this rule, a motion is frivolous if: 
  
(a)  it is without legal merit and cannot be supported by a reasonable argument for an extension, modification, or reversal of existing law, or the establishment of new law; or 
  
(b)  it contains assertions of material facts that are false or unsupported by the record; or 
  
(c)  it is presented for an improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation. 
  
Sanctions may be monetary or nonmonetary in nature. Monetary sanctions may include an order to pay a penalty into the court, or an order directing payment to another party of some or all of the attorney's fees and expenses incurred by that party as a result of the frivolous motion, or both. 
  
When a motion to impose sanctions is filed under this rule, the court may, if warranted, award to the party prevailing on the motion reasonable attorney's fees and expenses incurred in presenting or opposing the motion. 
  

——————————

I.O.P.

Rules text
1.  Routing procedures to judges. Pre-submission motions requiring consideration by judges are assigned to motions panels. Composition of these panels is changed at the beginning of each court year in October, and upon a change in the court's membership. The clerk submits the motion papers to the judges assigned in rotation from a routing log, the effect of which is to route motions randomly to judges based on filing date. In matters requiring panel action, the papers are sent to the first judge (initiating judge), who will transmit them to the second judge with a recommendation. The second judge in turn sends them on to the third judge who returns the file and an appropriate order to the clerk. 
  
2.  Emergency Motion Procedure. Emergency motions are assigned in rotation from a separate emergency routing log. The papers are forwarded to all panel members simultaneously. If the matter requires that counsel contact panel members individually, the clerk after first securing panel approval will advise counsel (or parties) of the identity of the panel members to whom the appeal is assigned. 
  
3.  Motions to Expedite Appeals. Except as otherwise provided in these rules, and unless the court directs otherwise, an appeal may be expedited only by the court upon motion and for good cause shown. Unless the court otherwise specifies, the clerk will fix an appropriate briefing schedule which will permit the appeal to be heard at an early date. 
  
4.  Motions after Assignment of Appeal to Calendar. After an appeal is assigned to a non-argument or oral argument calendar, motions in that appeal are circulated to that panel rather than to an administrative motions panel. 
  
5.  Signature Required. 11th Cir. R. 25-4 requires motions to be signed by an attorney or by a party proceeding pro se.  
  
6.  Acknowledgment of Motions. The clerk will acknowledge filing of a motion if a stamped self-addressed envelope is provided. 
  
7.  Withdrawing Motions. If a party no longer requires a ruling by the court on a pending motion, the filing party should file a motion to withdraw the motion. 
  

Cross references. - Cross-Reference: FRAP 8, 9, 18, 26, 26.1, 32, 43; U.S. S. Ct. Rule 43.  

  Editor's notes. - This procedure was amended effective December 1, 2016.  


JUDICIAL DECISIONS

Cited in Freeman v. Cavazos, 923 F.2d 1434 (11th Cir. 1991).  


RESEARCH REFERENCES

C.J.S. - 36 C.J.S., Federal Courts, § 300. 60 C.J.S., Motions and Orders, §§ 10, 17, 18, 38.  

——————————

Rule 28. Briefs.


——————————

28-1. Briefs - Contents

Rules text
Each principal brief shall consist, in the order listed, of the following:  
  
(a)  Cover page.  Elements to be shown on the cover page include the court of appeals docket number centered at the top; the name of this court; the title of the case [see FRAP 12(a)]; the nature of the proceeding [e.g., Appeal, Petition for Review]; the name of the court, agency, or board below; the title of the brief, identifying the party or parties for whom the brief is filed; and the name, office address, and telephone number of the attorney. See  FRAP 32(a)(2). 
  
(b)  Certificate of interested persons and corporate disclosure statement.  A Certificate of Interested Persons and Corporate Disclosure Statement ("CIP") is required of every party and amicus curiae. The CIP shall comply with FRAP 26.1 and the accompanying circuit rules, and shall be included within each brief immediately following the cover page. 
  
(c)  Statement regarding oral argument.  Appellant's brief shall include a short statement of whether or not oral argument is desired, and if so, the reasons why oral argument should be heard. Appellee's brief shall include a similar statement. The court will accord these statements due, though not controlling, weight in determining whether oral argument will be heard. See  FRAP 34(a) and (f) and 11th Cir. R. 34-3(c). 
  
(d)  Table of contents.  The table of contents shall include page references to each section required by this rule to be included within the brief. The table shall also include specific page references to each heading or subheading of each issue argued. 
  
(e)  Table of citations.  The Table of Citations shall show the locations in the brief of citations, and shall contain asterisks in the margin identifying the citations upon which the party primarily relies. 
  
(f)  Statement regarding adoption of briefs of other parties.  A party who adopts by reference any part of the brief of another party pursuant to FRAP 28(i) shall include a statement describing in detail which briefs and which portions of those briefs are adopted. 
  
(g)  Statement of subject-matter and appellate jurisdiction.  The jurisdictional statement must contain all information required by FRAP 28(a)(4)(A) through (D). 
  
(h)  Statement of the issues. 
  
(i)  Statement of the case.  In the statement of the case, as in all other sections of the brief, every assertion regarding matter in the record shall be supported by a reference to the volume number (if available), document number, and page number of the original record where the matter relied upon is to be found. The statement of the case shall briefly recite the nature of the case and shall then include: 
  
(i)  the course of proceedings and dispositions in the court below. IN CRIMINAL APPEALS, COUNSEL MUST STATE WHETHER THE PARTY THEY REPRESENT IS INCARCERATED; 
  
(ii)  a statement of the facts. A proper statement of facts reflects a high standard of professionalism. It must state the facts accurately, those favorable and those unfavorable to the party. Inferences drawn from facts must be identified as such; 
  
(iii)  a statement of the standard or scope of review for each contention. For example, where the appeal is from an exercise of district court discretion, there shall be a statement that the standard of review is whether the district court abused its discretion. The appropriate standard or scope of review for other contentions should be similarly indicated, e.g., that the district court erred in formulating or applying a rule of law; or that there is insufficient evidence to support a verdict; or that fact findings of the trial judge are clearly erroneous under Fed.R.Civ.P. 52(a); or that there is a lack of substantial evidence in the record as a whole to support the factual findings of an administrative agency; or that the agency's action, findings and conclusions should be held unlawful and set aside for the reasons set forth in 5 U.S.C. § 706(2). 
  
(j)  Summary of the argument.  The opening briefs of the parties shall also contain a summary of argument, suitably paragraphed, which should be a clear, accurate and succinct condensation of the argument actually made in the body of the brief. It should not be a mere repetition of the headings under which the argument is arranged. It should seldom exceed two and never five pages. 
  
(k)  Argument and citations of authority.  Citations of authority in the brief shall comply with the rules of citation in the latest edition of either the "Bluebook" (A Uniform System of Citation) or the "ALWD Guide" (Association of Legal Writing Directors' Guide to Legal Citation). Citations shall reference the specific page number(s) which relate to the proposition for which the case is cited. For state reported cases the national reporter series should be cross referenced (e.g., Southern Reporter, Southeast Reporter). 
  
(l)  Conclusion.   
  
(m)  Certificate of compliance.  The certificate described in FRAP 32(g), if required by that rule. 
  
(n)  Certificate of service. The certificate described in FRAP 25(d), if required by that rule. 
  

  Editor's notes. - This rule was amended effective August 1, 2011, effective August 1, 2016, effective December 1, 2016, and effective December 1, 2019.  


RESEARCH REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d, Appeal and Error, § 691.  

——————————

28-2. Appellee's brief

Rules text
An appellee's brief need not contain items (g), (h), and (i) of 11th Cir. R. 28-1 if the appellee is satisfied with the appellant's statement. 
  

——————————

28-3. Reply brief

Rules text
A reply brief need contain only items (a), (b), (d), (e), (k), (m) and (n) of 11th Cir. R. 28-1. 
  

  Editor's notes. - This rule was amended effective August 1, 2016.  

——————————

28-4. Briefs from party represented by counsel

Rules text
When a party is represented by counsel, the clerk may not accept a brief from the party. 
  

——————————

28-5. References to the Record

Rules text
References to the record in a brief must be to document number and page number. The page number in a transcript is the page number that appears in the header generated by the district court's electronic filing system if available at the time of filing. Otherwise, the page number is the page number assigned by the court reporter. The brief must note the reference format used. A reference may (but need not) contain the full or abbreviated name of a document. 
  

  Editor's notes. - This rule was amended effective August 1, 2019, and effective August 1, 2020.  

——————————

I.O.P.

Rules text
1.  Signature required. 11th Cir. R. 25-4 requires briefs to be signed by an attorney or by a party proceeding pro se. 
  
2.  "One attorney, one brief". Unless otherwise directed by the court, an attorney representing more than one party in an appeal may only file one principal brief (and one reply brief, if authorized), which will include argument as to all of the parties represented by that attorney in that appeal, and one (combined) appendix. A single party responding to more than one brief, or represented by more than one attorney, is similarly bound.  
  
3.  Adoption of briefs of other parties. The adoption by reference of any part of the brief of another party pursuant to FRAP 28(i) does not fulfill the obligation of a party to file a separate brief which conforms to 11th Cir. R. 28-1, except upon written motion granted by the court. 
  
4.  Waiver of reply brief. A party may waive the right to file a reply brief. Immediate notice of such waiver to the clerk will expedite submission of the appeal to the court. 
  
5.  Supplemental briefs. Supplemental briefs may not be filed without leave of court. The court may, particularly after an appeal is orally argued or submitted on the non-argument calendar, call for supplemental briefs on specific issues. 
  
6.  Citation of supplemental authorities. After a party's brief has been filed, counsel may direct a letter to the clerk with citations to supplemental authorities. See   FRAP 28(j). The body of the letter must not exceed 350 words, including footnotes. If a new case is not reported, copies should be appended. When such a letter is filed in paper, four copies must be filed, with service on opposing counsel. 
  
7.  Briefs in consolidated cases and appeals. Unless the parties otherwise agree or the court otherwise orders, the party who filed the first notice of appeal shall be deemed the appellant for purposes of FRAP 28, 30, and 31 and the accompanying circuit rules. 
  
8.  Corporate reorganization - Chapter 11. The first appeal is handled in the usual manner. Counsel shall state in their briefs whether the proceeding is likely to be complex and protracted so that the panel can determine whether it should enter an order directing that it will be the permanent panel for subsequent appeals in the same matter. If there are likely to be successive appeals, a single panel may thus become fully familiar with the case making the handling of future appeals more expeditious and economical for litigants, counsel and court. 
  
9.  Requesting copies of the record. Pursuant to FRAP 45(d), where there is an original paper record on appeal, that record may not be circulated to counsel or parties. Counsel or parties may obtain copies of specified portions of the record upon payment of the per page copy fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913. The copy fee is not automatically waived simply because a party has been allowed to proceed on appeal in forma pauperis, but may be waived by court order upon an appropriate motion supported by an affidavit of indigency which substantially complies with Form 4 in the Appendix to the FRAP Rules. 
  
Requests for copies must be in writing and should identify the items to be copied by reference to the district court docket sheet or the agency's list of documents comprising the record. Upon receipt of such a written request, this office will advise the requesting party of the total number of pages to be copied and the cost. Upon payment of the required copying fee, the requested copies will be sent. 
  
Cross-Reference: FRAP 26.1, 32.1, 36 
  

  Editor's notes. - This procedure was amended effective December 1, 2013.  

——————————

Rule 28.1. Cross-Appeals.


——————————

28.1-1. Briefs in Cross-Appeals

Rules text
In addition to the requirements of FRAP 28.1, briefs in cross-appeals are also governed by 11th Cir. R. 28-1 through 28-5 and the Internal Operating Procedures corresponding to those rules. 
  

——————————

28.1-2. Briefing Schedule in Cross-Appeals

Rules text
Except as otherwise provided by 11th Cir. R. 31-1, the initial brief of appellant/cross-appellee shall be served and filed within 40 days after the date on which the record is deemed filed as provided by 11th Cir. R. 12-1. The brief of appellee/cross-appellant shall be served and filed within 30 days after service of the last appellant's brief. The second brief of appellant/cross-appellee shall be served and filed within 30 days after service of the last appellee/cross-appellant's brief. Appellee/cross-appellant's reply brief shall be served and filed within 21 days after service of the last appellant/cross-appellee's second brief. 
  

  Editor's notes. - This rule was amended effective December 1, 2018.  

——————————

I.O.P.

Rules text
1.  Designation of Appellant in Cross-Appeals. If parties agree to modify the designation of appellant pursuant to FRAP 28.1(b), counsel are expected to advise the clerk in writing, upon commencement of the briefing schedule, which party will file the first brief. 
  
2.  Color of Covers of Briefs in Cross-Appeals. In cross-appeals the color of the covers of briefs shall be as follows: 
  
brief of appellant - blue 
  
brief of appellee-cross-appellant - red 
  
brief of cross-appellee and reply brief for appellant - yellow 
  
reply brief of cross-appellant - gray 
  
amicus - green 
  
appellate intervenor - green 
  
If supplemental briefs are allowed to be filed by order of the court, the color of their covers shall be tan. 
  

——————————

Rule 29. Brief of an amicus curiae.


——————————

29-1. Motions for leave

Rules text
Motions for leave to file a brief of amicus curiae must comply with FRAP 27 and 11th Cir. R. 27-1, including the requirement of a Certificate of Interested Persons and Corporate Disclosure Statement as described in FRAP 26.1 and the accompanying circuit rules. 
  

  Editor's notes. - This rule was amended effective April 3, 2017.  

——————————

29-2. Amicus brief

Rules text
In addition to the requirements of FRAP 29(a)(4), an amicus brief must contain items (a), (b), (d), (e), (h), (j), (k), (l), (m) and (n) of 11th Cir. R. 28-1. 
  
Cross-Reference: FRAP 26.1  
  

  Editor's notes. - This rule was amended effective December 1, 2016.  

——————————

29-3. Motion for Leave to File Amicus Brief in Support of Petition for Rehearing En Banc

Rules text
A request for leave to file an amicus brief in support of a petition for rehearing en banc must be made by motion accompanied by the proposed brief in conformance with 11th Cir. R. 35-5, except that subsections (f) and (k) may be omitted. The proposed amicus brief must not exceed the length limits set out in FRAP 29(b)(4), exclusive of items required by 11th Cir. R. 35-5(a), (b), (c), (d), and (j). The cover must be green. An amicus curiae must file its proposed brief, accompanied by a motion for filing when necessary, no later than seven days after the petition for rehearing en banc being supported is filed. Unless the court directs otherwise, no response to the motion may be filed. 
  

  Editor's notes. - This rule was renumbered from 11th Cir. R. 35-6, effective December 1, 2016, and amended effective April 3, 2017.  

——————————

29-4. Motion for Leave to File Amicus Brief in Support of Petition for Panel Rehearing

Rules text
A request for leave to file an amicus brief in support of a petition for panel rehearing must be made by motion accompanied by the proposed brief in conformance with FRAP 29(a)(3) and (a)(4) and the corresponding circuit rules. The proposed amicus brief must not exceed the length limits set out in FRAP 29(b)(4), exclusive of items that do not count towards page limitations as described in 11th Cir. R. 32-4. The cover must be green. An amicus curiae must file its proposed brief, accompanied by a motion for filing when necessary, no later than seven days after the petition for panel rehearing being supported is filed. Unless the court directs otherwise, no response to the motion may be filed. 
  

  Editor's notes. - This rule was renumbered from 11th Cir. R. 40-6, effective December 1, 2016, and amended effective April 3, 2017.  

——————————

I.O.P.

Rules text
1.  Citation of Supplemental Authorities. After an amicus brief has been filed, counsel for amicus may direct a letter to the clerk with citations to supplemental authorities. See FRAP 28(j). The body of the letter must not exceed 350 words, including footnotes. If a new case is not reported, copies should be appended. When such a letter is filed in paper, four copies must be filed, with service on counsel for the parties and other amicus curiae in the appeal. 
  
2.  Length of Amicus Brief in a Cross-Appeal. The maximum length of an amicus brief in a cross-appeal, regardless of the party supported, is one-half the maximum length authorized by FRAP 28.1(e) for an appellant/cross-appellee's principal brief. 
  
Cross-Reference: FRAP 26.1 
  

——————————

Rule 30. Appendix to the briefs.


——————————

30-1. Appendix - Appeals from district court and tax court

Rules text
(a)  Contents.  In appeals from district courts and the tax court, the appellant must file an appendix containing those items required by FRAP 30(a)(1), which are: 
  
ý the relevant docket entries in the proceeding below; 
  
ý the relevant portions of the pleadings, charge, findings, or opinion; 
  
ý the judgment, order, or decision in question; and 
  
ý other parts of the record to which the parties wish to direct the court's attention. 
  
Other than FRAP 30(a)(1), the requirements in FRAP 30 do not apply in this circuit. 
  
Consistent with the requirements of FRAP 30(a)(1) that the appendix contain relevant docket entries and relevant portions of the record, this court has determined that the following items are either relevant docket entries or relevant portions of the record in the types of appeals specified below and thus must be included in the appendix: 
  
(1)  the district court or tax court docket sheet, including, in bankruptcy appeals, the bankruptcy court docket sheet; 
  
(2)  in an appeal in a criminal case, the indictment, information, or petition as amended; 
  
(3)  in an appeal in a civil case, the complaint, answer, response, counterclaim, cross-claim, and any amendments to such items; 
  
(4)  those parts of any pretrial order relevant to the issues on appeal; 
  
(5)  the judgment or interlocutory order appealed from; 
  
(6)  any other order or orders sought to be reviewed, including, in bankruptcy appeals, the order(s) of the bankruptcy court appealed to the district court; 
  
(7)  in an appeal from the grant or denial of a petition for a writ of habeas corpus under 28 U.S.C. § 2254, all opinions by any state court previously rendered in the criminal prosecution and related collateral proceedings and appeals, and any state court orders addressing any claims and defenses brought by the petitioner in the federal action. This requirement applies whether or not the state court opinions and orders are contained in the district court record; 
  
(8)  any supporting opinion, findings of fact and conclusions of law filed or delivered orally by the court; 
  
(9)  if the correctness of a jury instruction is in issue, the instruction in question and any other relevant part of the jury charge; 
  
(10)  a magistrate's report and recommendation, when appealing a court order adopting same in whole or in part; 
  
(11)  findings and conclusions of an administrative law judge, when appealing a court order reviewing an administrative agency determination involving same; 
  
(12)  the relevant parts of any document, such as an insurance policy, contract, agreement, or ERISA plan, whose interpretation is relevant to the issues on appeal; 
  
(13)  in an appeal in a criminal case in which any issue is raised concerning the guilty plea, the transcript of the guilty plea colloquy and any written plea agreement; 
  
(14)  in an appeal in a criminal case in which any issue is raised concerning the sentence, the transcript of the sentencing proceeding, and the presentence investigation report and addenda (under seal in a separate envelope); and 
  
(15)  any other pleadings, affidavits, transcripts, filings, documents, or exhibits that any one of the parties believes will be helpful to this court in deciding the appeal. 
  
Except as otherwise permitted by subsection (a)(7) of this rule, under no circumstances should a document be included in the appendix that was not submitted to the trial court. 
  
(b)  Appellee's Responsibility.  If the appellant's appendix is deficient or if the appellee's brief, to support its position on an issue, relies on parts of the record not included in appellant's appendix, the appellee must file its own supplemental appendix within seven days of filing its brief. The appellee's supplemental appendix must not duplicate any documents in the appellant's appendix. 
  
In an appeal by an incarcerated pro se party, counsel for appellee must submit an appendix that includes the specific pages of any record materials referred to in the argument section of appellee's brief and those referred to in the argument section of the appellant's brief that are relevant to the resolution of an issue on appeal. 
  
(c)  Time for Filing.  A party must file an appendix or supplemental appendix within seven days of filing the party's brief. 
  
(d)  Number of Copies.  A pro se party proceeding in forma pauperis may file only one paper copy of the appendix or supplemental appendix, except that an incarcerated pro se party is not required to file an appendix. 
  
Every other party must file two paper copies of the appendix or supplemental appendix within seven days of filing the party's brief, and if the appeal is classed for oral argument, such party must file an additional three identical paper copies of the appendix previously filed within seven days after the date on the notice from the clerk that the appeal has been classed for oral argument. The appendix must be served on counsel for each party separately represented, and on each pro se party. Where multiple parties are on one side of an appeal, they are strongly urged to file a joint appendix. 
  
For filers using the ECF system, the electronically filed appendix is the official record copy of the appendix. Use of the ECF system does not modify the requirement that filers must provide to the court the required number of paper copies of the appendix. Filers will be considered to have complied with this requirement if, on the day the electronic appendix is filed, the filer sends two paper copies to the clerk using one of the methods outlined in FRAP 25(a)(2)(A)(ii). If the appeal is classed for oral argument, the filer (except for pro se parties proceeding in forma pauperis) must file an additional three identical paper copies of the appendix in accordance with the preceding paragraph. Also see 11th Cir. R. 25-3(a). 
  
(e)  Form.  The paper appendix shall be reproduced on white paper by any duplicating or copying process capable of producing a clear black image, with a cover containing the information specified in 11th Cir. R. 28-1(a) and captioned "Appendix." The appendix shall be assembled with a front and back durable (at least 90#) white covering and shall be bound across the top with a secure fastener. Indexing tabs shall be affixed to the first page of each document in the appendix to identify and assist in locating the document. An index identifying each document contained in the appendix and its tab number shall be included immediately following the cover page. The appendix shall include a certificate of service if required by FRAP 25(d). 
  

  Editor's notes. - This rule was amended effective August 1, 2011, effective December 1, 2013, effective August 1, 2014, effective December 1, 2014, effective December 1, 2015, effective December 1, 2018, and effective December 1, 2019.  

——————————

30-2. Appendix - Agency review proceedings

Rules text
Except in review proceedings covered by 11th Cir. R. 15-1, in proceedings for review of orders of an agency, board, commission or officer, the petitioner must file an appendix containing those items required by FRAP 30(a)(1), which are: 
  
ý the relevant docket entries in the proceeding below; 
  
ý the relevant portions of the pleadings, charge, findings, or opinion; 
  
ý the judgment, order, or decision in question; and 
  
ý other parts of the record to which the parties wish to direct the court's attention. 
  
Other than FRAP 30(a)(1), the requirements in FRAP 30 do not apply in this circuit. 
  
The requirements concerning the time for filing, number of copies, and form, set out in 11th Cir. R. 30-1(c), (d), and (e), also apply in agency proceedings. In a National Labor Relations Board enforcement proceeding, the party adverse to the Board shall be considered a petitioner for purposes of this rule. 
  

  Editor's notes. - This rule was amended effective December 1, 2013 and August 1, 2014.  

——————————

30-3. Electronic appendix submission

Rules text
This rule only applies to attorneys who have been granted an exemption from the use of the ECF system under 11th Cir. R. 25-3(b). On the day the attorney's paper appendix is served, the attorney must provide the court with an electronic appendix in accordance with directions provided by the clerk. The time for serving and filing an appendix is determined by service and filing of the paper appendix. If corrections are required to be made to the paper appendix, a corrected copy of the electronic appendix must be provided. The certificate of service shall indicate the date of service of the appendix in paper format. 
  

  Editor's notes. - This rule was added effective August 1, 2014.  

——————————

I.O.P.

Rules text
1.  Indexing tabs on an appendix. For paper appendices, standard commercially-available indexing tabs or their equivalent which extend beyond the edge of the page should be staggered in sequence from top to bottom along the right-hand side. Tab numbers should correspond to the original document numbers assigned by the district court and noted on the district court docket sheet. The district court docket sheet should also be tabbed and identified. For electronic appendices, separator pages showing the appropriate tab numbers should be used in place of indexing tabs. 
  
2.  Appendices in cross-appeals. In cross-appeals the appellee-cross-appellant may (but is not required to) file an appendix within seven days of filing their first brief. 
  

  Editor's notes. - This procedure was amended effective August 1, 2011, December 1, 2013, and August 1, 2014.  

——————————

Rule 31. Serving and filing briefs.


——————————

31-1. Briefs - Time for Serving and Filing

Rules text
(a)  Briefing schedule. Except as otherwise provided herein, the appellant shall serve and file a brief within 40 days after the date on which the record is deemed filed as provided by 11th Cir. R. 12-1. The appellee shall serve and file a brief within 30 days after service of the brief of the last appellant. The appellant may serve and file a reply brief within 21 days after service of the brief of the last appellee. 
  
(b)  Pending Motions. If any of the following motions or matters are pending in either the district court or the court of appeals at the time the appeal is docketed in the court of appeals or thereafter, the appellant (or appellant/cross-appellee) shall serve and file a brief within 40 days after the date on which the district court or the court of appeals rules on the motion or resolves the matter, and the appeal is allowed to proceed, or within 40 days after the date on which the record is deemed filed as provided by 11th Cir. R. 12-1, whichever is later: 
  
ý Motion to proceed In Forma Pauperis  
  
ý Motion for a Certificate of Appealability or to expand a Certificate of Appealability 
  
ý Motion of a type specified in FRAP 4(a)(4)(A) or FRAP 4(b)(3)(A) 
  
ý Determination of excusable neglect or good cause as specified in FRAP 4(a)(5)(A) or FRAP 4(b)(4) 
  
ý Assessment of fees pursuant to the Prisoner Litigation Reform Act 
  
ý Appointment and/or withdrawal of counsel 
  
ý Request for transcript at government expense 
  
ý Designation by appellee of additional parts of the proceedings to be ordered from the court reporter, order by appellee of such parts, or motion by appellee for an order requiring appellant to order such parts, as provided by FRAP 10(b)(3)(B) and (C) 
  
ý Motion to consolidate appeals, provided that such motion is filed on or before the date the appellant's brief is due in any of the appeals which are the subject of such motion 
  
Except as otherwise provided below, if any of the foregoing motions or matters are pending in either the district court or the court of appeals after the appellant (or appellant/cross-appellee) has served and filed a brief, the appellee (or appellee/cross-appellant) shall serve and file a brief within 30 days after the date on which the district court or the court of appeals rules on the motion or resolves the matter, and the appeal is allowed to proceed, or within 30 days after the date on which the supplemental record is deemed filed as provided by 11th Cir. R. 12-1, whichever is later. 
  
When a motion to consolidate appeals is filed or is pending after an appellant has served and filed a brief in any of the appeals which are the subject of such motion, the due date for filing appellee's brief shall be postponed until the court rules on such motion. If the motion is granted, the appellee (or appellee/cross-appellant) shall serve and file a brief in the consolidated appeals within 30 days after the date on which the court rules on the motion, or within 30 days after service of the last appellant's brief, whichever is later. If the motion is denied, the appellee (or appellee/crossappellant) shall serve and file a brief in each separate appeal within 30 days after the date on which the court rules on the motion, or within 30 days after service of the last appellant's brief in that separate appeal, whichever is later. 
  
(c)  Effect of Other Pending Motions on Time for Serving and Filing Brief. Except as otherwise provided in this rule, a pending motion does not postpone the time for serving and filing any brief. However, the filing of a motion to dismiss a criminal appeal based on an appeal waiver in a plea agreement shall postpone the due date for filing appellee's brief until the court rules on such motion. In addition, a motion to file a brief out-of-time, a motion to file a brief that does not comply with the court's rules, or a motion to file a replacement brief shall postpone the due date for filing an opposing party's response brief or reply brief until the court rules on such motion. 
  
(d)  Jurisdictional Question. If, upon review of the district court docket entries, order and/or judgment appealed from, and the notice of appeal, it appears that this court may lack jurisdiction over the appeal or cross-appeal, the court may request the parties to advise the court in writing of their position with respect to the jurisdictional question(s) raised. The issuance of a jurisdictional question does not stay the time for filing appellant's brief otherwise provided by this rule. Unless otherwise ordered by the court, the due date for filing appellee's or appellee-cross-appellant's brief shall be postponed until the court determines that the appeal or cross-appeal shall proceed or directs the parties to address the jurisdictional question(s) in their briefs on the merits. When the court rules on a jurisdictional question, a new due date will be set for filing appellee's or appellee-cross-appellant's brief if the appeal or cross-appeal is allowed to proceed. 
  

  Editor's notes. - This rule was amended effective August 1, 2017, effective April 2, 2018, effective August 1, 2018, and effective December 1, 2018.  

——————————

31-2. Briefs and Appendices - Motion to Extend Time

Rules text
(a)  First Request for an Extension of Time. A party's first request for an extension of time to file its brief or appendix or to correct a deficiency in the brief or appendix must set forth good cause. A first request for an extension of 14 days or less may be made by telephone or in writing, is not subject to 11th Cir. R. 26-1, and may be granted by the clerk. A first request for an extension of more than 14 days must be made by written motion setting forth with particularity the facts demonstrating good cause, and will only be acted upon by the court. When a briefing schedule has been established by court order, a first request for an extension must be made by written motion and will only be acted upon by the court. Any motion for extension of time by the court shall be subject to 11th Cir. R. 26-1. 
  
(b)  First Request Filed 14 or More Days in Advance. When a party's first request for an extension of time to file its brief or appendix is filed 14 or more days in advance of the due date for filing the brief or appendix and the requested extension of time is denied in full on a date that is seven or fewer days before the due date or is after the due date has passed, the time for filing the party's brief or appendix will be extended an additional seven days beyond the initial due date or the date the court order is issued, whichever is later, unless the court orders otherwise. 
  
(c)  Seven Days in Advance Requirement. If a party's first request for an extension of time to file its brief or appendix seeks an extension of more than 14 days, the motion must be filed at least seven days in advance of the due date for filing the brief or appendix. Such a motion received by the clerk less than seven days in advance of the due date for filing the brief or appendix will generally be denied by the court, unless the motion demonstrates that the good cause on which the motion is based did not exist earlier or was not and with due diligence could not have been known earlier or communicated to the court earlier. 
  
(d)  Second Request for an Extension of Time. A party's second request for an extension of time to file its brief or appendix or to correct a deficiency in its brief or appendix is extremely disfavored and is granted rarely. A party's second request for an extension will be granted only upon a showing of extraordinary circumstances that were not foreseeable at the time the first request was made. A second request must be made by written motion and will only be acted upon by the court. 
  
(e)  Extension of Time Must Be Requested Prior to Expiration of Due Date. A request for an extension of time to file the brief or appendix pursuant to this rule must be made or filed prior to the expiration of the due date for filing the brief or appendix. The clerk is without authority to file an appellant's motion for an extension of time to file the brief or appendix received by the clerk after the expiration of the due date for filing the brief or appendix. A request for an extension of time to correct a deficiency in the brief or appendix pursuant this rule must be made or filed within 14 days of the clerk's notice as provided in 11th Cir. R. 42-3. The clerk is without authority to file an appellant's motion for an extension of time to correct a deficiency in the brief or appendix received by the clerk after the expiration of the 14-day period provided by that rule. [See 11th Cir. R. 42-2 and 42-3 concerning dismissal for failure to prosecute in a civil appeal.] 
  

  Editor's notes. - This rule was amended effective December 1, 2013, effective December 1, 2015, and effective August 1, 2018.  


JUDICIAL DECISIONS

Appointment of counsel. - Enrollee was not entitled to appointment of counsel because, while a law firm advised the enrollee that the appeal was "complex" and quoted a fee of $35,000 to $40,000 to represent the enrollee, there were no exceptional circumstances when the appellee did not elaborate on the appellee's allegations sufficiently to state a claim for relief that was plausible on its face, the appeal did not present novel or complex factual or legal issues so as to require the appointment of counsel in order to ensure a just outcome, and an additional extension of time was not warranted inasmuch as the enrollee failed to demonstrate extraordinary circumstances that were not foreseeable at the time the first request was made. Doe v. Atlanta Ctr. for Self Sufficiency,    F.3d    (11th Cir. Oct. 31, 2018).  

——————————

31-3. Briefs - Number of copies

Rules text
One originally signed brief and six copies (total of seven) shall be filed in all appeals, except that pro se parties proceeding in forma pauperis may file one originally signed brief and three copies (total of four). The brief must be served on counsel for each party separately represented. 
  
For filers using the ECF system, the electronically filed brief is the official record copy of the brief. Use of the ECF system does not modify the requirement that filers must provide to the court the required number of paper copies of a brief. Filers will be considered to have complied with this requirement if, on the day the electronic brief is filed, the filer sends the required number of paper copies to the clerk using one of the methods outlined in FRAP 25(a)(2)(A)(ii). Also see 11th Cir. R. 25-3(a). 
  

  Editor's notes. - This rule was amended effective April 1, 2014, effective December 1, 2014, effective December 1, 2018, and effective December 1, 2019.  

——————————

31-4. Expedited Briefing in Criminal Appeals

Rules text
The clerk is authorized to expedite briefing when it appears that an incarcerated defendant's projected release is expected to occur prior to the conclusion of appellate proceedings. 
  

——————————

31-5. Electronic Brief Submission

Rules text
This rule only applies to attorneys who have been granted an exemption from the use of the ECF system under 11th Cir. R. 25-3(b). On the day the attorney's paper brief is served, the attorney must provide the court with an electronic brief in accordance with directions provided by the clerk. The time for serving and filing a brief is determined by service and filing of the paper brief. If corrections are required to be made to the paper brief, a corrected copy of the electronic brief must be provided. The certificate of service shall indicate the date of service of the brief in paper format. 
  

  Editor's notes. - This rule was amended effective April 1, 2014 and December 1, 2014.  

——————————

I.O.P.

Rules text
Briefing schedule. The clerk's office will send counsel and pro se parties a letter confirming the due date for filing appellant's brief consistent with the provisions of 11th Cir. R. 12-1 and11th Cir. R. 31-1, but delay in or failure to receive such a letter does not affect the obligation of counsel and pro se parties to file the brief within the time permitted by 11th Cir. R. 31-1. The clerk's office will also advise counsel and pro se parties of the rules and procedures governing the form of briefs. 
  
Cross-Reference: FRAP 25, 26, 27; "E-Government Act of 2002," Pub. L. No. 107-347 
  

——————————

Rule 32. Form of briefs, appendices and other papers.


——————————

32-1. Binding of papers

Rules text
Except as otherwise provided by 11th Cir. R. 30-1(e) for appendices, all papers shall be stapled or bound on the left. All copies presented to the court must be legible. 
  

  Editor's notes. - This rule was amended effective December 1, 2013.  

——————————

32-2. Briefs - Cover

Rules text
The cover of the brief must clearly indicate the name of the party on whose behalf the brief is filed. Each copy must comply with FRAP, have a cover of durable quality (at least 90#) on both front and back sides, and be securely bound along the left-hand margin so as to insure that the bound copy will not loosen or fall apart or the cover be detached by shipping and use. Exposed metal prong paper fasteners are prohibited on briefs. 
  

——————————

32-3. Briefs - Form

Rules text
Only the cover page, a certificate of service, direct quotes, headings and footnotes may be single-spaced. All other typed matter must be double-spaced, including the Table of Contents and the Table of Citations. The court may reject or require recomposition of a brief for failure to comply. 
  
The clerk may exercise very limited discretion to permit the filing of briefs in which the violation of FRAP and circuit rules governing the format of briefs is exceedingly minor if in the judgment of the clerk recomposition of the brief would be unwarranted. 
  
Except as otherwise provided in the preceding paragraph, unless each copy of the brief, in the judgment of the clerk, conforms to this rule and to provisions of FRAP 32(a), the clerk may conditionally file the brief, subject to the requirement that the party file in the office of the clerk a complete set of replacement briefs which comply with FRAP and circuit rules within 14 days of issuance of notice by the clerk that the briefs have been conditionally filed. The clerk's notice shall specify the matters requiring correction. No substantive changes may be made to the brief. The time for filing of the opposing party's brief runs from the date of service of the conditionally filed brief and is unaffected by the later substitution of corrected copies pursuant to this rule. 
  

  Editor's notes. - This rule was amended effective December 1, 2019.  

——————————

32-4. Briefs - Page Numbering and Length

Rules text
The pages of each brief shall be consecutively numbered except that materials referred to in 11th Cir. R. 28-1(a), (b), (c), (d), (e), (f), (g), (m) and (n) and any addendum containing statutes, rules, or regulations need not be numbered and do not count towards page limitations or type-volume limitations. Motions for leave to file briefs which do not comply with the limitations set forth in FRAP 28.1(e) or FRAP 32(a)(7), as applicable, must be filed at least seven days in advance of the due date of the brief. The court looks with disfavor upon such motions and will only grant such a motion for extraordinary and compelling reasons. 
  

——————————

I.O.P.

Rules text
1.  Color of covers of briefs. The covers of briefs operate for a busy court like traffic signals. It is important to efficient paper flow for those signals to be correct. The color of the covers of briefs shall be as follows: 
  
brief for appellant - blue 
  
brief of appellee - red 
  
reply brief of appellant - gray 
  
amicus - green 
  
appellate intervenor - green 
  
If supplemental briefs are allowed to be filed by order of the court, the color of their covers shall be tan. 
  
For cross-appeals, see I.O.P. 2, Color of Covers of Briefs in Cross-Appeals, following FRAP 28.1. 
  
2.  Form of printing - Legibility. While the court encourages inexpensive forms of reproduction to minimize costs, counsel should personally check each copy of the brief for legibility, completeness, and a proper binding since copies distributed to the court are selected at random. It is also essential that the size type conform to the requirements of FRAP 32(a). 
  
3.  Briefs - Miscellaneous information.   
  
a.  Certificate of service. - A certificate of service, if required by FRAP 25(d), must be shown at the conclusion of the brief. 
  
b.  Acknowledgment of briefs. - The clerk will acknowledge filing of a brief if a stamped self-addressed envelope is provided.  
  
c.  Sample briefs and appendices. - Upon request, the clerk's office will loan to counsel sample briefs and appendices that comply with the prescribed form. 
  
4.  Brief Binding.  Federal Rule of Appellate Procedure 32(a)(3) requires that briefs be bound in a "manner that is secure, does not obscure the text, and permits the brief to lie reasonably flat when open." In the Court's view, only spiral and wire binding permit briefs to lie flat when open. For that reason, although the Court does not require any particular type of binding, it prefers that parties file briefs which are either spiral- or wire-bound instead of comb-bound, velo-strip-bound, tape-bound, metal-fastener-bound, thermal-bound, or stapled. 
  

  Editor's notes. - This procedure was amended effective December 1, 2013, effective January 10, 2019, and effective December 1, 2019.  

——————————

Rule 32.1. Citing Judicial Dispositions.

Rules text
[NO LOCAL RULE OR PROCEDURE] 
  

——————————

Rule 33. Appeal Conferences.


——————————

33-1. Kinnard Mediation Center

Rules text
(a)  Filing Civil Appeal Statement. A Civil Appeal Statement is required in all civil appeals, except as provided in section (a)(3) below. 
  
(1)  Civil appeals from United States district courts. When notice of the filing of a notice of appeal is served pursuant to FRAP 3(d), the clerk of the district court shall notify the appellant(s) (and cross-appellant(s)) that a Civil Appeal Statement form is available as provided in section (a)(4) below. The appellant(s) (and cross-appellant(s)) shall file with the clerk of the court of appeals, with service on all other parties, a completed Civil Appeal Statement within 14 days after the date the appeal is docketed in this court. The completed Civil Appeal Statement shall set forth information necessary for an understanding of the nature of the appeal. Any appellee may file a response with the court of appeals within 10 days of the receipt of the completed Civil Appeal Statement and shall serve a copy of the response on all other parties. 
  
(2)  Review of administrative agency orders and appeals from the United States Tax Court. When the clerk of the court of appeals notifies the parties that an appeal or petition has been docketed, the clerk shall also notify the appellant(s)/petitioner(s) (and cross-appellant(s)/cross-petitioner(s)) that a Civil Appeal Statement form is available as provided in section (a)(4) below. The appellant(s)/petitioner(s) (and cross-appellant(s)/cross-petitioner(s)) shall file with the clerk of the court of appeals, with service on all other parties, a completed Civil Appeal Statement within 14 days from the date the notice was transmitted by the clerk of the court of appeals. The completed Civil Appeal Statement shall set forth information necessary for an understanding of the nature of the appeal or petition. Any appellee/respondent may file a response with the court of appeals within 10 days of the receipt of the completed Civil Appeal Statement and shall serve a copy of the response on all other parties. 
  
(3)  A Civil Appeal Statement is not  required to be filed in (1) appeals or petitions in which any party is proceeding without the assistance of counsel or in which any party is incarcerated; (2) appeals from habeas corpus actions filed under 28 U.S.C. §§ 2241, 2254, and 2255; and (3) immigration appeals. 
  
(4)  Availability of Civil Appeal Statement forms. The Civil Appeal Statement form is available on the Internet at www.ca11.uscourts.gov. Copies may also be obtained from the clerk of the court of appeals and from the clerk of each district court within the Eleventh Circuit.  
  
(b)  [Rescinded] 
  
(1)  Civil appeals from United States district courts and the United States Tax Court. The appellant shall file with each completed Civil Appeal Statement the following portions of the district court or tax court record: 
  
(i)  the judgment or order appealed from; 
  
(ii)  any other order or orders sought to be reviewed, including, in bankruptcy appeals, the order(s) of the bankruptcy court appealed to the district court; 
  
(iii)  any supporting opinion, findings of fact, and conclusions of law filed by the court; 
  
(iv)  the magistrate judge's report and recommendation, when appealing a court order adopting same in whole or in part; and 
  
(v)  findings and conclusions of an administrative law judge, when appealing a court order reviewing an administrative agency determination involving same. 
  
(2)  Review of administrative agency orders. The petitioner shall file with each completed Civil Appeal Statement the following portions of the agency record: 
  
(i)  the agency docket sheet, or index of documents comprising the record, if one exists; 
  
(ii)  any order or orders sought to be reviewed; and 
  
(iii)  any supporting opinion, findings of fact, and conclusions of law filed by the agency, board, commission, or officer. 
  
(c)  Mediation. (1) An active or senior judge of the court of appeals, a panel of judges (either before or after oral argument), or the Kinnard Mediation Center, by appointment of the court, may direct counsel and parties in an appeal to participate in mediation conducted by the court's circuit mediators. Mediations are official court proceedings and the Kinnard Mediation Center circuit mediators act on behalf of the court. Counsel for any party may request mediation in an appeal in which a Civil Appeal Statement is required to be filed if he or she thinks it would be helpful. Such requests will not be disclosed by the Kinnard Mediation Center to opposing counsel without permission of the requesting party. The purposes of the mediation are to explore the possibility of settlement of the dispute, to prevent unnecessary motions or delay by attempting to resolve any procedural problems in the appeal, and to identify and clarify issues presented in the appeal. Mediation sessions are held in person or by telephone. Counsel must, except as waived by the mediator in advance of the mediation date, have the party available during the mediation. Should waiver of party availability be granted by the mediator, counsel must have the authority to respond to settlement proposals consistent with the party's interests. The mediator may require the physical presence of the party at an in-person mediation or the telephone participation of the party in a telephone mediation. For a governmental or other entity for which settlement decisions must be made collectively, the availability, presence, or participation requirement may be satisfied by a representative authorized to negotiate on behalf of that entity and to make recommendations to it concerning settlement. 
  
(2)  A judge who participates in the mediation or becomes involved in the settlement discussions pursuant to this rule will not sit on a judicial panel that deals with that appeal. 
  
(3)  Communications made during the mediation and any subsequent communications related thereto shall be confidential. Such communications shall not be disclosed by any party or participant in the mediation in motions, briefs, or argument to the Eleventh Circuit court of Appeals or to any court or adjudicative body that might address the appeal's merits, except as necessary for enforcement of Rule 33-1 under paragraph (f)(2), nor shall such communications be disclosed to anyone not involved in the mediation or otherwise not entitled to be kept informed about the mediation by reason of a position or relationship with a party unless the written consent of each mediation participant is obtained. Counsel's motions, briefs, or argument to the court shall not contain any reference to the Kinnard Mediation Center. 
  
(d)  Confidential mediation statement. The court requires, except as waived by the circuit mediator, that counsel in appeals selected for mediation send a confidential mediation statement assessing the appeal to the Kinnard Mediation Center before the mediation. The Kinnard Mediation center will not share the confidential mediation statement with the other side, and it will not become part of the court file. 
  
(e)  Filing deadlines. The filing of a Civil Appeal Statement or the scheduling of mediation does not extend the time for ordering any necessary transcript (pursuant to 11th Cir. R. 10-1) or for filing briefs (pursuant to 11th Cir. R. 31-1). Such time may be extended by a circuit mediator to comply with these rules if there is a substantial probability the appeal will settle and the extension will prevent the unnecessary expenditure of time and resources by counsel, the parties, and the court. 
  
(f)  Noncompliance sanctions. (1) If the appellant or petitioner has not taken the action specified in paragraph (a) of this rule within the time specified, the appeal or petition may be dismissed by the clerk of the court of appeals after appropriate notice pursuant to 11th Cir. R. 42-1.  
  
(2)  Upon failure of a party or attorney to comply with the provisions of this rule or the provisions of the court's notice of mediation, the court may assess reasonable expenses caused by the failure, including attorney's fees; assess all or a portion of the appellate costs; dismiss the appeal; or take such other appropriate action as the circumstances may warrant.  
  
(g)  Use of Private Mediators. (1) Upon agreement of all parties, a private mediator may be employed by the parties, at their expense, to mediate an appeal that has been selected for mediation by the Kinnard Mediation Center. 
  
(2) Such private mediator (i) shall have been certified or registered as a mediator by either the State of Alabama, Florida, or Georgia for the preceding five years; (ii) shall have been admitted to practice law in either the State of Alabama, Florida, or Georgia for the preceding fifteen years and be currently in good standing; and (iii) shall be currently admitted to the bar of this court. 
  
(3) All persons while employed as private mediators shall follow the private mediator procedures as set forth by the Kinnard Mediation Center. 
  
(4) The provisions of this subsection (g) shall be in effect until discontinued by the Chief Circuit Mediator or by the court. 
  

  Editor's notes. - This rule was amended effective April 2, 2018.  

——————————

Rule 34. Oral argument.


——————————

34-1. Sessions

Rules text
(a)  At least one session of the court shall ordinarily be held each court year in each state of the circuit. Sessions may be scheduled at any location having adequate facilities. The court may assign the hearing of any appeal to another time or place of sitting. 
  
(b)  Regular and special sessions of the court may be held at the following places: Atlanta, Jacksonville, Miami, Montgomery, Tallahassee and Tampa. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 20 Am. Jur. 2d, Courts, § 37.  

C.J.S. - 21 C.J.S., Courts, §§ 111-123.  

——————————

34-2. Quorum

Rules text
Unless otherwise directed, a panel of the court shall consist of three judges. When an appeal is assigned to an oral argument panel, at least two judges shall be judges of this court unless such judges cannot sit because recused or disqualified or unless the chief judge certifies that there is an emergency including, but not limited to, the unavailability of a judge of the court because of illness. Any two judges of a panel constitute a quorum. If a judge of a panel that has taken an appeal or matter under submission is not able to participate in a decision, the two remaining judges, whether or not they are both judges of this court, may decide the appeal or may request the chief judge or a delegate of the chief judge to designate another judge to sit in place of the judge unable to participate. No further argument will be had or briefs received unless ordered. 
  
Prior to oral argument, if a judge of an oral argument panel to which an appeal has been assigned determines that he or she cannot sit for reasons other than  recusal or disqualification, the two remaining judges, whether or not they are both judges of this court, may hear oral argument. If the third judge is thereafter able to participate as a panel member, the third judge may listen to the oral argument audiotape and participate in the decision. If the third judge is thereafter not able to participate as a panel member, the two remaining judges may proceed as provided in the paragraph above. 
  
Prior to oral argument, if a judge of an oral argument panel to which an appeal has been assigned determines that he or she cannot sit because recused or disqualified, the two remaining judges, whether or not they are both judges of this court, may: (1) proceed by quorum to hear oral argument and decide the appeal; (2) return the appeal to the clerk for placement on another calendar; or (3) request the chief judge or a delegate of the chief judge to designate another judge to sit in place of the recused or disqualified judge. For purposes of this rule, an appeal is considered assigned to an oral argument panel when the clerk notifies counsel of the specific day of the week on which oral argument in the appeal is scheduled to be heard. Prior to that time, a recusal or disqualification will ordinarily result in the appeal being transferred to another calendar. 
  
Following the issuance of an opinion by a panel of three judges, if a judge of the panel recuses or is disqualified, the two remaining judges, whether or not they are both judges of this court, may proceed by quorum to take such further actions as are deemed appropriate. 
  

——————————

34-3. Non-argument calendar

Rules text
(a)  The court maintains a two-calendar system for consideration and decision of appeals in the interest of efficient and appropriate use of judicial resources, control of the docket by the court, minimizing unnecessary expenditure of government funds, and lessening delay in decisions. 
  
(b)  When a panel of judges of the court unanimously determines after an examination of the briefs and records, that an appeal of a party falls within one of the three categories of FRAP 34(a)(2):  
  
(1)  the appeal is frivolous; or 
  
(2)  the dispositive issue or set of issues has been authoritatively determined; or 
  
(3)  the facts and legal arguments are adequately presented in the briefs and record and the decisional process will not be significantly aided by oral argument; that appeal will be placed on the non-argument calendar for submission and decision without oral argument. If at any time before decision a judge on the non-argument panel concludes that oral argument is desired, that appeal will be transferred to the oral argument calendar. Except as provided in subparagraphs (d) and (f) of this rule, decision without oral argument must be unanimous, and no dissenting or special concurring opinion may be filed. 
  
(c)  Any party may request in his or her brief that oral argument be heard, as provided in 11th Cir. R. 28-1(c). 
  
(d)  Pursuant to FRAP 34(f), if parties state that they do not desire oral argument or otherwise agree that an appeal shall be submitted on briefs, that appeal may be placed on the non-argument calendar even though it does not fall within one of the requirements of FRAP 34(a). The decision in that appeal need not be unanimous and a dissent or special concurrence may be filed. 
  
(e)  Panels of three judges are drawn to serve as non-argument panels to determine whether appeals should be placed on the non-argument calendar and to receive submission of and decide non-argument appeals. In appeals involving multiple parties, a non-argument judge may determine that the appeals of fewer than all parties shall be scheduled for oral argument, and that the appeals of the remaining parties shall be submitted to the assigned oral argument panel for decision on the briefs. Or, a non-argument panel may decide the appeals of fewer than all parties without oral argument and may schedule the appeals of the remaining parties for oral argument. 
  
(f)  When an appeal is assigned to an oral argument panel, the oral argument panel, whether or not composed of only active judges, may by unanimous vote determine that the appeal will be decided by the panel without oral argument, or transfer the appeal to the non-argument calendar. In appeals involving multiple parties, an oral argument panel may by unanimous vote determine that the appeals of fewer than all parties will be decided by the panel without oral argument, and that the appeals of the remaining parties will be scheduled for oral argument. 
  


JUDICIAL DECISIONS

Cited in United States v. Kelly, 749 F.2d 1541 (11th Cir. 1985).  


RESEARCH REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d, Appeal and Error, § 697.  

C.J.S. - 5 C.J.S., Appeal & Error, § 669.  

——————————

34-4. Oral argument calendar

Rules text
(a)  General. All appeals not assigned to the non-argument calendar shall be assigned to the oral argument calendar. Appeals to be orally argued will be calendared by the clerk based upon the court's calendaring priorities. Counsel for each party scheduled to present oral argument to the court must appear for oral argument unless excused by the court for good cause shown. The oral argument calendar will show the time the court has allotted for each argument. 
  
(b)  Waiver or submission without argument. After an appeal has been scheduled for oral argument, argument may only be waived by the court upon motion filed in advance of the date set for hearing. If counsel for parties agree to submit the appeal on briefs, that appeal will be governed by FRAP 34(f). 
  
(c)  Failure to appear for oral argument. If counsel for appellant fails to appear in an appeal from criminal conviction, the court will not hear argument from the United States; in all other appeals, the court may hear argument from counsel present. 
  
(d)  Number of counsel to be heard. Only two counsel will be heard for each party whose appeal is scheduled to be argued, and the time allowed may be apportioned between counsel at their discretion. 
  
(e)  Change in or addition to counsel. After an appeal has been assigned to an oral argument panel, any change in or addition to counsel in the appeal requires leave of court. An appeal is considered assigned to an oral argument panel when the clerk notifies counsel of the specific day of the week on which oral argument in the appeal is scheduled to be heard. 
  
(f)  Expediting appeals. The court may, on its own motion or for good cause shown on motion of a party, advance an appeal for hearing and prescribe an abbreviated briefing schedule. 
  
(g)  Continuance of hearing. After an appeal has been set for hearing it may not be continued by stipulation of the parties or their counsel but only by an order of the court on good cause shown. Usually the engagement of counsel in other courts will not be considered good cause. 
  
(h)  Sealing oral arguments. Any motion to seal argument must be filed at least five days before oral argument, unless the court extends that period upon a showing of good cause. Recordings of sealed oral arguments will not be released absent an order of the court. 
  
(i)  Recording Oral Arguments. With advance approval of the court, counsel may arrange and pay for a qualified court reporter to be present to record and transcribe the oral argument for counsel's personal use. When counsel has received such approval, counsel must provide the court with a copy of the transcript without delay and at no expense to the court. Except as otherwise provided in this rule, recording of court proceedings by anyone other than the court is prohibited. Also see I.O.P. 16, CD Recordings of Oral Arguments  and I.O.P. 17, Posting of Oral Argument Recordings on the Website, following this rule. 
  
(j)  Citation of Supplemental Authorities During Oral Argument. If counsel intend to cite supplemental authorities during oral argument that were not provided to the court and opposing counsel prior to the day of oral argument, counsel must bring to oral argument a sufficient number of paper copies of the opinion(s) or other authorities being cited to permit distribution to panel members and opposing counsel. 
  

  Editor's notes. - This rule was amended effective August 1, 2012, effective April 3, 2017, and effective December 1, 2019.  

——————————

I.O.P.

Rules text
1.  Non-argument calendar. When the last brief is filed an appeal is sent to the office of staff attorney for classification. If the staff attorney is of the opinion that the appeal of a party does not warrant oral argument, the appeal is returned to the clerk for routing to one of the court's judges, selected in rotation. In appeals involving multiple parties, the staff attorney may recommend that appeals of fewer than all parties be decided without oral argument but that the appeals of the remaining parties be scheduled for oral argument. If the judge to whom an appeal is directed for such consideration agrees that the appeal of a party does not warrant oral argument, that judge forwards the briefs, together with a proposed opinion, to the two other judges on the non-argument panel. If a party requests oral argument, all panel judges must concur not only that the appeal of that party does not warrant oral argument, but also in the panel opinion as a proper disposition without any special concurrence or dissent. If a party does not request oral argument, all panel judges must concur that the appeal of that party does not warrant oral argument. 
  
In other appeals, when oral argument is requested by a party and the staff attorney is of the opinion that oral argument should be heard, the staff attorney may recommend that an appeal be assigned to the oral argument calendar, subject to later review by the assigned oral argument panel. 
  
If a determination is made that oral argument should be heard, the appeal is placed on the next appropriate calendar, consistent with the court's calendaring priorities. At that time a determination is made of the oral argument time to be allotted to each side. 
  
The assignment of an appeal to the non-argument calendar does not mean that it is considered to be an appeal of less importance than an orally argued appeal. 
  
2.  Oral argument. a. Court Year Schedule. A proposed court schedule for an entire year is prepared by the circuit executive in collaboration with the clerk's office, and then approved by the scheduling committee of the court which consists of active judges. The court schedule does not consider what specific appeals are to be heard, but only sets the weeks of court in relation to the probable volume of appeals and judgeship availability for the year.  
  
b.  Separation of assignment of judges and calendaring of appeals. To insure complete objectivity in the assignment of judges and the calendaring of appeals, the two functions of judge assignment to panels and calendaring of appeals are intentionally separated. The circuit executive and the scheduling committee take into account a fixed number of weeks for each active judge and the available sittings from the court's senior judges, visiting circuit judges, and district judges. After this determination, names of the active judges for the sessions of the court are drawn by lot from a matrix for the entire court year. 
  
This schedule is available only to judges and the circuit executive for their advance planning, not to the clerk. The clerk is not furnished with names of the panel members for any session until after the court calendars of appeals have been prepared and approved as described below. 
  
3.  Preparation and issuing of calendars. a. General. The clerk's office prepares oral argument calendars approximately one month in advance of oral argument. 
  
b.  Calendaring by case type. The clerk attempts to balance the calendars by dividing the appeals scheduled for oral argument among the panels by case type so that each panel for a particular week has an equitable number of different types of litigation for consideration. 
  
c.  Non-preference appeals. Appeals are calendared for hearing in accordance with the court's "first-in first-out" rule. Absent special priority, those appeals which are oldest in point of time of availability of briefs are calendared first for hearing, insofar as practicable with other requirements of the docket.  
  
d.  Number of appeals assigned. Ordinarily the court hears argument Tuesday through Friday. A regular oral argument session consists of up to 22 appeals with up to 6 appeals scheduled per day. 
  
e.  Advance notice. Counsel are provided the maximum advance notice of scheduling for oral argument practicable. Ordinarily counsel will receive notice of oral argument at least three weeks in advance. Counsel are expected to make all reasonable efforts to adjust conflicts in their schedule which will permit them to attend oral argument as scheduled. Motions for continuance are disfavored in recognition of the difficulty in scheduling panels and the commitment of the court to dispose of appeals as promptly as possible and of the fact that there is no backlog of appeals awaiting oral argument. 
  
4.  Location of court sessions - Convenience of counsel. Appeals to be assigned to oral argument sessions are, if possible, selected from the area where the session is to be held.  
  
5.  Forwarding briefs to judges. Immediately after issuance of the calendar and receipt by the clerk of names of the panel members, the clerk forwards to panel members copies of the briefs for the appeals set on the calendar. 
  
6.  Pre-argument preparation. The judges read the briefs prior to oral argument. 
  
7.  Identity of panel. The clerk's office may disclose the names of the panel members for a particular session two weeks in advance of the session, or earlier as determined by the court. At the time the clerk issues a calendar assigning an appeal to a specific day of oral argument, the clerk will advise counsel of when the clerk's office may be contacted to learn the identity of the panel members. 
  
8.  Checking in with clerk's office. On the day of hearing counsel should check in with the clerk's office at least 30 minutes in advance of the convening of court to advise the courtroom deputy of the name of the attorney or attorneys who will present argument for each party and how the argument time will be divided between opening and rebuttal. Timely check-in is necessary so that the clerk can inform the panel of the names of attorneys presenting argument and their time division. 
  
9.  Submission without argument. When an appeal is placed on the oral argument calendar, a judge of the court has determined that oral argument would be helpful in that particular appeal. Therefore, requests by the parties to waive oral argument are not looked upon with favor, and counsel may be excused only by the court for good cause shown. Attorneys appointed by the court under the Criminal Justice Act must personally appear for oral argument unless excused by the court for good cause shown. 
  
10.  Time for oral argument. The time for oral argument will be indicated on the calendar. The time specified is per side . In the event that more than one attorney will present oral argument per side, arrangements among counsel regarding the division of time and the order of presentation should be made before counsel check in with the clerk's office. 
  
11.  Additional time for oral argument. Additional time for oral argument is sparingly permitted. Requests for additional time for oral argument should be set forth in a motion to the clerk filed well in advance of the oral argument. 
  
12.  Calling the calendar. Usually the court hears the appeals in the order in which they appear on the calendar, and will not call the calendar unless there are some special problems requiring attention. All counsel, however, must be present at the beginning of the court session for the day. 
  
13.  Presenting argument. Counsel should prepare oral arguments with the knowledge that the judges have already studied the briefs. Reading from briefs, decisions or the record is not permitted except in unusual circumstances. Counsel should be prepared to answer questions by the court. The essay Twenty Pages and Twenty Minutes Revisited  by Judge John C. Godbold is available from the clerk on request. 
  
14.  Timer and lighting signal procedure. The courtroom deputy will monitor time and use lighting signals. In Atlanta, Miami, and Montgomery, and sometimes in other locations where court is held, an easily readable timer visible both to counsel and the court is also used.  
  
a.  Appellant's argument. A green light signals the beginning of the opening argument of appellant. Two minutes prior to expiration of the time allowed for opening argument, the green light goes off and a yellow light comes on. When the time reserved for opening has expired, the yellow light goes off and a red light comes on. 
  
b.  Appellee's argument. The same procedure as outlined above for appellant is used. 
  
c.  Appellant's rebuttal. A green light signals commencement of time; a red light comes on when the time expires. No  yellow caution light is displayed for this argument. 
  
15.  Appeals conference and designation of writing judge. At the conclusion of each day's arguments the panel usually has a conference on the appeals heard that day. A tentative decision is usually reached, a tentative determination is made as to the kind of opinion necessary and the presiding judge, when in the majority, makes opinion writing assignments. Judges do not specialize. Writing assignments are made so as to equalize the workload of the entire session. 
  
16.   CD recordings of oral arguments. Copies of the court's audio recordings of oral arguments are available for purchase on CD upon payment of the fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913, payable to Clerk, U.S. Court of Appeals, Eleventh Circuit. CD recordings of oral arguments are available for oral arguments held after August 1, 2012. The court makes no representations about the quality of the CD recordings or about how quickly they will become available. 
  
17.  Posting of Oral Argument Recordings on the Website. Recordings of oral arguments held after April 1, 2017 are available on this court's website. Recordings are posted as soon as practicable after the date of argument. The court makes no representations about the quality of the posted recordings. 
  
Cross-Reference: FRAP 45; 28 U.S.C. §§ 46, 48 
  

  Editor's notes. - This procedure was amended effective December 1, 2019.  

Cross references. - Docketing appeals, Federal Rules of Appellate Procedure, Rules 34(b) and 47.  
This procedure was amended effective April 1, 2014, August 1, 2016, and April 3, 2017.  


JUDICIAL DECISIONS

Cited in United States v. Kelly, 749 F.2d 1541 (11th Cir. 1985).  


RESEARCH REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d, Appeal and Error, §§ 679, 682, 697. 20 Am. Jur. 2d, Courts, §§ 53, 54, 61, 62.  

C.J.S. - 5 C.J.S., Appeal and Error, §§ 665, 669, 673.  

——————————

Rule 35. En Banc determination.


——————————

35-1. Number of copies and length

Rules text
Fifteen copies of a petition for en banc consideration pursuant to FRAP 35 shall be filed whether for initial hearing or rehearing. A petition for en banc consideration shall not exceed the length limitations set out in FRAP 35(b)(2), exclusive of items required by 11th Cir. R. 35-5(a), (b), (c), (d), (j), and (k). If a petition for en banc consideration is made with a petition for rehearing (whether or not they are combined in a single document) the combined documents shall not exceed the length limitations set out in FRAP 35(b)(2), exclusive of items required by 11th Cir. R. 35-5(a), (b), (c), (d), (j), and (k). 
  
Use of the ECF system does not modify the requirement that filers must provide to the court 15 paper copies of a petition for en banc consideration, whether for initial hearing or rehearing. Filers will be considered to have complied with this requirement if, on the day the electronic petition is filed, the filer sends 15 paper copies to the clerk using one of the methods outlined in FRAP 25(a)(2)(A)(ii). 
  

  Editor's notes. - This rule was amended effective December 1, 2016, effective December 1, 2018, and effective December 1, 2019.  

——————————

35-2. Time - Extensions

Rules text
A petition for en banc rehearing must be filed within 21 days of entry of judgment, except that a petition for en banc rehearing in a civil appeal in which the United States or an agency or officer thereof is a party must be filed within 45 days of entry of judgment. Judgment is entered on the opinion filing date. No additional time is allowed for mailing. Counsel should not request extensions of time except for the most compelling reasons. For purposes of this rule, a "civil appeal" is one that falls within the scope of 11th Cir. R. 42-2(a). 
  

——————————

35-3. Extraordinary nature of petitions for en banc consideration

Rules text
A petition for en banc consideration, whether upon initial hearing or rehearing, is an extraordinary procedure intended to bring to the attention of the entire court a precedent-setting error of exceptional importance in an appeal or other proceeding, and, with specific reference to a petition for en banc consideration upon rehearing, is intended to bring to the attention of the entire court a panel opinion that is allegedly in direct conflict with precedent of the Supreme Court or of this circuit. Alleged errors in a panel's determination of state law, or in the facts of the case (including sufficiency of the evidence), or error asserted in the panel's misapplication of correct precedent to the facts of the case, are matters for rehearing before the panel but not for en banc consideration. 
  
Counsel are reminded that the duty of counsel is fully discharged without filing a petition for rehearing en banc if the rigid standards of FRAP 35(a) are not met, and that the filing of a petition for rehearing or rehearing en banc is not a prerequisite to filing a petition for writ of certiorari.  
  


JUDICIAL DECISIONS

Cited in United States v. McDowell, 714 F.2d 106 (11th Cir. 1983); Stephens v. Kemp, 722 F.2d 627 (11th Cir. 1983); Moore v. Balkcom, 722 F.2d 629 (11th Cir. 1983); Patterson v. Austin, 759 F.2d 817 (11th Cir. 1985); Jeter v. Credit Bureau, Inc., 760 F.2d 1168 (11th Cir. 1985); Holley v. Seminole County Sch. Dist., 763 F.2d 399 (11th Cir. 1985); Potts v. Kemp, 764 F.2d 1369 (11th Cir. 1985); Wilson v. Attaway, 764 F.2d 1411 (11th Cir. 1985); Bowen v. Kemp, 776 F.2d 1486 (11th Cir. 1985).  


RESEARCH REFERENCES

Am. Jur. 2d. - 32 Am. Jur. 2d, Federal Practice and Procedure, § 341.  

C.J.S. - 36 C.J.S., Federal Courts, § 300.  

——————————

35-4. Matters not considered en banc

Rules text
A petition for rehearing en banc tendered with respect to any of the following orders will not be considered by the court en banc, but will be referred as a motion for reconsideration to the judge or panel that entered the order sought to be reheard: 
  
(a)  Administrative or interim orders, including but not limited to orders ruling on requests for the following relief: stay or injunction pending appeal; appointment of counsel; leave to appeal in forma pauperis; and, permission to appeal when an appeal is within the court's discretion. 
  
(b)  Any order dismissing an appeal that is not published including, but not limited to, dismissal for failure to prosecute or because an appeal is frivolous. 
  

——————————

35-5. Form of petition

Rules text
A petition for en banc consideration shall be bound in a white cover which is clearly labeled with the title "Petition for Rehearing (or Hearing) En Banc." A petition for en banc consideration shall contain the following items in this sequence: 
  
(a)  a cover page as described in 11th Cir. R. 28-1(a); 
  
(b)  a Certificate of Interested Persons and Corporate Disclosure Statement as described in FRAP 26.1 and the accompanying circuit rules; 
  
(c)  where the party petitioning for en banc consideration is represented by counsel, one or both of the following statements of counsel as applicable: 
  
I express a belief, based on a reasoned and studied professional judgment, that the panel decision is contrary to the following decision(s) of the Supreme Court of the United States or the precedents of this circuit and that consideration by the full court is necessary to secure and maintain uniformity of decisions in this court: [cite specifically the case or cases] 
  
       I express a belief, based on a reasoned and studied professional judgment, that this appeal involves one or more questions of exceptional importance: [set forth each question in one sentence] 

             

  

        /s/ _________________________________________________________________ 
 

 ATTORNEY OF RECORD FOR 

  

        _____________________________________________________________________    
 
(d)  table of contents and citations; 
  
(e)  statement of the issue(s) asserted to merit en banc consideration; 
  
(f)  statement of the course of proceedings and disposition of the case; 
  
(g)  statement of any facts necessary to argument of the issues; 
  
(h)  argument and authorities. These shall concern only the issues and shall address specifically not only their merit but why they are contended to be worthy of en banc consideration; 
  
(i)  conclusion; 
  
(j)  certificate of service, if required by FRAP 25(d); 
  
(k)  a copy of the opinion sought to be reheard. 
  

  Editor's notes. - This rule was amended effective December 1, 2019.  

——————————

35-6. Response to Petition

Rules text
A response to a petition for en banc consideration may not be filed unless requested by the court. 
  

  Editor's notes. - Former rule 35-6 was renumbered to 11th Cir. R. 29-3, effective December 1, 2016.  

——————————

35-7. En Banc Briefs

Rules text
An en banc briefing schedule shall be set by the clerk for all appeals in which rehearing en banc is granted by the court. Twenty copies of en banc briefs are required, and must be filed in the clerk's office, and served on counsel, according to the schedule established. En banc briefs should be prepared in the same manner and form as opening briefs and conform to the requirements of FRAP 28 and 32. The covers of all en banc briefs shall be of the color required by FRAP 32 and shall contain the title "En Banc Brief." Unless otherwise directed by the court, the page and type-volume limitations described in FRAP 32(a)(7) apply to en banc briefs. Counsel are also required to furnish 20 additional copies of each brief previously filed by them. 
  

  Editor's notes. - This rule was amended effective April 1, 2014 and December 1, 2016.  

——————————

35-8. En Banc Amicus Briefs

Rules text
The United States or its officer or agency or a state may file an en banc amicus brief without the consent of the parties or leave of court. Any other amicus curiae must request leave of court by filing a motion accompanied by the proposed brief in conformance with FRAP 29(a)(3) through (a)(5) and the corresponding circuit rules. An amicus curiae must file its en banc brief, accompanied by a motion for filing when necessary, no later than the due date of the principal en banc brief of the party being supported. An amicus curiae that does not support either party must file its en banc brief, accompanied by a motion for filing when necessary, no later than the due date of the appellant's or petitioner's principal en banc brief. An amicus curiae must also comply with 11th Cir. R. 35-7. 
  

  Editor's notes. - This rule was amended effective December 1, 2010 and December 1, 2016.  

——————————

35-9. Senior Circuit Judges' Participation

Rules text
Senior circuit judges of the Eleventh Circuit assigned to duty pursuant to statute and court rules may sit en banc reviewing decisions of panels of which they were members and may continue to participate in the decision of a case that was heard or reheard by the court en banc at a time when such judge was in regular active service. 
  

  Editor's notes. - This rule was amended effective December 1, 2016.  

——————————

35-10. Effect of Granting Rehearing En Banc

Rules text
Unless otherwise expressly provided, the effect of granting a rehearing en banc is to vacate the panel opinion and the corresponding judgment. 
  

  Editor's notes. - This rule was amended effective December 1, 2016 and effective August 1, 2018.  

——————————

I.O.P.

Rules text
1.  Time. Except as otherwise provided by FRAP 25(a) for inmate filings, a petition for rehearing en banc whether or not combined with a petition for rehearing is timely only if received by the clerk within the time specified in 11th Cir. R. 35-2. 
  
2.  Panel Has Control. A petition for rehearing en banc will also be treated as a petition for rehearing before the original panel. Although a copy of the petition for rehearing en banc is distributed to each panel judge and every active judge of the court, the filing of a petition for rehearing en banc does not take the appeal out of plenary control of the panel deciding the appeal. The panel may, on its own, grant rehearing by the panel and may do so without action by the full court. A petition for rehearing will not be treated as a petition for rehearing en banc. 
  
3.  Requesting a poll. Within 30 days of the date that the clerk transmits the petition for rehearing en banc, any active Eleventh Circuit judge may advise the "notify judge" that in the event the panel declines to grant rehearing, the judge requests that a poll be taken regarding en banc consideration. The "notify judge" is the writing judge if that judge is a member of this court. If the writing judge is a visiting judge, the notify judge will be the senior active judge of this court on the panel or, if none, the senior non-active judge of this court on the panel. At the same time the judge shall notify the clerk to withhold the mandate, and the clerk will enter an order withholding the mandate. 
  
If the panel, after such notice, concludes not to grant rehearing, the notify judge will inform the chief judge of that fact and that a request was made that a poll be taken regarding en banc consideration. After giving the other judges a reasonable time to respond to the poll request, the chief judge then polls the court by written ballot on whether rehearing en banc is to be granted. 
  
4.  No poll request. If after expiration of the specified time for requesting a poll, the notify judge has not received a poll request from any active member of the court, the panel, without further notice, may take such action as it deems appropriate on the petition for rehearing en banc. In its order disposing of the appeal or other matter and the petition, the panel must note that no poll was requested by any judge of the court in regular active service. 
  
5.  Requesting a poll on court's own motion. Any active Eleventh Circuit judge may request that the court be polled on whether rehearing en banc should be granted whether or not a petition for rehearing en banc has been filed by a party. This is ordinarily done by a letter from the requesting judge to the chief judge with copies to the other active and senior judges of the court and any other panel member. At the same time the judge shall notify the clerk to withhold the mandate, and the clerk will enter an order withholding the mandate. The identity of the judge will not be disclosed in the order. 
  
6.  Polling the court. Upon request to poll, the chief judge will give the other judges a reasonable time to respond to the poll request and then conducts a poll. Each active judge receives a form ballot that is used to cast a vote. A copy of each judge's ballot is sent to all other active judges. The ballot form indicates whether the judge voting desires oral argument if en banc is granted. 
  
7.  Effect of Recusal or Disqualification on Number of Votes Required. A recused or disqualified judge is not counted in the base when calculating whether a majority of circuit judges in regular active service have voted to rehear an appeal en banc. If, for example, there are 12 circuit judges in regular active service on this court, and five of them are recused or disqualified in an appeal, rehearing en banc may be granted by affirmative vote of four judges (a majority of the seven non-recused and non-disqualified judges). 
  
8.  Negative poll. If the vote on the poll is unfavorable to en banc consideration, the chief judge enters the appropriate order. 
  
9.  En banc rehearing procedures following affirmative poll.  
  
a.  Appeal Managers.  When an appeal is voted to be reheard en banc, the chief judge shall designate as appeal managers a group of active judges of this court. The chief judge will ordinarily designate the judge who authored the panel opinion, the judge who requested that the court be polled regarding whether the appeal should be reheard en banc, and a judge who dissented from or specially concurred in the panel opinion, if they are active circuit judges of this court. The chief judge may, however, designate other active circuit judges as appeal managers. 
  
b.  Initial Notice to Counsel.  The clerk meanwhile notifies counsel that rehearing en banc has been granted but that they should not prepare en banc briefs until they are advised of the issue(s) to be briefed and length limitations on briefs. 
  
c.  Notice of Issue(s) to be Briefed.  The appeal managers prepare and circulate to the other members of the en banc court a proposed notice to the parties advising which issue(s) should be briefed to the en banc court, length limitations on briefs, and whether the appeal will be orally argued or submitted on briefs. The notice may also set the time limits for oral argument. In appeals with multiple appellants or appellees, the notice may direct parties to file a single joint appellants' or appellees' en banc brief. In such cases the side directed to file a single joint brief may be allotted some extension of the length limitations that would otherwise apply to the brief. Members of the en banc court thereafter advise the appeal managers of any suggested changes in the proposed notice. Provided that no member of the en banc court objects, counsel may be advised that the en banc court will decide only specified issues, and after deciding them, remand other issues to the panel. Once the form of the notice has been approved by the court, the clerk issues the notice to counsel. 
  
d.  Oral Argument.  Appeals to be reheard en banc will ordinarily be orally argued unless fewer than three of the judges of the en banc court determine that argument should be heard. 
  
Cross-Reference: FRAP 40, 41 
  

  Editor's notes. - This procedure was amended effective August 1, 2016, December 1, 2016, August 1, 2019, and December 1, 2020.  

——————————

Rule 36. Entry of judgment; notice.


——————————

36-1. [Rescinded.]


Rules text
  Editor's notes. - This rule was rescinded effective August 1, 2006.  

——————————

36-2. Unpublished opinions

Rules text
An opinion shall be unpublished unless a majority of the panel decides to publish it. Unpublished opinions are not considered binding precedent, but they may be cited as persuasive authority. If the text of an unpublished opinion is not available on the internet, a copy of the unpublished opinion must be attached to or incorporated within the brief, petition, motion or response in which such citation is made. But see  I.O.P. 7, Citation to Unpublished Opinions by the Court, following this rule. 
  

——————————

36-3. Publishing unpublished opinions

Rules text
At any time before the mandate has issued, the panel, on its own motion or upon the motion of a party, may by unanimous vote order a previously unpublished opinion to be published. The timely filing of a motion to publish shall stay issuance of the mandate until disposition thereof unless otherwise ordered by the court. The time for issuance of the mandate and for filing a petition for rehearing or petition for rehearing en banc shall begin running anew from the date of any order directing publication. 
  

——————————

I.O.P.

Rules text
1.  Motion to amend, correct, or settle the judgment. These motions are referred to the panel members. 
  
2.  Effect of mandate on precedential value of opinion. Under the law of this circuit, published opinions are binding precedent. The issuance or non-issuance of the mandate does not affect this result. See  Martin v. Singletary, 965 F.2d 944, 945 n.1 (11th Cir. 1992). For information concerning the precedential value of opinions of the former Fifth Circuit, see Bonner v. City of Prichard, Alabama, 661 F.2d 1206 (11th Cir. 1981) (en banc) and Stein v. Reynolds Securities, Inc., 667 F.2d 33 (11th Cir. 1982). 
  
3.  Processing of opinions. After the draft opinion has been prepared, the opinion writing judge circulates the proposed opinion to each of the other two judges on the panel. Review of another judge's proposed opinion is given high priority by the other members of the panel. When the writing judge has received concurrences from the other judges or in the case of dissent, or special concurrences, sufficient concurrence(s) to constitute a majority, the writing judge then sends the opinion to the clerk , along with the concurrences, dissent, or special concurrence, as the case may be. 
  
4.  Circulation of opinions to non-panel members. Copies of proposed opinions are not normally circulated to non-panel members. In special cases, however, a panel or member thereof may circulate a proposed opinion to other members of the court. 
  
5.  Publication of opinions. The policy of the court is: The unlimited proliferation of published opinions is undesirable because it tends to impair the development of the cohesive body of law. To meet this serious problem it is declared to be the basic policy of this court to exercise imaginative and innovative resourcefulness in fashioning new methods to increase judicial efficiency and reduce the volume of published opinions. Judges of this court will exercise appropriate discipline to reduce the length of opinions by the use of those techniques which result in brevity without sacrifice of quality. 
  
6.  Unpublished Opinions. A majority of the panel determine whether an opinion should be published. Opinions that the panel believes to have no precedential value are not published. Although unpublished opinions may be cited as persuasive authority, they are not considered binding precedent. The court will not give the unpublished opinion of another circuit more weight than the decision is to be given in that circuit under its own rules. Parties may request publication of an unpublished opinion by filing a motion to that effect in compliance with FRAP 27 and the corresponding circuit rules. 
  
7.  Citation to Unpublished Opinions by the Court. The court generally does not cite to its "unpublished" opinions because they are not binding precedent. The court may cite to them where they are specifically relevant to determine whether the predicates for res judicata, collateral estoppel, or double jeopardy exist in the case, to ascertain the law of the case, or to establish the procedural history or facts of the case. 
  
8.  Release of opinions. Prior to issuance of an opinion, information concerning the date a decision by the court may be expected is not available to counsel. 
  
Opinions are generally released from the clerk's office in Atlanta. Upon release of an opinion, a copy is mailed to counsel and made available to the press and public at the clerk's office and at circuit libraries. On request, the clerk will also notify counsel by telephone. Opinions are available on the Internet at www.ca11.uscourts.gov. 
  
Opinions are subject to typographical and printing errors. Cooperation of the bar in calling apparent errors to the attention of the clerk's office is solicited. 
  
9.  Citation to Internet Materials in an Opinion. When an opinion of the court includes a citation to materials available on a website, the writing judge will send a copy of the cited internet materials to the clerk for placement on the docket. 
  
Cross-Reference: FRAP 28, 32.1, 41 
  

  Editor's notes. - This procedure was amended effective December 1, 2013 and April 1, 2016.  


JUDICIAL DECISIONS

Cited in McBride v. Sharpe, 981 F.2d 1234 (11th Cir. 1993).  

——————————

Rule 37. Interest on judgment.

Rules text
[NO LOCAL RULE OR PROCEDURE] 
  

——————————

Rule 38. Frivolous appeal - Damages and costs.


——————————

38-1. Time for filing motions

Rules text
Motions for damages and costs pursuant to FRAP 38 must be filed no later than the filing of appellee's brief. 
  

——————————

I.O.P.

Rules text
Motions for Damages and Costs. Such motions shall not be contained in appellee's brief but shall be filed separately consistent with the requirements of FRAP 27 and the corresponding circuit rules. When the motion is filed in paper, an original and three copies must be filed. 
  
Cross-Reference: FRAP 42; 28 U.S.C. § 1927 
  

——————————

Rule 39. Costs.


——————————

39-1. Costs

Rules text
In taxing costs for printing or reproduction and binding pursuant to FRAP 39(c) the clerk shall tax such costs at rates not higher than those determined by the clerk from time to time by reference to the rates generally charged for the most economical methods of printing or reproduction and binding in the principal cities of the circuit, or at actual cost, whichever is less. 
  
Unless advance approval for additional copies is secured from the clerk, costs will be taxed only for the number of copies of the brief and appendix required by the rules to be filed and served, plus two copies for each party signing the brief. 
  
All costs shall be paid and mailed directly to the party to whom costs have been awarded. Costs should not be mailed to the clerk of the court. 
  

  Editor's notes. - This rule was amended effective December 1, 2013.  

——————————

39-2. Attorney's Fees

Rules text
(a)  Time for Filing. Except as otherwise provided herein or by statute or court order, an application for attorney's fees must be filed with the clerk within 14 days after the time to file a petition for rehearing or rehearing en banc expires, or within 14 days after entry of an order disposing of a timely petition for rehearing or denying a timely petition for rehearing en banc, whichever is later. For purposes of this rule, the term "attorney's fees" includes fees and expenses authorized by statute, but excludes damages and costs sought pursuant to FRAP 38, costs taxed pursuant to FRAP 39, and sanctions sought pursuant to 11th Cir. R. 27-4. 
  
(b)  Required Documentation. An application for attorney's fees must be supported by a memorandum showing that the party seeking attorney's fees is legally entitled to them. The application must also include a summary of work performed, on a form available from the clerk, supported by contemporaneous time records recording all work for which a fee is claimed. An affidavit attesting to the truthfulness of the information contained in the application and demonstrating the basis for the hourly rate requested must also accompany the application. Exceptions may be made only to avoid an unconscionable result. If contemporaneous time records are not available, the court may approve only the minimum amount of fees necessary, in the court's judgment, to adequately compensate the attorney. 
  
(c)  Objection to Application. Any party from whom attorney's fees are sought may file an objection to the application. An objection must be filed with the clerk within 14 days after service of the application. The party seeking attorney's fees may file a reply to the objection within 10 days after service of the objection. 
  
(d)  Motion to Transfer. Any party who is or may be eligible for attorney's fees on appeal may, within the time for filing an application provided by this rule, file a motion to transfer consideration of attorney's fees on appeal to the district court or administrative agency from which the appeal was taken. 
  
(e)  Remand for Further Proceedings. When a reversal on appeal, in whole or in part, results in a remand to the district court for trial or other further proceedings (e.g., reversal of order granting summary judgment, or denying a new trial), a party who may be eligible for attorney's fees on appeal after prevailing on the merits upon remand may, in lieu of filing an application for attorney's fees in this court, request attorney's fees for the appeal in a timely application filed with the district court upon disposition of the matter on remand. 
  

——————————

39-3. Fee Awards to Prevailing Parties Under the Equal Access to Justice Act

Rules text
(a)  An application to this court for an award of fees and expenses pursuant to 28 U.S.C. § 2412(d)(1)(B) must be filed within the time specified in the statute. The application must identify the applicant, show the nature and extent of services rendered, that the applicant has prevailed, and shall identify the position of the United States Government or an agency thereof which the applicant alleges was not substantially justified. 
  
(b)  An application to the court pursuant to 5 U.S.C. § 504(c)(2) shall be upon the factual record made before the agency, which shall be filed with this court under the procedures established in FRAP 11 and associated circuit rules. Unless the court establishes a schedule for filing formal briefs upon motion of a party, such proceedings shall be upon the application papers, together with such supporting papers, including memorandum briefs, as the appellant shall submit within 14 days of filing of the record of agency proceedings and upon any response filed by the United States in opposition thereto within the succeeding 14 days. 
  

——————————

I.O.P.

Rules text
1.  Time - Extensions. Except as otherwise provided by FRAP 25(a) for inmate filings, a bill of costs is timely only if received by the clerk within 14 days of entry of judgment. Judgment is entered on the opinion filing date. The filing of a petition for rehearing or petition for rehearing en banc does not extend the time for filing a bill of costs. A motion to extend the time to file a bill of costs may be considered by the clerk. 
  
2.  Costs for or against the United States. When costs are sought for or against the United States, the statutory or other authority relied upon for such an award must be set forth as an attachment to the Bill of Costs. 
  
3.  Reproduction of statutes, rules, and regulations. Costs will be taxed for the reproduction of statutes, rules, and regulations in conformity with FRAP 28(f). Costs will not be taxed for the reproduction of papers not required or allowed to be filed pursuant to FRAP 28 and 30 and the corresponding circuit rules, even though the brief or appendix within which said papers are included was accepted for filing by the clerk. 
  

  Editor's notes. - This procedure was amended effective December 1, 2013 and April 1, 2016.  


RESEARCH REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d, Appeal and Error, § 1019.  

C.J.S. - 4 C.J.S., Appeal & Error, § 607. 36 C.J.S., Federal Courts, §§ 295(12), 296(14).  

——————————

Rule 40. Petition for panel rehearing.


——————————

40-1. Contents

Rules text
A copy of the opinion sought to be reheard shall be included as an addendum to each petition for rehearing. This addendum does not count towards length limitations. 
  

  Editor's notes. - This rule was amended effective December 1, 2016, and effective December 1, 2019.  

——————————

40-2. Number of copies

Rules text
Four copies of a petition for rehearing pursuant to FRAP 40 shall be filed. Use of the ECF system does not modify the requirement that filers must provide to the court four paper copies of a petition for rehearing. Filers will be considered to have complied with this requirement if, on the day the electronic petition is filed, the filer sends four paper copies to the clerk using one of the methods outlined in FRAP 25(a)(2)(A)(ii). 
  

  Editor's notes. - This rule was amended effective April 1, 2014, effective December 1, 2018, and effective December 1, 2019.  

——————————

40-3. Time - Extensions

Rules text
A petition for rehearing must be filed within 21 days of entry of judgment, except that a petition for rehearing in a civil appeal in which the United States or an officer or agency thereof is a party must be filed within 45 days of entry of judgment. Judgment is entered on the opinion filing date. No additional time shall be allowed for mailing. Counsel should not request extensions of time except for the most compelling reasons. For purposes of this rule, a "civil appeal" is one that falls within the scope of 11th Cir. R. 42-2(a). 
  

——————————

40-4. [Rescinded.]


Rules text
  Editor's notes. - This rule was rescinded effective April 4, 2009.  

——————————

40-5. Supplemental authorities

Rules text
If pertinent and significant authorities come to a party's attention while a party's petition for rehearing or petition for rehearing en banc is pending, a party may promptly advise the clerk by letter, with a copy to all other parties. The body of the letter must not exceed 350 words, including footnotes. If a new case is not reported, copies should be appended. When such a letter is filed in paper, four copies must be filed. 
  

——————————

40-6. [Rescinded.]


Rules text
  Editor's notes. - This rule was rescinded effective December 1, 2016.  

——————————

I.O.P.

Rules text
1.  Necessity for filing. As indicated in 11th Cir. R. 35-3, it is not necessary to file a petition for rehearing or petition for rehearing en banc in the court of appeals as a prerequisite to the filing of a petition for writ of certiorari in the Supreme Court of the United States. Counsel are also reminded that the duty of counsel is fully discharged without filing a petition for rehearing en banc if the rigid standards of FRAP 35(a) are not met. 
  
2.  Petition for panel rehearing. A petition for rehearing is intended to bring to the attention of the panel claimed errors of fact or law in the opinion. It is not  to be used for reargument of the issues previously presented or to attack the court's non-argument calendar procedures. Petitions for rehearing are reviewed by panel members only. 
  
3.  Time. Except as otherwise provided by FRAP 25(a) for inmate filings, a petition for rehearing is timely only if received by the clerk within the time specified in 11th Cir. R. 40-3. 
  
4.  Form of petition for panel rehearing. The form of a petition for panel rehearing is governed by FRAP 32(c)(2). 
  
Cross-Reference: FRAP 35 
  

——————————

Rule 41. Mandate: contents; issuance and effective date; stay.


——————————

41-1. Stay or Recall of Mandate

Rules text
(a)  A motion filed under FRAP 41 for a stay of the issuance of a mandate in a direct criminal appeal shall not be granted simply upon request. Ordinarily the motion will be denied unless it shows that it is not frivolous, not filed merely for delay, and shows that a substantial question is to be presented to the Supreme Court or otherwise sets forth good cause for a stay. 
  
(b)  A mandate once issued shall not be recalled except to prevent injustice. 
  
(c)  When a motion to recall a mandate is tendered for filing more than one year after issuance of the mandate, the clerk shall not accept the motion for filing unless the motion states with specificity why it was not filed sooner. The court will not grant the motion unless the movant has established good cause for the delay in filing the motion. 
  
(d)  Unless otherwise expressly provided, the effect of granting a petition for rehearing en banc is to vacate the panel opinion and the corresponding judgment. 
  

  Editor's notes. - This rule was amended effective August 1, 2019.  


RESEARCH REFERENCES

Am. Jur. 2d. - 32 Am. Jur. 2d, Federal Practice and Procedure, § 402.  

C.J.S. - 36 C.J.S., Federal Courts, § 301(49).  

——————————

41-2. Expediting Issuance of Mandate

Rules text
In any appeal in which a published opinion has issued, the time for issuance of the mandate may be shortened only after all circuit judges in regular active service who are not recused or disqualified have been provided with reasonable notice and an opportunity to notify the clerk to withhold issuance of the mandate. 
  

  Editor's notes. - This rule was amended effective August 1, 2019.  

——————————

41-3. Published Order Dismissing Appeal or Disposing of a Petition for a Writ of Mandamus or Prohibition or Other Extraordinary Writ

Rules text
When any of the following orders is published, the time for issuance of the mandate is governed by FRAP 41(b): 
  
(a)  An order dismissing an appeal. 
  
(b)  An order disposing of a petition for a writ of mandamus or prohibition or other extraordinary writ. 
  

  Editor's notes. - This rule was amended effective August 1, 2010.  

——————————

41-4. Non-Published Order Dismissing Appeal or Disposing of a Petition for a Writ of Mandamus or Prohibition or Other Extraordinary Writ

Rules text
When any of the following orders is not published, the clerk shall issue a copy to the district court clerk or agency as the mandate: 
  
(a)  An order dismissing an appeal, including an order dismissing an appeal for want of prosecution. 
  
(b)  An order disposing of a petition for a writ of mandamus or prohibition or other extraordinary writ. 
  

  Editor's notes. - This rule was amended effective August 1, 2010.  

——————————

I.O.P.

Rules text
1.  Stay of mandate. A motion for stay of mandate is disposed of by a single judge. See  11th Cir. R. 27-1(d). 
  
2.  Return of record. The original record and any exhibits are returned to the clerk of the district court or agency with the mandate. 
  
3.  Certified records for Supreme Court of the United States. Pursuant to Rule 12.7 of the Rules of the Supreme Court of the United States, the clerks of the courts of appeals are deemed to be the custodial agents of the record pending consideration of a petition for a writ of certiorari. Therefore, the clerk's office does not prepare a certified record unless specifically requested to do so by the Clerk of the Supreme Court. If certiorari is granted, the Clerk of the Supreme Court will request the clerk of the court of appeals to certify and transmit the record. See  Rule 16.2 of the Rules of the Supreme Court of the United States. 
  
Cross-Reference: FRAP 35, 36, 40 
  

  Editor's notes. - This procedure was amended effective December 1, 2019.  

——————————

Rule 42. Voluntary dismissal.


——————————

42-1. Dismissal of appeals

Rules text
(a)  Motions to Dismiss by Appellants or Petitioners and Joint Motions to Dismiss. If an appellant or petitioner files an unopposed motion to dismiss an appeal, petition, or agency proceeding, or if both parties file a joint motion to dismiss an appeal, petition, or agency proceeding, and the matter has not yet been assigned to a panel on the merits, the clerk may clerically dismiss the appeal, petition, or agency proceeding and in such circumstances will issue a copy of the order as and for the mandate. By issuing such a dismissal, the clerk expresses no opinion on the effect of that dismissal. If the appeal, petition, or agency proceeding has been assigned to a panel on the merits, any motion to dismiss will be submitted to that panel. 
  
A joint motion to dismiss must be signed by counsel for each party encompassed by the motion, or by the party itself if proceeding pro se. All motions to dismiss must contain a Certificate of Interested Persons and Corporate Disclosure Statement in compliance with FRAP 26.1 and the accompanying circuit rules. If an appellant's or petitioner's motion to dismiss is opposed, it will be submitted to the court. For motions to dismiss criminal appeals, see also 11th Cir. R. 27-1(a)(7) and 27-1(a)(8). 
  
(b)  Dismissal for failure to prosecute. Except as otherwise provided for briefs and appendices in civil appeals in 11th Cir. R. 42-2 and 42-3, when appellant fails to file a brief or other required papers within the time permitted, or otherwise fails to comply with the applicable rules, the clerk shall issue a notice to counsel, or to pro se appellant, that upon expiration of 14 days from the date thereof the appeal will be dismissed for want of prosecution if the default has not been remedied by filing the brief or other required papers and a motion to file documents out of time. Within that 14-day notice period a party in default must seek leave of the court, by appropriate motion, to file documents out of time or otherwise remedy the default. Failure to timely file such motion will result in dismissal for want of prosecution. 
  
The clerk shall not dismiss an appeal during the pendency of a timely filed motion for an extension of time to file appellant's brief or appendix, but if the court denies such leave after the expiration of the due date for filing the brief or appendix, the clerk shall dismiss the appeal forthwith. The clerk shall not dismiss an appeal during the pendency of a timely filed motion to file documents out of time or otherwise remedy the default which is accompanied by the brief or other required papers, but if the court denies such leave the clerk shall dismiss the appeal forthwith. 
  
If an appellant is represented by appointed counsel, the clerk may refer the matter to the Chief Judge for consideration of possible disciplinary action against counsel in lieu of dismissal. 
  

  Editor's notes. - This rule was amended effective December 1, 2013 and August 1, 2016.  

Cross references. - Dismissal for failure to prosecute, Federal Rules of Appellate Procedure, Rule 31(c).  


RESEARCH REFERENCES

Am. Jur. 2d. - 32 Am. Jur. 2d, Federal Practice and Procedure, § 361.  

C.J.S. - 36 C.J.S., Federal Courts, § 296.  

——————————

42-2. Dismissal in a Civil Appeal for Appellant's Failure to File Brief or Appendix by Due Date.

Rules text
(a)  Applicability of Rule. The provisions of this rule apply to all civil appeals, including Tax Court appeals, bankruptcy appeals, appeals in cases brought pursuant to 28 U.S.C. §§ 2254 and 2255, review of agency orders, and petitions for extraordinary writs when briefing has been ordered, but not including appeals of orders revoking supervised release or of orders entered pursuant to Rule 35 of the Federal Rules of Criminal Procedure or 18 U.S.C. § 3582. 
  
(b)  Notice of Due Date for Filing Brief and Appendix. Eleventh Circuit Rules 30-1(c) and 31-1 establish the due dates for filing the brief and appendix. To facilitate compliance, the clerk will send counsel and pro se parties a notice confirming the due date for filing appellant's brief and appendix consistent with 11th Cir. R. 30-1(c) and 31-1. However, delay in or failure to receive such notice does not affect the obligation of counsel and pro se parties to file the brief and appendix within the time permitted by the rules. 
  
(c)  Dismissal Without Further Notice. When an appellant has failed to file the brief or appendix by the due date as established by 11th Cir. R. 30-1(c) and 31-1 and set forth in the clerk's notice, or, if the due date has been extended by the court, within the time so extended, an appeal shall be treated as dismissed for failure to prosecute on the first business day following the due date. The clerk thereafter will enter an order dismissing the appeal. If an appellant is represented by appointed counsel, the clerk may refer the matter to the Chief Judge for consideration of possible disciplinary action against counsel in lieu of dismissal. 
  
(d)  Effect of Pending Motion to Extend Time. The clerk shall not dismiss an appeal during the pendency of a timely filed motion for an extension of time to file appellant's brief or appendix, but if the court denies such leave after the expiration of the due date for filing the brief or appendix, the clerk shall dismiss the appeal. 
  
(e)  Motion to Set Aside Dismissal and Remedy Default. An appeal dismissed pursuant to this rule may be reinstated only upon the timely filing of a motion to set aside the dismissal and remedy the default showing extraordinary circumstances, accompanied by the required brief or appendix. Such a motion showing extraordinary circumstances, accompanied by the required brief or appendix, must be filed within 14 days of the date the clerk enters the order dismissing the appeal. The timely filing of such a motion, accompanied by the required brief or appendix, and a showing of extraordinary circumstances, is the exclusive method of seeking to set aside a dismissal entered pursuant to this rule. An untimely filed motion to set aside dismissal and remedy default must be denied unless the motion demonstrates extraordinary circumstances justifying the delay in filing the motion, and no further filings shall be accepted by the clerk in that dismissed appeal. The time to file a responsive brief runs from the date the court's order granting a motion to set aside dismissal and remedy default is entered on the docket. 
  
(f)  Failure of Appellee to File Brief by Due Date. When an appellee fails to file a brief by the due date as established by 11th Cir. R. 31-1, or, if the due date has been extended by the court, within the time so extended, the appeal will be submitted to the court for decision without further delay, and the appellee will not be heard at oral argument (if oral argument is scheduled to be heard) unless otherwise ordered by the court. 
  

  Editor's notes. - This rule was amended effective December 1, 2013, effective August 1, 2017, effective August 1, 2018, and effective December 1, 2020.  

Cross references. - FRAP 3, 38; 28 U.S.C. § 1927  


JUDICIAL DECISIONS

A defendant's motion for a continuance and for substitution of counsel, made just prior to the call of the calendar, was frivolous and not addressed by the court, as the grounds for the motion were known well before the scheduling of oral argument, and as the claims regarding counsel's handling the trial and the appeal were more appropriately to be addressed in a collateral proceeding. United States v. Kelly, 749 F.2d 1541 (11th Cir.), cert. denied, 472 U.S. 1029, 105 S. Ct. 3506, 87 L. Ed. 2d 636 (1985) (decided under former Rule 18).  


RESEARCH REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d, Appeal and Error, § 912.  

C.J.S. - 36 C.J.S., Federal Courts, § 296(17).  

——————————

42-3. Dismissal in a Civil Appeal for Appellant's Failure to Correct a Deficiency in Briefs or Appendices Within 14 Days of Notice.

Rules text
(a)  Applicability of Rule. The provisions of this rule apply to all civil appeals, including Tax Court appeals, bankruptcy appeals, appeals in cases brought pursuant to 28 U.S.C. §§ 2254 and 2255, review of agency orders, and petitions for extraordinary writs when briefing has been ordered, but not including appeals of orders revoking supervised release or of orders entered pursuant to Rule 35 of the Federal Rules of Criminal Procedure or 18 U.S.C. § 3582. 
  
(b)  Notice to Correct a Deficiency in Briefs or Appendices. If briefs or appendices do not comply with the rules governing the form of briefs and appendices, the clerk will send counsel and pro se parties a notice specifying the matters requiring correction. A complete corrected set of replacement briefs or appendices must be filed in the office of the clerk within 14 days of the date of the clerk's notice. 
  
(c)  Dismissal Without Further Notice. When an appellant has failed to correct the brief or appendix within 14 days of the clerk's notice, or, if the due date has been extended by the court, within the time so extended, an appeal shall be treated as dismissed for failure to prosecute on the first business day following the due date. The clerk thereafter will enter an order dismissing the appeal. If an appellant is represented by appointed counsel, the clerk may refer the matter to the Chief Judge for consideration of possible disciplinary action against counsel in lieu of dismissal. 
  
(d)  Effect of Pending Motion to Extend Time. The clerk shall not dismiss an appeal during the pendency of a timely filed motion for an extension of time to correct a deficiency in appellant's brief or appendix, but if the court denies such leave after the expiration of the due date for correcting a deficiency in the brief or appendix, the clerk shall dismiss the appeal. 
  
(e)  Motion to Set Aside Dismissal and Remedy Default. An appeal dismissed pursuant to this rule may be reinstated only upon the filing of a motion to set aside the dismissal and remedy the default showing extraordinary circumstances, accompanied by the required corrected brief or appendix. Such a motion showing extraordinary circumstances, accompanied by the required corrected brief or appendix, must be filed within 14 days of the date the clerk enters the order dismissing the appeal. The timely filing of such a motion, accompanied by the required corrected brief or appendix, and a showing of extraordinary circumstances, is the exclusive method of seeking to set aside a dismissal entered pursuant to this rule. An untimely filed motion to set aside dismissal and remedy default must be denied unless the motion demonstrates extraordinary circumstances justifying the delay in filing the motion, and no further filings shall be accepted by the clerk in that dismissed appeal. The time to file a responsive brief runs from the date the court's order granting a motion to set aside dismissal and remedy default is entered on the docket. 
  
(f)  Failure of Appellee to File Corrected Brief Within 14 Days of Notice. When an appellee fails to file a corrected brief within 14 days of the clerk's notice, or, if that date has been extended by the court, within the time so extended, the appeal will be submitted to the court for decision without further delay, and the appellee will not be heard at oral argument (if oral argument is scheduled to be heard) unless otherwise ordered by the court. 
  

  Editor's notes. - This rule was amended effective December 1, 2013, effective August 1, 2018, and effective December 1, 2020.  

——————————

42-4. Frivolous appeals

Rules text
If it shall appear to the court at any time that an appeal is frivolous and entirely without merit, the appeal may be dismissed. 
  


JUDICIAL DECISIONS

A defendant's motion for a continuance and for substitution of counsel, made just prior to the call of the calendar, was frivolous and not addressed by the court, as the grounds for the motion were known well before the scheduling of oral argument, and as the claims regarding counsel's handling the trial and the appeal were more appropriately to be addressed in a collateral proceeding. United States v. Kelly, 749 F.2d 1541 (11th Cir.), cert. denied, 472 U.S. 1029, 105 S. Ct. 3506, 87 L. Ed. 2d 636 (1985) (decided under former Rule 18).  


RESEARCH REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d, Appeal and Error, § 912.  

C.J.S. - 36 C.J.S., Federal Courts, § 296(17).  

——————————

I.O.P.

Rules text
Dismissal Rules Apply to Principal Briefs. The rules that provide for dismissal of an appeal for appellant's failure to file a brief by the due date, or to correct deficiencies in a brief within 14 days of notice, apply to appellant's or cross-appellant's principal (first) brief only, unless the court orders otherwise. 
  
Cross-Reference: FRAP 3, 38; 28 U.S.C. § 1927 
  

  Editor's notes. - This procedure was amended effective August 1, 2016.  

——————————

Rule 43. Substitution of parties.

Rules text
[NO LOCAL RULE OR PROCEDURE] 
  

——————————

Rule 44. Case involving a constitutional question when the United States is not a party.

Rules text
[NO LOCAL RULE OR PROCEDURE] 
  

——————————

Rule 45. Clerk's duties.


——————————

45-1. Clerk

Rules text
(a)  Location. The clerk's principal office shall be in the city of Atlanta, Georgia. 
  
(b)  Office to be open. The office of the clerk, with the clerk or a deputy in attendance, shall be open for business from 8:30 a.m. to 5:00 p.m., Eastern time, on all days except Saturdays, Sundays, New Year's Day, Birthday of Martin Luther King, Jr., Washington's Birthday, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans Day, Thanksgiving Day, and Christmas Day. 
  

  Editor's notes. - This rule was amended effective December 1, 2013.  

——————————

I.O.P.

Rules text
1.  Telephone inquiries. The clerk's office welcomes telephone inquiries from counsel concerning rules and procedures. Counsel may contact the appropriate deputy clerk by calling the clerk's office. The clerk is also available to confer with counsel on special problems. 
  
2.  Emergency telephone inquiries after hours. In emergency situations arising outside normal office hours, or on weekends, the deputy clerk on duty may be reached by dialing the clerk's office and following recorded instructions. 
  
3.  Miami satellite office. The clerk maintains a satellite office in Miami, Florida. See I.O.P. 5, Miami Satellite Office,  following FRAP 25. 
  
Cross-Reference: FRAP 25, 26, 34; 28 U.S.C. §§ 452, 711, 956 
  

  Editor's notes. - This procedure was amended effective April 1, 2014.  


RESEARCH REFERENCES

Am. Jur. 2d. - 15A Am. Jur. 2d, Clerks of Court, § 24. 20 Am. Jur. 2d, Courts, § 54.  

C.J.S. - 21 C.J.S., Courts, §§ 236-265.  

——————————

Rule 46. Attorneys.


——————————

46-1. Bar Admission and Fees

Rules text
Only attorneys admitted to the bar of this court may practice before the court, except as otherwise provided in these rules. Admission is governed by FRAP 46 and this Eleventh Circuit Rule, and attorneys must also meet the requirements of 11th Cir. R. 46-7. To request admission to the bar, an attorney must complete an application form, available on the court's website. The application form must be accompanied by a certificate of good standing issued within the previous six months establishing that the attorney is admitted to practice before a court described in FRAP 46(a)(1). Upon admission, the attorney must pay the non-refundable attorney admission fee, which is composed of: (1) the national admission fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913; and (2) the local admission fee prescribed pursuant to FRAP 46(a)(3) and posted on the court's website. Failure to pay the fee within 14 days of admission will require that the attorney submit a new application form. All attorneys must apply for admission and submit attorney admission fees through PACER. 
  
Each member of the bar has a continuing obligation to keep this court informed of any changes to addresses, phone numbers, fax numbers, and e-mail addresses. 
  
The clerk is authorized to admit attorneys to the bar of this court in such circumstances as determined by the court when the attorney has applied for admission, paid the required fee, and otherwise meets the requirements for admission in FRAP 46 and the accompanying circuit rules. 
  

  Editor's notes. - This rule was amended effective August 1, 2012, effective August 1, 2017, effective August 1, 2018, effective August 1, 2019, and effective August 1, 2020.  

——————————

46-2. Renewal of Bar Membership; Inactive Status

Rules text
Each attorney admitted to the bar of this court shall pay the bar membership renewal fee prescribed by the court and posted on the court's website every five years from the date of admission. A new certificate of admission will not  issue upon payment of this fee. During the first week of the month in which an attorney's renewal fee is due, the clerk shall send by mail, e-mail, or other means a notice to the attorney using the contact information on the roll of attorneys admitted to practice before this court (attorney roll), and advise the attorney that payment of the renewal fee is due by the last day of that month. If the notice is returned undelivered due to incorrect or invalid contact information, no further notice will be sent. If the renewal fee is not paid by the last day of the month in which the notice is sent, the attorney's membership in the bar of this court will be placed in inactive status for a period of 12 months, beginning on the first day of the next month. An attorney whose bar membership is in inactive status may not practice before the court. To renew a bar membership, including one in inactive status, an attorney must complete a bar membership renewal form, available at www.ca11.uscourts.gov. The renewal form must be accompanied by the non-refundable bar membership renewal fee. All attorneys must use the court's Electronic Case Files (ECF) system to submit their renewal forms and payments. 
  
After 12 months in inactive status, if an attorney has not paid the bar membership renewal fee, the clerk shall strike the attorney's name from the attorney roll. An attorney whose name is stricken from the attorney roll due to nonpayment of the renewal fee who thereafter wishes to practice before the court must apply for admission to the bar pursuant to 11th Cir. R. 46-1, unless the attorney is eligible to be admitted for a particular proceeding pursuant to 11th Cir. R. 46-3. 
  

  Editor's notes. - This rule is comprised of former Rule 46-1(b).   
This rule was amended effective December 1, 2016 and August 1, 2017.  

——————————

46-3. Admission for Particular Proceeding

Rules text
The following attorneys shall be admitted for the particular proceeding in which they are appearing without the necessity of formal application or payment of the admission fee: an attorney appearing on behalf of the United States, a federal public defender, an attorney appointed by a federal court under the Criminal Justice Act, and any attorney appointed by this court. 
  

  Editor's notes. - This rule is comprised of former Rule 46-1(c).   
This rule was amended effective April 1, 2016 and effective August 1, 2019.  

——————————

46-4. Pro Hac Vice Admission

Rules text
An attorney who does not reside in the circuit but is otherwise eligible for admission to the bar pursuant to FRAP 46 and these rules, and also meets the requirements of 11th Cir. R. 46-7, may apply to appear pro hac vice in a particular proceeding. The following items must be provided: 
  
ý   a completed Application to Appear Pro Hac Vice form, available on the Internet at www.ca11.uscourts.gov, with proof of service; 
  
ý   a certificate of good standing issued within the previous six months establishing that the attorney is admitted to practice before a court described in FRAP 46(a)(1); and 
  
ý   a non-refundable pro hac vice application fee prescribed by the court and posted on the court's website. 
  
An attorney may apply to appear before this court pro hac vice only two times. 
  
To practice before the court, an attorney who resides in the circuit or who has two times previously applied to appear before this court pro hac vice, must apply for admission to the bar pursuant to 11th Cir. R. 46-1, unless the attorney is eligible to be admitted for a particular proceeding pursuant to 11th Cir. R. 46-3. 
  
The clerk is authorized to grant an application to appear pro hac vice in an appeal not yet assigned or under submission, in such circumstances as determined by the court, when an attorney meets the requirements of the rules. 
  

  Editor's notes. - This rule is comprised of former Rule 46-1(d).  
This rule was amended effective December 1, 2013, effective August 1, 2017, and effective August 1, 2018.  

——————————

46-5. Entry of appearance

Rules text
Every attorney, except one appointed by the court for a specific case, must file an Appearance of Counsel Form in order to participate in a case before the court. The form must be filed within 14 days after the date on the notice from the clerk that the Appearance of Counsel Form must be filed. With a court-appointed attorney, the order of appointment will be treated as the appearance form. 
  
Except for those who are court-appointed, an attorney who has not previously filed an Appearance of Counsel Form in a case will not be permitted to participate in oral argument of the case until the appearance form is filed. 
  

  Editor's notes. - This rule is comprised of former Rule 46-1(e).  

——————————

46-6. Clerk's Authority to Accept Filings

Rules text
(a)  Filings from an Attorney Who Is Not Authorized to Practice Before this Court.  (1) Subject to the provisions of this rule, the clerk may conditionally file the following papers received from an attorney who is not authorized to practice before this court: 
  
ý a petition or application that initiates a proceeding in this court; 
  
ý an emergency motion as described in 11th Cir. R. 27-1(b); 
  
ý a motion or petition that is treated by the clerk as "time sensitive" as that term is used in 11th Cir. R. 27-1(b). 
  
(2)  Upon filing the petition, application, or motion, the clerk will notify the attorney that in order to participate in the appeal the attorney must submit an appropriate application for admission, renewal form, or application to appear pro hac vice within 21 days from the date of such notice. 
  
(3)  Within the 21-day notice period, the clerk may conditionally file motions and other papers received from the attorney, subject to receipt of an appropriate application or renewal form within that period. At the expiration of the 21-day notice period, if an appropriate application or renewal form has not been received, the motions and other papers may be clerically stricken and treated as though they were never filed. The clerk may stay further proceedings in the appeal for 60 days, if necessary, to allow the attorney's client to seek new counsel. 
  
(4)  When an appropriate application is received within the 21-day notice period, the clerk may continue to conditionally file motions and other papers received from the attorney, subject to the court's approval of the attorney's application or renewal form. If the attorney's application or renewal is denied, the motions and other papers may be clerically stricken and treated as though they were never filed. The clerk may stay further proceedings in the appeal for 60 days, if necessary, to allow the attorney's client to seek new counsel. 
  
(b)  Filings from an Attorney Who Has Not Filed an Appearance of Counsel Form Within 14 Days After Notice is Mailed by the Clerk.  When an attorney fails to file a required Appearance of Counsel Form within 14 days after notice of that requirement is mailed by the clerk, the clerk may not accept any further filings (except for a brief) from the attorney until the attorney files an Appearance of Counsel Form. When an attorney who has not filed an Appearance of Counsel Form tenders a brief for filing, the clerk will treat the failure to file an Appearance of Counsel Form as a deficiency in the form of the brief. An Appearance of Counsel Form need not be accompanied by a motion to file out of time. 
  

  Editor's notes. - This rule was amended effective December 1, 2019.  

——————————

46-7. Active Membership in Good Standing with State Bar Required to Practice; Changes in Status of Bar Membership Must Be Reported

Rules text
In addition to the requirements of FRAP 46 and the corresponding circuit rules, and Addendum Eight, an attorney may not practice before this court if the attorney is not an active member in good standing with a state bar or the bar of the highest court of a state, or the District of Columbia (hereinafter, "state bar"). When an attorney's active membership in good standing with a state bar lapses for any reason, including but not limited to retirement, placement in inactive status, failure to pay bar membership fees, or failure to complete continuing education requirements, the attorney must notify the clerk of this court within 14 days. That notification must also list every other state bar and federal bar of which the attorney is a member, including state bar numbers and the attorney's status with that bar (e.g., active, inactive, retired, etc.). Upon receipt of that notification, the court may take any action it deems appropriate, including placing the attorney's bar membership in inactive status until the attorney provides documentation of active membership in good standing with a state bar. 
  

——————————

46-8. Certificate of Admission

Rules text
Upon admission to the bar of this court, the clerk will send the attorney a certificate of admission. A duplicate certificate of admission is available for purchase upon payment of the fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913, payable to Clerk, U.S. Court of Appeals, Eleventh Circuit. 
  

  Editor's notes. - This rule is comprised of former Rule 46-1(f) and was amended effective August 1, 2012.  

——————————

46-9. Attorney Discipline

Rules text
This court has adopted rules governing attorney conduct and discipline. See Addendum Eight. 
  

  Editor's notes. - This rule is comprised of former Rule 46-1(g).   

——————————

46-10. Appointment or Withdrawal of Counsel

Rules text
(a)  Appellate Obligations of Retained Counsel.  Retained counsel for a criminal defendant has an obligation to continue to represent that defendant until successor counsel either enters an appearance or is appointed under the Criminal Justice Act, and may not abandon or cease representation of a defendant except upon order of the court. 
  
(b)  Habeas Corpus or 28 U.S.C. § 2255 Pauper Appeals.  When any pro se appeal for either habeas corpus or 2255 relief is classified for oral argument, counsel will normally be appointed under the Criminal Justice Act before the appeal is calendared. The non-argument panel that classifies the appeal for oral argument will advise the clerk who will then obtain counsel under the regular procedure. 
  
(c)  Relieving Court Appointed Counsel on Appeal.  Counsel appointed by the trial court shall not be relieved on appeal except in the event of incompatibility between attorney and client or other serious circumstances. 
  
(d)  Criminal Justice Act Appointments.  The Judicial Council of this circuit has adopted the Eleventh Circuit Plan under the Criminal Justice Act and Guidelines for Counsel Supplementing the Eleventh Circuit Plan under the Criminal Justice Act. See Addendum Four. 
  
(e)  Non-Criminal Justice Act Appointments.  This court has adopted rules governing Non-Criminal Justice Act Appointments. See Addendum Five. 
  

  Editor's notes. - This rule is comprised of former Rule 46-1(h).  

——————————

46-11. Appearance and Argument by Eligible Law Students

Rules text
(a)  Scope of Legal Assistance.  
  
(1)  Notice of Appearance.  An eligible law student, as described below, acting under a supervising attorney of record, may enter an appearance in this court on behalf of any indigent person, the United States, or a governmental agency in any civil or criminal case, provided that the party on whose behalf the student appears and the supervising attorney of record has consented thereto in writing. The written consent of the party (or the party's representative) and the supervising attorney of record must be filed with this court. 
  
(2)  Briefs.  An eligible law student may assist in the preparation of briefs and other documents to be filed in this court, but such briefs or documents must be reviewed, approved entirely, and signed by the supervising attorney of record. Names of students participating in the preparation of briefs may, however, be added to the briefs. 
  
(3)  Oral Argument.  Except, on behalf of the accused, in a direct appeal from a criminal prosecution, an eligible law student may also participate in oral argument, but only in the presence of the supervising attorney of record. 
  
(b)  Law Student Eligibility Requirements.   
  
In order to appear before this Court, the law student must: 
  
(1)  Be enrolled in a law school approved by the American Bar Association; 
  
(2)  Have completed legal studies for which the student has received at least 48 semester hours or 72 quarter hours of academic credit or the equivalent if the school is on some other basis; 
  
(3)  Be certified by the dean of the law student's law school as qualified to provide the legal representation permitted by this rule. This certification, which shall be filed with the clerk, may be withdrawn by the dean at any time by mailing a notice to the clerk or by termination by this court without notice or hearing and without any showing of cause; 
  
(4)  Neither ask for nor receive any compensation or remuneration of any kind for the student's services from the person on whose behalf the student renders services, but this shall not prevent an attorney, legal aid bureau, law school, public defender agency, a State, or the United States from paying compensation to the eligible law student, nor shall it prevent these entities from making proper charges for its services; 
  
(5)  Certify in writing that the student has read and is familiar with the Code of Professional Responsibility of the American Bar Association, the Federal Rules of Appellate Procedure, and the rules of this court; and 
  
(6)  File all of the certifications and consents necessary under this rule with the clerk of this court prior to the submission of any briefs or documents containing the law student's name and the law student's appearance at oral argument. 
  
(c)  Supervising Attorney of Record Requirements. 
  
(1)  The supervising attorney of record must be a member in good standing of the bar of this court. 
  
(2)  With respect to the law student's appearance, the supervising attorney of record shall certify in writing to this court that he or she: 
  
(A)  consents to the participation of the law student and agrees to supervise the law student; 
  
(B)  assumes full, personal professional responsibility for the case and for the quality of the law student's work; 
  
(C)  will assist the student to the extent necessary; and 
  
(D)  will appear with the student in all written and oral proceedings before this court and be prepared to supplement any written or oral statement made by the student to this court or opposing counsel. 
  

  Editor's notes. - This rule was added effective December 1, 2010.  

——————————

I.O.P.

Rules text
1.  Admissions. There is no formal swearing-in ceremony. 
  
2.  Payment Returned or Denied for Insufficient Funds. When a payment of a fee is returned unpaid or denied by a financial institution due to insufficient funds, counsel must thereafter pay the fee by money order or cashier's check made payable to the same entity or account as the returned check or denied payment. In addition, counsel must also remit by separate money order or cashier's check the returned-or-denied-payment fee prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913, payable to Clerk, U.S. Court of Appeals, Eleventh Circuit. 
  
3.  Components of Attorney Admission Fee. The attorney admission fee is composed of two separate fees. A national admission fee has been prescribed by the Judicial Conference of the United States in the Court of Appeals Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1913. This fee is remitted to the federal judiciary. A local admission fee has been prescribed by this court pursuant to FRAP 46(a)(3), and is posted on the court's website. This fee is deposited in the court's non-appropriated fund account to be used for the benefit of the bench and bar in the administration of justice. 
  

  Editor's notes. - This procedure was amended effective August 1, 2012, August 1, 2014, and August 1, 2017.  


RESEARCH REFERENCES

Am. Jur. 2d. - 7 Am. Jur. 2d, Attorneys at Law, §§ 12-24. 21 Am. Jur. 2d, Criminal Law, §§ 309, 310, 312-314, 316-319, 321. 75A Am. Jur. 2d, Trial, §§ 491, 492.  

C.J.S. - 7 C.J.S., Attorney & Client, §§ 10-28, 300-303.  

ALR. - Sexual conduct or orientation as ground for denial of admission to bar, 21 A.L.R.4th 1109.  

——————————

Rule 47. Local rules by courts of appeals.


——————————

47-1. Name, seal, and process

Rules text
(a)  Name. The name of this court is "United States Court of Appeals for the Eleventh Circuit." 
  
(b)  Seal. Centered upon a blue disc a representation of the American eagle in its proper colors with wings displayed and inverted standing upon a closed book with gold page ends and maroon cover; also standing upon the book and in front of the eagle's right wing a gold balance embellished with three white stars, one above each of the pans and one atop the centerpost and below the book on a gold semi-circular scroll in blue letters the inscription EQUAL JUSTICE UNDER LAW; all enclosed by a gold-edged white border inscribed in blue with the words UNITED STATES COURT OF APPEALS above two gold rosettes of blue and gold and the words ELEVENTH CIRCUIT also in blue. 
  
(c)  Writs and process. Writs and process of this court shall be under the seal of the court and signed by the clerk. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 20 Am. Jur. 2d, Courts, §§ 10, 20-22. 32 Am. Jur. 2d, Federal Practice and Procedure, §§ 339, 341, 342.  

C.J.S. - 36 C.J.S., Federal Courts, §§ 282-284.  

——————————

47-2. Circuit executive

Rules text
The judicial council has appointed a circuit executive pursuant to 28 U.S.C. § 332 as secretary of the judicial council and of the judicial conference. 
  
The circuit executive is designated as the court's manager for all matters pertaining to administrative planning, organizing and budgeting. The clerk, the director of the staff attorney's office, and the circuit librarian shall coordinate fully with the circuit executive on those administrative matters pertaining to their areas of responsibility that appropriately warrant judicial attention or administrative action. 
  
The circuit executive shall maintain an office in Atlanta, Georgia. 
  


RESEARCH REFERENCES

C.J.S. - 21 C.J.S., Courts, §§ 228-235.  

——————————

47-3. Circuit librarian

Rules text
Under the direction of a circuit librarian the court will maintain a library in Atlanta, Georgia, and approve regulations for its use. All persons admitted to practice before the court shall be authorized to use the library. Libraries may be maintained at other places in the circuit designated by the judicial council. 
  

——————————

47-4. Staff Attorneys

Rules text
Under the supervision of a senior staff attorney, a central staff of attorneys shall be maintained at Atlanta, Georgia, to assist the court in legal research, analysis of appellate records and study of particular legal problems, and such other duties as the court directs. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 32 Am. Jur. 2d, Federal Practice and Procedure, § 4.  

C.J.S. - 36 C.J.S., Federal Courts, § 284.  

——————————

47-5. Judicial conference

Rules text
The rules of this court for having and conducting the conference and for representation and active participation at the conference by judges and members of the bar appear as Addendum One. 
  

——————————

47-6. Restrictions on practice by current and former employees

Rules text
Consistent with the Consolidated Code of Conduct for Judicial Employees adopted by the Judicial Conference of the United States, no employee of the court shall engage in the practice of law. A former employee of the court may not participate by way of representation, consultation, or assistance, in any matter which was pending in the court during the employee's term of employment. 
  

——————————

I.O.P.

Rules text
1.  Physical facilities. The headquarters of the United States Court of Appeals for the Eleventh Circuit is located at 56 Forsyth Street, N.W., Atlanta, Georgia 30303, in the Elbert P. Tuttle U.S. Court of Appeals Building. The courthouse contains three courtrooms, chambers for judges, the Kinnard Mediation Center, and the library. The John C. Godbold Federal Building, which contains the circuit executive's office, the clerk's office, and the office of the staff attorneys, is located at 96 Poplar Street, N.W., Atlanta, Georgia 30303, and is directly behind the Elbert P. Tuttle U.S. Court of Appeals Building. 
  
2.  Judges. The Eleventh Circuit has 12 authorized active judges. Each active judge's office, maintained in the place of residence, is authorized three law clerks and two secretaries. The chief judge is authorized one additional secretary. Several senior judges maintain offices and staffs commensurate with the judicial work they choose to do, and sit on oral argument panels several times during the year. Senior judges do not normally participate in the administrative or non- oral argument work of the court, although they are authorized by law to do so. 
  
3.  Circuit executive. The circuit executive is the chief administrative officer of the court. The circuit executive's office contains staff assistants and secretaries. See  28 U.S.C. § 332.  
  
4.  Office of staff attorneys. The office is comprised of a senior staff attorney, staff attorneys, and supporting clerical personnel. This office assists the court in legal research, analysis of appellate records, and studies of particular legal problems. It also assists in handling pro se prisoner matters. In many cases the office prepares memoranda to assist the judges. 
  
5.  Library. The library is staffed by the circuit librarian and assistant librarians. Library hours are from 8:30 a.m. to 4:30 p.m., Monday through Friday. 
  
All persons admitted to practice before the court are authorized to use the library. Under regulations approved by the court, others may use the library by special permission only. Books and materials may not be removed from the library without permission of the librarian. 
  
6.  Judicial conference. Pursuant to 28 U.S.C. § 333 there is held biennially, and may be held annually, at such time and place as designated by the chief judge of the court, a conference of all circuit, district and bankruptcy judges of the circuit for the purpose of considering the business of the courts and advising means of improving the administration of justice within the circuit. See  Addendum One to the circuit rules. 
  
7.  Judicial council. The judicial council established by 28 U.S.C. § 332 is composed of nineteen members: one active judge from each of the nine district courts, nine active circuit judges, and the circuit chief judge. The judicial council meets on call of the chief judge approximately three times a year to consider and to make orders for the effective and expeditious administration of the courts within the circuit. The council is responsible for considering complaints against judges. 
  
8.  Fifth Circuit Court of Appeals Reorganization Act of 1980 (P.L. 96-452, October 4, 1980). Section 9 of the Fifth Circuit Court of Appeals Reorganization Act of 1980 determines appellate case processing after October 1, 1981, in terms of the "submitted for decision" date of each appeal. 
  
The date an appeal assigned to the oral argument calendar is submitted for decision, is the date on which the initial argument of the appeal is heard. The date a case an appeal decided on the summary or non-argument calendar is submitted for decision, is the date on which the last panel judge concurs in summary or nonargument calendar disposition. 
  
9.  Recusal or disqualification of judges. a. Grounds. A judge may recuse himself or herself under any circumstances considered sufficient to require such action. A judge is disqualified under circumstances set forth in 28 U.S.C. § 455 or in accordance with Canon 3C, Code of Conduct for United States Judges as approved by the Judicial Conference of the United States, April 1973, as amended. 
  
b.  Administrative motions procedure. 
  
(1)  single judge matter - If a judge who is the initiating judge recuses himself or herself from considering or is disqualified to consider an administrative motion, the file is returned to the clerk who then sends it to the next initiating judge listed on the administrative routing log. 
  
(2)  panel matter - If a judge who is the initiating judge recuses himself or herself from considering or is disqualified to consider an administrative motion, the file is returned to the clerk for submission to the next available panel on the appropriate log. 
  
c.  Non-argument calendar appeals. The same procedure is followed as in paragraph (b)(2) above, except that a backup judge is ordinarily called in since the court's practice is that appeals are not ordinarily disposed of on the merits by only two judges. 
  
d.  Oral argument calendar appeals. Prior to issuance of the court calendar, each judge on the panel is furnished with a copy for each appeal of the Certificate of Interested Persons and Corporate Disclosure Statement described in FRAP 26.1 and the accompanying circuit rules, for each judge's advance study to determine if the judge should recuse himself or herself or is disqualified in any of the appeals. 
  
10.  Complaints against judges. This court's rule for the conduct of complaint proceedings under 28 U.S.C. §§ 351-364 is outlined in Addendum Three. 
  
11.  Pro se applications. The clerk's office processes and answers prisoner and other pro se correspondence with the assistance of the staff attorneys' office. When a pro se petition is in the proper form for docketing and processing, it is routed to the staff attorneys' office. This office prepares legal memoranda for the court on such interlocutory matters as applications for leave to appeal in forma pauperis, certificates of appealability, and appointment of counsel, and on other pro se matters. 
  
12.  Statistics. The clerk periodically prepares statistical reports for the court and for the Administrative Office of the United States Courts. These reports are used to manage the internal affairs of the court and to provide information for purposes of determining personnel and equipment needs, the number or oral argument sessions to be scheduled, the workload of the judges and staff, and other management concerns. The reports are distributed to the judges and the circuit executive, and are discussed at judicial council meetings. 
  
Cross-Reference: 28 U.S.C. §§ 41-48, 57, 291- 296, 332, 333, 372, 455, 713, 1691  
  

  Editor's notes. - This procedure was amended effective April 1, 2014, and effective December 1, 2019.  

——————————

Rule 48. Masters.

Rules text
[NO LOCAL RULE OR PROCEDURE] 
  

——————————

Appendix of Forms


——————————

Form 1. Notice of appeal to a court of appeals from a judgment or order of a district court.

Rules text
    

             

  
  
 United States District Court for the ____________ 

  
        District of ____________________________  

  
        File Number ______________ 

  
       A. B., Plaintiff 

  
        v.           Notice of Appeal         

  
       C. D., Defendant 

  
  Notice is hereby given that     (here name all parties taking the appeal)       , (plaintiffs) (defendants) in the above named case,*  hereby appeal to the United States Court of Appeals for the ____________ Circuit (from the final judgment) (from an order (describing it)) entered in this action on the ____________ day of ____________, 20______. 

  

           (s) ________________________________________________________      
 
  

        Attorney for __________________________________________________      
 
  

        Address: ______________________________________________________      
 
  

  ___________________________________________________________________        
 
  
  [Note to inmate filers:  If you are an inmate confined in an institution and you seek the timing benefit of Fed. R. App. P. 4(c)(1), complete Form 7 (Declaration of Inmate Filing) and file that declaration along with this Notice of Appeal.]   

  
  
 (As amended Apr. 22, 1993, eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003; Apr. 28, 2016, eff. Dec. 1, 2016.) 

  
   

  
  * See Rule 3(c) for permissible ways of identifying appellants. 

  
   

  
   

  
   
 

——————————

Form 2. Notice of appeal to a court of appeals from a decision of the United States Tax Court.

Rules text
    

             

  
  

 UNITED STATES TAX COURT 

  
  

 Washington, D.C. 

  
    A. B., Petitioner 

  
       v.                        Docket No. ____________ 
 
  
    Commissioner of Internal Revenue, 

  
      Respondent 

  
  

 Notice of Appeal 

  
  Notice is hereby given that     (here name all parties bringing the petition)*    , hereby appeal to the United States Court of Appeals for the ____________ Circuit from (that part of) the decision of this court entered in the above captioned proceeding on the ________ day of ____________, ______ (relating to ____________). 

  

           (s) ________________________________________________________      
 
  

         Counsel_______________________________________________________      
 
  

         Address:______________________________________________________      
 
  
  
 (As amended Apr. 22, 1993, eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003.) 

  
   

  
  * See Rule 3(c) for permissible ways of identifying appellants. 

  
   

  
   
 

——————————

Form 3. Petition for review of order of an agency, board, commission or officer.

Rules text
    

             

  
  

 United States Court of Appeals for the ____________________ Circuit 

  
       A. B., Petitioner 

  
           v.           Petition for Review 

  
       XYZ Commission, Respondent 

  
    (here name all parties bringing the petition)*       hereby petitions the court for review of the Order of the XYZ Commission (describe the order) entered on ____________, ______. 

  

           (s) _________________________________________________________     
 
  

        Attorney for Petitioners _______________________________________     
 
  

        Address: ______________________________________________________      
 
  
  
 (As amended Apr. 22, 1993, eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003.) 

  
   

  
  * See Rule 15 

  
   

  
   
 

——————————

Form 4. Affidavit Accompanying Motion for Permission to Appeal In Forma Pauperis.

Rules text
    CLICK TO VIEW  FORM 
 
 
  
    CLICK TO VIEW  FORM 
 
 
  
    CLICK TO VIEW  FORM 
 
 
  
    CLICK TO VIEW  FORM 
 
 
  
    CLICK TO VIEW  FORM 
 
 
  
    CLICK TO VIEW  FORM 
 
 
  (As amended Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 28, 2010, eff. Dec. 1, 2010.)  

  
   
 

——————————

Form 5. Notice of appeal to a court of appeals from a judgment or order of a district court or a bankruptcy appellate panel.

Rules text
    

             

  
  United States District Court for the ____________ 

  
    District of ____________________________ 

  
  In re 

  
  ______________________________, 

  
     Debtor 

  
          File No. ________ 

  
  ______________________________, 

  
     Plaintiff 

  
      v. 

  
  ______________________________, 

  
     Defendant 

  
  

 Notice of Appeal to 

United States Court of Appeals 

for the ____________ Circuit 

  
   ____________________________, the plaintiff [or defendant or other party] 
appeals to the United States Court of Appeals for the ____________ Circuit 
from the final judgment [or order or decree] of the district court for the 
district of __________________________________, [or bankruptcy appellate 
panel of the __________________________________ circuit], entered in this 
case on ____________________________, 20______ [here describe the judgment, 

order, or decree] ___________________________________________________________ 
 
  
  The parties to the judgment [or order or decree] appealed from and the names and addresses of their respective attorneys are as follows: 

  

          Date ______________________________________________________________ 
 
  

          Signed ____________________________________________________________ 
 
  
           Attorney for Appellant 

  

          (Address) _________________________________________________________ 
 
  

          ___________________________________________________________________ 
 
  
  [Note to inmate filers:  If you are an inmate confined in an institution and you seek the timing benefit of Fed. R. App. P. 4(c)(1), complete Form 7 (Declaration of Inmate Filing) and file that declaration along with this Notice of Appeal.]   

  
  
 (As amended Apr. 25, 1989, eff. Dec. 1, 1989; Mar. 27, 2003, eff. Dec. 1, 
2003; Apr. 28, 2016, eff. Dec. 1, 2016.)   
 

——————————

Form 6. Certificate of Compliance With Type-Volume Limit.

Rules text
    

             

  
  

 Certificate of Compliance With Type-Volume Limitation, Typeface Requirements, and Type Style Requirements 

  
  1.  This document complies with [the type-volume limit of Fed. R. App. P. [insert Rule citation; e.g., 32(a)(7)(B) __ [the word limit of Fed. R. App. P. [insert Rule citation; e.g., 5(c)(1) __ because, excluding the parts of the document exempted by Fed. R. App. P. 32(f) [and [insert applicable Rule citation, if any __: 

  
   
   [] this document contains [state the number of ] words, or   

  
   
   [] this brief uses a monospaced typeface and contains [state the number of ] lines of text. 

  
  2.  This document complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because: 

  
   
   [] this document has been prepared in a proportionally spaced typeface using [state name and version of word-processing program ] in [state font size and name of type style ], or   

  
   
   [] this document has been prepared in a monospaced typeface using [state name and version of word-processing program ] with [state number of characters per inch and name of type style ]. 

  
  (s) ____________________________________________ 

  
  Attorney for ____________________________________ 

  
  Dated: ____________________________________________ 

  
  
 (As amended Apr. 29, 2002, eff. Dec. 1, 2002; amended Apr. 28, 2016, eff. 
Dec. 1, 2016.)   
 

——————————

Form 7. Declaration of Inmate Filing.

Rules text
    

             

  
  

 ________________________________________ 

  
  

 [insert name of court; for example,  

United States District Court for the District of Minnesota ] 

  
       A. B., Plaintiff 

  
        v.           Case No. _____________ 

  
       C. D., Defendant 

  
  I am an inmate confined in an institution. Today, ________________ [insert date ], I am depositing the ________________ [insert title of document; for example, "notice of appeal" ] in this case in the institution's internal mail system. First-class postage is being prepaid either by me or by the institution on my behalf. 

  
  I declare under penalty of perjury that the foregoing is true and correct (see 28 U.S.C. § 1746; 18 U.S.C. § 1621). 

  
  Sign your name here ______________________________ 

  
  Signed on _____________ [insert date ] 

  
  [Note to inmate filers:  If your institution has a system designed for legal mail, you must use that system in order to receive the timing benefit of Fed. R. App. P. 4(c)(1) or Fed. R. App. P. 25(a)(2)(C). ] 

  
  
 (As added Apr. 28, 2016, eff. Dec. 1, 2016.)   
 

——————————

Addendum One 
Rules for Conduct of and Representation and Participation at the Eleventh Circuit Judicial Conference

(a)  Planning and conducting the conference. The judicial council shall have the responsibility for planning and conducting judicial conferences. The long-range plans for conducting judicial conferences shall be made on recommendation of a judicial conference committee of the judicial council appointed by the chief judge with judicial council approval. Each annual conference shall be planned and conducted by a judicial conference planning chair, appointed by the committee with judicial council approval. The chair, with approval of the chief judge, shall appoint such committees as may be necessary for efficient and effective operation of the conference. 
  
(b)  Members of the conference. The judicial conference of this circuit shall consist of the following: 
  
(1)  ex officio 
  
a.  the active circuit and district judges, bankruptcy judges, and full-time magistrates of the circuit; 
  
b.  the circuit justice; 
  
c.  the senior and retired circuit, district and bankruptcy judges and magistrates of the circuit; 
  
d.  the circuit executive of the circuit; 
  
e.  the clerk of the circuit court or a designated deputy; 
  
f.  the staff attorney of the court; 
  
g.  the circuit librarian; 
  
h.  presidents and presidents-elect of the state bars of the states within the circuit; 
  
i.  three official representatives chosen by each state bar of the states comprising the circuit; 
  
j.  the chief justices of the state supreme courts of each state within the circuit, or their designees; 
  
k.  the members of the lawyers advisory committee of the circuit; 
  
l.  the executive director of each state bar of the states within the circuit; 
  
m.  each United States attorney of the circuit; 
  
n.  the federal public defender of any district within the circuit, and a representative of a community defender organization in any district, designated by the president of such organization; 
  
o.  the dean of each accredited law school within the circuit; 
  
p.  any retired justice of the Supreme Court of the United States residing or practicing within the circuit; 
  
q.  any current or former attorney general of the United States residing or practicing within the circuit; 
  
r.  any lawyer who has been nominated to a circuit, district or bankruptcy court judgeship within the circuit, whether or not yet confirmed or inducted; 
  
s.  the president, or personal designee, of the American Bar Association; 
  
t.  former presidents of the American Bar Association residing or practicing in the circuit; 
  
u.  the current members of the board of governors of the American Bar Association from the circuit; 
  
v.  the current members of the American Bar Association judiciary committee who reside in the circuit; 
  
w.  the president, or personal designee, of the Federal Bar Association and the regional representatives; 
  
x.  the president, or personal designee, of the National Bar Association and the regional representatives; 
  
y.  the executive director and the attorney board members of the historical society; 
  
z.  state attorneys general or their designees; 
  
aa.  chief judge of the United States Tax Court or designee; 
  
bb.  directors of capital case resource centers. 
  
(2)  One or more lawyers, as indicated below, who actively practice in the federal courts of the circuit as selected by the judges of the courts hereinafter designated. As the Congress may change the number of active judges from time to time, the number of designees shall be adjusted correspondingly: 
  
       

                                                                                         
                                                          Number of Designees 
                                                          ------------------- 
                                                                              
Eleventh Circuit Court of Appeals                                 12          
Northern District of Alabama                                                  
  - District                                                       7          
  - Bankruptcy                                                     5          
Middle District of Alabama                                                    
  - District                                                       3          
  - Bankruptcy                                                     2          
Southern District of Alabama                                                  
  - District                                                       3          
  - Bankruptcy                                                     2          
Northern District of Florida                                                  
  - District                                                       3          
  - Bankruptcy                                                     1          
Middle District of Florida                                                    
  - District                                                       9          
  - Bankruptcy                                                     4          
Southern District of Florida                                                  
  - District                                                      15          
  - Bankruptcy                                                     3          
Northern District of Georgia                                                  
  - District                                                      11          
  - Bankruptcy                                                     6          
Middle District of Georgia                                                    
  - District                                                       2          
  - Bankruptcy                                                     2          
Southern District of Georgia                                                  
  - District                                                       3          
  - Bankruptcy                                                     2           
 
The standards used in selecting representative lawyers as members of the conference must bear a direct relationship to the following minimum requirements: 
  
a.  the lawyer-members must constitute a fair cross-section of the practitioners of the court, giving due consideration to qualified individuals regardless of race, color, sex, religion, or national origin; 
  
b.  each lawyer-member must be interested in the purposes and work of the conference and be willing and able to actively contribute to this end; and 
  
c.  each lawyer-member must be willing to assist in implementing conference programs with the local bar. 
  
A court may invite the same lawyer representative to the judicial conference for not more than three years during any five year period, but only if such representative is fully performing the three requirements referred to above and if approved by the circuit chief judge. 
  
(c)  Open judicial conference. From time to time the Court of Appeals may conduct a judicial conference at which any attorney admitted to practice in one of the several district courts within the Eleventh Circuit or the Eleventh Circuit Court of Appeals may be invited to attend. 
  
(d)  Registration fee. A non-reimbursable registration fee in an amount fixed by the judicial council shall be collected from each member attending the conference. The sums so collected shall be used to defray conference expenses. Any excess shall be placed in a separately maintained Eleventh Circuit Judicial Conference Fund that shall be used for the purpose of paying the expense of other conference or future conference-related activities. 
  
(e)  Secretary of the conference. The circuit executive, who shall be secretary of the conference, shall be responsible for collection and disbursement of conference funds, for all records and accounts of the conference, and for the staff support required for conducting the conference, and shall perform such other duties as may be necessary to ensure efficient operation of the conference. 
  

——————————

Addendum Two 
Procedures in Proceedings for Review of Orders of the Federal Energy Regulatory Commission

(a)  Petition for review. The petition for review shall specify as a part of its caption the number, date, and identification of the order to be reviewed and append the service list required by FRAP 15(c). The petition shall contain a Certificate of Interested Persons and Corporate Disclosure Statement as described in FRAP 26.1 and the accompanying circuit rules. 
  
(b)  Docketing. Petitions for review and other documents concerning commission orders in the same number series (i.e., 699, 699A, 699B) shall be assigned to the same docket in this court. 
  
(c)  Intervention.  
  
(1)  Party. A party to a commission proceeding may intervene in a review of the same proceeding in this court by filing a notice of intervention in the docket assigned to the petition for review of any order entered in such proceeding. The notice shall state whether the intervenor is a petitioner who objects to the order or a respondent who supports the order. A notice of intervention shall confer petitioner or respondent status on the intervening party as to all proceedings in the docket. 
  
(2)  Nonparty. One not a party to a commission proceeding who desires to intervene in a review of that proceeding in this court shall file with the clerk and serve upon all parties to the proceeding a motion for leave to intervene. The motion shall contain a concise statement of the interest of the moving party, the grounds upon which intervention is sought, and a statement why the interest asserted is not adequately protected by existing parties. Any opposition to the motion shall be filed within 10 days of service. 
  
(d)  Docketing statement. Within 30 days of the initial petition for review but not later than 10 days after the expiration of the period permitted for filing a petition for review, all parties filing petitions for review shall file a joint docketing statement that shall: 
  
(1)  list each issue to be raised in the review; 
  
(2)  list any other review proceeding pending as to the same order in any other court, and 
  
(3)  append copies of the order to be reviewed. 
  
A petitioner who files for review after a docketing statement has been filed shall specify in the petition for review any exceptions taken or additions to the issues listed in the docketing statement. A party who intervenes after a docketing statement has been filed shall specify in the notice of intervention any exceptions taken to the issues listed in the docketing statement. 
  
(e)  Venue. Upon the filing with the judicial panel on multidistrict litigation of notice that petitions for review have been filed in more than one court, further proceedings in this court shall be governed by 28 U.S.C. § 2112. 
  
(f)  Prehearing conference. Ten days after the filing of a docketing statement or 10 days after entry of an order by the court deciding a venue issue, whichever is later, the clerk may notice a prehearing conference to: 
  
(1)  simplify and define issues; 
  
(2)  agree on an appendix and record; 
  
(3)  assign joint briefing responsibilities and schedule briefs, and; 
  
(4)  handle such other matters as may aid in disposing of the proceeding. Except for good cause show a party who petitions for review or intervenes in a docket after prehearing conference has been held will be bound by the result of the prehearing conference. 
  
(g)  Severance. A petitioner or respondent may move to sever parties or issues on a showing of prejudice. 
  
(For other provisions governing review of administrative agencies, boards, and commissions, see FRAP 15). 
  

——————————

Addendum Three 
Rules for Judicial-Conduct and Judicial-Disability Proceedings


Adopted March 11, 2008, by the Judicial Conference of the United States 

Effective April 10, 2008 

WITH 

Eleventh Circuit Judicial Conduct and Disability Rules 

(Cited as 11th Cir. JCDR) 

Effective April 1, 2009 
  

——————————

Preface.

Rules text
These Rules were promulgated by the Judicial Conference of the United States, after public comment, pursuant to 28 U.S.C. §§ 331 and 358, to establish standards and procedures for addressing complaints filed by complainants or identified by chief judges, under the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364. 
  

——————————

Article I. General Provisions


——————————

Rule 1. Scope.

Rules text
These Rules govern proceedings under the Judicial Conduct and Disability Act, 28 U.S.C. §§ 351-364 (the Act), to determine whether a covered judge has engaged in conduct prejudicial to the effective and expeditious administration of the business of the courts or is unable to discharge the duties of office because of mental or physical disability. 
  

Commentary on Rule 1 
  
In September 2006, the Judicial Conduct and Disability Act Study Committee, appointed in 2004 by Chief Justice Rehnquist and known as the "Breyer Committee," presented a report, known as the "Breyer Committee Report," 239 F.R.D. 116 (Sept. 2006), to Chief Justice Roberts that evaluated implementation of the Judicial Conduct and Disability Act of 1980, 28 U.S.C. §§ 351-364. The Breyer Committee had been formed in response to criticism from the public and the Congress regarding the effectiveness of the Act's implementation. The Executive Committee of the Judicial Conference directed the Judicial Conference Committee on Judicial Conduct and Disability to consider the recommendations made by the Breyer Committee and to report on their implementation to the Conference. 
  
The Breyer Committee found that it could not evaluate implementation of the Act without establishing interpretive standards, Breyer Committee Report, 239 F.R.D. at 132, and that a major problem faced by chief judges in implementing the Act was the lack of authoritative interpretive standards. Id.  at 212-15. The Breyer Committee then established standards to guide its evaluation, some of which were new formulations and some of which were taken from the "Illustrative Rules Governing Complaints of Judicial Misconduct and Disability," discussed below. The principal standards used by the Breyer Committee are in Appendix E of its Report. Id.  at 238. 
  
Based on the findings of the Breyer Committee, the Judicial Conference Committee on Judicial Conduct and Disability concluded that there was a need for the Judicial Conference to exercise its power under Section 358 of the Act to fashion standards guiding the various officers and bodies who must exercise responsibility under the Act. To that end, the Judicial Conference Committee proposed rules that were based largely on Appendix E of the Breyer Committee Report and the Illustrative Rules. 
  
The Illustrative Rules were originally prepared in 1986 by the Special Committee of the Conference of Chief Judges of the United States Courts of Appeals, and were subsequently revised and amended, most recently in 2000, by the predecessor to the Committee on Judicial Conduct and Disability. The Illustrative Rules were adopted, with minor variations, by circuit judicial councils, to govern complaints under the Judicial Conduct and Disability Act. 
  
After being submitted for public comment pursuant to 28 U.S.C. § 358(c), the present Rules were promulgated by the Judicial Conference on March 11, 2008. 
  

——————————

Rule 2. Effect and Construction.

Rules text
(a)  Generally.  These Rules are mandatory; they supersede any conflicting judicial-council rules. Judicial councils may promulgate additional rules to implement the Act as long as those rules do not conflict with these Rules. 
  
(b)  Exception.  A Rule will not apply if, when performing duties authorized by the Act, a chief judge, a special committee, a judicial council, the Judicial Conference Committee on Judicial Conduct and Disability, or the Judicial Conference of the United States expressly finds that exceptional circumstances render application of that Rule in a particular proceeding manifestly unjust or contrary to the purposes of the Act or these Rules. 
  

Commentary on Rule 2 
  
Unlike the Illustrative Rules, these Rules provide mandatory and nationally uniform provisions governing the substantive and procedural aspects of misconduct and disability proceedings under the Act. The mandatory nature of these Rules is authorized by 28 U.S.C. § 358(a) and (c).  
  
Judicial councils retain the power to promulgate rules consistent with these Rules. For example, a local rule may authorize the electronic distribution of materials pursuant to Rule 8(b).  
  
Rule 2(b) recognizes that unforeseen and exceptional circumstances may call for a different approach in particular cases. 
  

——————————

Rule 3. Definitions.

Rules text
(a)  Chief Judge. "Chief judge" means the chief judge of a United States Court of Appeals, of the United States Court of International Trade, or of the United States Court of Federal Claims. 
  
(b)  Circuit Clerk.  "Circuit clerk" means a clerk of a United States court of appeals, the clerk of the United States Court of International Trade, the clerk of the United States Court of Federal Claims, or the circuit executive of the United States Court of Appeals for the Federal Circuit. 
  
(c)  Complaint. A complaint is: 
  
(1)  a document that, in accordance with Rule 6, is filed by any person in his or her individual capacity or on behalf of a professional organization; or 
  
(2)  information from any source, other than a document described in (c)(1), that gives a chief judge probable cause to believe that a covered judge, as defined in Rule 4, has engaged in misconduct or may have a disability, whether or not the information is framed as or is intended to be an allegation of misconduct or disability. 
  
(d)  Court of Appeals, District Court, and District Judge.  "Courts of appeals," "district court," and "district judge," where appropriate, include the United States Court of Federal Claims, the United States Court of International Trade, and the judges thereof. 
  
(e)  Disability. "Disability" is a temporary or permanent condition rendering a judge unable to discharge the duties of the particular judicial office. Examples of disability include substance abuse, the inability to stay awake during court proceedings, or a severe impairment of cognitive abilities. 
  
(f)  Judicial Council and Circuit. "Judicial council" and "circuit," where appropriate, include any courts designated in 28 U.S.C. § 363. 
  
(g)  Magistrate Judge. "Magistrate judge," where appropriate, includes a special master appointed by the Court of Federal Claims under 42 U.S.C. § 300aa-12(c). 
  
(h)  Misconduct. Cognizable misconduct: 
  
(1)  is conduct prejudicial to the effective and expeditious administration of the business of the courts. Misconduct includes, but is not limited to: 
  
(A)  using the judge's office to obtain special treatment for friends or relatives; 
  
(B)  accepting bribes, gifts, or other personal favors related to the judicial office;  
  
(C)  having improper discussions with parties or counsel for one side in a case;  
  
(D)  treating litigants or attorneys in a demonstrably egregious and hostile manner; 
  
(E)  engaging in partisan political activity or making inappropriately partisan statements;  
  
(F)  soliciting funds for organizations; or  
  
(G)  violating other specific, mandatory standards of judicial conduct, such as those pertaining to restrictions on outside income and requirements for financial disclosure. 
  
(2)  is conduct occurring outside the performance of official duties if the conduct might have a prejudicial effect on the administration of the business of the courts, including a substantial and widespread lowering of public confidence in the courts among reasonable people. 
  
(3)  does not include: 
  
(A)  an allegation that is directly related to the merits of a decision or procedural ruling. An allegation that calls into question the correctness of a judge's ruling, including a failure to recuse, without more, is merits-related. If the decision or ruling is alleged to be the result of an improper motive, e.g., a bribe, ex parte contact, racial or ethnic bias, or improper conduct in rendering a decision or ruling, such as personally derogatory remarks irrelevant to the issues, the complaint is not cognizable to the extent that it attacks the merits.  
  
(B)  an allegation about delay in rendering a decision or ruling, unless the allegation concerns an improper motive in delaying a particular decision or habitual delay in a significant number of unrelated cases. 
  
(i)  Subject Judge. "Subject judge" means any judge described in Rule 4 who is the subject of a complaint. 
  

Commentary on Rule 3 
  
Rule 3 is derived and adapted from the Breyer Committee Report and the Illustrative Rules.  
  
Unless otherwise specified or the context otherwise indicates, the term "complaint" is used in these Rules to refer both to complaints identified by a chief judge under Rule 5 and to complaints filed by complainants under Rule 6.  
  
Under the Act, a "complaint" may be filed by "any person" or "identified" by a chief judge. See  28 U.S.C. § 351(a) and (b). Under Rule 3(c)(1), complaints may be submitted by a person, in his or her individual capacity, or by a professional organization. Generally, the word "complaint" brings to mind the commencement of an adversary proceeding in which the contending parties are left to present the evidence and legal arguments, and judges play the role of an essentially passive arbiter. The Act, however, establishes an administrative, inquisitorial process. For example, even absent a complaint under Rule 6, chief judges are expected in some circumstances to trigger the process - "identify a complaint," see  28 U.S.C. § 351(b) and Rule 5 - and conduct an investigation without becoming a party. See  28 U.S.C. § 352(a); Breyer Committee Report, 239 F.R.D. at 214; Illustrative Rule 2(j). Even when a complaint is filed by and the chief judge, instead of being limited to the "four corners of the complaint," must, under Rule 11, proceed as though misconduct or disability has been alleged where the complainant reveals information of misconduct or disability but does not claim it as such. See  Breyer Committee Report, 239 F.R.D. at 183-84. 
  
An allegation of misconduct or disability filed under Rule 6 is a "complaint," and the Rule so provides in subsection (c)(1). However, both the nature of the process and the use of the term "identify" suggest that the word "complaint" covers more than a document formally triggering the process. The process relies on chief judges considering known information and triggering the process when appropriate. "Identifying" a "complaint," therefore, is best understood as the chief judge's concluding that information known to the judge constitutes probable cause to believe that misconduct occurred or a disability exists, whether or not the information is framed as, or intended to be an accusation. This definition is codified in (c)(2).  
  
Rule 3(e) relates to disability and provides only the most general definition, recognizing that a fact-specific approach is the only one available.  
  
The phrase "prejudicial to the effective and expeditious administration of the business of the courts" is not subject to precise definition, and subsection (h)(1) therefore provides some specific examples. Although the Code of Conduct for United States Judges may be informative, its main precepts are highly general; the Code is in many potential applications aspirational rather than a set of disciplinary rules. Ultimately, the responsibility for determining what constitutes misconduct under the statute is the province of the judicial council of the circuit subject to such review and limitations as are ordained by the statute and by these Rules.  
  
Even where specific, mandatory rules exist - for example, governing the receipt of gifts by judges, outside earned income, and financial disclosure obligations - the distinction between the misconduct statute and the specific, mandatory rules must be borne in mind. For example, an inadvertent, minor violation of any one of these Rules, promptly remedied when called to the attention of the judge, might still be a violation but might not rise to the level of misconduct under the statute. By contrast, a pattern of such violations of the Code might well rise to the level of misconduct.  
  
An allegation can meet the statutory standard even though the judge's alleged conduct did not occur in the course of the performance of official duties. The Code of Conduct for United States Judges expressly covers a wide range of extra-official activities, and some of these activities may constitute misconduct. For example, allegations that a judge solicited funds for a charity or participated in a partisan political event are cognizable under the Act.  
  
On the other hand, judges are entitled to some leeway in extra-official activities. For example, misconduct may not include a judge being repeatedly and publicly discourteous to a spouse (not including physical abuse) even though this might cause some reasonable people to have diminished confidence in the courts. Rule 3(h)(2) states that conduct of this sort is covered, for example, when it might lead to a "substantial and widespread" lowering of such confidence. 
  
Rule 3(h)(3)(A) tracks the Act, 28 U.S.C. § 352(b)(1)(A)(ii), in excluding from the definition of misconduct allegations "[d]irectly related to the merits of a decision or procedural ruling." This exclusion preserves the independence of judges in the exercise of judicial power by ensuring that the complaint procedure is not used to collaterally attack the substance of a judge's ruling. Any allegation that calls into question the correctness of an official action of a judge - without more - is merits-related. The phrase "decision or procedural ruling" is not limited to rulings issued in deciding Article III cases or controversies. Thus, a complaint challenging the correctness of a chief judge's determination to dismiss a prior misconduct complaint would be properly dismissed as merits-related - in other words, as challenging the substance of the judge's administrative determination to dismiss the complaint - even though it does not concern the judge's rulings in Article III litigation. Similarly, an allegation that a judge had incorrectly declined to approve a Criminal Justice Act voucher is merits-related under this standard. 
  
Conversely, an allegation - however unsupported - that a judge conspired with a prosecutor to make a particular ruling is not merits-related, even though it "relates" to a ruling in a colloquial sense. Such an allegation attacks the propriety of conspiring with the prosecutor and goes beyond a challenge to the correctness - "the merits" - of the ruling itself. An allegation that a judge ruled against the complainant because the complainant is a member of a particular racial or ethnic group, or because the judge dislikes the complainant personally, is also not merits-related. Such an allegation attacks the propriety of arriving at rulings with an illicit or improper motive. Similarly, an allegation that a judge used an inappropriate term to refer to a class of people is not merits-related even if the judge used it on the bench or in an opinion; the correctness of the judge's rulings is not at stake. An allegation that a judge treated litigants or attorneys in a demonstrably egregious and hostile manner while on the bench is also not merits-related. 
  
The existence of an appellate remedy is usually irrelevant to whether an allegation is merits-related. The merits-related ground for dismissal exists to protect judges' independence in making rulings, not to protect or promote the appellate process. A complaint alleging an incorrect ruling is merits-related even though the complainant has no recourse from that ruling. By the same token, an allegation that is otherwise cognizable under the Act should not be dismissed merely because an appellate remedy appears to exist (for example, vacating a ruling that resulted from an improper ex parte  communication). However, there may be occasions when appellate and misconduct proceedings overlap, and consideration and disposition of a complaint under these Rules may be properly deferred by a chief judge until the appellate proceedings are concluded in order to avoid, inter alia, inconsistent decisions. 
  
Because of the special need to protect judges' independence in deciding what to say in an opinion or ruling, a somewhat different standard applies to determine the merits-relatedness of a non-frivolous allegation that a judge's language in a ruling reflected an improper motive. If the judge's language was relevant to the case at hand - for example a statement that a claim is legally or factually "frivolous" - then the judge's choice of language is presumptively merits-related and excluded, absent evidence apart from the ruling itself suggesting an improper motive. If, on the other hand, the challenged language does not seem relevant on its face, then an additional inquiry under Rule 11 is necessary. 
  
With regard to Rule 3(h)(3)(B), a complaint of delay in a single case is excluded as merits-related. Such an allegation may be said to challenge the correctness of an official action of the judge - in other words, assigning a low priority to deciding the particular case. But, by the same token, an allegation of a habitual pattern of delay in a significant number of unrelated cases, or an allegation of deliberate delay in a single case arising out of an illicit motive, is not merits-related. 
  
The remaining subsections of Rule 3 provide technical definitions clarifying the application of the Rules to the various kinds of courts covered. 
  

——————————

Rule 4. Covered Judges.

Rules text
A complaint under these Rules may concern the actions or capacity only of judges of United States courts of appeals, judges of United States district courts, judges of United States bankruptcy courts, United States magistrate judges, and judges of the courts specified in 28 U.S.C. § 363. 
  

Commentary on Rule 4 
  
This Rule tracks the Act. Rule 8(c) and (d) contain provisions as to the handling of complaints against persons not covered by the Act, such as other court personnel, or against both covered judges and noncovered persons. 
  

——————————

Article II. Initiation of a Complaint


——————————

Rule 5. Identification of a Complaint.

Rules text
(a)  Identification. When a chief judge has information constituting reasonable grounds for inquiry into whether a covered judge has engaged in misconduct or has a disability, the chief judge may conduct an inquiry, as he or she deems appropriate, into the accuracy of the information even if no related complaint has been filed. A chief judge who finds probable cause to believe that misconduct has occurred or that a disability exists may seek an informal resolution that he or she finds satisfactory. If no informal resolution is achieved or is feasible, the chief judge may identify a complaint and, by written order stating the reasons, begin the review provided in Rule 11. If the evidence of misconduct is clear and convincing and no informal resolution is achieved or is feasible, the chief judge must identify a complaint. A chief judge must not decline to identify a complaint merely because the person making the allegation has not filed a complaint under Rule 6. This Rule is subject to Rule 7. 
  
(b)  Noncompliance with Rule 6(d). Rule 6 complaints that do not comply with the requirements of Rule 6(d) must be considered under this Rule. 
  

Commentary on Rule 5 
  
This Rule is adapted from the Breyer Committee Report, 239 F.R.D. at 245-46.  
  
The Act authorizes the chief judge, by written order stating reasons, to identify a complaint and thereby dispense with the filing of a written complaint. See  28 U.S.C. § 351(b). Under Rule 5, when a chief judge becomes aware of information constituting reasonable grounds to inquire into possible misconduct or disability on the part of a covered judge, and no formal complaint has been filed, the chief judge has the power in his or her discretion to begin an appropriate inquiry. A chief judge's decision whether to informally seek a resolution and/or to identify a complaint is guided by the results of that inquiry. If the chief judge concludes that there is probable cause to believe that misconduct has occurred or a disability exists, the chief judge may seek an informal resolution, if feasible, and if failing in that, may identify a complaint. Discretion is accorded largely for the reasons police officers and prosecutors have discretion in making arrests or bringing charges. The matter may be trivial and isolated, based on marginal evidence, or otherwise highly unlikely to lead to a misconduct or disability finding. On the other hand, if the inquiry leads the chief judge to conclude that there is clear and convincing evidence of misconduct or a disability, and no satisfactory informal resolution has been achieved or is feasible, the chief judge is required to identify a complaint.  
  
An informal resolution is one agreed to by the subject judge and found satisfactory by the chief judge. Because an informal resolution under Rule 5 reached before a complaint is filed under Rule 6 will generally cause a subsequent Rule 6 complaint alleging the identical matter to be concluded, see  Rule 11(d), the chief judge must be sure that the resolution is fully appropriate before endorsing it. In doing so, the chief judge must balance the seriousness of the matter against the particular judge's alacrity in addressing the issue. The availability of this procedure should encourage attempts at swift remedial action before a formal complaint is filed.  
  
When a complaint is identified, a written order stating the reasons for the identification must be provided; this begins the process articulated in Rule 11. Rule 11 provides that once the chief judge has identified a complaint, the chief judge, subject to the disqualification provisions of Rule 25, will perform, with respect to that complaint, all functions assigned to the chief judge for the determination of complaints filed by a complainant.  
  
In high-visibility situations, it may be desirable for the chief judge to identify a complaint without first seeking an informal resolution (and then, if the circumstances warrant, dismiss or conclude the identified complaint without appointment of a special committee) in order to assure the public that the allegations have not been ignored.  
  
A chief judge's decision not to identify a complaint under Rule 5 is not appealable and is subject to Rule 3(h)(3)(A), which excludes merits-related complaints from the definition of misconduct.  
  
A chief judge may not decline to identify a complaint solely on the basis that the unfiled allegations could be raised by one or more persons in a filed complaint, but none of these persons has opted to do so.  
  
Subsection (a) concludes by stating that this Rule is "subject to Rule 7." This is intended to establish that only: (i) the chief judge of the home circuit of a potential subject judge, or (ii) the chief judge of a circuit in which misconduct is alleged to have occurred in the course of official business while the potential subject judge was sitting by designation, shall have the power or a duty under this Rule to identify a complaint.  
  
Subsection (b) provides that complaints filed under Rule 6 that do not comply with the requirements of Rule 6(d), must be considered under this Rule. For instance, if a complaint has been filed but the form submitted is unsigned, or the truth of the statements therein are not verified in writing under penalty of perjury, then a chief judge must nevertheless consider the allegations as known information, and proceed to follow the process described in Rule 5(a). 
  

——————————

Rule 6. Filing a Complaint.

Rules text
(a)  Form. A complainant may use the form reproduced in the appendix to these Rules or a form designated by the rules of the judicial council in the circuit in which the complaint is filed. A complaint form is also available on each court of appeals' website or may be obtained from the circuit clerk or any district court or bankruptcy court within the circuit. A form is not necessary to file a complaint, but the complaint must be written and must include the information described in (b). 
  
(b)  Brief Statement of Facts. A complaint must contain a concise statement that details the specific facts on which the claim of misconduct or disability is based. The statement of facts should include a description of:  
  
(1)  what happened;  
  
(2)  when and where the relevant events happened;  
  
(3)  any information that would help an investigator check the facts; and  
  
(4)  for an allegation of disability, any additional facts that form the basis of that allegation. 
  
(c)  Legibility. A complaint should be typewritten if possible. If not typewritten, it must be legible. An illegible complaint will be returned to the complainant with a request to resubmit it in legible form. If a resubmitted complaint is still illegible, it will not be accepted for filing.  
  
(d)  Complainant's Address and Signature; Verification. The complainant must provide a contact address and sign the complaint. The truth of the statements made in the complaint must be verified in writing under penalty of perjury. If any of these requirements are not met, the complaint will be accepted for filing, but it will be reviewed under only Rule 5(b).  
  
(e)  Number of Copies; Envelope Marking. The complainant shall provide the number of copies of the complaint required by local rule. Each copy should be in an envelope marked "Complaint of Misconduct" or "Complaint of Disability." The envelope must not show the name of any subject judge.  
  

Commentary on Rule 6  
  
The Rule is adapted from the Illustrative Rules and is self-explanatory. 
  

**** 
  
11th Cir. JCDR 6.1   Form.  Complaints may be filed on the form contained in the Appendix to these Rules, and available from these other sources: 
  
ý on the court's web site at www.ca11.uscourts.gov;  
  
ý by telephoning the court's Clerk's Office at 404-335-6577;  
  
ý by visiting or writing to the court's Clerk's Office at the address shown in 11th Cir. JCDR 6.6; or  
  
ý from the clerk of any district court or bankruptcy court within the Eleventh Circuit. 
  

**** 
  
11th Cir. R. JCDR 6.2   Statement of Facts: Length; Format.  The required statement of facts should be attached to the complaint form, and should not exceed five (5) pages. To assure legibility, the statement of facts should conform to the following technical requirements:  
  
ý 8 1/2 x 11 inch paper;  
  
ý Only one side of the paper should be used;  
  
ý The text should be double-spaced, but quotations more than two lines long may be indented and single-spaced; headings and footnotes may be single-spaced; 
  
ý  Margins should be at least one inch on all four sides; page numbers may appear in the margins but no text should appear there;  
  
ý If typed, either a proportionally spaced or monospaced typeface may be used; a proportionally spaced typeface should be 14-point or larger; a monospaced typeface should not contain more than 10 characters per inch. 
  

**** 
  
11th Cir. JCDR 6.3   Submission of Documents.  Documents referred to in the statement of facts may be filed with the complaint. The statement should cite the page(s) of such document(s) that the complainant deems pertinent to the allegations of the complaint. 
  

**** 
  
11th Cir. JCDR 6.4   Number of Copies.  Four copies each of the complaint, statement of facts, and any document(s) filed therewith must be filed with the Clerk. 
  

**** 
  
11th Cir. JCDR 6.5   Anonymous Complaints.  An anonymous complaint will not be accepted for filing by the Clerk. Nevertheless, the Clerk will forward such a complaint to the Chief Judge. 
  

**** 
  
11th Cir. JCDR 6.6   Place of Filing.  A complaint must be delivered or mailed in an envelope to: 
  
Clerk 
  
United States Court of Appeals  
  
56 Forsyth Street, N.W.  
  
Atlanta, Georgia 30303 
  
The envelope should be marked "Complaint of Misconduct" or "Complaint of Disability." The name of the subject judge must not appear on the envelope. 
  

**** 
  
11th Cir. R. JCDR 6.7   Supplementation.  Once filed, a complaint may not be supplemented or modified by additional statements or documents unless authorized by order of the Chief Judge.  
  

**** 
  
11th Cir. R. JCDR 6.8   No Filing Fee.  There is no filing fee for a complaint of misconduct or disability. 
  

——————————

Rule 7. Where to Initiate Complaints.

Rules text
(a)  Where to File. Except as provided in (b), 
  
(1)  a complaint against a judge of a United States court of appeals, a United States district court, a United States bankruptcy court, or a United States magistrate judge must be filed with the circuit clerk in the jurisdiction in which the subject judge holds office. 
  
(2)  a complaint against a judge of the United States Court of International Trade or the United States Court of Federal Claims must be filed with the respective clerk of that court. 
  
(3)  a complaint against a judge of the United States Court of Appeals for the Federal Circuit must be filed with the circuit executive of that court. 
  
(f)  Misconduct in Another Circuit; Transfer. If a complaint alleges misconduct in the course of official business while the subject judge was sitting on a court by designation under 28 U.S.C. §§ 291-293 and 294(d), the complaint may be filed or identified with the circuit clerk of that circuit or of the subject judge's home circuit. The proceeding will continue in the circuit of the first-filed or first-identified complaint. The judicial council of the circuit where the complaint was first filed or first identified may transfer the complaint to the subject judge's home circuit or to the circuit where the alleged misconduct occurred, as the case may be. 
  

Commentary on Rule 7  
  
Title 28 U.S.C. § 351 states that complaints are to be filed with "the clerk of the court of appeals for the circuit." However, in many circuits, this role is filled by circuit executives. Accordingly, the term "circuit clerk," as defined in Rule 3(b) and used throughout these Rules, applies to circuit executives.  
  
Section 351 uses the term "the circuit" in a way that suggests that either the home circuit of the subject judge or the circuit in which misconduct is alleged to have occurred is the proper venue for complaints. With an exception for judges sitting by designation, the Rule requires the identifying or filing of a misconduct or disability complaint in the circuit in which the judge holds office, largely based on the administrative perspective of the Act. Given the Act's emphasis on the future conduct of the business of the courts, the circuit in which the judge holds office is the appropriate forum because that circuit is likely best able to influence a judge's future behavior in constructive ways.  
  
However, when judges sit by designation, the non-home circuit has a strong interest in redressing misconduct in the course of official business, and where allegations also involve a member of the bar - ex parte  contact between an attorney and a judge, for example - it may often be desirable to have the judicial and bar misconduct proceedings take place in the same venue. Rule 7(b), therefore, allows transfer to, or filing or identification of a complaint in, the non-home circuit. The proceeding may be transferred by the judicial council of the filing or identified circuit to the other circuit. 
  

——————————

Rule 8. Action by Clerk.

Rules text
(a)  Receipt of Complaint. Upon receiving a complaint against a judge filed under Rule 5 or 6, the circuit clerk must open a file, assign a docket number according to a uniform numbering scheme promulgated by the Judicial Conference Committee on Judicial Conduct and Disability, and acknowledge the complaint's receipt.  
  
(b)  Distribution of Copies. The clerk must promptly send copies of a complaint filed under Rule 6 to the chief judge or the judge authorized to act as chief judge under Rule 25(f), and copies of complaints filed under Rule 5 or 6 to each subject judge. The clerk must retain the original complaint. Any further distribution should be as provided by local rule.  
  
(c)  Complaints Against Noncovered Persons. If the clerk receives a complaint about a person not holding an office described in Rule 4, the clerk must not accept the complaint for filing under these Rules.  
  
(d)  Receipt of Complaint about a Judge and Another Noncovered Person. If a complaint is received about a judge described in Rule 4 and a person not holding an office described in Rule 4, the clerk must accept the complaint for filing under these Rules only with regard to the judge and must inform the complainant of the limitation. 
  

Commentary on Rule 8 
  
This Rule is adapted from the Illustrative Rules and is largely self-explanatory. 
  
The uniform docketing scheme described in subsection (a) should take into account potential problems associated with a complaint that names multiple judges. One solution may be to provide separate docket numbers for each subject judge. Separate docket numbers would help avoid difficulties in tracking cases, particularly if a complaint is dismissed with respect to some, but not all of the named judges.  
  
Complaints against noncovered persons are not to be accepted for processing under these Rules but may, of course, be accepted under other circuit rules or procedures for grievances. 
  

**** 
  
11th Cir. JCDR 8.1   Receipt of Complaint Not in Proper Form.  Upon receipt of a complaint not filed in the form required by the Rules for Judicial-Conduct and Judicial-Disability Proceedings adopted by the Judicial Conference of the United States, the Clerk shall return the complaint to the complainant and explain why it was returned. 
  

——————————

Rule 9. Time for Filing or Identifying a Complaint.

Rules text
A complaint may be filed or identified at any time. If the passage of time has made an accurate and fair investigation of a complaint impractical, the complaint must be dismissed under Rule 11(c)(1)(E).  
  

Commentary on Rule 9  
  
This Rule is adapted from the Act, 28 U.S.C. §§ 351, 352(b)(1)(A)(iii), and the Illustrative Rules. 
  

——————————

Rule 10. Abuse of the Complaint Procedure.

Rules text
(a)  Abusive Complaints. A complainant who has filed repetitive, harassing, or frivolous complaints, or has otherwise abused the complaint procedure, may be restricted from filing further complaints. After giving the complainant an opportunity to show cause in writing why his or her right to file further complaints should not be limited, a judicial council may prohibit, restrict, or impose conditions on the complainant's use of the complaint procedure. Upon written request of the complainant, the judicial council may revise or withdraw any prohibition, restriction, or condition previously imposed. 
  
(b)  Orchestrated Complaints. When many essentially identical complaints from different complainants are received and appear to be part of an orchestrated campaign, the chief judge may recommend that the judicial council issue a written order instructing the circuit clerk to accept only a certain number of such complaints for filing and to refuse to accept further ones. The clerk must send a copy of any such order to anyone whose complaint was not accepted. 
  

Commentary on Rule 10  
  
This Rule is adapted from the Illustrative Rules.  
  
Rule 10(a) provides a mechanism for a judicial council to restrict the filing of further complaints by a single complainant who has abused the complaint procedure. In some instances, however, the complaint procedure may be abused in a manner for which the remedy provided in Rule 10(a) may not be appropriate. For example, some circuits have been inundated with submissions of dozens or hundreds of essentially identical complaints against the same judge or judges, all submitted by different complainants. In many of these instances, persons with grievances against a particular judge or judges used the Internet or other technology to orchestrate mass complaint-filing campaigns against them. If each complaint submitted as part of such a campaign were accepted for filing and processed according to these Rules, there would be a serious drain on court resources without any benefit to the adjudication of the underlying merits.  
  
A judicial council may, therefore, respond to such mass filings under Rule 10(b) by declining to accept repetitive complaints for filing, regardless of the fact that the complaints are nominally submitted by different complainants. When the first complaint or complaints have been dismissed on the merits, and when further, essentially identical submissions follow, the judicial council may issue a second order noting that these are identical or repetitive complaints, directing the circuit clerk not to accept these complaints or any further such complaints for filing, and directing the clerk to send each putative complainant copies of both orders. 
  

——————————

Article III. Review of a Complaint by the Chief Judge


——————————

Rule 11. Review by the Chief Judge.

Rules text
(a)  Purpose of Chief Judge's Review. When a complaint is identified by the chief judge or is filed, the chief judge must review it unless the chief judge is disqualified under Rule 25. If the complaint contains information constituting evidence of misconduct or disability, but the complainant does not claim it as such, the chief judge must treat the complaint as if it did allege misconduct or disability and give notice to the subject judge. After reviewing the complaint, the chief judge must determine whether it should be: 
  
(1)  dismissed;  
  
(2)  concluded on the ground that voluntary corrective action has been taken;  
  
(3)  concluded because intervening events have made action on the complaint no longer necessary; or  
  
(4)  referred to a special committee. 
  
(b)  Inquiry by Chief Judge. In determining what action to take under Rule 11(a), the chief judge may conduct a limited inquiry. The chief judge, or a designee, may communicate orally or in writing with the complainant, the subject judge, and any others who may have knowledge of the matter, and may review transcripts or other relevant documents. In conducting the inquiry, the chief judge must not determine any reasonably disputed issue. 
  
(c)  Dismissal.  
  
(1)  Allowable grounds. A complaint must be dismissed in whole or in part to the extent that the chief judge concludes that the complaint:  
  
(A)  alleges conduct that, even if true, is not prejudicial to the effective and expeditious administration of the business of the courts and does not indicate a mental or physical disability resulting in inability to discharge the duties of judicial office;  
  
(B)  is directly related to the merits of a decision or procedural ruling;  
  
(C)  is frivolous;  
  
(D)  is based on allegations lacking sufficient evidence to raise an inference that misconduct has occurred or that a disability exists; 
  
(E)   is based on allegations which are incapable of being established through investigation;  
  
(F)  has been filed in the wrong circuit under Rule 7; or  
  
(G)   is otherwise not appropriate for consideration under the Act. 
  
(2)  Disallowed grounds. A complaint must not be dismissed solely because it repeats allegations of a previously dismissed complaint if it also contains material information not previously considered and does not constitute harassment of the subject judge. 
  
(d)  Corrective Action. The chief judge may conclude the complaint proceeding in whole or in part if:  
  
(1)  an informal resolution under Rule 5 satisfactory to the chief judge was reached before the complaint was filed under Rule 6, or  
  
(2)  the chief judge determines that the subject judge has taken appropriate voluntary corrective action that acknowledges and remedies the problems raised by the complaint. 
  
(e)  Intervening Events. The chief judge may conclude the complaint proceeding in whole or in part upon determining that intervening events render some or all of the allegations moot or make remedial action impossible. 
  
(f)  Appointment of Special Committee. If some or all of the complaint is not dismissed or concluded, the chief judge must promptly appoint a special committee to investigate the complaint or any relevant portion of it and to make recommendations to the judicial council. Before appointing a special committee, the chief judge must invite the subject judge to respond to the complaint either orally or in writing if the judge was not given an opportunity during the limited inquiry. In the chief judge's discretion, separate complaints may be joined and assigned to a single special committee. Similarly, a single complaint about more than one judge may be severed and more than one special committee appointed. 
  
(g)  Notice of Chief Judge's Action; Petitions for Review.  
  
(1)  When special committee is appointed. If a special committee is appointed, the chief judge must notify the complainant and the subject judge that the matter has been referred to a special committee and identify the members of the committee. A copy of the order appointing the special committee must be sent to the Judicial Conference Committee on Judicial Conduct and Disability.  
  
(2)  When chief judge disposes of complaint without appointing special committee. If the chief judge disposes of the complaint under Rule 11(c), (d), or (e), the chief judge must prepare a supporting memorandum that sets forth the reasons for the disposition. Except as authorized by 28 U.S.C. § 360, the memorandum must not include the name of the complainant or of the subject judge. The order and the supporting memorandum, which may be one document, must be provided to the complainant, the subject judge, and the Judicial Conference Committee on Judicial Conduct and Disability.  
  
(3)  Right of petition for review.  If the chief judge disposes of a complaint under Rule 11(c), (d), or (e), the complainant and subject judge must be notified of the right to petition the judicial council for review of the disposition, as provided in Rule 18. If a petition for review is filed, the chief judge must promptly transmit all materials obtained in connection with the inquiry under Rule 11(b) to the circuit clerk for transmittal to the judicial council. 
  
(h)  Public Availability of Chief Judge's Decision. The chief judge's decision must be made public to the extent, at the time, and in the manner provided in Rule 24. 
  

Commentary on Rule 11 
  
Subsection (a) lists the actions available to a chief judge in reviewing a complaint. This subsection provides that where a complaint has been filed under Rule 6, the ordinary doctrines of waiver do not apply. A chief judge must identify as a complaint any misconduct or disability issues raised by the factual allegations of the complaint even if the complainant makes no such claim with regard to those issues. For example, an allegation limited to misconduct in fact-finding that mentions periods during a trial when the judge was asleep must be treated as a complaint regarding disability. Some formal order giving notice of the expanded scope of the proceeding must be given to the subject judge. 
  
Subsection (b) describes the nature of the chief judge's inquiry. It is based largely on the Breyer Committee Report, 239 F.R.D. at 243-45. The Act states that dismissal is appropriate "when a limited inquiry ... demonstrates that the allegations in the complaint lack any factual foundation or are conclusively refuted by objective evidence." 28 U.S.C. § 352(b)(1)(B). At the same time, however, Section 352(a) states that "[t]he chief judge shall not undertake to make findings of fact about any matter that is reasonably in dispute." These two statutory standards should be read together, so that a matter is not "reasonably" in dispute if a limited inquiry shows that the allegations do not constitute misconduct or disability, that they lack any reliable factual foundation, or that they are conclusively refuted by objective evidence. 
  
In conducting a limited inquiry under subsection (b), the chief judge must avoid determinations of reasonably disputed issues, including reasonably disputed issues as to whether the facts alleged constitute misconduct or disability, which are ordinarily left to a special committee and the judicial council. An allegation of fact is ordinarily not "refuted" simply because the subject judge denies it. The limited inquiry must reveal something more in the way of refutation before it is appropriate to dismiss a complaint that is otherwise cognizable. If it is the complainant's word against the subject judge's - in other words, there is simply no other significant evidence of what happened or of the complainant's unreliability - then there must be a special-committee investigation. Such a credibility issue is a matter "reasonably in dispute" within the meaning of the Act. 
  
However, dismissal following a limited inquiry may occur when the complaint refers to transcripts or to witnesses and the chief judge determines that the transcripts and witnesses all support the subject judge. Breyer Committee Report, 239 F.R.D. at 243. For example, consider a complaint alleging that the subject judge said X, and the complaint mentions, or it is independently clear, that five people may have heard what the judge said. Id.  The chief judge is told by the subject judge and one witness that the judge did not say X, and the chief judge dismisses the complaint without questioning the other four possible witnesses. Id.  In this example, the matter remains reasonably in dispute. If all five witnesses say the judge did not say X, dismissal is appropriate, but if potential witnesses who are reasonably accessible have not been questioned, then the matter remains reasonably in dispute. Id.  
  
Similarly, under (c)(1)(A), if it is clear that the conduct or disability alleged, even if true, is not cognizable under these Rules, the complaint should be dismissed. If that issue is reasonably in dispute, however, dismissal under (c)(1)(A) is inappropriate. 
  
Essentially, the standard articulated in subsection (b) is that used to decide motions for summary judgment pursuant to Fed. R. Civ. P. 56. Genuine issues of material fact are not resolved at the summary judgment stage. A material fact is one that "might affect the outcome of the suit under the governing law," and a dispute is "genuine" if "the evidence is such that a reasonable jury could return a verdict for the nonmoving party." Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986). Similarly, the chief judge may not resolve a genuine issue concerning a material fact or the existence of misconduct or a disability when conducting a limited inquiry pursuant to subsection (b). 
  
Subsection (c) describes the grounds on which a complaint may be dismissed. These are adapted from the Act, 28 U.S.C. § 352(b), and the Breyer Committee Report, 239 F.R.D. at 239-45. Subsection (c)(1)(A) permits dismissal of an allegation that, even if true, does not constitute misconduct or disability under the statutory standard. The proper standards are set out in Rule 3 and discussed in the Commentary on that Rule. Subsection (c)(1)(B) permits dismissal of complaints related to the merits of a decision by a subject judge; this standard is also governed by Rule 3 and its accompanying Commentary. 
  
Subsections (c)(1)(C)-(E) implement the statute by allowing dismissal of complaints that are "frivolous, lacking sufficient evidence to raise an inference that misconduct has occurred, or containing allegations which are incapable of being established through investigation." 28 U.S.C. § 352(b)(1)(A)(iii). 
  
Dismissal of a complaint as "frivolous," under Rule 11(c)(1)(C), will generally occur without any inquiry beyond the face of the complaint. For instance, when the allegations are facially incredible or so lacking in indicia of reliability that no further inquiry is warranted, dismissal under this subsection is appropriate. 
  
A complaint warranting dismissal under Rule 11(c)(1)(D) is illustrated by the following example. Consider a complainant who alleges an impropriety and asserts that he knows of it because it was observed and reported to him by a person who is identified. The judge denies that the event occurred. When contacted, the source also denies it. In such a case, the chief judge's proper course of action may turn on whether the source had any role in the allegedly improper conduct. If the complaint was based on a lawyer's statement that he or she had an improper ex parte contact with a judge, the lawyer's denial of the impropriety might not be taken as wholly persuasive, and it would be appropriate to conclude that a real factual issue is raised. On the other hand, if the complaint quoted a disinterested third party and that disinterested party denied that the statement had been made, there would be no value in opening a formal investigation. In such a case, it would be appropriate to dismiss the complaint under Rule 11(c)(1)(D). 
  
Rule 11(c)(1)(E) is intended, among other things, to cover situations when no evidence is offered or identified, or when the only identified source is unavailable. Breyer Committee Report, 239 F.R.D. at 243. For example, a complaint alleges that an unnamed attorney told the complainant that the judge did X. Id.  The subject judge denies it. The chief judge requests that the complainant (who does not purport to have observed the judge do X) identify the unnamed witness, or that the unnamed witness come forward so that the chief judge can learn the unnamed witness's account. Id.  The complainant responds that he has spoken with the unnamed witness, that the unnamed witness is an attorney who practices in federal court, and that the unnamed witness is unwilling to be identified or to come forward. Id.  at 243-44. The allegation is then properly dismissed as containing allegations that are incapable of being established through investigation. Id.  
  
If, however, the situation involves a reasonable dispute over credibility, the matter should proceed. For example, the complainant alleges an impropriety and alleges that he or she observed it and that there were no other witnesses; the subject judge denies that the event occurred. Unless the complainant's allegations are facially incredible or so lacking indicia of reliability warranting dismissal under Rule 11(c)(1)(C), a special committee must be appointed because there is a material factual question that is reasonably in dispute. 
  
Dismissal is also appropriate when a complaint is filed so long after an alleged event that memory loss, death, or changes to unknown residences prevent a proper investigation.  
  
Subsection (c)(2) indicates that the investigative nature of the process prevents the application of claim preclusion principles where new and material evidence becomes available. However, it also recognizes that at some point a renewed investigation may constitute harassment of the subject judge and should be foregone, depending of course on the seriousness of the issues and the weight of the new evidence.  
  
Rule 11(d) implements the Act's provision for dismissal if voluntary appropriate corrective action has been taken. It is largely adapted from the Breyer Committee Report, 239 F.R.D. 244-45. The Act authorizes the chief judge to conclude the proceedings if "appropriate corrective action has been taken." 28 U.S.C. § 352(b)(2). Under the Rule, action taken after the complaint is filed is "appropriate" when it acknowledges and remedies the problem raised by the complaint. Breyer Committee Report, 239 F.R.D. at 244. Because the Act deals with the conduct of judges, the emphasis is on correction of the judicial conduct that was the subject of the complaint. Id.  Terminating a complaint based on corrective action is premised on the implicit understanding that voluntary self-correction or redress of misconduct or a disability is preferable to sanctions. Id.  The chief judge may facilitate this process by giving the subject judge an objective view of the appearance of the judicial conduct in question and by suggesting appropriate corrective measures. Id.  Moreover, when corrective action is taken under Rule 5 satisfactory to the chief judge before a complaint is filed, that informal resolution will be sufficient to conclude a subsequent complaint based on the identical conduct.  
  
"Corrective action" must be voluntary action taken by the subject judge. Breyer Committee Report, 239 F.R.D. at 244. A remedial action directed by the chief judge or by an appellate court without the participation of the subject judge in formulating the directive or without the subject judge's subsequent agreement to such action does not constitute the requisite voluntary corrective action. Id.  Neither the chief judge nor an appellate court has authority under the Act to impose a formal remedy or sanction; only the judicial council can impose a formal remedy or sanction under 28 U.S.C. § 354(a)(2). Id.  Compliance with a previous council order may serve as corrective action allowing conclusion of a later complaint about the same behavior. Id.   
  
Where a judge's conduct has resulted in identifiable, particularized harm to the complainant or another individual, appropriate corrective action should include steps taken by that judge to acknowledge and redress the harm, if possible, such as by an apology, recusal from a case, or a pledge to refrain from similar conduct in the future. Id.  While the Act is generally forward-looking, any corrective action should, to the extent possible, serve to correct a specific harm to an individual, if such harm can reasonably be remedied. Id.  In some cases, corrective action may not be "appropriate" to justify conclusion of a complaint unless the complainant or other individual harmed is meaningfully apprised of the nature of the corrective action in the chief judge's order, in a direct communication from the subject judge, or otherwise. Id.  
  
Voluntary corrective action should be proportionate to any plausible allegations of misconduct in the complaint. The form of corrective action should also be proportionate to any sanctions that a judicial council might impose under Rule 20(b), such as a private or public reprimand or a change in case assignments. Breyer Committee Report, 239 F.R.D at 244-45. In other words, minor corrective action will not suffice to dispose of a serious matter. Id.   
  
Rule 11(e) implements Section 352(b)(2) of the Act, which permits the chief judge to "conclude the proceeding," if "action on the complaint is no longer necessary because of intervening events," such as a resignation from judicial office. Ordinarily, however, stepping down from an administrative post such as chief judge, judicial-council member, or courtcommittee chair does not constitute an event rendering unnecessary any further action on a complaint alleging judicial misconduct. Breyer Committee Report, 239 F.R.D. at 245. As long as the subject of the complaint performs judicial duties, a complaint alleging judicial misconduct must be addressed. Id.   
  
If a complaint is not disposed of pursuant to Rule 11(c), (d), or (e), a special committee must be appointed. Rule 11(f) states that a subject judge must be invited to respond to the complaint before a special committee is appointed, if no earlier response was invited.  
  
Subject judges, of course, receive copies of complaints at the same time that they are referred to the chief judge, and they are free to volunteer responses to them. Under Rule 11(b), the chief judge may request a response if it is thought necessary. However, many complaints are clear candidates for dismissal even if their allegations are accepted as true, and there is no need for the subject judge to devote time to a defense.  
  
Subject judges, of course, receive copies of complaints at the same time that they are referred to the chief judge, and they are free to volunteer responses to them. Under Rule 11(b), the chief judge may request a response if it is thought necessary. However, many complaints are clear candidates for dismissal even if their allegations are accepted as true, and there is no need for the subject judge to devote time to a defense.  
  
The Act requires that the order dismissing a complaint or concluding the proceeding contain a statement of reasons and that a copy of the order be sent to the complainant. 28 U.S.C. § 352(b). Rule 24, dealing with availability of information to the public, contemplates that the order will be made public, usually without disclosing the names of the complainant or the subject judge. If desired for administrative purposes, more identifying information can be included in a non-public version of the order.  
  
When complaints are disposed of by chief judges, the statutory purposes are best served by providing the complainant with a full, particularized, but concise explanation, giving reasons for the conclusions reached. See also  Commentary on Rule 24, dealing with public availability.  
  
Rule 11(g) provides that the complainant and subject judge must be notified, in the case of a disposition by the chief judge, of the right to petition the judicial council for review. A copy of a chief judge's order and memorandum, which may be one document, disposing of a complaint must be sent by the circuit clerk to the Judicial Conference Committee on Judicial Conduct and Disability. 
  

——————————

Article IV. Investigation and Report By Special Committee


——————————

Rule 12. Composition of Special Committee.

Rules text
(a)  Membership. Except as provided in (e), a special committee appointed under Rule 11(f) must consist of the chief judge and equal numbers of circuit and district judges. If the complaint is about a district judge, bankruptcy judge, or magistrate judge, then, when possible, the district-judge members of the committee must be from districts other than the district of the subject judge. For the courts named in 28 U.S.C. § 363, the committee must be selected from the judges serving on the subject judge's court. 
  
(b)  Presiding Officer. When appointing the committee, the chief judge may serve as the presiding officer or else must designate a committee member as the presiding officer. 
  
(c)  Bankruptcy Judge or Magistrate Judge as Adviser. If the subject judge is a bankruptcy judge or magistrate judge, he or she may, within 14 days after being notified of the committee's appointment, ask the chief judge to designate as a committee adviser another bankruptcy judge or magistrate judge, as the case may be. The chief judge must grant such a request but may otherwise use discretion in naming the adviser. Unless the adviser is a Court of Federal Claims special master appointed under 42 U.S.C. § 300aa-12(c), the adviser must be from a district other than the district of the subject bankruptcy judge or subject magistrate judge. The adviser cannot vote but has the other privileges of a committee member. 
  
(d)  Provision of Documents. The chief judge must certify to each other member of the committee and to any adviser copies of the complaint and statement of facts in whole or relevant part, and any other relevant documents on file. 
  
(e)  Continuing Qualification of Committee Members. A member of a special committee who was qualified to serve when appointed may continue to serve on the committee even though the member relinquishes the position of chief judge, active circuit judge, or active district judge, as the case may be, but only if the member continues to hold office under Article III, Section 1, of the Constitution of the United States, or under 28 U.S.C. § 171. 
  
(f)  Inability of Committee Member to Complete Service. If a member of a special committee can no longer serve because of death, disability, disqualification, resignation, retirement from office, or other reason, the chief judge must decide whether to appoint a replacement member, either a circuit or district judge as needed under (a). No special committee appointed under these Rules may function with only a single member, and the votes of a two-member committee must be unanimous. 
  
(g)  Voting. All actions by a committee must be by vote of a majority of all members of the committee. 
  

Commentary on Rule 12 
  
This Rule is adapted from the Act and the Illustrative Rules. 
  
Rule 12 leaves the size of a special committee flexible, to be determined on a case-by-case basis. The question of committee size is one that should be weighed with care in view of the potential for consuming the members' time; a large committee should be appointed only if there is a special reason to do so. 
  
Although the Act requires that the chief judge be a member of each special committee, 28 U.S.C. § 353(a)(1), it does not require that the chief judge preside. Accordingly, Rule 12(b) provides that if the chief judge does not preside, he or she must designate another committee member as the presiding officer. 
  
Rule 12(c) provides that the chief judge must appoint a bankruptcy judge or magistrate judge as an adviser to a special committee at the request of a bankruptcy or magistrate subject judge. 
  
Subsection (c) also provides that the adviser will have all the privileges of a committee member except a vote. The adviser, therefore, may participate in all deliberations of the committee, question witnesses at hearings, and write a separate statement to accompany the special committee's report to the judicial council. 
  
Rule 12(e) provides that a member of a special committee who remains an Article III judge may continue to serve on the committee even though the member's status otherwise changes. Thus, a committee that originally consisted of the chief judge and an equal number of circuit and district judges, as required by the law, may continue to function even though changes of status alter that composition. This provision reflects the belief that stability of membership will contribute to the quality of the work of such committees. 
  
Stability of membership is also the principal concern animating Rule 12(f), which deals with the case in which a special committee loses a member before its work is complete. The Rule permits the chief judge to determine whether a replacement member should be appointed. Generally, appointment of a replacement member is desirable in these situations unless the committee has conducted evidentiary hearings before the vacancy occurs. However, cases may arise in which a committee is in the late stages of its work, and in which it would be difficult for a new member to play a meaningful role. The Rule also preserves the collegial character of the committee process by prohibiting a single surviving member from serving as a committee and by providing that a committee of two surviving members will, in essence, operate under a unanimity rule. 
  
Rule 12(g) provides that actions of a special committee must be by vote of a majority of all the members. All the members of a committee should participate in committee decisions. In that circumstance, it seems reasonable to require that committee decisions be made by a majority of the membership, rather than a majority of some smaller quorum. 
  

——————————

Rule 13. Conduct of an Investigation.

Rules text
(a)  Extent and Methods of Special-Committee Investigation. Each special committee must determine the appropriate extent and methods of the investigation in light of the allegations of the complaint. If, in the course of the investigation, the committee has cause to believe that the subject judge may have engaged in misconduct or has a disability that is beyond the scope of the complaint, the committee must refer the new matter to the chief judge for action under Rule 5 or Rule 11.  
  
(b)  Criminal Conduct. If the committee's investigation concerns conduct that may be a crime, the committee must consult with the appropriate prosecutorial authorities to the extent permitted by the Act to avoid compromising any criminal investigation. The committee has final authority over the timing and extent of its investigation and the formulation of its recommendations.  
  
(c)  Staff. The committee may arrange for staff assistance to conduct the investigation. It may use existing staff of the judicial branch or may hire special staff through the Director of the Administrative Office of the United States Courts.  
  
(d)  Delegation of Subpoena Power; Contempt. The chief judge may delegate the authority to exercise the committee's subpoena powers. The judicial council or special committee may institute a contempt proceeding under 28 U.S.C. § 332(d) against anyone who fails to comply with a subpoena. 
  

Commentary on Rule 13  
  
This Rule is adapted from the Illustrative Rules.  
  
Rule 13, as well as Rules 14, 15, and 16, are concerned with the way in which a special committee carries out its mission. They reflect the view that a special committee has two roles that are separated in ordinary litigation. First, the committee has an investigative role of the kind that is characteristically left to executive branch agencies or discovery by civil litigants. 28 U.S.C. § 353(c). Second, it has a formalized fact-finding and recommendation-of-disposition role that is characteristically left to juries, judges, or arbitrators. Id.  Rule 13 generally governs the investigative stage. Even though the same body has responsibility for both roles under the Act, it is important to distinguish between them in order to ensure that appropriate rights are afforded at appropriate times to the subject judge.  
  
One of the difficult questions that can arise is the relationship between proceedings under the Act and criminal investigations. Rule 13(b) assigns responsibility for coordination to the special committee in cases in which criminal conduct is suspected, but gives the committee the authority to determine the appropriate pace of its activity in light of any criminal investigation.  
  
Title 28 U.S.C. § 356(a) provides that a special committee will have full subpoena powers as provided in 28 U.S.C. § 332(d). Section 332(d)(1) provides that subpoenas will be issued on behalf of judicial councils by the circuit clerk "at the direction of the chief judge of the circuit or his designee." Rule 13(d) contemplates that, where the chief judge designates someone else as presiding officer of a special committee, the presiding officer also be delegated the authority to direct the circuit clerk to issue subpoenas related to committee proceedings. That is not intended 33 Rule 13 to imply, however, that the decision to use the subpoena power is exercisable by the presiding officer alone. See  Rule 12(g). 
  

——————————

Rule 14. Conduct of Hearings by Special Committee.

Rules text
(a)  Purpose of Hearings. The committee may hold hearings to take testimony and receive other evidence, to hear argument, or both. If the committee is investigating allegations against more than one judge, it may hold joint or separate hearings.  
  
(b)  Committee Evidence. Subject to Rule 15, the committee must obtain material, nonredundant evidence in the form it considers appropriate. In the committee's discretion, evidence may be obtained by committee members, staff, or both. Witnesses offering testimonial evidence may include the complainant and the subject judge.  
  
(c)  Counsel for Witnesses. The subject judge has the right to counsel. The special committee has discretion to decide whether other witnesses may have counsel present when they testify.  
  
(d)  Witness Fees. Witness fees must be paid as provided in 28 U.S.C. § 1821.  
  
(e)  Oath. All testimony taken at a hearing must be given under oath or affirmation. 
  
(f)  Rules of Evidence. The Federal Rules of Evidence do not apply to special-committee hearings.  
  
(g)  Record and Transcript. A record and transcript must be made of all hearings. 
  

Commentary on Rule 14  
  
This Rule is adapted from Section 353 of the Act and the Illustrative Rules.  
  
Rule 14 is concerned with the conduct of fact-finding hearings. Special-committee hearings will normally be held only after the investigative work has been completed and the committee has concluded that there is sufficient evidence to warrant a formal fact-finding proceeding. Special-committee proceedings are primarily inquisitorial rather than adversarial. Accordingly, the Federal Rules of Evidence do not apply to such hearings. Inevitably, a hearing will have something of an adversary character. Nevertheless, that tendency should be moderated to the extent possible. Even though a proceeding will commonly have investigative and hearing stages, committee members should not regard themselves as prosecutors one day and judges the next. Their duty - and that of their staff - is at all times to be impartial seekers of the truth.  
  
Rule 14(b) contemplates that material evidence will be obtained by the committee and presented in the form of affidavits, live testimony, etc. Staff or others who are organizing the hearings should regard it as their role to present evidence representing the entire picture. With respect to testimonial evidence, the subject judge should normally be called as a committee witness. Cases may arise in which the judge will not testify voluntarily. In such cases, subpoena powers are available, subject to the normal testimonial privileges. Although Rule 15(c) recognizes the subject judge's statutory right to call witnesses on his or her own behalf, exercise of this right should not usually be necessary. 
  

——————————

Rule 15. Rights of Subject Judge.

Rules text
(a)  Notice.  
  
(1)  Generally. The subject judge must receive written notice of:  
  
(A)  the appointment of a special committee under Rule 11(f);  
  
(B)  the expansion of the scope of an investigation under Rule 13(a);  
  
(C)  any hearing under Rule 14, including its purposes, the names of any witnesses the committee intends to call, and the text of any statements that have been taken from those witnesses.  
  
(2)  Suggestion of additional witnesses. The subject judge may suggest additional witnesses to the committee.  
  
(b)  Report of the Special Committee. The subject judge must be sent a copy of the special committee's report when it is filed with the judicial council.  
  
(c)  Presentation of Evidence. At any hearing held under Rule 14, the subject judge has the right to present evidence, to compel the attendance of witnesses, and to compel the production of documents. At the request of the subject judge, the chief judge or the judge's designee must direct the circuit clerk to issue a subpoena to a witness under 28 U.S.C. § 332(d)(1). The subject judge must be given the opportunity to cross-examine committee witnesses, in person or by counsel.  
  
(d)  Presentation of Argument. The subject judge may submit written argument to the special committee and must be given a reasonable opportunity to present oral argument at an appropriate stage of the investigation. 
  
(e)  Attendance at Hearings. The subject judge has the right to attend any hearing held under Rule 14 and to receive copies of the transcript, of any documents introduced, and of any written arguments submitted by the complainant to the committee.  
  
(f)  Representation by Counsel. The subject judge may choose to be represented by counsel in the exercise of any right enumerated in this Rule. As provided in Rule 20(e), the United States may bear the costs of the representation. 
  

Commentary on Rule 15  
  
This Rule is adapted from the Act and the Illustrative Rules.  
  
The Act states that these Rules must contain provisions requiring that "the judge whose conduct is the subject of a complaint . . . be afforded an opportunity to appear (in person or by counsel) at proceedings conducted by the investigating panel, to present oral and documentary evidence, to compel the attendance of witnesses or the production of documents, to cross-examine witnesses, and to present argument orally or in writing." 28 U.S.C. § 358(b)(2). To implement this provision, Rule 15(e) gives the judge the right to attend any hearing held for the purpose of receiving evidence of record or hearing argument under Rule 14. 
  
The Act does not require that the subject judge be permitted to attend all proceedings of the special committee. Accordingly, the Rules do not give a right to attend other proceedings -- for example, meetings at which the committee is engaged in investigative activity, such as interviewing persons to learn whether they ought to be called as witnesses or examining for relevance purposes documents delivered pursuant to a subpoena duces tecum, or meetings in which the committee is deliberating on the evidence or its recommendations. 
  

——————————

Rule 16. Rights of Complainant in Investigation.

Rules text
(a)  Notice. The complainant must receive written notice of the investigation as provided in Rule 11(g)(1). When the special committee's report to the judicial council is filed, the complainant must be notified of the filing. The judicial council may, in its discretion, provide a copy of the report of a special committee to the complainant.  
  
(b)  Opportunity to Provide Evidence. If the committee determines that the complainant may have evidence that does not already exist in writing, a representative of the committee must interview the complainant.  
  
(c)  Presentation of Argument. The complainant may submit written argument to the special committee. In its discretion, the special committee may permit the complainant to offer oral argument.  
  
(d)  Representation by Counsel. A complainant may submit written argument through counsel and, if permitted to offer oral argument, may do so through counsel.  
  
(e)  Cooperation. In exercising its discretion under this Rule, a special committee may take into account the degree of the complainant's cooperation in preserving the confidentiality of the proceedings, including the identity of the subject judge. 
  

Commentary on Rule 16  
  
This Rule is adapted from the Act and the Illustrative Rules.  
  
In accordance with the view of the process as fundamentally administrative and inquisitorial, these Rules do not give the complainant the rights of a party to litigation, and leave the complainant's role largely to the discretion of the special committee. However, Rule 16(b) provides that, where a special committee has been appointed and it determines that the complainant may have additional evidence, the complainant must be interviewed by a representative of the committee. Such an interview may be in person or by telephone, and the representative of the committee may be either a member or staff.  
  
Rule 16 does not contemplate that the complainant will ordinarily be permitted to attend proceedings of the special committee except when testifying or presenting oral argument. A special committee may exercise its discretion to permit the complainant to be present at its proceedings, or to permit the complainant, individually or through counsel, to participate in the examination or cross-examination of witnesses.  
  
The Act authorizes an exception to the normal confidentiality provisions where the judicial council in its discretion provides a copy of the report of the special committee to the complainant and to the subject judge. 28 U.S.C. § 360(a)(1). However, the Rules do not entitle the complainant to a copy of the special committee's report.  
  
In exercising their discretion regarding the role of the complainant, the special committee and the judicial council should protect the confidentiality of the complaint process. As a consequence, subsection (e) provides that a special committee may consider the degree to which a complainant has cooperated in preserving the confidentiality of the proceedings in determining what role beyond the minimum required by these Rules should be given to that complainant. 
  

——————————

Rule 17. Special-Committee Report.

Rules text
The committee must file with the judicial council a comprehensive report of its investigation, including findings and recommendations for council action. The report must be accompanied by a statement of the vote by which it was adopted, any separate or dissenting statements of committee members, and the record of any hearings held under Rule 14. A copy of the report and accompanying statement must be sent to the Judicial Conference Committee on Judicial Conduct and Disability. 
  

Commentary on Rule 17  
  
This Rule is adapted from the Illustrative Rules and is self-explanatory. The provision for sending a copy of the special-committee report and accompanying statement to the Judicial Conference Committee is new. 
  

——————————

Article V. Judicial-Council Review


——————————

Rule 18. Petitions for Review of Chief Judge Dispositions Under Rule 11(c), (d), or (e).

Rules text
(a)  Petitions for Review. After the chief judge issues an order under Rule 11(c), (d), or (e), a complainant or subject judge may petition the judicial council of the circuit to review the order. By rules promulgated under 28 U.S.C. § 358, the judicial council may refer a petition for review filed under this Rule to a panel of no fewer than five members of the council, at least two of whom must be district judges.  
  
(b)  When to File; Form; Where to File. A petition for review must be filed in the office of the circuit clerk within 35 days of the date on the clerk's letter informing the parties of the chief judge's order. The petition should be in letter form, addressed to the circuit clerk, and in an envelope marked "Misconduct Petition" or "Disability Petition." The name of the subject judge must not be shown on the envelope. The letter should be typewritten or otherwise legible. It should begin with "I hereby petition the judicial council for review of . . . " and state the reasons why the petition should be granted. It must be signed.  
  
(c)  Receipt and Distribution of Petition. A circuit clerk who receives a petition for review filed within the time allowed and in proper form must: 
  
(1)  acknowledge its receipt and send a copy to the complainant or subject judge, as the case may be;  
  
(2)  promptly distribute to each member of the judicial council, or its relevant panel, except for any member disqualified under Rule 25, or make available in the manner provided by local rule, the following materials:  
  
(A)  copies of the complaint; 
  
(B)  all materials obtained by the chief judge in connection with the inquiry;  
  
(C)  the chief judge's order disposing of the complaint;  
  
(D)  any memorandum in support of the chief judge's order;  
  
(E)  the petition for review; and  
  
(F)  an appropriate ballot; 
  
(3)  send the petition for review to the Judicial Conference Committee on Judicial Conduct and Disability. Unless the Judicial Conference Committee requests them, the clerk will not send copies of the materials obtained by the chief judge.  
  
(d)  Untimely Petition. The clerk must refuse to accept a petition that is received after the deadline in (b). 
  
(e)  Timely Petition Not in Proper Form. When the clerk receives a petition filed within the time allowed but in a form that is improper to a degree that would substantially impair its consideration by the judicial council - such as a document that is ambiguous about whether it is intended to be a petition for review - the clerk must acknowledge its receipt, call the filer's attention to the deficiencies, and give the filer the opportunity to correct the deficiencies within 21 days of the date of the clerk's letter about the deficiencies or within the original deadline for filing the petition, whichever is later. If the deficiencies are corrected within the time allowed, the clerk will proceed according to paragraphs (a) and (c) of this Rule. If the deficiencies are not corrected, the clerk must reject the petition. 
  

Commentary on Rule 18 
  
Rule 18 is adapted largely from the Illustrative Rules.  
  
Subsection (a) permits a subject judge, as well as the complainant, to petition for review of a chief judge's order dismissing a complaint under Rule 11(c), or concluding that appropriate corrective action or intervening events have remedied or mooted the problems raised by the complaint pursuant to Rule 11(d) or (e). Although the subject judge may ostensibly be vindicated by the dismissal or conclusion of a complaint, a chief judge's order may include language disagreeable to the subject judge. For example, an order may dismiss a complaint, but state that the subject judge did in fact engage in misconduct. Accordingly, a subject judge may wish to object to the content of the order and is given the opportunity to petition the judicial council of the circuit for review.  
  
Subsection (b) contains a time limit of thirty-five days to file a petition for review. It is important to establish a time limit on petitions for review of chief judges' dispositions in order to provide finality to the process. If the complaint requires an investigation, the investigation should proceed; if it does not, the subject judge should know that the matter is closed.  
  
The standards for timely filing under the Federal Rules of Appellate Procedure should be applied to petitions for review. See Fed. R. App. P. 25(a)(2)(A) and (C).  
  
Rule 18(e) provides for an automatic extension of the time limit imposed under subsection (b) if a person files a petition that is rejected for failure to comply with formal requirements. 
  

**** 
  
11th Cir. R. JCDR 18.1 Petition for Review: Length; Format.  The petition should not exceed five (5) pages, and should not include attachments. To assure legibility, the petition should conform to the following technical requirements: 
  
ý  8  x 11 inch paper;  
  
ý Only one side of the paper should be used;  
  
ý The text should be double-spaced, but quotations more than two lines long may be indented and single-spaced; headings and footnotes may be single-spaced;  
  
ý Margins should be at least one inch on all four sides; page numbers may appear in the margins but no text should appear there; 
  
ý If typed, either a proportionally spaced or monospaced typeface may be used; a proportionally spaced typeface should be 14-point or larger; a monospaced typeface should not contain more than 10 1/2 characters per inch. 
  

**** 
  
11th Cir. JCDR 18.2  Place of Filing.  A petition for review must be delivered or mailed in an envelope to:  
  
Clerk  
  
United States Court of Appeals  
  
56 Forsyth Street, N.W.  
  
Atlanta, Georgia 30303 
  
The envelope should be marked "Misconduct Petition" or "Disability Petition." The name of the subject judge must not appear on the envelope. 
  

——————————

Rule 19. Judicial-Council Disposition of Petitions for Review.

Rules text
(a)   Rights of Subject Judge. At any time after a complainant files a petition for review, the subject judge may file a written response with the circuit clerk. The clerk must promptly distribute copies of the response to each member of the judicial council or of the relevant panel, unless that member is disqualified under Rule 25. Copies must also be distributed to the chief judge, to the complainant, and to the Judicial Conference Committee on Judicial Conduct and Disability. The subject judge must not otherwise communicate with individual council members about the matter. The subject judge must be given copies of any communications to the judicial council from the complainant.  
  
(b)  Judicial-Council Action. After considering a petition for review and the materials before it, a judicial council may:  
  
(1)  affirm the chief judge's disposition by denying the petition;  
  
(2)  return the matter to the chief judge with directions to conduct a further inquiry under Rule 11(b) or to identify a complaint under Rule 5;  
  
(3)  return the matter to the chief judge with directions to appoint a special committee under Rule 11(f); or  
  
(4)  in exceptional circumstances, take other appropriate action.  
  
(c)  Notice of Council Decision. Copies of the judicial council's order, together with any accompanying memorandum in support of the order or separate concurring or dissenting statements, must be given to the complainant, the subject judge, and the Judicial Conference Committee on Judicial Conduct and Disability.  
  
(d)   Memorandum of Council Decision. If the council's order affirms the chief judge's disposition, a supporting memorandum must be prepared only if the judicial council concludes that there is a need to supplement the chief judge's explanation. A memorandum supporting a council order must not include the name of the complainant or the subject judge.  
  
(e)   Review of Judicial-Council Decision. If the judicial council's decision is adverse to the petitioner, and if no member of the council dissented on the ground that a special committee should be appointed under Rule 11(f), the complainant must be notified that he or she has no right to seek review of the decision. If there was a dissent, the petitioner must be informed that he or she can file a petition for review under Rule 21(b) solely on the issue of whether a special committee should be appointed. 
  
(f)   Public Availability of Judicial-Council Decision. Materials related to the council's decision must be made public to the extent, at the time, and in the manner set forth in Rule 24.  
  

Commentary on Rule 19  
  
This Rule is largely adapted from the Act and is self-explanatory.  
  
The council should ordinarily review the decision of the chief judge on the merits, treating the petition for review for all practical purposes as an appeal. The judicial council may respond to a petition by affirming the chief judge's order, remanding the matter, or, in exceptional cases, taking other appropriate action. 
  

——————————

Rule 20. Judicial-Council Consideration of Reports and Recommendations of Special Committees.

Rules text
(a)  Rights of Subject Judge. Within 21 days after the filing of the report of a special committee, the subject judge may send a written response to the members of the judicial council. The judge must also be given an opportunity to present argument through counsel, written or oral, as determined by the council. The judge must not otherwise communicate with council members about the matter.  
  
(b)  Judicial-Council Action.  
  
(1)  Discretionary actions. Subject to the judge's rights set forth in subsection (a), the judicial council may:  
  
(A)  dismiss the complaint because: 
  
(i)  even if the claim is true, the claimed conduct is not conduct prejudicial to the effective and expeditious administration of the business of the courts and does not indicate a mental or physical disability resulting in inability to discharge the duties of office;  
  
(ii)  the complaint is directly related to the merits of a decision or procedural ruling;  
  
(iii)  the facts on which the complaint is based have not been established; or 
  
(iv)  the complaint is otherwise not appropriate for consideration under 28 U.S.C. §§ 351-364.  
  
(B)  conclude the proceeding because appropriate corrective action has been taken or intervening events have made the proceeding unnecessary.  
  
(C)  refer the complaint to the Judicial Conference of the United States with the council's recommendations for action.  
  
(D)  take remedial action to ensure the effective and expeditious administration of the business of the courts, including:  
  
(i)  censuring or reprimanding the subject judge, either by private communication or by public announcement;  
  
(ii)  ordering that no new cases be assigned to the subject judge for a limited, fixed period;  
  
(iii)  in the case of a magistrate judge, ordering the chief judge of the district court to take action specified by the council, including the initiation of removal proceedings under 28 U.S.C. § 631(i) or 42 U.S.C. § 300aa-12(c)(2);  
  
(iv)  in the case of a bankruptcy judge, removing the judge from office under 28 U.S.C. § 152(e);  
  
(v)  in the case of a circuit or district judge, requesting the judge to retire voluntarily with the provision (if necessary) that ordinary length-ofservice requirements will be waived; and  
  
(vi)  in the case of a circuit or district judge who is eligible to retire but does not do so, certifying the disability of the judge under 28 U.S.C. § 372(b) so that an additional judge may be appointed.  
  
(E)   take any combination of actions described in (b)(1)(A)-(D) of this Rule that is within its power.  
  
(2)  Mandatory actions. A judicial council must refer a complaint to the Judicial Conference if the council determines that a circuit judge or district judge may have engaged in conduct that:  
  
(A)  might constitute ground for impeachment; or  
  
(B)  in the interest of justice, is not amenable to resolution by the judicial council.  
  
(c)  Inadequate Basis for Decision. If the judicial council finds that a special committee's report, recommendations, and record provide an inadequate basis for decision, it may return the matter to the committee for further investigation and a new report, or it may conduct further investigation. If the judicial council decides to conduct further investigation, the subject judge must be given adequate prior notice in writing of that decision and of the general scope and purpose of the additional investigation. The judicial council's conduct of the additional investigation must generally accord with the procedures and powers set forth in Rules 13 through 16 for the conduct of an investigation by a special committee.  
  
(d)  Council Vote. Council action must be taken by a majority of those members of the council who are not disqualified. A decision to remove a bankruptcy judge from office requires a majority vote of all the members of the council.  
  
(e)  Recommendation for Fee Reimbursement. If the complaint has been finally dismissed or concluded under (b)(1)(A) or (B) of this Rule, and if the subject judge so requests, the judicial council may recommend that the Director of the Administrative Office of the United States Courts use funds appropriated to the Judiciary to reimburse the judge for reasonable expenses incurred during the investigation, when those expenses would not have been incurred but for the requirements of the Act and these Rules. Reasonable expenses include attorneys' fees and expenses related to a successful defense or prosecution of a proceeding under Rule 21(a) or (b).  
  
(f)  Council Action. Council action must be by written order. Unless the council finds that extraordinary reasons would make it contrary to the interests of justice, the order must be accompanied by a memorandum setting forth the factual determinations on which it is based and the reasons for the council action. The order and the supporting memorandum must be provided to the complainant, the subject judge, and the Judicial Conference Committee on Judicial Conduct and Disability. The complainant and the subject judge must be notified of any right to review of the judicial council's decision as provided in Rule 21(b). 
  

Commentary on Rule 20  
  
This Rule is largely adapted from the Illustrative Rules.  
  
Rule 20(a) provides that within twenty-one days after the filing of the report of a special committee, the subject judge may address a written response to all of the members of the judicial council. The subject judge must also be given an opportunity to present oral argument to the council, personally or through counsel. The subject judge may not otherwise communicate with council members about the matter.  
  
Rule 20(c) provides that if the judicial council decides to conduct an additional investigation, the subject judge must be given adequate prior notice in writing of that decision and of the general scope and purpose of the additional investigation. The conduct of the investigation will be generally in accordance with the procedures set forth in Rules 13 through 16 for the conduct of an investigation by a special committee. However, if hearings are held, the council may limit testimony or the presentation of evidence to avoid unnecessary repetition of testimony and evidence before the special committee.  
  
Rule 20(d) provides that council action must be taken by a majority of those members of the council who are not disqualified, except that a decision to remove a bankruptcy judge from office requires a majority of all the members of the council as required by 28 U.S.C. § 152(e). However, it is inappropriate to apply a similar rule to the less severe actions that a judicial council may take under the Act. If some members of the council are disqualified in the matter, their disqualification should not be given the effect of a vote against council action.  
  
With regard to Rule 20(e), the judicial council, on the request of the subject judge, may recommend to the Director of the Administrative Office of the United States Courts that the subject judge be reimbursed for reasonable expenses, including attorneys' fees, incurred. The judicial council has the authority to recommend such reimbursement where, after investigation by a special committee, the complaint has been finally dismissed or concluded under subsection (b)(1) (A) or (B) of this Rule. It is contemplated that such reimbursement may be provided for the successful prosecution or defense of a proceeding under Rule 21(a) or (b), in other words, one that results in a Rule 20(b)(1)(A) or (B) dismissal or conclusion. 
  
Rule 20(f) requires that council action normally be supported with a memorandum of factual determinations and reasons and that notice of the action be given to the complainant and the subject judge. Rule 20(f) also requires that the notification to the complainant and the subject judge include notice of any right to petition for review of the council's decision under Rule 21(b). 
  

——————————

Article VI. Review By Judicial Conference Committee on Conduct and Disability


——————————

Rule 21. Committee on Judicial Conduct and Disability.

Rules text
(a)  Review by Committee. The Committee on Judicial Conduct and Disability, consisting of seven members, considers and disposes of all petitions for review under (b) of this Rule, in conformity with the Committee's jurisdictional statement. Its disposition of petitions for review is ordinarily final. The Judicial Conference of the United States may, in its sole discretion, review any such Committee decision, but a complainant or subject judge does not have a right to this review.  
  
(b)  Reviewable Matters.  
  
(1)  Upon petition. A complainant or subject judge may petition the Committee for review of a judicial-council order entered in accordance with:  
  
(A)  Rule 20(b)(1)(A), (B), (D), or (E); or  
  
(B)  Rule 19(b)(1) or (4) if one or more members of the judicial council dissented from the order on the ground that a special committee should be appointed under Rule 11(f); in that event, the Committee's review will be limited to the issue of whether a special committee should be appointed.  
  
(2)  Upon Committee's initiative. At its initiative and in its sole discretion, the Committee may review any judicial-council order entered under Rule 19(b)(1) or (4), but only to determine whether a special committee should be appointed. Before undertaking the review, the Committee must invite that judicial council to explain why it believes the appointment of a special committee is unnecessary, unless the reasons are clearly stated in the judicial council's order denying the petition for review. If the Committee believes that it would benefit from a submission by the subject judge, it may issue an appropriate request. If the Committee determines that a special committee should be appointed, the Committee must issue a written decision giving its reasons.  
  
(c)  Committee Vote. Any member of the Committee from the same circuit as the subject judge is disqualified from considering or voting on a petition for review. Committee decisions under (b) of this Rule must be by majority vote of the qualified Committee members. If only six members are qualified to vote on a petition for review, the decision must be made by a majority of a panel of five members drawn from a randomly selected list that rotates after each decision by a panel drawn from the list. The members who will determine the petition must be selected based on committee membership as of the date on which the petition is received. Those members selected to hear the petition should serve in that capacity until final disposition of the petition, whether or not their term of committee membership has ended. If only four members are qualified to vote, the Chief Justice must appoint, if available, an ex-member of the Committee or, if not, another United States judge to consider the petition.  
  
(d)  Additional Investigation. Except in extraordinary circumstances, the Committee will not conduct an additional investigation. The Committee may return the matter to the judicial council with directions to undertake an additional investigation. If the 48 Rule 21 Committee conducts an additional investigation, it will exercise the powers of the Judicial Conference under 28 U.S.C. § 331.  
  
(e)  Oral Argument; Personal Appearance. There is ordinarily no oral argument or personal appearance before the Committee. In its discretion, the Committee may permit written submissions from the complainant or subject judge.  
  
(f)  Committee Decisions. Committee decisions under this Rule must be transmitted promptly to the Judicial Conference of the United States. Other distribution will be by the Administrative Office at the direction of the Committee chair.  
  
(g)  Finality. All orders of the Judicial Conference or of the Committee (when the Conference does not exercise its power of review) are final. 
  

Commentary on Rule 21  
  
This Rule is largely self-explanatory.  
  
Rule 21(a) is intended to clarify that the delegation of power to the Judicial Conference Committee on Judicial Conduct and Disability to dispose of petitions does not preclude review of such dispositions by the Conference. However, there is no right to such review in any party.  
  
Rules 21(b)(1)(B) and (b)(2) are intended to fill a jurisdictional gap as to review of dismissals or conclusions of complaints under Rule 19(b)(1) or (4). Where one or more members of a judicial council reviewing a petition have dissented on the ground that a special committee should have been appointed, the complainant or subject judge has the right to petition for review by the Committee but only as to that issue. Under Rule 21(b)(2), the Judicial Conference Committee on Judicial Conduct and Disability may review such a dismissal or conclusion in its sole discretion, whether or not such a dissent occurred, and only as to the appointment of a special committee. No party has a right to such review, and such review will be rare.  
  
Rule 21(c) provides for review only by Committee members from circuits other than that of the subject judge. To avoid tie votes, the Committee will decide petitions for review by rotating panels of five when only six members are qualified. If only four members are qualified, the Chief Justice must appoint an additional judge to consider that petition for review. 
  
Under this Rule, all Committee decisions are final in that they are unreviewable unless the Judicial Conference, in its discretion, decides to review a decision. Committee decisions, however, do not necessarily constitute final action on a complaint for purposes of Rule 24. 
  

——————————

Rule 21. Procedures for Review.

Rules text
(a)  Filing a Petition for Review. A petition for review of a judicial-council decision may be filed by sending a brief written statement to the Judicial Conference Committee on Judicial Conduct and Disability, addressed to: 
  
Judicial Conference Committee on Judicial Conduct and Disability  
  
Attn: Office of General Counsel  
  
Administrative Office of the United States Courts  
  
One Columbus Circle, NE  
  
Washington, D.C. 20544 
  
The Administrative Office will send a copy of the petition to the complainant or subject judge, as the case may be. 
  
(b)  Form and Contents of Petition for Review. No particular form is required. The petition must contain a short statement of the basic facts underlying the complaint, the history of its consideration before the appropriate judicial council, a copy of the judicial council's decision, and the grounds on which the petitioner seeks review. The petition for review must specify the date and docket number of the judicial-council order for which review is sought. The petitioner may attach any documents or correspondence arising in the course of the proceeding before the judicial council or its special committee. A petition should not normally exceed 20 pages plus necessary attachments. 
  
(c)  Time. A petition must be submitted within 63 days of the date of the order for which review is sought. 
  
(d)  Copies. Seven copies of the petition for review must be submitted, at least one of which must be signed by the petitioner or his or her attorney. If the petitioner submits a signed declaration of inability to pay the expense of duplicating the petition, the Administrative Office must accept the original petition and must reproduce copies at its expense.  
  
(e)  Action on Receipt of Petition for Review. The Administrative Office must acknowledge receipt of a petition for review submitted under this Rule, notify the chair of the Judicial Conference Committee on Judicial Conduct and Disability, and distribute the petition to the members of the Committee for their deliberation. 
  

Commentary on Rule 22  
  
Rule 22 is self-explanatory.  
  

——————————

Article VII. Miscellaneous Rules


——————————

Rule . Confidentiality.

Rules text
(a)  General Rule. The consideration of a complaint by the chief judge, a special committee, the judicial council, or the Judicial Conference Committee on Judicial Conduct and Disability is confidential. Information about this consideration must not be disclosed by any judge or employee of the judicial branch or by any person who records or transcribes testimony except as allowed by these Rules. In extraordinary circumstances, a chief judge may disclose the existence of a proceeding under these Rules when necessary to maintain public confidence in the federal judiciary's ability to redress misconduct or disability. 
  
(b)  Files. All files related to complaints must be separately maintained with appropriate security precautions to ensure confidentiality. 
  
(c)  Disclosure in Decisions. Except as otherwise provided in Rule 24, written decisions of the chief judge, the judicial council, or the Judicial Conference Committee on Judicial Conduct and Disability, and dissenting opinions or separate statements of members of the council or Committee may contain information and exhibits that the authors consider appropriate for inclusion, and the information and exhibits may be made public. 
  
(d)  Availability to Judicial Conference. On request of the Judicial Conference or its Committee on Judicial Conduct and Disability, the circuit clerk must furnish any requested records related to a complaint. For auditing purposes, the circuit clerk must provide access to the Committee to records of proceedings under the Act at the site where the records are kept. 
  
(e)  Availability to District Court. If the judicial council directs the initiation of proceedings for removal of a magistrate judge under Rule 20(b)(1)(D)(iii), the circuit clerk must provide to the chief judge of the district court copies of the report of the special committee and any other documents and records that were before the judicial council at the time of its decision. On request of the chief judge of the district court, the judicial council may authorize release to that chief judge of any other records relating to the investigation. 
  
(f)  Impeachment Proceedings. If the Judicial Conference determines that consideration of impeachment may be warranted, it must transmit the record of all relevant proceedings to the Speaker of the House of Representatives. 
  
(g)  Subject Judge's Consent. If both the subject judge and the chief judge consent in writing, any materials from the files may be disclosed to any person. In any such disclosure, the chief judge may require that the identity of the complainant, or of witnesses in an investigation conducted by a chief judge, a special committee, or the judicial council, not be revealed. 
  
(h)  Disclosure in Special Circumstances. The Judicial Conference, its Committee on Judicial Conduct and Disability, or a judicial council may authorize disclosure of information about the consideration of a complaint, including the papers, documents, and transcripts relating to the investigation, to the extent that disclosure is justified by special circumstances and is not prohibited by the Act. Disclosure may be made to judicial researchers engaged in the study or evaluation of experience under the Act and related modes of judicial discipline, but only where the study or evaluation has been specifically approved by the Judicial Conference or by the Judicial Conference Committee on Judicial Conduct and Disability. Appropriate steps must be taken to protect the identities of the subject judge, the complainant, and witnesses from public disclosure. Other appropriate safeguards to protect against the dissemination of confidential information may be imposed. 
  
(i)  Disclosure of Identity by Subject Judge. Nothing in this Rule precludes the subject judge from acknowledging that he or she is the judge referred to in documents made public under Rule 24.  
  
(j)  Assistance and Consultation. Nothing in this Rule precludes the chief judge or judicial council acting on a complaint filed under the Act from seeking the help of qualified staff or from consulting other judges who may be helpful in the disposition of the complaint. 
  

Commentary on Rule 23  
  
Rule 23 was adapted from the Illustrative Rules. 
  
The Act applies a rule of confidentiality to "papers, documents, and records of proceedings related to investigations conducted under this chapter" and states that they may not be disclosed "by any person in any proceeding," with enumerated exceptions. 28 U.S.C. § 360(a). Three questions arise: Who is bound by the confidentiality rule, what proceedings are subject to the rule, and who is within the circle of people who may have access to information without breaching the rule?  
  
With regard to the first question, Rule 23(a) provides that judges, employees of the judicial branch, and those persons involved in recording proceedings and preparing transcripts are obliged to respect the confidentiality requirement. This of course includes subject judges who do not consent to identification under Rule 23(i).  
  
With regard to the second question, Rule 23(a) applies the rule of confidentiality broadly to consideration of a complaint at any stage.  
  
With regard to the third question, there is no barrier of confidentiality among a chief judge, judicial council, the Judicial Conference, and the Judicial Conference Committee on Judicial Conduct and Disability. Each may have access to any of the confidential records for use in their consideration of a referred matter, a petition for review, or monitoring the administration of the Act. A district court may have similar access if the judicial council orders the district court to initiate proceedings to remove a magistrate judge from office, and Rule 23(e) so provides. 
  
In extraordinary circumstances, a chief judge may disclose the existence of a proceeding under these Rules. The disclosure of such information in high-visibility or controversial cases is to reassure the public that the federal judiciary is capable of redressing judicial misconduct or disability. Moreover, the confidentiality requirement does not prevent the chief judge from "communicat[ing] orally or in writing with . . . [persons] who may have knowledge of the matter," as part of a limited inquiry conducted by the chief judge under Rule 11(b). 
  
Rule 23 recognizes that there must be some exceptions to the Act's confidentiality requirement. For example, the Act requires that certain orders and the reasons for them must be made public. 28 U.S.C. § 360(b). Rule 23(c) makes it explicit that memoranda supporting chief judge and council orders, as well as dissenting opinions and separate statements, may contain references to information that would otherwise be confidential and that such information may be made public. However, subsection (c) is subject to Rule 24(a) which provides the general rule regarding the public availability of decisions. For example, the name of a subject judge cannot be made public in a decision if disclosure of the name is prohibited by that Rule.  
  
The Act makes clear that there is a barrier of confidentiality between the judicial branch and the legislative. It provides that material may be disclosed to Congress only if it is believed necessary to an impeachment investigation or trial of a judge. 28 U.S.C. § 360(a)(2). Accordingly, Section 355(b) of the Act requires the Judicial Conference to transmit the record of the proceeding to the House of Representatives if the Conference believes that impeachment of a subject judge may be appropriate. Rule 23(f) implements this requirement.  
  
The Act provides that confidential materials may be disclosed if authorized in writing by the subject judge and by the chief judge. 28 U.S.C. § 360(a)(3). Rule 23(g) implements this requirement. Once the subject judge has consented to the disclosure of confidential materials related to a complaint, the chief judge ordinarily will refuse consent only to the extent necessary to protect the confidentiality interests of the complainant or of witnesses who have testified in investigatory proceedings or who have provided information in response to a limited inquiry undertaken pursuant to Rule 11. It will generally be necessary, therefore, for the chief judge to require that the identities of the complainant or of such witnesses, as well as any identifying information, be shielded in any materials disclosed, except insofar as the chief judge has secured the consent of the complainant or of a particular witness to disclosure, or there is a demonstrated need for disclosure of the information that, in the judgment of the chief judge, outweighs the confidentiality interest of the complainant or of a particular witness (as may be the case where the complainant is delusional or where the complainant or a particular witness has already demonstrated a lack of concern about maintaining the confidentiality of the proceedings).  
  
Rule 23(h) permits disclosure of additional information in circumstances not enumerated. For example, disclosure may be appropriate to permit a prosecution for perjury based on testimony given before a special committee. Another example might involve evidence of criminal conduct by a judge discovered by a special committee.  
  
Subsection (h) also permits the authorization of disclosure of information about the consideration of a complaint, including the papers, documents, and transcripts relating to the investigation, to judicial researchers engaged in the study or evaluation of experience under the Act and related modes of judicial discipline. The Rule envisions disclosure of information from the official record of complaint proceedings to a limited category of persons for appropriately authorized research purposes only, and with appropriate safeguards to protect individual identities in any published research results that ensue. In authorizing disclosure, the judicial council may refuse to release particular materials when such release would be contrary to the interests of justice, or that constitute purely internal communications. The Rule does not envision disclosure of purely internal communications between judges and their colleagues and staff.  
  
Under Rule 23(j), chief judges and judicial councils may seek staff assistance or consult with other judges who may be helpful in the process of complaint disposition; the confidentiality requirement does not preclude this. The chief judge, for example, may properly seek the advice and assistance of another judge who the chief judge deems to be in the best position to 53 Rule 23 communicate with the subject judge in an attempt to bring about corrective action. As another example, a new chief judge may wish to confer with a predecessor to learn how similar complaints have been handled. In consulting with other judges, of course, the chief judge should disclose information regarding the complaint only to the extent the chief judge deems necessary under the circumstances. 
  

——————————

Rule . Public Availability of Decisions.

Rules text
(a)  General Rule; Specific Cases. When final action has been taken on a complaint and it is no longer subject to review, all orders entered by the chief judge and judicial council, including any supporting memoranda and any dissenting opinions or separate statements by members of the judicial council, must be made public, with the following exceptions: 
  
(1)  if the complaint is finally dismissed under Rule 11(c) without the appointment of a special committee, or if it is concluded under Rule 11(d) because of voluntary corrective action, the publicly available materials must not disclose the name of the subject judge without his or her consent. 
  
(2)  if the complaint is concluded because of intervening events, or dismissed at any time after a special committee is appointed, the judicial council must determine whether the name of the subject judge should be disclosed. 
  
(3)  if the complaint is finally disposed of by a privately communicated censure or reprimand, the publicly available materials must not disclose either the name of the subject judge or the text of the reprimand. 
  
(4)  if the complaint is finally disposed of under Rule 20(b)(1)(D) by any action other than private censure or reprimand, the text of the dispositive order must be included in the materials made public, and the name of the subject judge must be disclosed. 
  
(5)  the name of the complainant must not be disclosed in materials made public under this Rule unless the chief judge orders disclosure. 
  
(b)  Manner of Making Public. The orders described in (a) must be made public by placing them in a publicly accessible file in the office of the circuit clerk or by placing the orders on the court's public website. If the orders appear to have precedential value, the chief judge may cause them to be published. In addition, the Judicial Conference Committee on Judicial Conduct and Disability will make available on the Federal Judiciary's website, www.uscourts.gov, selected illustrative orders described in paragraph (a), appropriately redacted, to provide additional information to the public on how complaints are addressed under the Act. 
  
(c)  Orders of Judicial Conference Committee. Orders of this Committee constituting final action in a complaint proceeding arising from a particular circuit will be made available to the public in the office of the clerk of the relevant court of appeals. The Committee will also make such orders available on the Federal Judiciary's website, www.uscourts.gov. When authorized by the Committee, other orders related to complaint proceedings will similarly be made available. 
  
(d)  Complaints Referred to the Judicial Conference of the United States. If a complaint is referred to the Judicial Conference under Rule 20(b)(1)(C) or 20(b)(2), materials relating to the complaint will be made public only if ordered by the Judicial Conference. 
  

Commentary on Rule 24  
  
Rule 24 is adapted from the Illustrative Rules and the recommendations of the Breyer Committee. 
  
The Act requires the circuits to make available only written orders of a judicial council or the Judicial Conference imposing some form of sanction. 28 U.S.C. § 360(b). The Judicial Conference, however, has long recognized the desirability of public availability of a broader range of orders and other materials. In 1994, the Judicial Conference "urge[d] all circuits and courts covered by the Act to submit to the West Publishing Company, for publication in Federal Reporter 3d, and to Lexis all orders issued pursuant to [the Act] that are deemed by the issuing circuit or court to have significant precedential value to other circuits and courts covered by the Act." Report of the Proceedings of the Judicial Conference of the United States, Mar. 1994, at 28. Following this recommendation, the 2000 revision of the Illustrative Rules contained a public availability provision very similar to Rule 24. In 2002, the Judicial Conference again voted to encourage the circuits "to submit non-routine public orders disposing of complaints of judicial misconduct or disability for publication by on-line and print services." Report of the Proceedings of the Judicial Conference of the United States, Sept. 2002, at 58. The Breyer Committee Report further emphasized that "[p]osting such orders on the judicial branch's public website would not only benefit judges directly, it would also encourage scholarly commentary and analysis of the orders." Breyer Committee Report, 239 F.R.D. at 216. With these considerations in mind, Rule 24 provides for public availability of a wide range of materials. 
  
Rule 24 provides for public availability of orders of the chief judge, the judicial council, and the Judicial Conference Committee on Judicial Conduct and Disability and the texts of any memoranda supporting their orders, together with any dissenting opinions or separate statements by members of the judicial council. However, these orders and memoranda are to be made public only when final action on the complaint has been taken and any right of review has been exhausted. The provision that decisions will be made public only after final action has been taken is designed in part to avoid public disclosure of the existence of pending proceedings. Whether the name of the subject judge is disclosed will then depend on the nature of the final action. If the final action is an order predicated on a finding of misconduct or disability (other than a privately communicated censure or reprimand) the name of the judge must be made public. If the final action is dismissal of the complaint, the name of the subject judge must not be disclosed. Rule 24(a)(1) provides that where a proceeding is concluded under Rule 11(d) by the chief judge on the basis of voluntary corrective action, the name of the subject judge must not be disclosed. Shielding the name of the subject judge in this circumstance should encourage informal disposition. 
  
If a complaint is dismissed as moot, or because intervening events have made action on the complaint unnecessary, after appointment of a special committee, Rule 24(a)(2) allows the judicial council to determine whether the subject judge will be identified. In such a case, no final decision has been rendered on the merits, but it may be in the public interest - particularly if a judicial officer resigns in the course of an investigation - to make the identity of the judge known. 
  
Once a special committee has been appointed, and a proceeding is concluded by the full council on the basis of a remedial order of the council, Rule 24(a)(4) provides for disclosure of the name of the subject judge. 
  
Finally, Rule 24(a)(5) provides that the identity of the complainant will be disclosed only if the chief judge so orders. Identifying the complainant when the subject judge is not identified would increase the likelihood that the identity of the subject judge would become publicly known, thus circumventing the policy of nondisclosure. It may not always be practicable to shield the complainant's identity while making public disclosure of the judicial council's order and supporting memoranda; in some circumstances, moreover, the complainant may consent to public identification. 
  

——————————

Rule . Disqualification.

Rules text
(a)  General Rule. Any judge is disqualified from participating in any proceeding under these Rules if the judge, in his or her discretion, concludes that circumstances warrant disqualification. If the complaint is filed by a judge, that judge is disqualified from participating in any consideration of the complaint except to the extent that these Rules provide for a complainant's participation. A chief judge who has identified a complaint under Rule 5 is not automatically disqualified from considering the complaint. 
  
(b)  Subject Judge. A subject judge is disqualified from considering the complaint except to the extent that these Rules provide for participation by a subject judge. 
  
(c)  Chief Judge Not Disqualified from Considering a Petition for Review of a Chief Judge's Order. If a petition for review of a chief judge's order entered under Rule 11(c), (d), or (e) is filed with the judicial council in accordance with Rule 18, the chief judge is not disqualified from participating in the council's consideration of the petition. 
  
(d)  Member of Special Committee Not Disqualified. A member of the judicial council who serves on a special committee, including the chief judge, is not disqualified from participating in council consideration of the committee's report. 
  
(e)  Subject Judge's Disqualification After Appointment of a Special Committee. Upon appointment of a special committee, the subject judge is automatically disqualified from participating in any proceeding arising under the Act or these Rules as a member of any special committee, the judicial council of the circuit, the Judicial Conference of the United States, and the Judicial Conference Committee on Judicial Conduct and Disability. The disqualification continues until all proceedings on the complaint against the subject judge are finally terminated with no further right of review. 
  
(f)  Substitute for Disqualified Chief Judge. If the chief judge is disqualified from participating in consideration of the complaint, the duties and responsibilities of the chief judge under these Rules must be assigned to the most-senior active circuit judge not disqualified. If all circuit judges in regular active service are disqualified, the judicial council may determine whether to request a transfer under Rule 26, or, in the interest of sound judicial administration, to permit the chief judge to dispose of the complaint on the merits. Members of the judicial council who are named in the complaint may participate in this determination if necessary to obtain a quorum of the judicial council. 
  
(g)  Judicial-Council Action When Multiple Judges Are Disqualified. Notwithstanding any other provision in these Rules to the contrary, 
  
(1)  a member of the judicial council who is a subject judge may participate in its disposition if: 
  
(A)  participation by one or more subject judges is necessary to obtain a quorum of the judicial council; 
  
(B)  the judicial council finds that the lack of a quorum is due to the naming of one or more judges in the complaint for the purpose of disqualifying that judge or judges, or to the naming of one or more judges based on their participation in a decision excluded from the definition of misconduct under Rule 3(h)(3); and 
  
(C)  the judicial council votes that it is necessary, appropriate, and in the interest of sound judicial administration that one or more subject judges be eligible to act. 
  
(2)  otherwise disqualified members may participate in votes taken under (g)(1)(B) and (g)(1)(C). 
  
(h)  Disqualification of Members of the Judicial Conference Committee. No member of the Judicial Conference Committee on Judicial Conduct and Disability is disqualified from participating in any proceeding under the Act or these Rules because of consultations with a chief judge, a member of a special committee, or a member of a judicial council about the interpretation or application of the Act or these Rules, unless the member believes that the consultation would prevent fair-minded participation. 
  

Commentary on Rule 25 
  
Rule 25 is adapted from the Illustrative Rules. 
  
Subsection (a) provides the general rule for disqualification. Of course, a judge is not disqualified simply because the subject judge is on the same court. However, this subsection recognizes that there may be cases in which an appearance of bias or prejudice is created by circumstances other than an association with the subject judge as a colleague. For example, a judge may have a familial relationship with a complainant or subject judge. When such circumstances exist, a judge may, in his or her discretion, conclude that disqualification is warranted. 
  
Subsection (e) makes it clear that the disqualification of the subject judge relates only to the subject judge's participation in any proceeding arising under the Act or these Rules as a member of a special committee, judicial council, Judicial Conference, or the Judicial Conference Committee. The Illustrative Rule, based on Section 359(a) of the Act, is ambiguous and could be read to disqualify a subject judge from service of any kind on each of the bodies mentioned. This is undoubtedly not the intent of the Act; such a disqualification would be anomalous in light of the Act's allowing a subject judge to continue to decide cases and to continue to exercise the powers of chief circuit or district judge. It would also create a substantial deterrence to the appointment of special committees, particularly where a special committee is needed solely because the chief judge may not decide matters of credibility in his or her review under Rule 11. 
  
While a subject judge is barred by Rule 25(b) from participating in the disposition of the complaint in which he or she is named, Rule 25(e) recognizes that participation in proceedings arising under the Act or these Rules by a judge who is the subject of a special committee investigation may lead to an appearance of self-interest in creating substantive and procedural precedents governing such proceedings; Rule 25(e) bars such participation. 
  
Under the Act, a complaint against the chief judge is to be handled by "that circuit judge in regular active service next senior in date of commission." 28 U.S.C. § 351(c). Rule 25(f) provides that seniority among judges other than the chief judge is to be determined by date of commission, with the result that complaints against the chief judge may be routed to a former chief judge or other judge who was appointed earlier than the chief judge. The Rules do not purport to prescribe who is to preside over meetings of the judicial council. Consequently, where the presiding member of the judicial council is disqualified from participating under these Rules, the order of precedence prescribed by Rule 25(f) for performing "the duties and responsibilities of the chief circuit judge under these Rules" does not apply to determine the acting presiding member of the judicial council. That is a matter left to the internal rules or operating practices of each judicial council. In most cases the most senior active circuit judge who is a member of the judicial council and who is not disqualified will preside. 
  
Sometimes a single complaint is filed against a large group of judges. If the normal disqualification rules are observed in such a case, no court of appeals judge can serve as acting chief judge of the circuit, and the judicial council will be without appellate members. Where the complaint is against all circuit and district judges, under normal rules no member of the judicial council can perform the duties assigned to the council under the statute. 
  
A similar problem is created by successive complaints arising out of the same underlying grievance. For example, a complainant files a complaint against a district judge based on alleged misconduct, and the complaint is dismissed by the chief judge under the statute. The complainant may then file a complaint against the chief judge for dismissing the first complaint, and when that complaint is dismissed by the next senior judge, still a third complaint may be filed. The threat is that the complainant will bump down the seniority ladder until, once again, there is no member of the court of appeals who can serve as acting chief judge for the purpose of the next complaint. Similarly, complaints involving the merits of litigation may involve a series of decisions in which many judges participated or in which a rehearing en banc was denied by the court of appeals, and the complaint may name a majority of the judicial council as subject judges. 
  
In recognition that these multiple-judge complaints are virtually always meritless, the judicial council is given discretion to determine: (1) whether it is necessary, appropriate, and in the interest of sound judicial administration to permit the chief judge to dispose of a complaint where it would otherwise be impossible for any active circuit judge in the circuit to act, and (2) whether it is necessary, appropriate, and in the interest of sound judicial administration, after appropriate findings as to need and justification are made, to permit subject judges of the judicial council to participate in the disposition of a petition for review where it would otherwise be impossible to obtain a quorum. 
  
Applying a rule of necessity in these situations is consistent with the appearance of justice. See, e.g., In re Complaint of Doe, 2 F.3d 308 (8th Cir. Jud. Council 1993) (invoking the rule of necessity); In re Complaint of Judicial Misconduct, No. 91-80464 (9th Cir. Jud. Council 1992) (same). There is no unfairness in permitting the chief judge to dispose of a patently insubstantial complaint that names all active circuit judges in the circuit. 
  
Similarly, there is no unfairness in permitting subject judges, in these circumstances, to participate in the review of a chief judge's dismissal of an insubstantial complaint. The remaining option is to assign the matter to another body. Among other alternatives, the council may request a transfer of the petition under Rule 26. Given the administrative inconvenience and delay involved in these alternatives, it is desirable to request a transfer only if the judicial council determines that the petition is substantial enough to warrant such action. 
  
In the unlikely event that a quorum of the judicial council cannot be obtained to consider the report of a special committee, it would normally be necessary to request a transfer under Rule 26.  
  
Rule 25(h) recognizes that the jurisdictional statement of the Judicial Conference Committee contemplates consultation between members of the Committee and judicial participants in proceedings under the Act and these Rules. Such consultation should not automatically preclude participation by a member in that proceeding. 
  

——————————

Rule . Transfer to Another Judicial Council.

Rules text
In exceptional circumstances, a chief judge or a judicial council may ask the Chief Justice to transfer a proceeding based on a complaint identified under Rule 5 or filed under Rule 6 to the judicial council of another circuit. The request for a transfer may be made at any stage of the proceeding before a reference to the Judicial Conference under Rule 20(b)(1)(C) or 20(b)(2) or a petition for review is filed under Rule 22. Upon receiving such a request, the Chief Justice may refuse the request or select the transferee judicial council, which may then exercise the powers of a judicial council under these Rules. 
  

Commentary on Rule 26 
  
Rule 26 is new; it implements the Breyer Committee's recommended use of transfers. Breyer Committee Report, 239 F.R.D. at 214-15. 
  
Rule 26 authorizes the transfer of a complaint proceeding to another judicial council selected by the Chief Justice. Such transfers may be appropriate, for example, in the case of a serious complaint where there are multiple disqualifications among the original council, where the issues are highly visible and a local disposition may weaken public confidence in the process, where internal tensions arising in the council as a result of the complaint render disposition by a less involved council appropriate, or where a complaint calls into question policies or governance of the home court of appeals. The power to effect a transfer is lodged in the Chief Justice to avoid disputes in a council over where to transfer a sensitive matter and to ensure that the transferee council accepts the matter. 
  
Upon receipt of a transferred proceeding, the transferee council shall determine the proper stage at which to begin consideration of the complaint - for example, reference to the transferee chief judge, appointment of a special committee, etc. 
  

——————————

Rule . Withdrawal of Complaints and Petitions for Review.

Rules text
(a)  Complaint Pending Before Chief Judge. With the chief judge's consent, a complainant may withdraw a complaint that is before the chief judge for a decision under Rule 11. The withdrawal of a complaint will not prevent a chief judge from identifying or having to identify a complaint under Rule 5 based on the withdrawn complaint. 
  
(b)  Complaint Pending before Special Committee or Judicial Council. After a complaint has been referred to a special committee for investigation and before the committee files its report, the complainant may withdraw the complaint only with the consent of both the subject judge and either the special committee or the judicial council. 
  
(c)  Petition for Review. A petition for review addressed to a judicial council under Rule 18, or the Judicial Conference Committee on Judicial Conduct and Disability under Rule 22 may be withdrawn if no action on the petition has been taken. 
  

Commentary on Rule 27 
  
Rule 27 is adapted from the Illustrative Rules and treats the complaint proceeding, once begun, as a matter of public business rather than as the property of the complainant. Accordingly, the chief judge or the judicial council remains responsible for addressing any complaint under the Act, even a complaint that has been formally withdrawn by the complainant. 
  
Under subsection 27(a), a complaint pending before the chief judge may be withdrawn if the chief judge consents. Where the complaint clearly lacked merit, the chief judge may accordingly be saved the burden of preparing a formal order and supporting memorandum. However, the chief judge may, or be obligated under Rule 5, to identify a complaint based on allegations in a withdrawn complaint. 
  
If the chief judge appoints a special committee, Rule 27(b) provides that the complaint may be withdrawn only with the consent of both the body before which it is pending (the special committee or the judicial council) and the subject judge. Once a complaint has reached the stage of appointment of a special committee, a resolution of the issues may be necessary to preserve public confidence. Moreover, the subject judge is given the right to insist that the matter be resolved on the merits, thereby eliminating any ambiguity that might remain if the proceeding were terminated by withdrawal of the complaint. 
  
With regard to all petitions for review, Rule 27(c) grants the petitioner unrestricted authority to withdraw the petition. It is thought that the public's interest in the proceeding is adequately protected, because there will necessarily have been a decision by the chief judge and often by the judicial council as well in such a case. 
  

——————————

Rule . Availability of Rules and Forms.

Rules text
These Rules and copies of the complaint form as provided in Rule 6(a) must be available without charge in the office of the clerk of each court of appeals, district court, bankruptcy court, or other federal court whose judges are subject to the Act. Each court must also make these Rules and the complaint form available on the court's website, or provide an Internet link to the Rules and complaint form that are available on the appropriate court of appeals' website. 
  

——————————

Rule . Effective Date.

Rules text
These Rules will become effective 30 days after promulgation by the Judicial Conference of the United States. 
  

——————————

Appendix to Addendum 3 


COMPLAINT FORM 
  

A two-page complaint form follows. 
REFER TO THE BOOK FOR THE PROPER FORM 

Editor's notes. - This addendum was revised in its entirety effective April 1, 2009.  

——————————

Addendum Four 
Eleventh Circuit Plan Under the Criminal Justice Act

The U.S. Court of Appeals for the Eleventh Circuit, with the approval of the judicial council, adopts this plan for furnishing representation for persons financially unable to obtain adequate representation in the cases and situations described in 18 U.S.C. § 3006A(a), as amended. This plan supplements the CJA plans of the several districts of the circuit concerning provisions for representation on appeal and the guidelines set forth in Volume 7 of the Guide to Judiciary Policies and Procedures. These guidelines are available on the internet via a link on the court of appeals web site at www.ca11.uscourts.gov, and for inspection in the office of the clerk of each court within the circuit, in the Circuit Library, and in the satellite libraries maintained throughout the circuit. 
  
(a)  Philosophy of the act. Hourly rates of compensation fixed by the amended Act are designated and intended to be maximum rates and should be so treated. The rates were not intended to change the basic and underlying philosophy of the Act that the bar of the nation owes a responsibility to represent persons financially unable to retain counsel. The compensation provided under the Act is not intended to equate with private counsel fees. 
  
(b)  Relation to district court plans. The provisions of the plans of the various district courts within the Eleventh Circuit shall also be applicable on appeals from such courts except insofar as they may be inconsistent with some provision of this plan, in which case this plan shall prevail. 
  
(c)  Determination of need. In determining need for appointment of counsel under the Act, the court shall not be governed by a requirement of indigency on the part of the party but rather within the spirit and purpose of the Act by financial inability to employ counsel and by congressional intent in formulating this program. 
  
(d)  Appointment of counsel. (1) Pursuant to subsection (b) of the Act, counsel furnishing representation under this plan shall be selected from the panels of attorneys designated or approved by the district courts of the Eleventh Circuit, which are hereby approved by this court, or from a bar association, legal aid agency, or federal public defender organization or community defender organization approved by a district court plan and authorized to furnish representation under the Act. In addition, when the interests of justice require, any judge of this court may appoint competent counsel not otherwise included in the preceding categories. In accordance, however, with subsection (a)(3) of the Act and with the directives of the Judicial Conference of the United States, at least 25% of all such appointments shall be assigned to members of the private bar. The clerk of this court shall ensure that the proration guideline is satisfied. All qualified attorneys shall be encouraged to participate in the furnishing of representation under the Act without regard to race, color, religion, sex, age, national origin, or disabling condition. 
  
(2)  If a party was represented in the district court by counsel appointed under the Act, such counsel shall be mindful of the obligation and responsibility to continue representation on appeal until either successor counsel is appointed under the Act or counsel is relieved by order of this court. See § (e)(1) below. Retained counsel for a criminal defendant has an obligation to continue to represent that defendant until successor counsel either enters an appearance or is appointed under the Act, and may not abandon or cease representation of a defendant except upon order of this court. Unless approved in advance by this court, the district court is not authorized to appoint counsel on appeal to represent a defendant who was represented in the district court by retained counsel without first conducting an in camera  review of the financial circumstances of the defendant and of the fee arrangements between the defendant and retained trial counsel. Appointment of counsel on appeal may be requested in this court by filing an appropriate motion supported by an affidavit which substantially complies with Form 4 in the Appendix to the FRAP Rules. Also see § (e)(1) of this plan. 
  
(3)  In all classes of cases to which the Act applies (except classes enumerated in subsection (a)(2)(B) of the Act or arising under 18 U.S.C. § 4245) where an appellant was not represented by counsel in the court below, the clerk shall notify the appellant of the right to be represented on appeal by counsel and that an attorney will be appointed as a representative if appellant is financially unable to obtain representation. 
  
(4)  Any person subject to revocation of parole, in custody as a material witness, or seeking relief under 28 U.S.C. § 2241, § 2254 or § 2255, or 18 U.S.C. § 4245 may apply to this court to be furnished representation. The court may approve such representation on a determination that the interests of justice so require and that the person is financially unable to obtain representation. 
  
(5)  In all cases under the Act in which the party has been found by the district court to be financially unable to obtain representation, the court of appeals may accept this finding and appoint an attorney without further proof. Counsel appointed under the Act are under a continuing duty to disclose to this court any change in defendant's circumstances which may render them ineligible for continued representation under the Act. 
  
(6)  In all cases appealed by counsel appointed by the district court under the Act, if such counsel has not previously been relieved by this court, the clerk shall continue trial counsel's appointment for purposes of further representation on appeal. 
  
(7)  The court or any judge thereof who resides in the state in which is located the district court from which the appeal is taken may enter an appropriate order appointing any new counsel required by order of the court to be provided on appeal for a party financially unable to obtain counsel. 
  
(8)  In cases where appointment of counsel under the Act is to be made for the first time on appeal, before submitting the order of appointment to the appropriate judge of this court, the clerk shall request the party to execute an affidavit specifying the party's financial inability to employ counsel. Upon the party's return of the duly executed affidavit, the clerk will serve a copy upon opposing counsel, with advice that within 14 days (unless this time is extended by the court or the clerk for the court), counsel may furnish proof that the affidavit is false. Further action may thereafter be taken or directed by the appropriate judge upon receiving the clerk's submission of the available papers and evidence. 
  
(9)  If at any stage of the proceedings on appeal the court finds a party is financially unable to pay counsel already retained by the party, the court may appoint counsel as provided in subsection (b) of the Act and authorize payment as provided in subsection (d) of the Act, pursuant to subsection (c) of the Act. 
  
(10)  In appeals under the Act involving more than one party, if the court finds the need, because of conflicting interests of parties or because circumstances otherwise warrant, separate counsel may be appointed for any one or more of the parties as required for their adequate representation. 
  
(11)  The court may at its discretion and in the interest of justice substitute one appointed counsel for another at any stage of the proceedings on appeal. 
  
(12)  The court may at its discretion and where circumstances warrant make appointments of counsel retroactive so as to include representation furnished prior to appointment, and it may authorize compensation therefor pursuant to subsections (c) and (d) of the Act. 
  
(e)  Withdrawal or release of appointed counsel. (1) As stated in § (d)(2) of this plan, counsel appointed under the Act to represent a party in district court shall continue such representation until either successor counsel is appointed under the Act or counsel is relieved by order of the court of appeals. 
  
(2)  If trial counsel appointed under the Act by the district court wishes to be relieved from the duty of representing the party on appeal, counsel shall file with the clerk of the court of appeals an original and on copy of a motion asking for such relief and stating the grounds therefor, but shall nevertheless continue to represent the party on appeal until relieved by the court of appeals. The district court may also relieve counsel appointed under the Act provided it substitutes counsel as provided under subsection (c) of the Act. Also see § (d)(2) of this plan. 
  
(3)  If a party for whom counsel was appointed by the district court under the Act wishes appointed counsel relieved and replacement counsel appointed, the party shall file with the clerk of the court of appeals a motion requesting such relief, and the clerk shall submit this motion to the court for ruling. 
  
(f)  Duties of appointed counsel. (1) In all cases appealed under the Act or in forma pauperis where trial counsel has been appointed by the district court under the Act, the appointed counsel shall file with the district court the appropriate CJA Form 24 for the court reporter's furnishing the transcript of testimony at the expense of the United States. 
  
(2)  Appointed counsel shall furnish the party represented, upon written request, with a copy of motion papers and briefs filed for the party on the appeal, and shall send the party a copy of the court's decision when issued; the clerk will send appointed counsel an extra copy of the decision for this purpose. 
  
(3)  If oral argument is scheduled, appointed counsel shall appear unless otherwise directed by the court. 
  
(4)  Appointed counsel shall advise the party represented in each case covered by the Act that, if the party wishes to appeal to the court of appeals or file a petition for a writ of certiorari with the Supreme Court, the right exists under the Act to do so without prepayment of fees and costs or giving security therefor and without filing the affidavit of financial inability to pay such costs required by 28 U.S.C. § 1915(a). 
  
(5)  If the decision of this court is adverse to the client, counsel shall inform the client of the right to file a petition for rehearing or petition for rehearing en banc in this court, or to petition the Supreme Court of the United States for a writ of certiorari. Counsel shall file a petition for rehearing, a petition for rehearing en banc, or a petition for a writ of certiorari if requested to do so by the client in writing, but only if in counsel's considered judgment sufficient grounds exist. Sufficient grounds for requesting rehearing en banc do not exist unless the suggestion would satisfy the standards of FRAP 35(a). See  11th Cir. R. 35-3. Sufficient grounds for filing a petition for a writ of certiorari do not exist unless in counsel's considered judgment there are grounds that are not frivolous and consistent with the standards for filing a petition under the Rules of the Supreme Court and applicable case law. If counsel concludes that there are not  sufficient grounds to seek further review of a type requested by the client, counsel shall so inform the client and shall advise the client that such review will not be sought by counsel. In such circumstances, counsel is not required to move to withdraw. If the client petitions the Supreme Court of the United States for a writ of certiorari, and the Supreme Court grants certiorari and remands the matter to this court for further consideration, counsel shall resume representation of the client in proceedings before this court. 
  
(6)  No appointed representative under this plan shall accept any payment from or on behalf of the person represented in this court without prior authorization by a United States circuit judge. All such authorized payments shall be received subject to the directions contained in any such order and pursuant to the provisions of subsection (f) of the Act. 
  
(g)  Payment of claims for compensation and expenses. (1) In all appeals covered by the Act, the court of appeals may authorize compensation for services and reimbursement of necessary expenses reasonably incurred in representing a party on appeal within the limitations of the Act, by any private attorney, bar association, legal aid agency, federal public defender organization or community defender organization appointed by the court. In fixing compensation the court will be mindful that the hourly rates of compensation allowed by the Act are intended as maximum rates. Hourly rates for representation on appeal shall in no event exceed the amounts fixed in the statutes. In fixing compensation the court may take into account factors other than the hours expended multiplied by the hourly rate allowed under the Act. Factors considered in authorizing fees include cases involving comparable issues, comparable records, comparable days at trial, work by other lawyers on the same case, and other matters where comparisons may be fairly drawn. Adequate compensation is the benchmark in making such awards. 
  
(2)  Except as provided in subsection (3) of this section, for representation of a party under the Act, compensation shall not exceed for each attorney in each court the amount fixed by statute. 
  
(3)  Payments for representation on appeal in excess of the total limitations contained in the Act may be made for extended or complex representation, provided payment is approved by the chief judge of the circuit or the chief judge's designee. 
  
(4)  Travel expenses and other expenses reasonably incurred and necessary for adequate representation on appeal may be claimed by an appointed attorney or other legal representative under this plan. The clerk of court shall furnish each attorney or other representative at the time of appointment with information as to expenses currently allowable under the Act in accordance with rules, regulations and guidelines promulgated by the Judicial Conference of the United States. Per diem may not be claimed in lieu of actual travel and subsistence expenses. Meal and lodging expenses incurred incident to representation on appeal, necessary long distance telephone calls or telegrams, and the cost of photocopying (but not printing), are reimbursable expenses within the guidelines established by the court. Expenses of general office overhead, personal items, filing fees and expenses for printing of briefs are not reimbursable (parties represented in cases covered by the Act are not required to pay filing fees or to print their briefs on appeal). Expenses of travel by private automobile may be claimed on a straight mileage basis at the authorized rate. See § (b) of the guidelines, below. Parking fees and toll expenses are allowable. Transportation other than by private automobile may be claimed on an actual cost basis, but first class fare is not permitted unless absolutely necessary and documentation is provided that tourist or economy fares were not available. 
  
(5)  Unless otherwise ordered by the court for good cause shown, travel expenses other than those incurred in connection with attending oral argument will not be reimbursed without a prior ex parte  application to and approval by the court. 
  
(6)  All claims for compensation and reimbursement of expenses for representation on appeal shall be itemized in detail and filed with the clerk of court on officially approved forms that the clerk's office will provide. A CJA voucher claiming compensation for time spent on appeal should be filed no later than  60 days  after either issuance of mandate or  filing  with the U.S. Supreme Court of a petition for a writ of certiorari (whichever is later). Failure to file a CJA voucher within the time permitted by these rules may result in a reduction in the fees awarded  pursuant to the Act. 
  
(7)  After approval of allowable compensation and reimbursable expenses payment will be made by the Administrative Office of the United States Courts. 
  
(8)  Time and expenses required for preparation of a petition for writ of certiorari, a response to a petition for a writ of certiorari, or a reply to a response to a petition for a writ of certiorari, should be claimed on the voucher as an expense incident to representation before the court of appeals rather than claimed in the Supreme Court. See § (f)(4), above. 
  
(9)  When it is considered necessary and appropriate in a specific case, the court on motion of counsel may approve interim payments under the Act. Such interim payments are designed to strike a balance between the interest in relieving court-appointed counsel of financial hardship in extended and complex cases, and the practical application of the statutorily imposed responsibility of the chief judge of the circuit to provide a meaningful review of claims for excess compensation. See § (g)(3), above. Absent exceptional circumstances such interim compensation as may be approved will not ordinarily exceed the amounts specified in 18 U.S.C. § 3006A(d)(2). At the conclusion of representation, counsel should submit a final voucher claiming time and expenses not previously approved, including any amounts claimed on interim vouchers which were not compensated. 
  

GUIDELINES FOR COUNSEL SUPPLEMENTING THE 

ELEVENTH CIRCUIT PLAN UNDER THE 

CRIMINAL JUSTICE ACT 
  
(a)  Compensation for legal services.  
  
(1)  Maximum compensation. Allowable compensation rates for counsel are set out in 18 U.S.C. § 3006A(d). The Judicial Council may from time to time authorize special rates of compensation for certain classes of cases, or for counsel practicing in certain locations. Special rates have been established for capital cases. Information regarding special rates is available from the clerk. 
  
(2)  Writ of certiorari. Counsel claiming time and expenses for preparation of a petition for a writ of certiorari, a response to a petition for a writ of certiorari, or a reply to a response to a petition for a writ of certiorari, must include a copy of the petition, response, or reply with the voucher. 
  
(3)  Compensation for substitute attorneys. If an attorney is substituted for one previously appointed in the same case the total compensation that may be paid to both attorneys shall not exceed the statutory maximum for one defendant, unless the case involves extended or complex representation. In such a case vouchers for counsels' services shall not be approved until the conclusion of the appeal. 
  
(4)  Itemized listing of hours expended. Counsel shall submit with the CJA voucher an itemized memorandum detailing how the hours claimed were expended. 
  
(5)  Travel time. Reasonable and necessary travel time consistent with guidelines established by the Judicial Conference of the United States is compensable at the out of court hourly rate. 
  
(b)  Compensation for reimbursable expenses.  
  
(1)  Travel and transportation expenses. Travel and transportation must be accomplished by the most economical means available. Only actual expenses may be claimed. 
  
(i)  Air transportation. The clerk's office will arrange for counsel to obtain air transportation at the government rate charged to the court's account. At the time the appeal is scheduled for oral argument, the clerk's office provides counsel with an Air Travel Authorization that may be used to obtain government rate airline tickets from the government's contract travel agency. If counsel decides not to make air travel arrangements in this manner, reimbursement for air travel may not exceed the government rate that could have been obtained by following the procedures provided by the clerk's office. 
  
(ii)  Automobile transportation. The total mileage cost shall not exceed the fare authorized for travel by tourist or economy air transport except in an emergency or for other compelling reasons. Travel by privately owned automobile shall not exceed the current government authorized rate for official travel per mile on a straight mileage basis, plus parking fees, ferry, bridge, road, and tunnel fares. 
  
(iii)  Local transportation. Local travel will be accomplished by the most economical means available and only actual expenses may be claimed. Transportation to and from an airport should be by airport shuttle, if available.  
  
(iv)  Meals and lodging. Reasonable compensation for hotel or motel accommodations and meals will be allowed on an actual expense basis subject to the limitations governing compensation for federal employees traveling to the same destination. Counsel will be notified by the clerk prior to the scheduled oral argument session of the current limitations. A copy of the hotel or motel bill shall be attached to the voucher. 
  
(2)  Photocopying. Actual costs not to exceed 25 cents per page will be paid if the copying bill is submitted. For in-house copying, actual costs not to exceed 15 cents per page will be paid. 
  
(3)  Express Mail and other special arrangements. For delivery of items that could have been mailed via U.S. Postal Service first class mail, additional expenses will be reimbursed only if a satisfactory explanation is given why first class mail service was not utilized. In non-emergency cases routine documents such as briefs and motions should be prepared early enough to permit use of first class mail. (See also FRAP 25(a).) 
  
(4)  Computer assisted legal research.  
  
(i)  By Court Appointed Counsel. The cost of use, by appointed counsel, of computer assisted legal research services, may be allowed as a reimbursable out-of-pocket expense, provided that the amount claimed is reasonable. Whenever appointed counsel incurs charges for computer assisted legal research, counsel should attach to the compensation voucher a copy of the bill and receipt for the use of the legal research services or an explanation of the precise basis of the charge (e.g., indicating the extent to which it was derived by proration of monthly charges, or by charges identifiable to the specific research). If the amount claimed is in excess of $500 or if it includes costs for downloading or printing, counsel should include a brief statement of justification.  
  
(ii)  By Commercial Computer Assisted Legal Research Services. The court may in advance authorize counsel to obtain computer assisted legal research services, where the research is performed by employees of a commercial legal research firm or organization rather than by appointed counsel, provided that the total amount charged for computer assisted legal research services is reasonable. Requests by counsel for authorization to obtain such computer assisted legal research services should include the following:  
  
a - a brief explanation of the need for the research services; and 
  
b - an estimate of the charges. 
  
(5)  Miscellaneous expenses. The lowest possible cost for expenses such as postage, telephone calls, brief supplies, and parking, shall be incurred. 
  
(6)  Briefs. Reimbursement will be provided only for the number of copies of briefs and record excerpts required by the rules to be filed and served, plus two copies for each party signing the brief. The number of copies and number of pages must be itemized on the voucher. 
  

Criminal Justice Act. - The federal Criminal Justice Act, and § 1 thereof, referred to throughout this plan, appears as 18 U.S.C. § 3006A.  

——————————

Addendum Five 
Non-criminal Justice Act Counsel Appointments

The court adopts these provisions for furnishing representation for persons financially unable to obtain adequate representation in cases and situations which do not fall within the scope of 18 U.S.C. § 3006A, as amended - but in which the court believes that the interests of justice will be served by the presence of counsel. 
  
(a)  Determination of need. In determining need for appointment of counsel, the court shall generally be governed by the guidelines outlined in 18 U.S.C. § 3006A. 
  
(b)  Appointment of counsel. (1) Counsel shall be selected from the same panels of attorneys designated or approved by the district courts of the Eleventh Circuit as described in Addendum Four, which are hereby approved by this court, or from a bar association, legal aid agency, or other approved organization. In addition, any judge of this court may appoint competent counsel not otherwise included in the preceding categories. 
  
(2)  Any person seeking relief under 29 U.S.C. § 621, 42 U.S.C. § 1981, 42 U.S.C. § 1982, 42 U.S.C. § 1983, 42 U.S.C. § 1985, 42 U.S.C. § 1986, 42 U.S.C. § 2000a, 42 U.S.C. § 2000d, and 42 U.S.C. § 2000e or in such other cases as the court shall determine to be appropriate may be eligible for representation. The court may approve such representation on a determination that the interests of justice so require and that the person is financially unable to obtain representation. 
  
(3)  The court may at its discretion and in the interest of justice substitute one appointed counsel for another at any stage of the proceedings on appeal. 
  
(4)  The court may at its discretion and where circumstances warrant make appointments of counsel retroactive so as to include representation furnished prior to appointment. 
  
(c)  Withdrawal or release of appointed counsel. Counsel appointed under this rule to represent a party shall continue such representation until relieved by order of the court of appeals. 
  
(d)  Duties of appointed counsel. (1) Appointed counsel shall furnish the party represented, upon written request, with a copy of motion papers and briefs filed for the party on the appeal, and shall send the party a copy of the court's decision when issued; the clerk will send appointed counsel an extra copy of the decision for this purpose. 
  
(2)  Appointed counsel shall appear for oral argument only when directed by the court. 
  
(3)  In the event of affirmance or other decision adverse to the party represented appointed counsel shall promptly advise the party in writing of the right to seek further review by the filing of a petition for writ of certiorari with the Supreme Court. 
  
(4)  Appointed counsel shall advise the party represented in each case that, if the party wishes to file a petition for a writ of certiorari with the Supreme Court, the party may have the right to do so without prepayment of fees and costs or giving security therefor. 
  
(5)  No appointed representative under this rule shall accept a payment from or on behalf of the person represented in this court without prior authorization by a United States circuit judge. 
  
(e)  Payment of claims for expenses. (1) In all appeals covered by this rule, the court of appeals may authorize reimbursement of necessary expenses  reasonably incurred in representing a party on appeal, consistent with the limitations contained in the Criminal Justice Act, by any private attorney, bar association, legal aid agency, or other approved organization appointed by the court for the purpose of representing a party on appeal pursuant to this addendum. Compensation for attorney services as a fee for either in-court or out-of-court time is not authorized. 
  
(2)  Travel expenses and other expenses reasonably incurred and necessary for adequate representation on appeal may be claimed by an appointed attorney or other legal representative. The clerk of court shall furnish each attorney or other representative at the time of appointment with information as to expenses currently allowable and in accordance with rules, regulations and guidelines promulgated by the Judicial Conference of the United States. Per diem may not be claimed in lieu of actual travel and subsistence expenses. Meal and lodging expenses incurred incident to representation on appeal, necessary long distance telephone calls or telegrams, and the cost of photocopying (but not printing), are reimbursable expenses within the guidelines established by the court. Expenses of general office overhead, personal items, filing fees and expenses of printing of briefs are not reimbursable. Expenses of travel by private automobile may be claimed on a straight mileage basis at the authorized rate. See § (6) of the guidelines, below. Parking fees and toll expenses are allowable. Transportation other than by private automobile may be claimed on an actual cost basis, but first class fare is not permitted unless absolutely necessary and documentation is provided that tourist or economy fares were not available. 
  
(3)  Unless otherwise ordered by the court for good cause shown, travel expenses other than those incurred in connection with attending oral argument will not be reimbursed without a prior ex parte  application to and approval by the court. 
  
(4)  All claims for reimbursement of expenses for representation on appeal shall be itemized in detail and filed with the clerk of court on officially approved forms that the clerk's office will provide. Claims should be filed as promptly as possible and in no event later than 60 days after issuance of the mandate. 
  
(5)  After approval of allowable reimbursable expenses by the court, the claim form will be forwarded to the circuit executive for payment. 
  
(6)  Reimbursable Expenses. 
  
(a)  Travel and transportation expenses. Travel and transportation must be accomplished by the most economical means available. Only actual expenses may be claimed. 
  
(i)  Air transportation. Tourist or economy accommodations must be used except where unavailable. A copy of the ticket must be attached to the claim form. If travel by first class air transportation is claimed a detailed explanation of the reasons therefor must be provided with the ticket copy. 
  
(ii)  Automobile transportation. The total mileage cost shall not exceed the fare authorized for travel by tourist or economy air transport except in an emergency or for other compelling reasons. Travel by privately owned automobile shall not exceed the current government authorized rate for official travel per mile on a straight mileage basis, plus parking fees, ferry, bridge, road, and tunnel fares. 
  
(iii)  Local transportation. Local travel will be accomplished by the most economical means available and only actual expenses may be claimed. Transportation to and from an airport should be by airport shuttle, if available. 
  
(iv)  Meals and lodging. Reasonable compensation for hotel or motel accommodations and meals will be allowed on an actual expense basis subject to the limitations governing compensation for federal employees traveling to the same destination. Counsel will be notified by the clerk prior to the scheduled oral argument session of the current limitations. A copy of the hotel or motel bill shall be attached to the claim form. 
  
(b)  Photocopying. Actual costs not to exceed 25 cents per page will be paid if copy bill is submitted. For in-house copying, actual costs not to exceed 15 cents per page will be paid. 
  
(c)  Express mail and other special arrangements. For delivery of items that could have been mailed via U.S. Postal Service first class mail, additional expenses will be reimbursed only if a satisfactory explanation is given why first class mail service was not utilized. In non-emergency cases routine documents such as briefs and motions should be prepared early enough to permit use of first class mail. 
  
(d)  Computer Assisted Legal Research. 
  
(i)  By Court Appointed Counsel. The cost of use, by appointed counsel, of computer assisted legal research services, may be allowed as a reimbursable out-of-pocket expense, provided that the amount claimed is reasonable. Whenever appointed counsel incurs charges for computer assisted legal research, counsel should attach to the claim form a copy of the bill and receipt for the use of the legal research services or an explanation of the precise basis of the charge (e.g., indicating the extent to which it was derived by proration of monthly charges, or by charges identifiable to the specific research). If the amount claimed is in excess of $500 or if it includes costs for downloading or printing, counsel should include a brief statement of justification. 
  
(ii)  By Commercial Computer Assisted Legal Research Services. The court may in advance authorize counsel to obtain computer assisted legal research services, where the research is performed by employees of a commercial legal research firm or organization rather than by appointed counsel, provided that the total amount charged for computer assisted legal research services is reasonable. Requests by counsel for authority to obtain such computer assisted legal research services should include the following: 
  
a - a brief explanation of the need for the research services; and 
  
b - an estimate of the charges. 
  
(e)  Miscellaneous expenses. The lowest possible cost for expenses such as postage, telephone calls, brief supplies, and parking, shall be incurred. 
  
(f)  Briefs. Reimbursement will be provided only for the number of copies of briefs and record excerpts required by the rules to be filed and served, plus two copies for each party signing the brief. The number of copies and number of pages must be itemized on the claim form. 
  
(g)  Funding. By resolution the court may allocate from time to time certain monies from its nonappropriated fund account to support this program of non-CJA counsel appointments. 
  

——————————

Addendum Six 
Rules and Regulations of the Judicial Council and the United States Court of Appeals for the Eleventh Circuit for the Selection of Nominees, the Appointment of Bankruptcy Judges, and the Reappointment of Bankruptcy Judges

PURPOSE 
  
United States bankruptcy judges exercise important judicial powers and responsibilities as officers of the United States district courts. It is therefore imperative that only highly qualified individuals be selected as bankruptcy judges. These regulations are adopted in accordance with the Regulations of the Judicial Conference of the United States for the Selection, Appointment and Reappointment of United States Bankruptcy Judges and governing statutes. These regulations set forth procedural guidelines that create no vested rights for any prospective or incumbent bankruptcy judge. 
  
Bankruptcy judges will be appointed without regard to race, color, sex, religion, or national origin. 
  
PART A 
Selection and Appointment of Bankruptcy Judges 
  
1.  ESTABLISHMENT OF COMMITTEE. Upon notification of a bankruptcy judge vacancy, the procedures of Chapter 3 of the Rules and Regulations of the Judicial Conference of the United States for the Selection, Appointment and Reappointment of United States Bankruptcy Judges shall be initiated and conducted by a committee consisting of the resident members of the Council in the state in which the vacancy exists. 
  
2.  PUBLIC NOTICE OF POSITION VACANCY. The circuit executive will be responsible for advertising each vacancy in accordance with the regulations established by the Judicial Conference of the United States for the selection of United States Bankruptcy Judge nominees. After the deadline for applications, the circuit executive will forward all applications received to the committee. 
  
3.  COMMITTEE DUTIES.  
  
a.  General. 
  
The committee shall determine for the Judicial Council that: 
  
(1)  public notice of such vacancy has been given and an effort has been made, in the case of each such vacancy to identify qualified candidates, without regard to race, color, sex, religion or national origin; 
  
(2)  such persons are members in good standing of at least one State bar, or the District of Columbia bar, and members in good standing of every bar of which they are members; 
  
(3)  such persons possess, and have a reputation for, integrity and good character; 
  
(4)  such persons are of sound physical and mental health; 
  
(5)  such persons possess and have demonstrated commitment to equal justice under law; 
  
(6)  such persons possess and have demonstrated outstanding legal ability and competence, as evidenced by substantial legal experience, ability to deal with complex legal problems, aptitude for legal scholarship and writing, and familiarity with courts and court processes; and 
  
(7)  such person's demeanor, character, and personality indicate they would exhibit judicial temperament if appointed to the position of United States bankruptcy judge. 
  
b.  Procedures 
  
(1)  The committee shall interview such number of qualified applicants as it deems appropriate. As a general rule, the committee will have interviewed those applicants whom it recommends as "best qualified." 
  
(2)  The committee shall: (a) give the names of all applicants with brief resumes to the Council, (b) report with supporting information all nominees who are considered "best qualified," (c) designate the nominee(s) it recommends be submitted by the Council to the Court, and (d) recommend the nominee(s) whom it thinks should be interviewed by the Court. 
  
(3)  The committee report will provide deadlines for objection by Council members and recommended deadlines for objection to the Council report by Court members. Such deadlines shall reasonably meet the time required for a study of the report. Procedures for modification of the reports of either the committee or the Council may be conducted by telephone in order to meet the time set for Court interviews. 
  
c.  The application of a sitting bankruptcy judge should not be considered for any position within that judge's district other than the one that the judge occupies. 
  
4.  DUTIES OF THE JUDICIAL COUNCIL. Except for other duties as provided in the Act or in the Judicial Conference regulations, the committee report shall be the Council report unless a Council member objects and the report is modified on motion passed by majority vote of the Council. 
  
5.  DUTIES OF THE COURT OF APPEALS.  
  
a.  Following receipt of the names of the nominees, the Court shall interview the nominee(s) recommended in the Council report, unless a Court member objects and the recommendation is modified by motion of any court member passed by majority vote. In no event will any appointment be made without the appointee having been personally interviewed by the Court. 
  
b.  One person shall be selected by the Court of Appeals for appointment and that person's name shall be submitted to the Director of the Administrative Office, who shall request investigations by the Federal Bureau of Investigation and the Internal Revenue Service. It is contemplated that the investigation by the FBI shall be a full-field investigation. 
  
c.  Information received from the FBI and IRS shall be reviewed by the Chief Judge of the circuit. If the Chief Judge of the circuit determines that information in the FBI and IRS reports warrants review, the Chief Judge shall send the reports to the Court of Appeals judges who served on the Judicial Council's screening committee or to the full Court. If the Chief Judge of the circuit determines that the FBI and IRS reports contain no negative information, the Chief Judge may issue an order of appointment on behalf of the Court. If the IRS report is not received in a timely manner, the chief judge may waive the report, provided that the Chief Judge is satisfied, and so reports to the other members of the Court that tax returns have been filed by the selectee as required. 
  
d.  The appointment of the bankruptcy judge shall be entered of record in the Court of Appeals and the pertinent district court or courts, and notice of such appointment shall be given at once by the clerk of the Court of Appeals to the Director of the Administrative Office. The clerk will, at that time, provide to the Director a copy of the public notice. 
  
6.  CONFIDENTIALITY OF PUBLIC COMMENTS.  
  
a.  If a member of the public makes a comment concerning the qualifications of a bankruptcy judge candidate, the person making the comment may request that their identity be kept confidential. The applicant will, however, be provided with a general description of the source and nature of any comments. 
  
b.  The selection committee or the Court of Appeals may determine, at its sole discretion, that the identity of a person making a comment should be disclosed to the candidate in order to afford the applicant a fair opportunity to respond to the comment. In that event, the person making the comment will be given an opportunity to withdraw the comment before the commenter's identity is disclosed to the candidate. If the comment is withdrawn, it will not be considered by the selection committee or the Court of Appeals, and the identity of the person making the comment will remain confidential. If the person making the comment waives confidentiality, the commenter's name will be revealed to the candidate, along with the substance of the comment. 
  
PART B 
Reappointment of Bankruptcy Judges 
  
1.  INCUMBENT'S WRITTEN NOTICE. The Court requires incumbents seeking reappointment to submit a written notification of willingness to accept reappointment twelve months before the bankruptcy judge's term expires. Receipt of the notification by the Court will commence the reappointment process. The circuit executive, on behalf of the Chief Judge, will forward the Questionnaire for Reappointment as United States Bankruptcy Judge to the incumbent for completion and return to the circuit executive. The incumbent judge, however, must also submit Official Form Per-74 not earlier than nine months and not later than six months before expiration of the judge's term as required by the Guide in order to protect retirement benefits pursuant to 28 U.S.C. § 377(b). The Court may reappoint an incumbent bankruptcy judge to a new 14-year term of office without considering other potentially qualified candidates. 
  
2.  ESTABLISHMENT OF COMMITTEE. Upon notification of an incumbent bankruptcy judge's willingness to accept reappointment to a new 14-year term of office, the procedures of Chapter 5 of the Regulations of the Judicial Conference of the United States for the Selection, Appointment and Reappointment of United States Bankruptcy Judges shall be initiated and conducted by a committee consisting of the resident members of the Council in the state in which the incumbent sits. 
  
3.  PUBLIC NOTICE SOLICITING COMMENTS. Within 60 days of receipt of the timely Official Form Per-74, the circuit executive shall cause to be published a public notice in accordance with the regulations established by the Judicial Conference of the United States for the reappointment of United States Bankruptcy Judges. The comment period shall not exceed 45 days. The circuit executive will submit the comments from the public to the reappointment committee within 10 days after the deadline for submission of comments. 
  
4.  COMMITTEE DUTIES. The committee will seek comments from members of the bar and the public regarding their assessment of the incumbent judge's: 1) judicial conduct; 2) effectiveness as a bankruptcy judge; 3) effectiveness as a supervisor of judicial employees; and 4) suitability for reappointment to another 14-year term as bankruptcy judge. The committee may interview the incumbent bankruptcy judge as it deems appropriate. The committee will report to the Council on the measures taken to obtain public comment, a summary of the comments received, and the committee's recommendation regarding the reappointment. The committee report will provide deadlines for objection by Council members and recommend deadlines for objection to the Council report by Court members. 
  
5.  DUTIES OF THE JUDICIAL COUNCIL. Except for other duties as provided in the Act or in the Judicial Conference Regulations, the committee report shall be the Council report unless a Council member objects and the report is modified on motion passed by majority vote of the Council. 
  
6.  DUTIES OF THE COURT OF APPEALS. Not later than 60 days after the Court of Appeals receives from the circuit executive the comments of the members of the bar and public, and after due consideration of those comments, the active judges of the Court of Appeals shall vote whether to reappoint the incumbent. Following receipt of the Council report, the Court also may interview the incumbent bankruptcy judge. The reappointment decision will be determined by a vote of the active judges of the Court of Appeals as set forth in Section 5.03 of the Judicial Conference of the United States Regulations. Upon reappointment, the Court will issue an order of appointment which shall be entered of record in the Court of Appeals and the pertinent district court or courts, and notice of such appointment shall be given at once by the clerk of the Court of Appeals to the Director of the Administrative Office. 
  
7.  CONFIDENTIALITY OF PUBLIC COMMENTS.  
  
a.  If a member of the public makes a comment concerning the qualifications of the incumbent, the person making the comment may request that their identity be kept confidential. The incumbent will, however, be provided with a general description of the source and nature of any comments. 
  
b.  The selection committee or the Court of Appeals may determine, at its sole discretion, that the identity of a person making a comment should be disclosed to the incumbent in order to afford the incumbent a fair opportunity to respond to the comment. In that event, the person making the comment will be given an opportunity to withdraw the comment before the commenter's identity is disclosed to the incumbent. If the comment is withdrawn, it will not be considered by the selection committee or the Court of Appeals, and the identity of the person making the comment will remain confidential. If the person making the comment waives confidentiality, the commenter's name will be revealed to the incumbent, along with the substance of the comment. 
  

——————————

Addendum Seven 
Regulations of the United States Court of 
Appeals for the Eleventh Circuit for 
the Selection and Appointment or 
the Reappointment of Federal 
Public Defenders

1.  Purpose. Federal public defenders exercise important powers and responsibilities as officers of the United States Courts. It is imperative that highly qualified individuals be selected and retained as public defenders. For the expeditious and orderly achievement of this end, as well as to ensure that federal public defenders provide competent, independent counsel and vigorous representation to indigent persons, the United States Court of Appeals for the Eleventh Circuit has adopted the regulations set forth herein. These regulations shall be administered through a Federal Public Defender Committee appointed by the Chief Judge of the Eleventh Circuit Court of Appeals pursuant to Section 3 of these regulations. 
  
2.  Authority. The Criminal Justice Act, 18 U.S.C. § 3006A(g), provides that "A Federal Public Defender Organization . . . shall be supervised by a Federal Public Defender appointed by the court of appeals of the circuit . . . after considering recommendations from the district court or courts to be served." 
  
3.  Federal public defender committee. a. Appointment of Federal Public Defender Committee. 
  
The Chief Judge of the U.S. Court of Appeals shall appoint a Federal Public Defender Committee [hereinafter "Committee"]. The Committee shall consist of a U.S. Circuit Judge, a U.S. District Judge from each district which has established a Federal Public Defender Organization pursuant to 18 U.S.C. § 3006A(g)(2)(A), and one or more lawyers from each such district who specialize in the practice of criminal law and are themselves qualified for appointment as a Federal Public Defender under Section 5 of these regulations. 
  
b.  Terms of committee members. 
  
The U.S. Circuit Judge and each district judge appointed to the Committee shall serve for a term of two years. One-third of the lawyers first appointed shall serve a term of one year, one-third for two years, and the remainder and all thereafter appointed for a term of three years. Each member shall serve until his or her successor has been appointed. The Chief Judge of the U.S. Court of Appeals may vacate an appointment at any time. 
  
c.  Functions of Committee. 
  
(1)  The Committee shall determine which applicants meet the qualifications for appointment as a federal public defender as set forth in Section 5 of these regulations. 
  
(2)  The Committee shall examine applications and evaluate all qualified candidates without regard to race, color, age, gender, religion, disability, or national origin. 
  
(3)  If a federal public defender has applied for an additional four-year term, the Committee shall also consider public comments received and the results of the survey conducted pursuant to Section 6 of these regulations in its evaluation of the Federal Public Defender's application. 
  
(4)  The Committee shall interview at least four of the applicants determined to be qualified. If the Committee determines that less than four qualified persons have applied for the position, it may either reopen the application process or report to the Chief Judge of the U.S. Court of Appeals why fewer than four qualified persons could reasonably be expected to apply for the position. 
  
d.  Committee Chair, Votes and Quorum. 
  
(1)  The Chief Judge of the U.S. Court of Appeals shall designate one of the members of the Committee to serve as Chair. 
  
(2)  Decisions of the Committee shall be made by a majority of those participating. 
  
(3)  A majority of the Committee shall constitute a quorum. 
  
4.  Term of appointment of federal public defenders. The Criminal Justice Act provides that the U.S. Court of Appeals shall appoint a person to serve as Federal Public Defender for a four-year term. The expiration date of a four-year term is the day prior to the fourth anniversary of the date the oath of office was administered. The Administrative Office of the United States Courts determines the precise expiration date of a four-year term of office. 
  
5.  Qualifications for appointment as Federal Public Defender. To be qualified for appointment as Federal Public Defender, applicants must: 
  
a.  be members in good standing of at least one state bar, or the District of Columbia, or Virgin Islands bar, and members in good standing of every other bar of which they are members; 
  
b.  have been engaged in the active practice of criminal law for a period of at least five years, preferably with significant federal criminal trial and appellate experience; 
  
c.  possess the ability to administer a federal public defender's office effectively; 
  
d.  possess, and have a reputation for: 
  
(1)  integrity and good character; 
  
(2)  sound physical and mental health; 
  
(3)  commitment to equal justice under law and vigorous representation of his or her clients; 
  
(4)  outstanding legal ability and competence (evidenced by substantial legal experience, ability to deal with complex legal problems, aptitude for legal scholarship and writing, and familiarity with courts and court processes); 
  
e.  have a commitment to the vigorous representation of those unable to afford counsel; and 
  
f.  not be related by blood or marriage to a judge of the Eleventh Circuit Court of Appeals or to a judge of the district court to be served, within the degrees specified in Title 28, United States Code, Section 458 at the time of the initial appointment. 
  
The Federal Public Defender Committee will resolve any questions regarding the qualifications of applicants. 
  
6.  Federal Public Defender Committee's Evaluation of the Performance of the Incumbent Federal Public Defender.  
  
a.  Prior to the conclusion of the third year of each four-year term, the Federal Public Defender Committee shall conduct an evaluation of the administration of the Federal Public Defender's office. The purpose of this evaluation is to identify strengths and weaknesses in the administration of the office and to provide the Federal Public Defender with an opportunity to initiate corrective measures if any administrative deficiencies are discovered. The performance of the Federal Public Defender will be evaluated in terms of the quality of representation, the level of commitment to vigorous representation and service to clients, and administrative efficiency of the office. This evaluation will be based on information received through a solicitation for public comment and a written survey designed and administered by the Committee. 
  
(1)  A solicitation for public comment regarding the performance of the Federal Public Defender and his or her office will be placed by the Committee in the major metropolitan or legal newspapers within the district served by the Federal Public Defender. 
  
(2)  The Committee shall also conduct a written survey of the administration of the office of the Federal Public Defender. That survey shall be distributed to district judges, magistrate judges, the Defender Services Division of the Administrative Office of the United States Courts, and to any other persons whose employment places them in a position to observe the performance of the Federal Public Defender, the quality of representation, the level of commitment to vigorous representation and service to clients, and administrative efficiency of the Federal Public Defender's office. 
  
(3)  The Committee may make such additional inquiry as it considers appropriate concerning the quality of services provided by the Federal Public Defender office in the district. With the prior approval of the Chief Judge of the U.S. Court of Appeals, the Committee may appoint consultants to assist it in its evaluation of the administration of a federal public defender's office. 
  
(4)  At the conclusion of the survey period the Committee shall prepare a statistical summary of the results of its survey and a narrative summary of the responses to the solicitation for public comment. 
  
(5)  The Federal Public Defender shall be afforded an opportunity to review and respond to the statistical summary and narrative summary prepared by the Committee. 
  
(6)  The Committee should meet with the Federal Public Defender to discuss the evaluation of his or her office, if such conference is warranted by the responses to the request for public comment or the survey. 
  
7.  Incumbent federal public defenders. a. Eligibility of federal public defenders for reappointment. 
  
The Criminal Justice Act permits appointment of an incumbent Federal Public Defender to an additional four-year term. There is not, however, a legitimate expectation of a right to reappointment or a presumption that the Federal Public Defender is the best qualified applicant for a subsequent four-year term. 
  
b.  Application by federal public defender for additional four-year term. 
  
Approximately one year prior to expiration of the four-year term of office, the Administrative Office of the United States Courts advises the Chief Judge of the U.S. Court of Appeals of the expiration date of each four-year term. Upon receipt of this notice, the Chief Judge of the U.S. Court of Appeals shall write to the incumbent Federal Public Defender to inquire whether he or she intends to again apply for appointment at the expiration of his or her term of office. The Federal Public Defender shall notify the Chief Judge of the U.S. Court of Appeals whether he or she wishes to apply for an additional four-year term within 35 days of the receipt of the inquiry from the Chief Judge of the U.S. Court of Appeals. 
  
c.  Evaluation statement to accompany application. 
  
If the Federal Public Defender applies for appointment for an additional four-year term, such application shall be accompanied by a written statement prepared by the Federal Public Defender setting forth an evaluation of his or her administration of the office of Federal Public Defender. This statement shall assess the strengths and weaknesses of his or her administration of the office of Federal Public Defender and the steps that should be taken to eliminate any deficiencies and strengthen the administration of the office. 
  
8.  Public recruitment of qualified candidates. a. Public notice. 
  
At the end of each four-year term, or when a vacancy occurs due to the resignation, removal, or incapacity of the occupant of the office of Federal Public Defender, a public notice shall issue announcing that applications are being accepted for a four-year term for the position of Federal Public Defender for the particular district. The public notice shall advise all applicants that the U.S. Court of Appeals for the Eleventh Circuit is searching for the best qualified person currently available for this position and that the U.S. Court of Appeals for the Eleventh Circuit encourages applications from all qualified persons including women, members of minority groups, and individuals with disabilities. If the Federal Public Defender has applied for an additional four-year term, the notice shall also state that the Federal Public Defender has applied for reappointment and that his or her application will be reviewed under the same standards applied to all other applicants. 
  
b.  Publication of public notice. 
  
The Committee shall seek qualified applicants who reflect the makeup in the relevant national labor market and will use adequate means to publicize the existence of a vacancy to all segments of the relevant national labor market. 
  
(1)  The Committee shall publish a notice that applications are being accepted for a four-year term as Federal Public Defender in a national publication for the legal profession. 
  
(2)  Whenever possible, the Committee shall also advertise in publications from each of the following categories: (1) state bar journal, newsletter, or similar publication; (2) general local newspaper or similar publication; (3) local bar journal, newsletter, or legal periodical. 
  
c.  Posting and distribution of notice. 
  
The public notice shall also be posted in the offices of the clerk of the U.S. Court of Appeals and in each district court clerk's office within the Eleventh Circuit. A copy of the notice shall also be provided to each district judge and magistrate judge of the circuit, requesting that the judges recruit attorneys whom they feel may be qualified for the position, especially females, members of minority groups, and individuals with disabilities. The Defender Services Division of the Administrative Office of the United States Courts shall also be provided with a copy of the notice for nationwide distribution. 
  
d.  Availability of applications. 
  
The Committee shall devise and provide federal public defender application forms to the Clerk of the U.S. Court of Appeals and to each district court clerk's office within the Eleventh Circuit when a vacancy occurs. 
  
e.  Timely submission of applications. 
  
To be considered, applications must be received by the Committee by the posted deadline. 
  
f.  Review of completed applications. 
  
After the closing date for receipt of applications, the Committee shall review all timely applications. 
  
9.  Report to U.S. Court of Appeals. Upon completion of the duties set forth in Sections 6 and 8 of these regulations, the Federal Public Defender Committee shall submit a report to the Chief Judge of the U.S. Court of Appeals and to the active judges of the Court. The report shall constitute the recommendations of the Committee concerning the appointment of the federal public defender in that district, and shall include the following: 
  
a.  a description of actions taken pursuant to Section 8 of these regulations regarding giving notice of the position; 
  
b.  the names of all persons who submitted applications and the names of those deemed by the Committee to be qualified for appointment pursuant to Section 5 of these regulations; 
  
c.  the results of the Committee's investigation into the background of the qualified candidates; 
  
d.  the names of the qualified candidates who were interviewed by the Committee; and 
  
e.  a preferential ranking of not less than three nor more than five best qualified persons from among those the Committee considered qualified for appointment under Section 5 of these regulations. The Committee shall set forth the basis for its ranking of each of the persons it found to be the best qualified applicants. 
  
10.  District court recommendations. a. Solicitation of recommendations. 
  
Following receipt of all applications, the Chair of the Federal Public Defender Committee shall send a list of the names of all applicants determined by the Committee to be qualified, its preferential ranking of the not less than three nor more than five applicants considered to be best qualified and if the Federal Public Defender has applied for an additional four-year term a copy of the summary of the results of the survey concerning his or her last four-year term and of the summary of the responses to the solicitation for public comment to the Chief Judge of the district in which the federal public defender is to be appointed, soliciting the recommendations of that district. The district court shall submit to the Chair of the Committee and to the Chief Judge of the U.S. Court of Appeals its written recommendation, if any, within 35 days after receipt of the Committee's letter. Extensions of time to respond may be granted by the Chair of the Committee upon application by a chief judge of the district court. 
  
b.  Suggested procedures for the district court. 
  
(1)  The Chief Judge of the district court may circulate to the members of his or her court the names of all applicants and the summary of the results of the survey if the Federal Public Defender has applied for an additional four-year term. 
  
(2)  The district court may wish to consider the summaries of the results of the survey and responses to the solicitation for public comment, if conducted, in arriving at its recommendation. The district court may, in its discretion, conduct its own inquiry concerning any qualified applicant. Within 35 days of receipt of the Committee's report, the district court may either: 
  
(a)  submit its written recommendation(s) to the Chair of the Committee; or 
  
(b)  notify the Chief Judge of the U.S. Court of Appeals and the Committee that the district court declines to make a recommendation. 
  
(3)  If the district court decides to submit a recommendation, its report should include: 
  
(a)  a preferential ranking of the applicants whom the district court found to be the best qualified for appointment if different from the ranking recommended by the Committee. The district court may set forth the reasons for its ranking. The district court should consider only those applicants determined by the Committee to have been qualified; and, 
  
(b)  a summary of the district court's inquiry, if any, concerning the qualified applicants. 
  
11.  Vote by U.S. Court of Appeals and background investigation on nominee. a. If the Federal Public Defender Committee's recommendation is in accord with that submitted by the district court and if time constraints or exceptional circumstances warrant it, a vote of the judges of the U.S. Court of Appeals may be conducted by mail or by telephone. Otherwise the Committee's recommendations on the nomination to a vacancy, together with the recommendations of the district court shall be presented at a regularly scheduled U.S. Court of Appeals Administrative Meeting. 
  
b.  After voting to nominate a candidate to fill a vacancy, 
  
(1)  The name of the nominee shall be submitted by the Chief Judge of the U.S. Court of Appeals to the Director of the Administrative Office of the United States Courts for background investigations by the Federal Bureau of Investigation and the Internal Revenue Service; 
  
(2)  The Administrative Office of United States Courts will send the FBI and IRS reports to the Chief Judge of the U.S. Court of Appeals, who shall refer the reports to the Committee; 
  
(3)  The candidate will complete the required financial disclosure forms and will send them to the Chief Judge of the U.S. Court of Appeals and to the Administrative Office of United States Courts; 
  
(4)  After reviewing the FBI and IRS reports, the Committee shall submit its recommendation to the U.S. Court of Appeals on whether the nomination should be confirmed; 
  
c.  Upon receipt of the Committee's recommendation on confirmation, the U.S. Court of Appeals shall vote on whether to confirm the nomination. The confirmation vote of the U.S. Court of Appeals may be conducted either by mail or at a regularly scheduled court administrative meeting. 
  
12.  Confidentiality. If a member of the public makes a comment concerning the qualifications of the incumbent Federal Public Defender or the administration of his or her office, or about an applicant for that position, in a survey or otherwise, the person making the comment may request that their identity be kept confidential. The incumbent or applicant will, however, be provided with a general description of the source and nature of any comments. 
  
The Federal Public Defender Committee or the Court of Appeals may determine, at its sole discretion, that the identity of a person making a comment should be disclosed to the incumbent or applicant in order to afford that person a fair opportunity to respond to the comment. In that event, the person making the comment will be given an opportunity to withdraw the comment before the commenter's identity is disclosed to the incumbent or applicant. If the comment is withdrawn, it will not be considered by the Committee or the Court of Appeals, and the identity of the person making the comment will remain confidential. If the person making the comment waives confidentiality, the commenter's name will be revealed to the incumbent or the applicant, along with the substance of the comment. 
  
All information made available to the members of the Federal Public Defender Committee in the performance of their duties, including the Committee's report and the names recommended therein, shall be kept in strict confidence by the persons authorized by these procedures to receive this information, unless other provisions of these procedures or the U.S. Court of Appeals specifically authorize a disclosure. 
  
If the Committee, with the consent of the Chief Judge of the U.S. Court of Appeals, decides to appoint consultants pursuant to Section 6(a)(3) of these regulations to assist it in considering the appointment of a federal public defender, it may provide any confidential information to the consultants as it considers necessary or appropriate. 
  
13.  Interim appointment. A federal public defender whose four-year term of office has expired may continue to perform the duties of his or her office until a successor is chosen or until one year passes, whichever is earlier, upon approval of such an extension by a majority of the judges of the U.S. Court of Appeals. 
  

——————————

Addendum Eight 
Rules Governing Attorney Discipline in the U.S. Court of Appeals for 
the Eleventh Circuit

Prefatory Statement 
  
Nothing contained in these rules shall be construed to deny the U.S. Court of Appeals for the Eleventh Circuit (the Court) its inherent power to maintain control over proceedings conducted before it or to deny the Court those powers derived from statute, rules of procedure, or rules of court. References herein to a panel are to a three-judge panel of the Court who shall act by majority vote. 
  
When alleged attorney misconduct is brought to the attention of the Court, whether by a judge of the Court, a lawyer admitted to practice before the Court, an officer or employee of the Court, or otherwise, the Court may dispose of the matter through the use of its inherent, statutory, or other powers; refer the matter to an appropriate state bar agency for investigation and disposition; refer the matter to the Court's Committee on Lawyer Qualifications and Conduct as hereinafter defined; or take any other action the Court deems appropriate. These procedures are not mutually exclusive. 
  
Rule 1. Standards for professional conduct.  
  
A.  An act or omission of an attorney admitted to practice before the Court, committed individually or in concert with any other person or persons, that violates the Code of Professional Responsibility or Rules of Professional Conduct adopted by this Court, shall constitute misconduct and shall be grounds for discipline, whether or not the act or omission occurred in the course of an attorney-client relationship. Except as otherwise provided by a specific rule of the Court, attorneys practicing before the Court shall be governed by the Federal Rules of Appellate Procedure, the Court's local rules, the American Bar Association Model Rules of Professional Conduct, and the rules of professional conduct adopted by the highest court of the state(s) in which the attorney is admitted to practice to the extent that those state rules are not inconsistent with the American Bar Association Model Rules of Professional Conduct, in which case the model rules shall govern. 
  
B.  Discipline for misconduct defined in these rules may consist of disbarment, suspension, reprimand, monetary sanctions (including payment of the costs of disciplinary proceedings), removal from district court Criminal Justice Act panels, removal from the Court's roster of attorneys eligible for practice before the Court and for appointment under the Criminal Justice Act, or any other sanction the Court may deem appropriate. 
  
Rule 2. Committee on lawyer qualifications and conduct.  
  
A.  The Court may appoint a standing committee consisting of nine members of the bar of the Court, three from each state of the circuit, to be known as the "Committee on Lawyer Qualifications and Conduct" (the Committee). Three of those first appointed shall serve a term of one year; three shall serve a term of two years; and the remainder and all thereafter appointed shall serve a term of three years. Each member shall serve until the member's successor is appointed. The Court may vacate any such appointment at any time. The Court shall designate one of the members to serve as chairman. A majority of the Committee shall constitute a quorum. 
  
B.  The purpose and function of the Committee is to conduct, on referral by the Court through the Chief Judge or the Chief Judge's designee (hereinafter the Chief Judge unless otherwise provided in these rules), investigations of alleged misconduct by any member of the bar of the Court, or any attorney appearing and participating in any proceeding before the Court; to conduct and preside over disciplinary hearings when appropriate and as hereinafter provided; to conduct, on referral by the Court through the Chief Judge, inquiries and investigations of allegations of inadequate performance by an attorney practicing before the Court as hereinafter provided; and to submit written findings and recommendations to the Court for appropriate action. The members of the Committee, while serving in their official capacities, shall be considered representatives of the Court and as acting under the powers and immunities of the Court, and shall enjoy all such immunities while acting in good faith and in their official capacities. 
  
C.  The Court through the Chief Judge may refer to the Committee any accusation or evidence of misconduct that may constitute a violation of the disciplinary rules by any member of the bar with respect to any professional matter before the Court for such investigation, hearing, and report as the Court deems advisable. In addition to or instead of referring a disciplinary matter to the Committee, the Court through the Chief Judge may refer a complaint to the chief judge of the appropriate district court of the Eleventh Circuit for referral to that court's committee on lawyer qualifications and conduct. The Committee may refer disciplinary matters to an appropriate state bar for preliminary investigation, or may request the Court to appoint special counsel to assist in or exclusively to conduct disciplinary proceedings, as provided in Rule 11., infra.  The Court through the Chief Judge also may refer to the Committee any matter concerning an attorney's failure to maintain an adequate level of competency in the attorney's practice before the Court, as provided in Rule 8., infra.  Under no circumstances may the Committee investigate or initiate proceedings concerning these matters without prior referral by the Court through the Chief Judge. 
  
D.  The Committee shall be vested with such powers as are necessary to conduct the proper and expeditious disposition of any matter referred by the Court, including, but not limited to, the power to compel the attendance of witnesses; to take or cause to be taken the deposition of witnesses; to order the production of books, records, or other documentary evidence; and any power prescribed elsewhere in these rules. The chairman, or in the chairman's absence each member of the Committee, shall have the power to administer oaths and affirmations to witnesses. The Committee may constitute itself into investigative panels, each investigative panel ordinarily consisting of the three members residing in the same state, for the purpose of investigating allegations of misconduct and inquiring into inadequate performance, and submitting written findings and recommendations to the Committee and to the Court. Hearings shall ordinarily be held before the Committee and not an investigative panel. 
  
E.  Except as provided in Rule 13(C), unless and until otherwise ordered by the Chief Judge, all reports, records of proceedings, and other materials presented by the Court, the Committee, or any person to the Clerk of the Court (the Clerk) for filing shall be filed and maintained as sealed and confidential documents and shall be labeled accordingly by the Court, the Committee, or the person presenting such matters for filing. 
  
Rule 3. Disciplinary proceedings.  
  
A(1). When misconduct or an allegation of misconduct that, if substantiated, may warrant discipline against an attorney admitted to practice before the Court comes to the attention of a judge of the Court, whether by complaint or otherwise, the judge may refer the matter to the Court through the Chief Judge for possible referral to the Committee for investigation and, if probable cause is found that the attorney has engaged in such misconduct, for initiation of formal disciplinary proceedings. In addition to or instead of referring the disciplinary matter to the Committee, the Court through the Chief Judge may refer the matter to the chief judge of the appropriate district court of the Eleventh Circuit for disposition. 
  
A(2). The Court through the Chief Judge may, prior to referring the matter to the Committee, direct the Clerk to issue an order requiring the attorney to show cause within 14 days from the date of the order why the attorney should not be disciplined. Such order may further provide that if the attorney fails to file a verified response within the time allowed, the attorney shall be indefinitely suspended from practice before the Court. 
  
The attorney's response to such order shall be verified by a signed declaration similar to the following: "I swear (or affirm) that all statements made herein, including those made in attachments which are incorporated herein by reference, are true and correct to the best of my knowledge, information, and belief." When an attorney is suspended upon failure to timely file a verified response the matter need not be referred to the Committee. If an attorney timely files a verified response, the Clerk shall refer the matter to the Chief Judge, who shall determine whether to refer the  matter to the Committee or take other appropriate action. 
  
B(1). If the Committee concludes, after investigation, that no probable cause exists to believe that the attorney has engaged in misconduct, and, therefore, that a formal disciplinary proceeding should not be initiated, the Committee in a report filed with the Clerk shall recommend a disposition of the matter - for example, that the Court dismiss the complaint, that further action on the complaint be deferred, or that other action be taken. The Committee's report and all material received or generated by the Committee in the course of its investigation shall be confidential unless and until otherwise ordered by the Court through the Chief Judge. 
  
B(2). With respect to matters referred to the Committee under Rule 3(A)(2), if the Committee concludes, after investigation, that the attorney has demonstrated sufficient justification why discipline should not be imposed, the Committee in a report filed with the Clerk shall request the Court to rescind the order to close the matter with no discipline imposed, stating its reasons therefor. 
  
C(1). If the Committee concludes, after investigation, that probable cause exists to believe that the attorney has engaged in misconduct, the Committee shall file with the Clerk a report of its investigation, stating with specificity the facts supporting its conclusion, and shall apply to the Court for the issuance of an order requiring the attorney to show cause within 14 days after service of that order why the attorney should not be disciplined. The order to show cause, issued by the Chief Judge, shall set forth the particular misconduct for which the attorney is sought to be disciplined. A copy of the Committee's report and the order to show cause shall be served on the attorney as provided in Rule 12., infra.  The attorney may file with the Clerk, within 14 days of service of the order to show cause, a written response thereto. After considering the attorney's response, if any, the Committee may request the Court to rescind the order to show cause. If the Committee does not request the Court to rescind the order to show cause, or if a panel of the Court convened by the Chief Judge denies the Committee's request that it rescind the order to show cause, the Committee shall hold a hearing on the matter, giving the attorney at least 14 days notice as provided in Rule 12., infra.  All proceedings before the Committee shall be recorded and the record thereof made available to the attorney. Such proceedings, the record thereof, and all materials received or generated by the Committee shall be confidential unless and until otherwise ordered by the Court through the Chief Judge. 
  
C(2). With respect to matters referred to the Committee under Rule 3(A)(2), if the Committee concludes, after investigation, that the attorney has failed to demonstrate sufficient justification why discipline should not be imposed, or if a panel of the Court convened by the Chief Judge denies the Committee's request that it rescind the order to show cause, the Committee shall hold a hearing on the matter, giving the attorney at least 14 days notice as provided in Rule 12., infra.  
  
C(3). An attorney may waive a hearing before the Committee by agreeing to the imposition of specific discipline to be recommended by the Committee in a report filed with the Clerk pursuant to Rule 3(E). When an attorney waives a hearing pursuant to this rule, an order to show cause pursuant to Rule 3(F), infra, need not issue. 
  
D.  Attorney misconduct shall be established by clear and convincing evidence. Except as otherwise ordered by the Court or provided in these rules, the Committee, in receiving evidence, shall be guided by the spirit of the Federal Rules of Evidence. The attorney, personally or through counsel, shall have the right to confront and cross-examine all witnesses appearing before the Committee and to present witnesses or other evidence. The Committee may require the attorney to testify or otherwise to make under oath specific and complete disclosure of all matters material to the alleged misconduct, subject to any privilege or right against such disclosure the attorney may assert pursuant to federal or state law. 
  
E.  Upon completion of a disciplinary proceeding, the Committee shall file with the Clerk the record of that proceeding and the Committee's report to the Court. The report shall include the Committee's findings of fact regarding the alleged misconduct and its recommendation as to whether the attorney should be found guilty of misconduct and disciplined. A copy of the report and recommendations shall be served on the attorney as provided in Rule 12., infra.  
  
F.  Upon receipt of the Committee's finding that misconduct warranting discipline occurred, a panel of the Court convened by the Chief Judge shall issue an order requiring the attorney to show cause why the Committee's recommendation should not be accepted and implemented. After considering the attorney's response, the panel may adopt, modify, or reject the Committee's finding or take other appropriate action as provided in Rule 1.B., supra.  
  
Rule 4. Attorneys convicted of crimes.  
  
A.  When an attorney admitted to practice before the Court has been convicted in a court of the United States or the District of Columbia or of a state, territory, commonwealth, or possession of the United States (another court) of a serious crime as defined in this rule, the Clerk, upon receipt of a copy of the judgment of such conviction, shall issue and serve on the attorney as provided in Rule 12., infra,  an order to show cause why the attorney should not be disbarred. The order shall state that unless the attorney files a response to the order with the Clerk within 14 days after service the attorney shall be disbarred. The order shall further state that if a response is filed the attorney shall be suspended from the bar of the Court until a panel of the Court convened by the Chief Judge otherwise orders. The panel, after considering the attorney's response, (1) may rescind the order to show cause and lift the suspension, (2) may suspend or disbar the attorney, or (3) may refer the matter to the Committee with instructions to initiate a disciplinary proceeding; provided, however, that the panel shall not disbar the attorney or refer the matter to the Committee until any direct appeal from the attorney's conviction has been concluded and the conviction becomes final. 
  
B.  The term "serious" crime shall include any felony, or any attempt, conspiracy, or solicitation of another to commit a felony, and any lesser crime an essential element of which, as determined by the statutory or common-law definition of such crime in the jurisdiction in which it occurred, involves false swearing, misrepresentation, fraud, deceit, dishonesty, bribery, extortion, misappropriation, or theft. 
  
C.  An attorney suspended or disbarred pursuant to the provisions of this rule shall be reinstated immediately upon the filing with the Clerk of proof that the attorney's conviction has been set aside; such reinstatement, however, shall not terminate any disciplinary proceeding that has been initiated pursuant to this rule. 
  
Rule 5. Discipline imposed by other courts.  
  
A.  When an attorney admitted to practice before the Court has been suspended or disbarred by another court, the attorney shall file a copy of the judgment or order imposing such discipline with the Clerk. Upon receipt of a copy of such judgment or order, whether from the attorney or another source, the Clerk shall issue and serve on the attorney as provided in Rule 12., infra,  an order to show cause why the Court should not discipline the attorney in the same manner. The order shall state that unless the attorney files a response to the order with the Clerk within 14 days after service the attorney shall be disciplined accordingly. The order further shall state that if a response is filed the attorney shall be suspended from the bar of the Court until a panel of the Court convened by the Chief Judge otherwise orders. The panel, after considering the attorney's response, (1) may rescind the order to show cause and lift the suspension, (2) may suspend or disbar the attorney, or (3) may refer the matter to the Committee; provided, however, that the panel shall not suspend or disbar the attorney or refer the matter to the Committee until any stay of discipline granted by a court having jurisdiction has been lifted. 
  
B.  A determination by another court that an attorney has engaged in misconduct shall establish such conduct conclusively for purposes of a disciplinary proceeding pursuant to these rules, unless the attorney demonstrates and the Court is satisfied that: 
  
1.  the procedure used to make such determination was so lacking in notice or opportunity to be heard as to constitute a deprivation of the attorney's due process rights; or 
  
2.  the proof was so insufficient that the Court, consistent with its duty, could not accept as final the conclusion of the other court that the attorney engaged in such misconduct. 
  
C.  Discipline imposed by another court, whether suspension or disbarment, shall likewise be imposed by this Court unless the attorney demonstrates and the Court is satisfied that: 
  
1.  the imposition of the same discipline by the Court would result in grave injustice; or 
  
2.  the misconduct warrants substantially different discipline by the Court. 
  
D.  The Court at any time may direct the Committee to conduct disciplinary proceedings or to make recommendations to the Court for appropriate action in light of the imposition of professional discipline by another court. 
  
Rule 6. Disbarment on consent or resignation in other courts.  
  
A.  When an attorney admitted to practice before the Court has been disbarred on consent or has resigned from the bar of another court pending an investigation of allegations of misconduct, the attorney promptly shall inform the Clerk in writing of such disbarment on consent or such resignation. 
  
B.  Upon receipt of written notice, whether from the attorney or another source, that an attorney admitted to practice before the Court has been disbarred on consent or has resigned from the bar of another court pending an investigation of allegations of misconduct, the Clerk shall issue and serve on the attorney as provided in Rule 12., infra,  an order to show cause why the Court should not disbar the attorney. The order shall state that unless the attorney files a response to the order with the Clerk within 14 days after service the attorney shall be disbarred. The order shall further state that if a response is filed the attorney shall be suspended from the bar of the Court until a panel of the Court convened by the Chief Judge otherwise orders. The panel, after considering the attorney's response, (1) may rescind the order to show cause and lift the suspension, (2) may suspend or disbar the attorney, or (3) may refer the matter to the Committee. 
  
Rule 7. Disbarment on consent while under disciplinary investigation or prosecution.  
  
A.  An attorney admitted to practice before the Court who is the subject of an investigation or of a pending proceeding involving allegations of misconduct may consent to disbarment by filing with the Clerk an affidavit stating that the attorney freely and voluntarily consents to disbarment by the Court. 
  
B.  Upon the Clerk's receipt of such affidavit, a panel of the Court convened by the Chief Judge shall enter an order disbarring the attorney. 
  
C.  The order disbarring the attorney on consent shall be a matter of public record. The affidavit required pursuant to the provisions of this rule, however, shall be confidential unless and until otherwise ordered by the Court through the Chief Judge. 
  
Rule 8. Attorney competency and incapacity.  
  
A.  When it appears that an attorney, for whatever reason, is failing to perform at an adequate level of competency necessary to protect the interests of the attorney's client (a competency matter), a panel of the Court convened by the Chief Judge may take any remedial action that it deems appropriate, including but not limited to referral of the attorney to appropriate institutions and professional personnel for assistance in raising the attorney's level of competency. The panel, through the Chief Judge, may also refer the matter to the Committee for investigation and recommendation. 
  
B.  A competency matter is not a disciplinary matter and thus shall not implicate the formal procedures described elsewhere in these rules. Upon referral of a competency matter, the Committee may conduct a preliminary inquiry and may request an informal meeting with the attorney to discuss the circumstances relating to the referral. 
  
C.  If, after conducting a preliminary inquiry, including meeting with the attorney if it elects to do so, the Committee determines that further action is not warranted, the Committee shall so notify the attorney and the referring panel and the matter shall be considered terminated unless the referring panel otherwise directs. 
  
D.  If the Committee determines, with or without a preliminary inquiry, that the matter warrants formal action, the Committee may recommend to the attorney in writing that steps be taken to improve the quality of the attorney's professional performance and may recommend that specific actions be taken to effect such improvement. Upon receipt of the Committee's recommendation, the Clerk shall forthwith serve it upon the attorney as provided in Rule 12., infra.  The attorney may file a written response to the Committee's recommendation with the Clerk within 14 days of such service, seeking review or revocation of the Committee's recommendation or suggesting alternatives thereto. If the attorney does not file such a response, the Committee's recommendation shall become the decision of the Committee. If the attorney does file such a response, the Committee may modify, revoke, or adhere to its recommendation, and that determination shall become the decision of the Committee. Upon receipt of the Committee's decision, the Clerk shall forthwith serve it upon the attorney as provided in Rule 12., infra.  If the attorney agrees to comply with the Committee's decision, the Committee shall report to the referring panel that the attorney has agreed to its resolution of the matter. The Committee may monitor the attorney's compliance with its decision and may request the assistance of the Court to ensure such compliance. 
  
E.  If the attorney objects to the Committee's decision, the attorney may file a written response with the Clerk within 14 days of service of the decision. The referring panel shall consider the Committee's decision and the objection of the attorney and may adopt, modify, or reject the Committee's decision or take other appropriate action. 
  
F.  If the Committee finds that there is a substantial likelihood that the attorney's continued practice of law before the Court may result in serious harm to the attorney's clients, it may recommend that, pending compliance with its decision, the Court consider limiting or otherwise imposing appropriate restrictions on the attorney's continued practice before the Court. The referring panel may take any action that it deems appropriate with respect to the Committee's recommendation. 
  
G.  All information, reports, records, and recommendations gathered, possessed, or generated by or on behalf of the Committee in relation to the referral of a competency matter shall be confidential unless and until otherwise ordered by the Court through the Chief Judge. 
  
H.  Nothing contained in this rule or any action taken pursuant to this rule shall be construed to interfere with or substitute for any procedure relating to the discipline of any attorney as elsewhere provided in these rules. Disciplinary proceedings shall occur separately from competency proceedings held pursuant to this rule. 
  
Rule 9. Reinstatement after disbarment or suspension.  
  
A.  An attorney suspended for 90 days or less shall be reinstated by the Clerk at the end of the suspension period upon filing with the Clerk an affidavit of compliance with the provisions of the suspension order. An attorney suspended for more than 90 days or disbarred may not resume the practice of law before the Court until reinstated by order of the Court. An attorney who has been disbarred may not apply for reinstatement until the expiration of at least five years from the effective date of disbarment. 
  
B.  A petition for reinstatement filed by a suspended or disbarred attorney pursuant to this rule shall be filed with the Clerk and referred to the Chief Judge of the Court. If an attorney's suspension or disbarment in this Court was reciprocally imposed pursuant to Rule 5, supra, and the attorney has been reinstated to practice in the other court, the Chief Judge may grant the petition if deemed appropriate. In other circumstances, the Chief Judge may submit a petition to a panel of the Court or may refer a petition to the Committee. When a petition is referred to it, the Committee shall schedule a hearing, giving at least 14 days notice as provided in Rule 12., infra.  
  
C.  At the hearing the petitioner shall have the burden of establishing by clear and convincing evidence that the petitioner has the moral qualifications, competency, and learning in the law required for admission to practice before the Court and that the petitioner's resumption of the practice of law will not be detrimental to the integrity and standing of the bar, to the administration of justice, or to the public interest. The petitioner, personally or through counsel, shall have the right to present witnesses or other evidence. The Committee may require the petitioner to testify or otherwise to make under oath specific and complete disclosure of all matters material to the petition for reinstatement, subject to any privilege or right against such disclosure the petitioner may assert under federal or state law. 
  
D.  Upon completion of the hearing, the Committee shall file with the Clerk the Committee's report to the Court. The report shall include the Committee's findings of fact regarding the petitioner's fitness to resume the practice of law and its recommendation regarding whether or not the petitioner should be reinstated. A copy of the report and recommendation shall be served on the petitioner as provided in Rule 12., infra.  The Committee's report and all material received or generated by the Committee in the course of its proceedings shall be confidential unless and until otherwise ordered by the Court through the Chief Judge. 
  
E.  If, after considering the Committee's report and recommendation, a panel of the Court convened by the Chief Judge finds that the petitioner is unfit to resume the practice of law, the panel shall dismiss the petition. If, after considering the Committee's report and recommendation, the panel finds that the petitioner is fit to resume the practice of law, the panel shall reinstate the petitioner. The panel's order may condition reinstatement upon the petitioner paying all or part of the costs of the proceedings and making partial or complete restitution to all parties harmed by the petitioner's conduct that led to the suspension or disbarment. Further, if the petitioner has been suspended for five or more years, or disbarred, the panel may condition reinstatement upon the petitioner furnishing proof of competency and learning in the law. Such proof may include certification by the bar examiners of a state or other jurisdiction that the petitioner successfully completed an examination for admission to practice subsequent to the date of suspension or disbarment. Reinstatement may be subject to any conditions that the panel in its discretion deems appropriate. 
  
F.  No petition for reinstatement filed pursuant to this rule shall be filed within one year following an adverse judgment on a petition for reinstatement filed by the same person. 
  
G.  Petitions for reinstatement filed pursuant to this rule shall be accompanied by a deposit in an amount sufficient to cover anticipated costs of the reinstatement proceeding. The Court through the Chief Judge, in consultation with the Committee, shall set and may periodically adjust the amount of such deposits. 
  
Rule 10. Attorneys specially admitted.  
  
Whenever an attorney applies for admission to the bar of the Court or is admitted for purposes of a particular proceeding pursuant to 11th Cir. R. 46-1(a) (including admission pro hac vice), the attorney thereby confers disciplinary jurisdiction upon the Court for any alleged misconduct arising in the course of or in the preparation for such a proceeding that may constitute a violation of the Code of Professional Responsibility and Rules of Professional Conduct adopted by the Court as provided in Rule 1., supra.  
  
Rule 11. Special counsel.  
  
A.  Whenever pursuant to these rules the Court directs or the Committee requests appointment of special counsel to investigate or assist in the investigation of misconduct, to prosecute or assist in the prosecution of disciplinary proceedings, or to assist in the disposition of a reinstatement petition filed by a disciplined attorney, a panel of the Court convened by the Chief Judge may appoint as special counsel any active member of the bar of the Court, the disciplinary agency of the highest court of any state in which the attorney is admitted to practice, or any other disciplinary agency having jurisdiction. 
  
B.  The Court, acting in its administrative capacity, may allocate from time to time certain monies from its nonappropriated fund account to support the operations of the Committee, including payment of any expenses incurred by the Committee and of any fees authorized to be paid to Special Counsel pursuant to these rules. 
  
Rule 12. Service of papers and other notices.  
  
Service of an order to show cause instituting a formal disciplinary proceeding shall be made by personal service or by registered or certified mail addressed to the attorney at the address shown on the roll of attorneys admitted to practice before the Court. Service of any other paper or notice required by these rules shall be deemed to have been made if such paper or notice is mailed by first-class mail to the attorney at the address shown on the roll of attorneys admitted to practice before the Court, or to the attorney's counsel at the address indicated in the most recent pleading or document filed by such counsel in the course of any proceeding pursuant to these rules. 
  
Rule 13. Additional duties of the clerk.  
  
A.  When informed that an attorney admitted to practice before the Court has been convicted of a serious crime as defined in Rule 4., supra,  the Clerk promptly shall obtain and file with the Court a copy of the judgment of such conviction. 
  
B.  When informed that an attorney admitted to practice before the Court has been disciplined by another court, the Clerk promptly shall obtain and file with the Court a copy of the judgment or order imposing such discipline. 
  
C.  Whenever it appears that an attorney who has been disbarred,  suspended, or publicly reprimanded by the Court is admitted to practice law in another jurisdiction or before another court, the Clerk shall, within 14 days of such public discipline transmit to the disciplinary authority in such other court or jurisdiction as well as to the disciplined attorney as provided in Rule 12., supra,  a copy of this Court's order imposing public discipline. A copy of an order imposing discipline other than disbarment, suspension, or public reprimand shall not be transmitted to the disciplinary authority in such other court or jurisdiction unless so ordered by the Court. 
  
D.  The Clerk promptly shall notify the National Discipline Data Bank of the American Bar Association of any order imposing public discipline on an attorney admitted to practice before the Court. 
  

——————————

Addendum Nine 
Regulations of the United States Court of Appeals for the Eleventh Circuit for the Selection and Appointment or the Reappointment of Bankruptcy Administrators

PURPOSE 
  
United States bankruptcy administrators oversee trustees and estate administration in bankruptcy cases for the three judicial districts in Alabama. Their duties are essentially the same as those of the U.S. trustees in the Department of Justice, who serve in all other judicial districts in the Eleventh Circuit. It is imperative that only highly qualified individuals be selected as bankruptcy administrators. These regulations supplement the Regulations of the Judicial Conference of the United States for the Selection, Appointment and Reappointment of Bankruptcy Administrators, the Guide to Judiciary Policy, and governing statutes. These regulations set forth procedural guidelines that create no vested rights for any prospective or incumbent bankruptcy administrator. 
  
Bankruptcy administrators will be appointed without regard to race, color, sex, religion, or national origin. 
  
Confidentiality of Public Comments 
  
If a member of the public makes a comment concerning the qualifications of the incumbent bankruptcy administrator or an applicant for that position, in response to a survey solicitation, public notice, or otherwise, the person making the comment may request that their identity be kept confidential. The incumbent or applicant will, however, be provided with a general description of the source and nature of any comments. 
  
The Court of Appeals may determine, at its sole discretion, that the identity of a person making a comment should be disclosed to the incumbent or applicant in order to afford that person a fair opportunity to respond to the comment. In that event, the person making the comment will be given an opportunity to withdraw the comment before the commenter's identity is disclosed to the incumbent or applicant. If the comment is withdrawn, it will not be considered by the Court of Appeals, and the identity of the person making the comment will remain confidential. If the person making the comment waives confidentiality, the commenter's name will be revealed to the incumbent or applicant, along with the substance of the comment. 
  

——————————

STATEWIDE FORMS

    

             

  
  General Civil and Domestic Relations Case Filing Instructions 

  
  1. Provide the class of court and county in which the case is being filed. 

  
  
  2. Provide the plaintiff's and defendant's names. 

  
  
   3. Provide the plaintiff's attorney's name and State Bar number. If you are representing yourself, provide your own name and check the self-represented box. 

  
  
  4. Provide the primary type of case by checking only one  appropriate box. Cases can be either general civil or domestic relations and only one type of primary case within those categories. Check the case type that most accurately describes the primary case. If applicable, check one sub-type under the primary case type. If you are making more than one type of claim, check the case type that involves the largest amount of damages or the one you consider most important. See below for definitions of each case type. 

  
  
  5. Provide an answer to the four questions by checking the appropriate boxes and/or filling in the appropriate lines. 

  
  
   Case Type Definitions   

  
  

 General Civil Cases 

  
  
  Automobile Tort:  Any tort case involving personal injury, property damage, or wrongful death resulting from alleged negligent operation of a motor vehicle. 

  
  
   Civil Appeal:  Any case disputing the finding of a limited jurisdiction trial court, department, or administrative agency. 

  
  
   Contempt/Modification/Other Post-Judgment:  Any case alleging failure to comply with a previously existing court order, seeking to change the terms of a previously existing court order, or any other post-judgment activity in a general civil case. 

  
  
   Contract:  Any case involving a dispute over an agreement between two or more parties. 

  
  
  Garnishment:  Any case where, after a monetary judgment, a third party who has money or other property belonging to the defendant is required to turn over such money or property to the court. 

  
  
   General Tort:  Any tort case that is not defined or is not attributable to one of the other types of torts listed. 

  
  
  Habeas Corpus:  Any case designed to review the legality of the detention or imprisonment of an individual, but not the question of his or her guilt or innocence. 

  
  
  Injunction/Mandamus/Other Writ:  Cases involving a written court order directing a specific person to perform or refrain from performing a specific act.  

  
  
   Landlord/Tenant:  Any case involving a landlord/tenant dispute if the landlord removed a tenant and his or her property from the premises or placed a lien on the tenant's property to repay a debt. 

  
  
  Medical Malpractice Tort:  Any tort case that alleges misconduct or negligence by a person in the medical profession acting in a professional capacity, such as doctors, nurses, physician's assistants, dentists, etc. 

  
  
  Product Liability Tort:  Any tort case that alleges an injury to a person was caused by the manufacturer or seller of an article due to a defect in, or the condition of, the article sold or an alleged breach of duty to provide suitable instructions to prevent injury. 

  
  
  Real Property:  Any case involving disputes over the ownership, use, boundaries, or value of land. 

  
  
   Restraining Petition:  Any petition for a restraining order that does not result from a domestic altercation or is not between parties in a domestic relationship. 

  
  
   Other General Civil:  Any case that does not fit into one of the other defined case categories in which a plaintiff is requesting the enforcement or protection of a right or the redress or prevention of a wrong. 

  
  

 Domestic Relations Cases 

  
  
   Adoption:  Cases involving a request for the establishment of a new and permanent parent-child relationship between persons not biologically parent and child. 

  
  
   Contempt:  Any case alleging failure to comply with a previously existing court order. If the contempt action deals with the non-payment of child support, medical support, or alimony, also check the corresponding subtype box. 

  
  
  Dissolution/Divorce/Separate Maintenance/Alimony:  Any case involving the dissolution of a marriage or the establishment of alimony or separate maintenance. 

  
   
  Family Violence Petition:  Any case in which a protective order from a family member or domestic partner is requested. 

  
  
  Modification:  Any case seeking to change the terms of a previously existing court order. If the modification deals with custody, parenting time, or visitation, also check the corresponding sub-type box. 

  
  
  Paternity/Legitimation:  Cases involving establishment of the identity and/or responsibilities of the father of a minor child or a determination of biological offspring. 

  
  
  Support - IV-D:  Cases filed by the Georgia Department of Human Services to request maintenance of a minor child by a person who is required under Title IV-D of the Social Security Act of 1973 (42 USC §§ 651-669b) to provide such maintenance. 

  
  
  Support - Private (non-IV-D):  Cases filed to request maintenance of a parent/guardian or a minor child by a person who is required by a law other than Title IV-D of the Social Security Act of 1973 (42 USC §§ 651-669b) to provide such maintenance. 

  
  
   Other Domestic Relations:  Domestic relations cases that do not adequately fit into any of the other case types, including name changes. 

  
  
   Please note:  This form is for statistical purposes only. It shall have no legal effect in a case. The information collected on this form is used solely for court administration purposes. This form does not supplement or replace the filing and service of pleadings or other papers as required by law or court rules. Information on this form will not be entered into evidence. 

  
    REFER TO THE BOOK FOR THE PROPER FORM
 
 
  
  General Civil and Domestic Relations Case Disposition Form Instructions 

  
  
   1. Provide the class of court and county in which the case is being disposed. 

  
  
   2. Provide the plaintiff's and defendant's names. 

  
  
   3. Provide the reporting party (the individual completing the form). 

  
  
   4. Provide the attorneys' names and State Bar numbers. If parties represented themselves, provide their names and check the self-represented box. 

  
  
   5. Provide the manner of disposition by checking the appropriate box. See below for definitions. 

  
  
   6. Provide an answer to the three questions by checking the appropriate boxes.  

  
  
   Manner of Disposition Definitions   

  
  
   Jury Trial:  Cases in which a jury is impaneled to determine the issues of fact in the case. A jury trial should be counted when the jury has been sworn, regardless of whether a verdict is reached. 

  
  
  Bench/Non-Jury Trial:  Cases in which a judge or judicial officer is assigned to determine both the issues of fact and law in the case. A bench/non-jury trial should be counted when the first evidence is introduced, regardless of whether a judgment is reached. 

  
  
  Non-Trial Disposition:  Cases in which the disposition does not involve either a jury trial or a bench trial. 

  
  
  Alternative Dispute Resolution:  If a case was disposed of via a non-trial disposition and the method of disposition was alternative dispute resolution. If this box is checked, then the Non-Trial Disposition box must also be checked. Only check if the whole case was resolved via alternative dispute resolution. 

  
    REFER TO THE BOOK FOR THE PROPER FORM
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LOCAL COURT RULES OF THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF GEORGIA

Rule
 		ORDER.
 		FOREWORD.
Civil Local Rules
I. Scope of Rules - One Form of Action
 1. Scope and Purpose of Rules.
II. Commencement of Action: Service of Process, Pleadings, Motions and Orders
 3. Commencement of Action.
 5. Service and Filing of Pleadings and Other Papers.
III. Pleadings and Motions
 7. Pleadings Allowed; Form of Motions.
 9. Pleading Special Matters.
 10. Form of Pleadings.
 11. Signing of Pleadings, Motions and Other Papers; Representations to Court; Sanctions.
 15. Amended and Supplemental Proceedings.
 16. Pretrial Conferences; Scheduling; Management.
IV. Parties
 23. Class Actions.
V. Depositions and Discovery
 26. General Provisions Governing Discovery; Duty of Disclosure.
 30. Depositions upon Oral Examination.
 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions.
VI. Trials
 39. Trial by Jury or by the Court.
 40. Assignment of Cases for Trial.
 41. Dismissal of Actions.
 43. Taking of Testimony.
 47. Selection of Jurors.
 49. Special Verdicts and Interrogatories.
 51. Instructions to Jury; Objection.
 53. Masters.
VII. Judgment
 54. Judgment Costs.
 55. Default.
 56. Summary Judgment.
 58. Entry of Judgment.
VIII. Provisional and Final Remedies
 64. Seizure of Person or Property.
 65. Injunctions and Restraining Orders.
 65.1. Security: Proceedings Against Sureties.
 67. Deposit in Court.
 69. Execution.
IX. Special Proceedings
 71A. Condemnation of Property.
 72. Magistrate Judges; Pretrial Orders.
 73. Magistrate Judges: Trial by Consent and Appeal Options.
X. District Courts and Clerks
 79. Books and Records Kept by the Clerk and Entries Therein.
XI. General Provisions
 83. Rules by District Courts.
 84. Forms.
Criminal Local Rules
I. Scope, Purpose and Construction
 1. Scope.
 II. Preliminary Proceedings (Reserved)
III. Indictment and Information
 6. The Grand Jury.
IV. Arraignment and Preparation for Trial
 10. Arraignment.
 11. Pleas.
 12. Pleadings and Motions Before Trial; Defenses and Objections.
 16. Discovery and Inspection.
 17. Pretrial Conference.
V. Venue
 18. Place of Prosecution and Trial.
VI. Trial
 24. Trial Jurors.
 26. Taking of Testimony.
 30. Instructions.
VII. Judgment
 32. Sentence and Judgment.
VIII. Appeal (Reserved)
IX. Supplementary and Special Proceedings (Reserved)
X. General Provisions
 44. Right to and Assignment of Counsel.
 46. Release from Custody.
 47. Juror Contact.
 48. Dismissal.
 50. Calendars; Plan for Prompt Disposition.
 53. Regulation of Conduct in the Courtroom.
 55. Records.
 57. Rules by District Courts.
 58. Procedures for Misdemeanors and Other Petty Offenses.
 59. Additional Duties of Magistrate Judges and Other Powers Granted by Statute.
Patent Local Rules
 1. General Provisions.
 2. Confidentiality of Commercial or Technical Information.
 3. Relationship to General Discovery Procedures.
 4. Disclosure of Contentions.
 5. Bifurcation and Willful Infringement Issues.
 6. Claim Construction Proceedings.
 7. Expert Witnesses.
Local Rules of Practice for the United States Bankruptcy Court for the Northern District of Georgia
 1001-1. Title. (BLR 700-1).
 1001-2. Effective Date; Transitional Provision; Revocation of Existing Rules. (BLR 700-2).
 1001-3. Scope of Rules; Construction. (BLR 700-3).
 1006-1. Failure to Remit Fee. (BLR 725-1).
 1015-1. Related Title 11 Cases Definitions. (BLR 740-1).
 1015-2. Identification of Related Cases Required.
 1070-1. Jurisdiction of United States Bankruptcy Court. (BLR 705-1; DCLR 265-1).
 1071-1. Divisions - Bankruptcy Court. (BLR 705-1; DCLR 105-1).
 1071-2. Definitions. (BLR 705-1; DCLR 100-4).
 2004-1. Examinations pursuant to Bankruptcy Rule 2004.
 2090-1. Admission to the Bar. (BLR 710-1; DCLR 110-1).
 2090-2. Permission to Practice in a Particular Case. (BLR 705-1; DCLR 110-2).
 2091-1. Standard of Professional Conduct and Discipline by the Court. (BLR 705-1; DCLR 110-3; DCLR 110-6).
 3001-1. Filing Proof or Transfer of Claim or Interest.
 3007-1. Objection to Allowance of Claim; Service.
 3018-1. Procedure for Filing and Counting Ballots in Connection with Chapter 11 Plan Confirmation. (BLR 765-1).
 3022-1. Quarterly Trustee Reports and Final Reports in Chapter 11 Cases. (BLR 765-2).
 4001-1. Motion for Ex Parte Relief From Stay Based on Lack of Insurance Coverage. (BLR 770-1).
 4008-1. Reaffirmation Agreements of Pro Se Debtors. (BLR 750-1).
 5005-1. Format Requirements (BLR 715-1; DCLR 200-1(a), (d), (e), (f), (h), (i)).
 5005-2. Copies of Petitions and Papers. (BLR 715-2).
 5005-3. Incorporation of Pleadings. (BLR 705-1; DCLR 200-2).
 5005-4. Signatures; Nonconforming Pleadings. (BLR 715-5).
 5005-5. Electronic Filing.
 5005-6. Attorneys, Trustees, and Examiners Required to File Documents Electronically; Exceptions; Emergencies.
 5005-7. Procedures for Filing Documents Electronically.
 5005-8. Service of Electronically Filed Documents.
 5005-9. Electronic Filing of Proof of Claim or Transfer of Claim.
 5011-1. Withdrawal of the Reference: Form of Request; Place for Filing. (BLR 719-1).
 5011-2. Withdrawal of the Reference: Time for Filing of Motion.
 5011-3. Withdrawal of the Reference: Copies and Required Exhibits. (BLR 719-3).
 5011-4. Withdrawal of the Reference: Responses to Motions to Withdraw the Reference; Reply.
 5011-5. Withdrawal of the Reference: Transmittal to and Proceedings in the District Court. (BLR 719-5).
 5071-1. Continuances Generally. (BLR 705-1; DCLR 245-1).
 5071-2. Continuances: Absence of Witnesses. (BLR 705-1; DCLR 245-2).
 5071-3. Attorney Conflicts: Section 341 Meeting of Creditors. (BLR 745-1).
 5071-4. Attorney Conflicts: Appearances Before the Bankruptcy Court. (BLR 745-2).
 5072-1. Weapons Not Allowed in Courthouse. (BLR 705-1; DCLR 125).
 5073-1. Television and Radio Broadcasting, Tape Recording, or Photographing Judicial Proceedings. (BLR 705-1; DCLR 115-1).
 5073-2. Provisions for Special Orders in Widely Publicized or Sensational Civil Cases. (BLR 705-1; DCLR 115-3).
 6007-1. Abandonment. (BLR 775-1).
 6008-1. Redemption and Avoidance of Liens: Filing and Service of Motion. (BLR 755-1).
 6008-2. Redemption and Avoidance of Liens: Filing of Response Required. (BLR 755-2).
 7004-1. Dismissal Without Prejudice. (BLR 705-1; DCLR 230-2).
 7005-1. Proof of Service. (BLR 720-1).
 7007-1. Filing of Motions and Responses in Adversary Proceedings; Hearings. (BLR 705-2; DCLR 220-1).
 7016-1. Rule 26(f) Conference and Rule 16(b) Scheduling Order.
 7016-2. Form and Content of Consolidated Pretrial Order (Non-Jury).
 7016-3. Form and Content of Consolidated Pretrial Order (Jury Trial).
 7016-4. Pretrial Instructions: Sanctions.
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 7026-3. Service and Filing of Discovery Material. (BLR 717-3).
 7037-1. Motions to Compel Discovery. (BLR 705-1; DCLR 220-4).
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 7055-1. Dismissal for Want of Prosecution. (BLR 705-1; DCLR 230-3).
 7056-1. Motions for Summary Judgment.
 7067-1. Registry Funds, Unclaimed Funds, and Other Funds in the Custody of the Clerk. (BLR 735-1).
 9001-1. Definitions.
 9003-1. Applications to Judges in Chambers. (BLR 705-1; DCLR 215-1).
 9003-2. Restrictions on Letter Communications to Bankruptcy Judge.
 9006-1. Extensions of Time. (BLR 715-3).
 9007-1. Service of Specific Notices by the Bankruptcy Clerk.
 9007-2. Service of Other Notices. (BLR 760-2).
 9007-3. Entities Entitled to Notice; Requests for Notice; Changes of Address. (BLR 760-3).
 9010-1. Admission to the Bar.
 9010-2. Permission to Practice in a Particular Case.
 9010-3. Standard of Professional Conduct and Discipline by the Court.
 9010-4. Appearances.
 9010-5. Withdrawal; Responsibilities of Party No Longer Represented; Leave of Absence.
 9013-1. Motions and Orders in Main Case. (BLR 716-1).
 9013-2. Preparation of Proposed Orders.
 9013-3. Service of Orders and Notices.
 9013-4. Motions to Shorten Time For Notice and Hearing.
 9014-1. Proof of Service. (BLR 720-1).
 9014-2. When Response or Objection to Motion or Notice Is Required.
 9015-1. Jury Demands in Adversary Proceedings. (BLR 718-1).
 9015-2. Consent Procedure for Trial by Jury in the Bankruptcy Court. (BLR 718-2).
 9015-3. Procedure When Parties Do Not Consent to Trial by Jury in the Bankruptcy Court. (BLR 718-3).
 9017-1. Procedures Regarding Exhibits at Hearing or Trial.
 9023-1. Motions for Reconsideration. (BLR 705-2; DCLR 220-6).
 9027-1. Motions Pending on Removal. (BLR 705-2; DCLR 220-2).
 9029-1. Forms.
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  Editor's notes. - This set of rules was wholly revised effective April 15, 1997 and contains amendments through July 1, 2019.  
At its September 2012 session, the Judicial Conference initiated a new general administrative fee for civil cases filed in the district courts. The new $50 general administrative fee is in addition to the current $350 filing fee for civil cases and becomes effective May 1, 2013. The fee does not apply to persons granted in forma pauperis status under 28 U.S.C. § 1915.  


ORDER.


The judges of this Court having approved the revision of the numbering system for the Local Court Rules for the United States District Court for the Northern District of Georgia pursuant to the requirement by the Judicial Conference of the United States for a standard numbering system; and it appearing to be in the best interest of the due administration of justice that same be adopted, 
  
IT IS HEREBY ORDERED that effective April 15, 1997 all previous local court rules shall be rescinded and superseded by the terms and provisions of the local rules attached hereto and made a part of this order. 
  
IT IS FURTHER ORDERED THAT copies of these rules and all appendices thereto be entered of record upon the minutes of this Court and made available for public access at all divisional offices of the Court. 
  
SO ORDERED this 3rd day of April, 1997. 
  

s/ G. ERNEST TIDWELL 
  

Chief United States District Judge 

For the Court  
  


FOREWORD.

The United States District Court, including the United States Bankruptcy Court, for the Northern District of Georgia adopted local rules of court pursuant to action of the Judicial Conference of the United States directing a standard for the numbering of local rules. 
  
The local civil and criminal District Court rules follow the topical and subject matter numbering system of the Federal Rules of Civil and Criminal Procedures, respectively. This court has made every effort to place (as cross-reference) local rules of court under the appropriate Federal Rules numbering system. For instance, Federal Rules of Civil Procedure 1: Scope and Purpose of Rules corresponds to LR 1, NDGa. Local rules related to the "scope and purpose of rules" fall under LR 1, NDGa. and are numbered by the use of a decimal. As a further example: LR 1.1, NDGa. is the local rule entitled "Title; Effective Date; Definitions; Compliance and Construction". 
  
The page numbering system with these local rules used the prefixed "CV-" for civil local rules; "CR-", for criminal local rules; "BLR-" for bankruptcy local rules; "PR" for patent local rules; and "App-" for appendices. Pages are numbered consecutively within each section and begin at page 1 of each section. 
  
Beginning with local rule changes that occurred on December 1, 2000, the Northern District of Georgia no longer has an affiliation with any vendor for the sole source publication of these local rules. Current local rules for the District Court may be found on the Internet at the Northern District of Georgia's web-page at www.gand.uscourts.gov.  These local rules are considered public documents and may be reprinted without permission. Proposed local rule changes are also posted on the web-site when public comments are being solicited. 
  

——————————

Civil Local Rules


CIVIL RULES CONVERSION TABLE 
  
    

                                                                                         
Former L.R. Number to New Number   New L.R. Number to Former L.R. Number      
     FORMER            NEW              NEW             FORMER                
                                                                              
100-1            1.1A             1.1A             100-1                      
100-2            1.1B             1.1B             100-2                      
100-3            1.1C             1.1C             100-3                      
100-4            1.1D             1.1D             100-4                      
105-1            3.1A             3.1A             105-1                      
105-2            3.1B             3.1B             105-2                      
110-1            83.1A            3.2A             210-1                      
110-2            83.1B            3.2B             210-2                      
110-3            83.1C            3.3A             205-1                      
110-4(a,d,e)     83.1D            3.3B             205-2                      
110-5(a,b,d,e)   83.1E            3.3C             205-3                      
110-6            83.1F            5.1              200-1                      
115-1            39.4; 83.4A      5.2              200-3                      
115-3            39.4; 83.4B      5.3              325-1                      
120-1            47.1             5.4              225-3                      
125-1            83.5A            6.1              202-3                      
125-2            83.5B            6.2              202-4                      
125-3            83.5C            7.1              220-1                      
200-1            5.1              7.2A             220-2                      
200-1(f)         11.1             7.2B             220-3                      
200-1(i)         10.1             7.2C             220-4                      
200-2            15.1             7.2D             220-5                      
200-3            5.2              7.2E             220-6                      
200-4            9.1              7.3              220-7                      
201-1            26.1A            7.4              215-2(b)                   
201-2            26.1B            7.5A             215-1                      
201-3            26.1C            7.5B             215-2(a)                   
201-4            26.1D            9.1              200-4                      
201-5            26.1E            10.1             200-1(i)                   
201-6            26.1F            11.1             200-1(f)                   
202-3            6.1              15.1             200-2                      
202-4            6.2              16.1             235-2(a)                   
202-4            77.1             16.2             235-3                      
205-1            3.3A             16.3             235-2(b)                   
205-2            3.3B             16.4A            235-4                      
205-3            3.3C             16.5             235-5                      
205-4            Deleted          16.6A            235(b)(19)(c-d)            
210-1            3.2A             16.6B            235-4(b)(20)               
210-2            3.2B             16.7             290                        
215-1            7.5A             23.1A            300-1; 300-3               
215-1            65.1             23.1B            300-2                      
215-2(a)         7.5B             23.1C            300-4                      
215-2(b)         7.4              26.1A            201-1                      
215-3            58.1             26.1B            201-2                      
220-1            7.1              26.1C            201-3                      
220-2            7.2A             26.1D            201-4                      
220-3            7.2B             26.1E            201-5                      
220-3            65.2             26.1F            201-6                      
220-4            7.2C             26.2             225-2                      
220-5            7.2D             26.3A            225-1(a)                   
220-5            56.1             26.3B            225-1(b)                   
220-6            7.2E             26.3C            225-1(c)                   
220-7            7.3              26.4             225-3                      
225-1(a)         26.3A            30.1             225-2(b)                   
225-1(b)         26.3B            30.2             225-1(c)                   
225-1(c)         26.3C            33.1             225-2(a)                   
225-1(c)         30.2             37.1             225-4                      
225-2            26.2             39.1             See new 79.1               
225-2(a)         33.1             39.2             250-2                      
225-2(b)         30.1             39.3A            255-3                      
225-3            26.4             39.3B            255-4                      
225-3            5.4              39.4             115-1, 115-3               
225-4            37.1             39.5             245                        
230-1            41.1             40.1             235-4(a)                   
230-2            41.2             41.1             230-1                      
230-3            41.3             41.2             230-2                      
235(b)(19)(c-d)  16.6A            41.3             230-3                      
235-2(a)         16.1             43.1             235-4(b)(20)               
235-2(b)         16.3             43.2             255-5                      
235-3            16.2             47.1             120-1                      
235-4            16.4A; 40.1      47.2             235-4(b)(9),(10)           
235-4(a)         40.1             49.1             235-4(b)(23)               
235-4(b)(20)     16.6B            51.1A            255-2                      
235-4(b)(20)     43.1             51.1B            235-4(b)(22)               
235-4(b)(22)     51.1B            53.1             260-4                      
235-4(b)(23)     49.1             54.1             255-7                      
235-4(b)(9)(10)  47.2             54.2             270-1                      
235-5            16.5             55.1             260-2(c)                   
240-1            79.1A            56.1             220-5                      
240-2            79.1B            58.1             215-3                      
240-3            79.1C            58.2             255-8                      
240-4            79.1D            58.3             255-11                     
240-4            79.1E            64.1             260-5                      
240-4            79.1F            65.1             215-1                      
240-5            79.1G            65.2             220-3                      
240-6            79.1H            65.1.1A          275-1                      
240-7            79.1I            65.1.1B          275-2                      
245              39.5             65.1.1C          275-3                      
250-2            39.2, 83.2       65.1.1D          275-4                      
255-2            51.1A            65.1.1E          255-10                     
255-3            39.3A; 83.2B     67.1A            280-1                      
255-4            39.3B; 83.2B     67.1B            280-2                      
255-5            43.2             67.1C            280-3                      
255-7            54.1             67.1D            280-4                      
255-8            58.2             67.1E            280-5                      
255-9            69.1             69.1             255-9                      
255-10           65.1.1E          71A.1            315-1                      
255-11           58.3             72.1A            260-2(a)                   
260-1(a)         73.1A            72.1B            260-2(b)                   
260-1(b)         73.1B, 74.1A     72.1C            260-3                      
260-1(c)         73.1B            72.1D            260-6                      
260-2(a)         72.1A            73.1A            260-1(a)                   
260-2(b)         72.1B            73.1B            260-1(b),(c)               
260-2(c)         55.1             74.1A            260-1(b)                   
260-3            72.1C            77.1             202-4                      
260-4            53.1             79.1A            240-1                      
260-5            64.1             79.1B            240-2                      
260-6            72.1D            79.1C            240-3                      
265-1(a)         83.7A            79.D             240-4                      
265-1(b)         83.7B            79.1E            240-4                      
270-1            54.2             79.1F            240-4                      
275-1            65.1.1A          79.1G            240-5                      
275-2            65.1.1B          79.1H            240-6                      
275-3            65.1.1C          79.1I            240-7                      
275-4            65.1.1D          83.1A            110-1                      
280-1            67.1A            83.1B            110-2                      
280-2            67.1B            83.1C            110-3                      
280-3            67.1C            83.1D            110-4(a,d,e)               
280-4            67.1D            83.1E            110-5(a,b,d,e)             
280-5            67.1E            83.1F            110-6                      
290              16.7             83.2             250-2                      
300-1; 300-3     23.1A            83.2B            255-3; 255-4               
300-2            23.1B            83.3A            303-1                      
300-4            23.1C            83.3B            303-2                      
302-2            83.3B            83.4A            115-1                      
303-1            83.3A            83.4B            115-3                      
305-1            83.8             83.5A            125-1                      
310-1            83.9A            83.5B            125-2                      
310-2            83.9B            83.5C            125-3                      
315-1            71A.1            83.6             205                        
320-1            83.10A           83.7A            265-1(a)                   
320-2            83.10B           83.7B            265-1(b)                   
320-3            83.10C           83.8             305-1                      
325-1            5.3              83.9A            310-1                      
325-1            83.11A           83.9B            310-2                      
325-2            83.11B           83.10A           320-1                      
325-3            83.11C           83.10B           320-2                      
Appendix B       84.1             83.10C           320-3                      
                                  83.11A           325-1                      
                                  83.11B           325-2                      
                                  83.11C           325-3                      
                                  84.1             Appendix                    
 


——————————

I. Scope of Rules - One Form of Action


——————————

Rule 1. Scope and Purpose of Rules.


——————————

1.1. Title; Effective Date; Definitions; Compliance and Construction

Rules text
A.  Title. These are the Civil Local Rules of Practice for the United States District Court for the Northern District of Georgia. They may be cited as "LR ____, NDGa."  
  
B.  Effective Date; Transitional Provision. These rules govern all civil actions and proceedings pending on or commenced after April 15, 1997, except to the extent that in the opinion of the District Judge to whom the case is assigned, their application in an action or proceeding pending on April 15, 1997, would not be feasible or would work an injustice. 
  
C.  Scope of Rules; Construction. These rules supplement the Federal Rules of Civil Procedure and shall be construed so as to be consistent with those Rules and to promote the just, efficient, and economical determination of every action and proceeding, except that the rules shall not apply to those proceedings where they may be inconsistent with rules or provisions of law specifically applicable thereto. 
  
D.  Definitions.  - (1) The word "Court" refers to the United States District Court for the Northern District of Georgia and not to any particular judge or magistrate judge of the Court. 
  
(2)  The word "judge" refers to any United States District Judge exercising jurisdiction with respect to a particular action or proceeding in this Court. 
  
(3)  The word "magistrate judge" refers to any full-time or part-time United States Magistrate Judge exercising jurisdiction under 28 U.S.C. § 636, consistent with the policies adopted by this Court. 
  
(4)  The words "bankruptcy court" refer to the unit of this Court known as the United States Bankruptcy Court for the Northern District of Georgia. 
  
(5)  The words "bankruptcy judge" refer to any United States Bankruptcy Judge exercising jurisdiction by referral from this Court with respect to actions or proceedings filed in the United States Bankruptcy Court. 
  
(6)  The word "clerk" refers to the District Court Clerk and deputy clerks. 
  
(7)  The words "bankruptcy clerk" refer to the Bankruptcy Court Clerk and deputy bankruptcy clerks. 
  


JUDICIAL DECISIONS

Cited in Beller v. Credit Alliance Corp., 106 F.R.D. 557 (N.D. Ga. 1985).  

——————————

II. Commencement of Action: Service of Process, Pleadings, Motions and Orders


——————————

Rule 3. Commencement of Action.


——————————

3.1. Divisions of Court - Venue

Rules text
A.  Four Divisions. The Northern District of Georgia consists of four (4) divisions as outlined and described in 28 U.S.C. § 90. Refer to LR App. A, I, for a list of counties comprising each division. 
  
B.  Venue and Transfer of Venue for Civil Actions. (1) Defendants. 
  
(1) (a)  Except as otherwise provided, any civil action, not of a local nature, against a defendant or defendants, all of whom reside in this district, must be brought in the division where the defendant or defendants reside. If the defendants live in different divisions, the action may be brought in any division in which one (1) defendant resides. 
  
(b)  Any such action against two (2) or more defendants residing in different districts within the State of Georgia may be brought against all defendants in any division of this district where at least one defendant resides. 
  
(2)  Plaintiffs. Except as otherwise provided, any diversity action brought in this district on the basis of plaintiff's or plaintiffs' residence within the district must be filed in the division where plaintiff or plaintiffs reside. If the plaintiffs reside in different divisions, the action may be brought in any division in which one (1) plaintiff resides. 
  
(3)  Where the Cause of Action Arose. Any civil action brought in this district on the grounds that the cause of action arose here must be filed in a division of the district wherein the activity occurred. 
  
(4)  Transfer of Venue. Any civil action may, by order of this Court, be transferred to any other place or division within the district for trial. 
  

——————————

3.2. Advance Payment of Filing Fees

Rules text
A.  Advance Payment Generally Required. Advance payment of fees is required before the clerk will file any civil action, suit, or proceeding. A notice of appeal shall be filed upon receipt. Persons wishing to proceed in forma pauperis  may obtain the necessary papers at the public filing counter. 
  
B.  Failure to Remit Fee. Pleadings received by the clerk for filing with the filing fee not attached shall be marked "received", but they shall not be filed. The clerk will notify counsel and/or the parties that the pleadings are being held and that they will not be filed until the filing fee is received or an order is issued allowing the pleadings to be filed in forma pauperis.   
  


RESEARCH REFERENCES

Am. Jur. 2d. - 32 Am. Jur. 2d, Federal Practice and Procedure, §§ 361, 378.  

C.J.S. - 71 C.J.S., Pleading, § 408.  

——————————

3.3. Certificate of Interested Persons and Corporate Disclosure Statement.

Rules text
A.  Purpose and Scope. In order to enable judges and magistrate judges of this Court to evaluate possible disqualification or recusal, counsel for all private (nongovernmental) parties in civil cases must at the time of first appearance file with the clerk a certificate containing: 
  
(1)  A complete list of the parties and the corporate disclosure statement required by FRCP 7.1.  
  
(2)  A complete list of other persons, associations, firms, partnerships, or corporations having either a financial interest in or other interest which could be substantially affected by the outcome of this particular case. 
  
(3)  A complete list of each person serving as a lawyer in this proceeding. Where the particular circumstances of the case may warrant such action, counsel may petition the Court for permission to file the certificates in camera  or under seal. 
  
B.  Duties of Counsel. Each attorney shall have a continuing duty to notify the Court of any additions to or deletions from the certificate. 
  
    C.  Form of Certificate. The form of the certificate, which shall be signed and dated, shall be as follows: 

             

  
  

 [style and number of case] 

  
  

 Certificate of Interested Persons and Corporate Disclosure Statement 

  
   (1)  The undersigned counsel of record for a party to this action certifies that the following is a full and complete list of all parties in this action, including any parent corporation and any publicly held corporation that owns 10% or more of the stock of a party:  

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (2)  The undersigned further certifies that the following is a full and complete list of all other persons, associations, firms, partnerships, or corporations having either a financial interest in or other interest which could be substantially affected by the outcome of this particular case:  

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (3)  The undersigned further certifies that the following is a full and complete list of all persons serving as attorneys for the parties in this proceeding:  

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
     Submitted this __________ day of ______________, 20____. 

  
             ____________________________ 
 
  
                                        Counsel for        
 

——————————

3.4. Patent, Trademark, and Copyright Cases

Rules text
The plaintiff in an action arising from a registered patent, trademark, or copyright must, at the commencement of the action, complete and file AO Form 120 or 121, as applicable. The Clerk of Court then will submit the form to the U.S. Patent and Trademark Office or the U.S. Copyright Office, as appropriate. When any party makes a subsequent filing that adds additional registered patents, trademarks, or copyrights into the litigation, that party must complete and file an updated AO Form 120 or 121, as applicable, which the Clerk of Court then will submit to the appropriate office. 
  

——————————

Rule 5. Service and Filing of Pleadings and Other Papers.


——————————

5.1. Electronic and Paper Documents; Format; Legibility.

Rules text
A.  Electronic. (1) Documents in civil and criminal cases will be filed, signed, and verified by electronic means to the extent and in the manner authorized by the Court's Standing Order, In Re: Electronic Case Filing and Procedures, as contained in Appendix H of these Local Rules. Documents filed electronically shall substantially conform to the requirements of these Local Rules. 
  
(2) Consistent with Fed. R. Civ. P. 5(d)(3)(D), a paper filed electronically is a written paper for purposes of these Local Rules and the Federal Rules of Civil Procedure. 
  
(3) Filing in the Court's electronic case files ("ECF") system constitutes service of the filed documents on registered users. Parties who are not registered users must be served with a copy of any pleading or other document filed electronically in accordance with the Federal Rules of Civil Procedure, the Federal Rules of Criminal Procedure, and these Local Rules. 
  
B.  Paper. (1) General.  All pleadings, motions, notices, orders, and other papers, including attachments hereto, if presented in paper, shall be presented for filing on white opaque paper of good quality, eight and one-half (81/2) inches by eleven (11) inches in size, with writing appearing only on one side of the page. 
  
(2) Paper Deposition Transcripts and Attachments.  Paper deposition transcripts and attachments to pleadings or motions filed in this Court are subject to the restrictions set forth in LR 5.1B(1) above. In addition, paper deposition transcripts filed in support of pleadings or motions may not be compacted or reduced beyond one page of deposition per each page of exhibit. 
  
C.  Type; Format. Pleadings, motions, and other paper presented to the Court for filing must: 
  
(1)  be computer processed, typed or handprinted on one side of the page only; 
  
(2)  be double-spaced between lines; and 
  
(3)  not be materially defaced by erasures or interlineations. 
  
Computer documents must be prepared in one of the following fonts: Times New Roman (at least 14 point), Courier New (at least 12 point), Century Schoolbook (at least 13 point), or Book Antigua (at least 13 point). Typewriter prepared documents must be prepared with no more than 10 characters per inch. Footnotes, headings, and indented citations may be single-spaced. 
  
D.  Margins. All pleadings and other papers shall be prepared with a top margin of not less than one and one-half (1 1/2) inches and a left margin of not less than one (1) inch. 
  
E.  Numbering. All pages shall be numbered consecutively at the bottom center of the page. Attachments to pleadings shall be numbered consecutively within the attachment. 
  
F.  Citations. When Acts of Congress or sections thereof are cited, counsel shall include the corresponding United States Code citation. When citing regulations, counsel shall give all Code of Federal Regulations references and the date of promulgation. All citations shall include the specific page or pages upon which the cited matters appear. 
  
G.  Counsel Identification. Name, complete address (including post office box or drawer number and street address), telephone number, facsimile number and Georgia Bar number of counsel shall appear on every pleading and other paper presented for filing. 
  
H.  Civil Cover Sheet. The attorney filing the complaint shall prepare and submit to the clerk of court the civil cover sheet which is available at the public filing counter. 
  
I.  Flat Filing. All papers presented to the clerk or judge for filing shall be flat and unfolded and firmly bound at the top. 
  
J.  Captions on Pleadings. All pleadings presented to the clerk or judge for filing must bear specific pleading designations, in accordance with the nomenclature set forth in Fed.R.Civ.P. 7. When a document contains multiple pleadings, e.g., an answer to a complaint and a counterclaim or crossclaim, all pleadings contained in the document must be included in the caption on the first page of the document. Generalized captions, such as "Responsive Pleadings," will not be accepted for filing. 
  
K.  Civil Case Numbers. A civil case filed in this Court shall be assigned a case number which will identify it as a civil case, designate the division, the year and the numerical sequence in which the case was filed, and include a three-initial suffix which will identify the district judge to whom the case is assigned. All documents presented to the clerk or judge for filing and all case-related correspondence shall have typed thereon the assigned civil case number which includes a three-initial suffix. Any document presented for filing which does not reflect the complete civil case number as described herein will not be accepted for filing. 
  
L.  Pleadings Filed by Attorneys Appearing Pro Hac Vice. Refer to LR 83.1B(2). 
  

  Editor's notes. - This rule was amended effective December 1, 2018 and April 15, 2019.  


JUDICIAL DECISIONS

Objections to magistrate's report. - In a claimant's suit challenging the denial of benefits, after a magistrate judge issued a report and recommendation, the Commissioner of Social Security's objections were timely because Fed. R. Civ. P. 6(d) added three days to the window within which a party must file a required reply when service was made pursuant to Fed. R. Civ. P. 5(b)(2)(B)-(E), and service of the report and recommendation and accompanying order was so made, thereby allowing the Commissioner until August 26, 2013 to object. Hicks v. Colvin,    F. Supp. 2d    (N.D. Ga. July 21, 2014).  

——————————

5.2. Additional and Courtesy Copies

Rules text
(1)  Generally.  An original of all complaints, answers, amendments, motions, and other pleadings and papers shall be filed with the clerk at the public filing counter, unless the Court expressly authorizes filing by other means. All original and courtesy copies of pleadings shall be clearly marked. A copy of each pleading shall be served upon opposing counsel. 
  
(2)  Courtesy Copies in Electronic Format.  Courtesy copies of pleadings may be presented to the judge or magistrate judge in electronic format on a compact disc. Such discs may include hyperlinks to case cites, statutes, affidavits, depositions, and exhibits. Any courtesy copy in electronic format shall also be served upon each of the parties in accordance with F.R.Civ.P. 5(a). 
  

——————————

5.3. Special Requirements for I.R.S. Jeopardy Assessments

Rules text
All actions arising under 26 U.S.C. § 7429 shall bear the designation "Review of Jeopardy Assessments" on the complaint next to the style of the case. Upon filing such an action, the filing attorney shall immediately present a motion for rule nisi to the judge to whom the action has been assigned in order that the action might be promptly brought to the judge's attention. Failure to comply with this rule may result in dismissal of the action. 
  

——————————

5.4. Service and Filing of Discovery Material.

Rules text
A.  Filing Not Generally Required. Interrogatories, requests for inspection, requests for admission, and answers and responses thereto shall be served upon other counsel or parties, but they shall not be routinely filed with the Court. The party responsible for service of the discovery material shall, however, file a certificate with the clerk indicating the date of service. Counsel shall also retain the original discovery material and become its custodian.  
  
B.  Selective Filing Required for Motions, Trial, and Appeal. (1) The custodial party shall file with the clerk at the time of use at trial or with the filing of a motion those portions of depositions, interrogatories, requests for documents, requests for admission and answers or responses thereto which are used at trial or which are necessary to the motion. 
  
(2)  Where discovery materials not previously in the record are needed for appeal purposes, the Court, upon application, may order or counsel may stipulate in writing that the necessary materials be filed with the clerk. 
  


JUDICIAL DECISIONS

Purpose and effect of subdivision (a). - The purpose of subdivision (a) is to reduce the enormous burden on the clerk's office of receiving for filing and storing every deposition taken by parties involved in litigation pending before this court. The effect of the local rule is to make the party taking the deposition the repository of the deposition. DiCecco v. Dillard House, Inc., 149 F.R.D. 239 (N.D. Ga. 1993).  

——————————

III. Pleadings and Motions


——————————

Rule 7. Pleadings Allowed; Form of Motions.


——————————

7.1. Filing of Motions and Responses; Hearings

Rules text
A.  Filing of Motions. (1) Every motion presented to the clerk for filing shall be accompanied by a memorandum of law which cites supporting authority. If allegations of fact are relied upon, supporting affidavits must be attached to the memorandum of law. 
  
(2)  Specific filing times for some motions are set forth below. All other motions must be filed WITHIN THIRTY (30) DAYS after the beginning of discovery unless the filing party has obtained prior permission of the Court to file later. 
  
B.  Response to Motion. Any party opposing a motion shall serve the party's response, responsive memorandum, affidavits, and any other responsive material not later than fourteen (14) days after service of the motion, except that in cases of motion for summary judgment the time shall be twenty-one (21) days after the service of the motion. Failure to file a response shall indicate that there is no opposition to the motion. 
  
C.  Reply. A reply by the movant shall be permitted, but it is not necessary for the movant to file a reply as a routine practice. When the movant deems it necessary to file a reply brief, the reply must be served not later than fourteen (14) days after service of the responsive pleading. 
  
D.  Page and Type Limitations. Absent prior permission of the Court, briefs filed in support of a motion or in response to a motion are limited in length to twenty-five (25) pages. If the movant files a reply, the reply brief may not exceed fifteen (15) pages. Refer to LR 5.1 for restrictions regarding the preparation of briefs. At the end of the brief, counsel must certify that the brief has been prepared with one of the font and point selections approved by the court in LR 5.1B or, if type written, that the brief does not contain more than 10 characters per inch of type. 
  
E.  Hearings. Motions will be decided by the Court without oral hearing, unless a hearing is ordered by the Court. 
  
F.  Effect of Noncompliance. The Court, in its discretion, may decline to consider any motion or brief that fails to conform to the requirements of these rules. 
  


JUDICIAL DECISIONS

Delay in filing response. - Given the title of the defendant's motion as "Motion for Judgment on the Pleadings," the content of the motion, which centered on the defense of failure to state a claim for which relief could be granted, and the fact that the motion in no way complied with the form prescribed for motions for summary judgment in Rule 220-5, the plaintiff's recharacterization of the motion as one for summary judgment was particularly inappropriate. Nevertheless, as the plaintiffs did respond to the motion within 17 days, as the defendant was not entirely free from fault in improperly filing evidentiary matters appended to its motion, and as there was no substantial prejudice worked against the defendant by the plaintiffs' serving the defendant seven days late, striking the plaintiffs' response was unwarranted. Mills v. Fitzgerald, 668 F. Supp. 1554 (N.D. Ga. 1987).  
In a copyright infringement suit, when the plaintiff did not timely file the plaintiff's opposition to the defendant's motion to quash a subpoena requesting production of certain documents or request an extension of time to file the plaintiff's opposition, the motion to quash was granted because the motion was deemed unopposed by virtue of the plaintiff's failure to timely file the plaintiff's opposition in accordance with the local rules. Alig-Mielcarek v. Jackson, 286 F.R.D. 521 (N.D. Ga. 2012).  

Declarations in support of summary judgment motion. - Declarations submitted by plaintiff for purposes of summary judgment were stricken as untimely under Fed. R. Civ. P. 6(d) and N.D. Ga. R. 7.1(A)(1) because they were not submitted with the motion in that they were not submitted to address issues raised by defendants in response briefs but instead were offered as a substitution for declarations of plaintiff's counsel that had in large part been successfully challenged by defendants. Tishcon Corp. v. Soundview Communs., Inc.,    F. Supp. 2d    (N.D. Ga. Feb. 14, 2006).  

Failure to respond to motion. - In an insured's suit asserting claims for breach of contract and bad faith breach of contract under O.C.G.A. §§ 9-2-20 and 33-4-6 in connection with an insurer's denial of the insured's claim for proceeds of a disability insurance policy, the parent corporation of the insurer, which administered the insurer's policies, was not liable upon the insured's claim for attorney fees and expenses where the insured, in her response to the parent's motion for summary judgment, failed in accordance with N.D. Ga. R. 7.1(B) to respond to the parent's argument that it was entitled to summary judgment on the claims for fees and expenses. Adams v. UNUM Life Ins. Co. of Am., 508 F. Supp. 2d 1302 (N.D. Ga. 2007).  
Defendant attorney's failure to respond to the new allegations raised  in plaintiff insurer's second motion for summary judgment - after the  defendant's having responded to the plaintiff's initial motion for summary  judgment, followed by the court's grant to the plaintiff of additional  discovery, and then a denial of the first motion without prejudice - meant  that those allegations in the second motion for summary judgment were deemed  unopposed under N.D. Ga. R. 7.1B. Medmarc Cas. Ins. Co. v. Reagan Law Group, P.C., 525 F. Supp. 2d 1334 (N.D. Ga. 2007).  
Since an individual was not aware of U.S. Dist. Ct., N.D. GA, Civ. R. 7.1B when a sheriff filed a Fed. R. Civ. P. 12(b) motion to dismiss, but the individual was aware of Rule 7.1B when a county jail filed its Rule 12(b) motion to dismiss, and the individual did not file a response to the jail's motion, the district court's dismissal of the civil rights complaint was affirmed as to the jail, but vacated and remanded as to the sheriff. Sampson v. Fulton County Jail,    F.3d    (11th Cir. Dec. 7, 2005)(Unpublished).  

Failure to file an opposition. - In a case in which an insured did not file an opposition to an insurance company's Fed. R. Civ. P. 12(b)(6) motion to dismiss, as required by N.D. Ga. R. 7.1B, even though the district court considered the merits of the motion to dismiss, the absence of any opposition by the insured alone warranted dismissal of the action. Dege v. Nationwide Ins. Co.,    F. Supp. 2d    (N.D. Ga. May 22, 2008).  
Supplemental testimony primarily focused on the issue of whether the third party defendant was in fact served - the central issue in the third party defendant's motion. Any arguments raised by the defendant on this point could have been anticipated by the third party defendant; the testimony was submitted for the purpose of bolstering or modifying insufficient testimony filed with the original motion, N.D. Ga. R. 7.1. Insituform Techs., Inc. v. AMerik Supplies, Inc., 588 F. Supp. 2d 1349 (N.D. Ga. 2008).  

Where issues presented, no response to reply. - Although the defendants asserted that they should have been allowed to file a supplemental brief because the plaintiffs presented new evidence in their reply to which the defendants did not have an opportunity to respond, the court concluded that leave need not be granted, as it appeared that the facts and issues were adequately presented. Larsen Co. v. Consolidated Mktg., Inc., 148 F.R.D. 664 (N.D. Ga. 1993), aff'd, 15 F.3d 1098 (11th Cir. 1994).  
Pursuant to N.D. Ga. R. 7.1(D), parties are not to file a motion for leave to exceed page limits contemporaneously with the brief that exceeds the page limits; motions for leave to exceed page limits are not granted as a matter of right. McMillan v. Dekalb County,    F. Supp. 2d    (N.D. Ga. Feb. 14, 2005).  

Motion treated as unopposed. - Employee's request for information concerning training received between January 1, 2004, and the present was treated as unopposed by the former employer, and therefore the employee's motion to compel the information was granted. Williams v. Art Inst.,    F. Supp. 2d    (N.D. Ga. Sept. 1, 2006).  
In an action for fraud against multiple defendants, when the plaintiff did not respond to the defendants' motion to dismiss the complaint against one defendant, the defendants' motion was deemed unopposed as to that defendant. Bowdish v. Regions Bank,    F. Supp. 2d    (N.D. Ga. June 5, 2012).  
District court did not err in finding motion to dismiss unopposed after 19 days because under this rule, motion could be deemed unopposed after 17 days. Stubbs v. Citimortgage, Inc.,    F.3d    (11th Cir. Dec. 11, 2013)(Unpublished).  

Abandonment of claims. - Because plaintiff commercial checking account customer failed to respond to defendant payor bank's argument that it was entitled to summary judgment with regard to the customer's conversion claim, that claim was abandoned under N.D. Ga. R. 7.1. Ownbey Enters. v. Wachovia Bank, N.A., 457 F. Supp. 2d 1341 (N.D. Ga. 2006).  

Motion for leave to file excess pages granted. - In a case in which the plaintiff, a surety, sued the defendant, a construction program manager, for negligent misrepresentation, professional negligence, breach of contract through assignment and subrogation, professional negligence and negligent misrepresentation through subrogation, and common law indemnity the parties requested permission before their briefs were due, and had reason to request excess pages, so their joint motion for leave to file excess pages was granted. Carolina Cas. Ins. Co. v. R.L. Brown & Assocs.,    F. Supp. 2d    (N.D. Ga. Sept. 29, 2006).  
In an action in which the defendant lender objected to a magistrate's denial of its motion to exceed page limits under N.D. Ga. R. 7.1(D), requesting leave to exceed the page limit for a document filed two months earlier, arguing that it was unsure if the magistrate had considered all of its arguments thus impeding review under Fed. R. Civ. P. 72(a) of its objections to the magistrate's recommendation, and the magistrate did not provide reasons for the decision to deny the motion to exceed page limits, because the court had considered all of the arguments set forth in the lender's expanded brief in support of its motion to dismiss the plaintiff consumer's complaint, the motion for leave to file excess pages was granted. Kitchen v. Ameriquest Mortg. Co.,    F. Supp. 2d    (N.D. Ga. Apr. 29, 2005).  
Although defendants in an employment discrimination suit violated N.D. Ga. R. 7.1(D) by filing their motion for leave to file excess pages contemporaneously with their motion to dismiss, the brief for which exceeded the page limit, the motion for leave to file excess pages was granted, with a warning that defendants would be subject to sanctions if they made such a contemporaneous filing in the future. McMillan v. Dekalb County,    F. Supp. 2d    (N.D. Ga. Feb. 14, 2005).  

Incorporation of other documents does not extend page limitation. - It was not an abuse of discretion for the district court to allow defendant former employer to reference and incorporate its statement of undisputed material facts in its brief in support of its motion for summary judgment against a former employee when N.D. Ga. R. 56.1(B)(1) required the employer to file the statement along with its motion; thus, the employee's argument that allowing such an incorporation effectively extended the page limitation of N.D. Ga. R. 7.1(D) was rejected. Vinnett v. GE, 271 Fed. Appx. 908 (11th Cir. 2008)(Unpublished).  

Surreplies. - Because plaintiff, who were lawful residents, had already filed a 13 page response in opposition to defendant Attorney General's motion to dismiss for lack of subject matter jurisdiction, and the Attorney General's seven page reply brief raised no new arguments, and the residents had not sought leave of court to file their surreply, the court did not consider the surreply in deciding the motion to dismiss. Wang v. Chertoff,    F. Supp. 2d    (N.D. Ga. Oct. 30, 2007).  
Proposed surreply in a suit filed by renal dialysis providers against an insurer that cut reimbursement rates for services was unmeritorious because it did not add to the substantive pleadings and was simply reargument; therefore, the court denied the providers' motion for leave to file surreply under N.D. Ga. R. 7 and N.D. Ga. R. 7.1C. Nat'l Renal Alliance, LLC v. Blue Cross & Blue Shield of Ga., Inc., 598 F. Supp. 2d 1344 (N.D. Ga. 2009).  

Failure to consider surreply briefs. - In an insurer's declaratory judgment suit, the court, in accordance with N.D. Ga. R. 7.1(C), did not consider the insurer's surreply brief as a matter of course and declined to use discretion to consider the surreply brief, which became mooted by a joint stipulation of fact entered into in connection with defendants' motion to dismiss. ACCC Ins. Co. v. Carter, 621 F. Supp. 2d 1279 (N.D. Ga. 2009), aff'd, 349 Fed. Appx. 489, 492, 2009 U.S. App. LEXIS 22955, 22957 (11th Cir. Ga. 2009).  

Cited in Pena v. Board of Educ., 620 F. Supp. 293 (N.D. Ga. 1985); Dunlap v. Transamerica Occidental Life Ins. Co., 858 F.2d 629 (11th Cir. 1988); Government Fin. Officers Ass'n v. United States, 680 F. Supp. 1538 (N.D. Ga. 1988); Hall v. Travelers Ins. Co., 691 F. Supp. 1406 (N.D. Ga. 1988); Wrenn v. Ledbetter, 697 F. Supp. 483 (N.D. Ga. 1988); Chapman v. Misdom-Frank & Sklar, 124 F.R.D. 233 (N.D. Ga. 1988); Georgia Power Co. v. International Bhd. of Elec. Workers, Local 84, 707 F. Supp. 531 (N.D. Ga. 1989); United States v. One (1) 1984 Nissan 300 ZX, 711 F. Supp. 1570 (N.D. Ga. 1989); West v. West, 126 F.R.D. 82 (N.D. Ga. 1989); Ellenberg v. Mercer (In re Home Co.), 108 Bankr. 357 (Bankr. N.D. Ga. 1989); Sweeney v. Athens Regional Medical Ctr., 917 F.2d 1560 (11th Cir. 1990); Cahela v. Bernard, 155 F.R.D. 221 (N.D. Ga. 1994); Potts v. Atlantic S.E. Airlines, 158 F.R.D. 693 (N.D. Ga. 1994); Fototec Int'l Corp. v. Polaroid Corp., 889 F. Supp. 1518 (N.D. Ga. 1995); McCollough v. Atlanta Beverage Co., 929 F. Supp. 1489 (N.D. Ga. 1996); Hammond v. Gordon County,    F. Supp. 2d    (N.D. Ga. June 4, 2002); Wile v. Paul Revere Life Ins. Co., 410 F. Supp. 2d 1313 (N.D. Ga. 2005); Hill v. Winter,    F. Supp. 2d    (N.D. Ga. Apr. 6, 2006).  

——————————

7.2. Specific Motions

Rules text
A.  Motions Pending on Removal. When an action or proceeding is removed to this Court with pending motions on which briefs have not been submitted, the moving party shall serve a memorandum in support of the motion within fourteen (14) days after removal. Each party opposing the motion shall reply in compliance with LR 7.1B. 
  
B.  Emergency Motions. Upon written motion and for good cause shown, the Court may waive the time requirements of this rule and grant an immediate hearing on any matter requiring such expedited procedure. The motion shall set forth in detail the necessity for such expedited procedure. 
  
C.  Motions to Compel Discovery. Refer to LR 37.1. 
  
D.  Motions for Summary Judgment. Refer to LR 56.1. 
  
E.  Motions for Reconsideration. Motions for reconsideration shall not be filed as a matter of routine practice. Whenever a party or attorney for a party believes it is absolutely necessary to file a motion to reconsider an order or judgment, the motion shall be filed with the clerk of court within twenty-eight (28) days after entry of the order or judgment. Responses shall be filed not later than fourteen (14) days after service of the motion. Parties and attorneys for the parties shall not file motions to reconsider the Court's denial of a prior motion for reconsideration. 
  
F.  Daubert Motions. Refer to LR 26.2C. 
  


JUDICIAL DECISIONS

Not applicable to sentence modification. - Motion for reconsideration under N.D. Ga. R. 7.2(E) could not be used to avoid the seven-day deadline under former Fed. R. Crim. P. 35(a) for modifying a sentence imposed under 18 U.S.C. § 3582(c)(2). Rule 7.2(E) conflicted with the prohibition under § 3882(c)(1)(B) against modification of a sentence except as expressly permitted by statute or by Rule 35. United States v. Phillips, 597 F.3d 1190 (11th Cir. 2010).  

Attempt to recharacterize motion as one for summary judgment. - Given the title of the defendant's motion as "Motion for Judgment on the Pleadings," the content of the motion, which centered on the defense of failure to state a claim for which relief could be granted, and the fact that the motion in no way complied with the form prescribed for motions for summary judgment in this rule, the plaintiff's recharacterization of the motion as one for summary judgment was particularly inappropriate. Nevertheless, as the plaintiffs did respond to the motion within 17 days, as the defendant was not entirely free from fault in improperly filing evidentiary matters appended to its motion, and as there was no substantial prejudice worked against the defendant by the plaintiffs' serving the defendant seven days late, striking the plaintiffs' response was unwarranted. Mills v. Fitzgerald, 668 F. Supp. 1554 (N.D. Ga. 1987).  

Denial of motion that recasts previously rejected arguments. - Warden's motion for reconsideration of a decision to judicially waive an inmate's failure to exhaust his administrative remedies and grant his habeas petition was denied because the motion recast previously rejected arguments and presented nothing more than a headcount of the contrary decisions in the district that the futility exception to exhaustion was not available in 28 U.S.C. § 2241 cases. Jones v. Zenk, 495 F. Supp. 2d 1289 (N.D. Ga. 2007).  

Timely filing of motion. - A cross-motion for summary judgment filed in response to a motion for summary judgment, filed one day after expiration of an extension for filing a response, did not give rise to a material default and was not untimely. Ellenberg v. Tulip Prod. Polymerics, Inc. (In re T.B. Home Sewing Enters., Inc.), 173 Bankr. 782 (Bankr. N.D. Ga. 1993), aff'd, 53 F.3d 1285 (11th Cir. 1995).  

Motion for reconsideration may not be employed as a vehicle to tender new legal theories or to introduce new evidence that could have been presented in conjunction with the previously filed motion or response. Escareno v. Noltina Crucible & Refractory Corp., 172 F.R.D. 517 (N.D. Ga. 1994).  
Parties may not employ a motion for reconsideration as a vehicle to present new arguments or evidence that should have been raised earlier, introduce novel legal theories, or repackage familiar arguments to test whether the court will change its mind. Brogdon v. National Healthcare Corp., 103 F. Supp. 2d 1322 (N.D. Ga. 2000).  
Bankruptcy debtor's motion for reconsideration of the dismissal of the debtor's claims that federal judges and United States Attorneys conspired to subvert justice in the debtor's bankruptcy case simply repackaged the arguments presented in opposition to defendants' motion to dismiss; dismissal was proper because federal law authorized the U.S. Attorneys to represent the judges, defendants were entitled to immunity, and, even if immunity was not available, the debtor was not entitled to injunctive and declaratory relief. Bryan v. Murphy, 246 F. Supp. 2d 1256 (N.D. Ga. 2003).  
Although a court erred in granting a corporation two's motion for leave to file a sur-reply as unopposed after the plaintiff filed a timely opposition, the plaintiff's N.D. Ga. R. 7.2(E) motion for reconsideration of an order denying the plaintiff leave to add corporations three and four as defendants in the plaintiff's breach of contract suit was denied because the court did not rely on the arguments in the sur-reply in denying the request and instead premised its denial on privity issues. Cardiac Med., Inc. v. Zimmer,    F. Supp. 2d    (N.D. Ga. Aug. 4, 2006).  
In a mechanic's products liability suit against some car manufacturers, the manufacturers' motion for reconsideration was granted pursuant to N.D. Ga. R. 7.2(E) because the district court erred in applying state rules of evidence in this diversity suit; however, under the federal substantial similarity doctrine, evidence of other incidents offered by the mechanic was still admissible because those incidents were very similar to the incident in which the mechanic was burned by an exploding car radiator. Reid v. BMW of N. Am., 464 F. Supp. 2d 1267 (N.D. Ga. 2006).  
Although a preliminary injunction was properly entered in a challenge to exemptions of religious items from sales tax of O.C.G.A. § 48-8-3(15)(A) and (16) without a hearing because the state tax official was not denied an opportunity to present contentions, it was error to consolidate the matter with final disposition without a hearing under Fed. R. Civ. P. 65(a)(2) without consent of the official; thus, a motion to reconsider was appropriate to set aside the consolidation pursuant to N.D. Ga. R. 7.2(E). Budlong v. Graham, 488 F. Supp. 2d 1245 (N.D. Ga. 2006).  
Under N.D. Ga. R. 7.2(E), reconsideration of a grant of summary judgment to a competitor in a soda company's patent infringement action was not necessary because the requirement that an evacuation device be either "adhered or integral with the wall of the bag" meant that the company's patent contemplated adherence or integration with the bag wall, which was a feature not present in the competitor's product, and the court relied exclusively on the plain language of the claim construction agreed upon by the parties to conclude that the competitor's bag did not literally infringe an essential limitation of the company's patent as a matter of law. Coca-Cola Co. v. Pepsi-Cola Co., 500 F. Supp. 2d 1364 (N.D. Ga. 2007).  
In an inmate's 42 U.S.C. § 1983 suit asserting violations of the inmate's U.S. Const. amend. I rights due to the withholding of some of the inmate's mail, the prison employees' N.D. Ga. R. 7.2(E) motion for reconsideration of an order granting summary judgment to the inmate as to his retaliation claim was granted because, given the magnitude and number of issues in the action, failure of prison employees' counsel to cite evidence on summary judgment to dispute the facts asserted by the inmate with regard to the retaliation claim was excusable. Daker v. Ferrero, 506 F. Supp. 2d 1295 (N.D. Ga. 2007).  
Insurers' N.D. Ga. R. 7.2(E) motion for reconsideration of an order finding that there existed genuine issues as to whether an insured's claim was filed within the disability insurance policy's limitations period was denied; there was evidence that the insured had notice that the disability was permanent four years before the defendant claimed to have known, but other evidence supported the time frame asserted by the insured, and the insurers offered nothing to show that new evidence or intervening law affected the court's decision. Smith v. Cont'l Cas. Co.,    F. Supp. 2d    (N.D. Ga. Dec. 10, 2007).  
A state inmate's motion to reconsider under N.D. Ga. R. 7.2(E) an order dismissing the inmate's civil rights complaint under 28 U.S.C. § 1915A was denied because the inmate's challenge to the constitutionality of the arrest and request for money damages were premature due to a failure to meet preconditions to filing for federal relief. Smith v. Mercer,    F. Supp. 2d    (N.D. Ga. May 13, 2008).  
In a First Amendment retaliation action by a police officer against a city and two city employees, the district court granted the officer's motion for reconsideration under N.D. Ga. R. 7.2(E) after summary judgment was granted in favor of the city and employees because the officer had asserted that the officer had no opportunity to respond to objections to a report and recommendation that recommended that the summary judgment motion on the retaliation claim be denied. Gresham v. City of Atlanta,    F. Supp. 2d    (N.D. Ga. May 7, 2012).  
In a racetrack proprietor's trademark infringement suit against the defendants, reconsideration was warranted because the proprietor abandoned the proprietor's trademark in "Louisville Jockey Club" since there were lengthy temporal lapses and the proprietor did not respond to the defendants' abandonment defense with sufficient evidence to rebut the presumption of abandonment raised by the lapse in use of the mark; also, the defendants' "Julep Condition" mark did not infringe the proprietor's marks because, inter alia, the defendants removed all direct textual reference to the "Kentucky Derby." Churchill Downs Inc. v. Commemorative Derby Promotions,  Inc.,    F. Supp. 2d    (N.D. Ga. Aug. 7, 2014).  

Motions for reconsideration of summary judgment not warranted. - Reconsideration under N.D. Ga. R. 7.2(E) of an order granting summary judgment to a retailer as to all but one of a manufacturer's breach of contract and other claims was not warranted where the manufacturer did not offer new evidence or show any intervening change in controlling law, nor did the manufacturer show that the order was clearly erroneous or manifestly unjust, but instead merely tried to rehash its previous arguments. Romala Stone, Inc. v. Home Depot U.S.A., Inc.,    F. Supp. 2d    (N.D. Ga. May 18, 2009).  

Untimely motion. - Motion for partial summary judgment filed 45 days after the close of discovery was untimely. Ochoa v. Principal Mut. Ins. Co., 144 F.R.D. 418 (N.D. Ga. 1992).  

Movant's statement of facts deemed admitted under subdivision (b)(2). - See Bingham, Ltd. v. Smith, 774 F.2d 1069 (11th Cir. 1985).  
Parties may not employ a motion for reconsideration as a vehicle to present new arguments or evidence that should have been raised earlier, introduce novel legal theories, or repackage familiar arguments to test whether the court will change its mind. Brogdon v. National Healthcare Corp., 103 F. Supp. 2d 1322 (N.D. Ga. 2000).  

Consideration of new argument. - Because the underwriter defendants had not raised the issue of plaintiffs' lack of standing to bring a claim against them under § 11 of the Securities Act, the fact that another underwriter raised the issue successfully was not a sufficient basis for the court to first consider the argument in a motion for reconsideration or clarification under N.D. Ga. R. 7.2(E). In re Friedman's, Inc. Sec. Litig.,    F. Supp. 2d    (N.D. Ga. July 28, 2006).  

Effect of failure to name proper party. - In an ERISA case, a former employee's motion for reconsideration, to vacate, alter, or amend the district court's entry of summary judgment in favor of the former employer was denied because the former employee's failure to name the proper party defendant did not mean that there was not a case or controversy under Article III of the U.S. Constitution; the former employee's assertion that the court lacked subject matter jurisdiction failed. Adams v. IBM Corp.,    F. Supp. 2d    (N.D. Ga. Dec. 29, 2006).  

Cited in Dunlap v. Transamerica Occidental Life Ins. Co., 858 F.2d 629 (11th Cir. 1988); Matia v. Carpet Transport., Inc., 888 F.2d 118 (11th Cir. 1989); Ellenberg v. Mercer (In re Home Co.), 108 Bankr. 357 (Bankr. N.D. Ga. 1989); Preserve Endangered Areas of Cobb's History, Inc. v. United States Army Corps of Eng'rs, 916 F. Supp. 1557 (N.D. Ga. 1995); Miller v. Martin,    F. Supp. 2d    (N.D. Ga. Aug. 20, 2007).  

——————————

7.3. Oral Rulings on Motions

Rules text
Unless the Court directs otherwise, all orders, including findings of fact and conclusions of law, orally announced by the district judge in Court shall be prepared in writing by the attorney for the prevailing party. The original order shall be submitted to the district judge within seven (7) days from the date of pronouncement. Copies shall also be provided each party.  
  


JUDICIAL DECISIONS
 
		ANALYSIS
   	General Consideration
   	Reply
   	Hearings
   	Discovery
 


 General Consideration


Statements found tantamount to formal stipulations. See Drexel Burnham Lambert, Inc. v. Edwards, 100 F.R.D. 422 (N.D. Ga. 1983).  

Counsel complied with rule. - See Rogers v. Addison-Wesley Publishing Co., 99 F.R.D. 85 (N.D. Ga. 1983).  

Court found information and documents not privileged. - See Mack v. W.R. Grace Co., 578 F. Supp. 626 (N.D. Ga. 1983), cert. denied, 469 U.S. 805, 105 S. Ct. 62, 83 L. Ed. 2d 13 (1984).  

Cited in Southern Concrete Co. v. United States Steel Corp., 394 F. Supp. 362 (N.D. Ga. 1975); United States v. Tallant, 407 F. Supp. 878 (N.D. Ga. 1975); Croy v. Skinner, 410 F. Supp. 117 (N.D. Ga. 1976).  


 Reply


Opposing motion for summary judgment. - In a libel action involving a public figure, where the plaintiff submitted no affidavits or other testimonial matter in opposition to a summary judgment motion, nor pointed in his brief to any defect or inconsistency in the defendants' assertions with regard to absence of malice, summary judgment in the defendants' favor was warranted. Holt v. Cox Enters., 590 F. Supp. 408 (N.D. Ga. 1984).  
Where the party opposed to a motion for summary judgment does not controvert the facts which the movant has claimed are undisputed, those facts are deemed admitted. American Key Corp. v. Cumberland Assocs., 579 F. Supp. 1245 (N.D. Ga. 1983), aff'd sub nom. American Key Corp. v. Cole Nat'l Corp., 762 F.2d 1569 (11th Cir. 1985).  
The district court properly applied former Rule 91.2, regarding replies in opposition to motions, by concluding that a motion for summary judgment, followed by an untimely response without an extension of time or leave to file a late response being sought, was "unopposed" and that the movant was entitled to summary judgment. Simon v. Kroger Co., 743 F.2d 1544 (11th Cir. 1984), cert. denied, 471 U.S. 1075, 105 S. Ct. 2155, 85 L. Ed. 2d 511 (1985).  

Motion deemed unopposed upon failure to respond. - See Bertke v. Cartledge, 597 F. Supp. 68 (N.D. Ga. 1984).  

Pro se civil rights complaint. - This rule was not the proper basis for dismissing a pro se civil rights complaint when the plaintiff was not aware of the rule prior to the dismissal. Mitchell v. Inman, 682 F.2d 886 (11th Cir. 1982).  

Cited in Edwards v. Wilbur-Ellis Co., 379 F. Supp. 1404 (N.D. Ga. 1974); Watwood v. Barber, 70 F.R.D. 1 (N.D. Ga. 1975); Eley v. Morris, 390 F. Supp. 913 (N.D. Ga. 1975); Briarcliff Haven, Inc. v. Department of Human Resources, 403 F. Supp. 1355 (N.D. Ga. 1975); Finch v. Weinberger, 407 F. Supp. 34 (N.D. Ga. 1975); In re Chicken Antitrust Litig., 407 F. Supp. 1285 (N.D. Ga. 1975); Croy v. Skinner, 410 F. Supp. 117 (N.D. Ga. 1976); Middlebrooks v. Retail Credit Co., 416 F. Supp. 1013 (N.D. Ga. 1976); Pope v. City of Atlanta, 418 F. Supp. 665 (N.D. Ga. 1976); Rolls-Royce Motors, Ltd. v. A & A Fiberglass, Inc., 428 F. Supp. 689 (N.D. Ga. 1976); United States v. Southern Motor Carriers Rate Conference, 439 F. Supp. 29 (N.D. Ga. 1977); Leach v. Bishop Bros. Auto Auction, 441 F. Supp. 98 (N.D. Ga. 1977); Corbin v. Aetna Life & Cas. Co., 447 F. Supp. 646 (N.D. Ga. 1978); Laine v. Wright, 586 F.2d 607 (5th Cir. 1978); Choat v. Rome Indus., Inc., 480 F. Supp. 387 (N.D. Ga. 1979); Pfister v. Delta Air Lines, 496 F. Supp. 932 (N.D. Ga. 1980); Isaac v. Butler's Shoe Corp., 511 F. Supp. 108 (N.D. Ga. 1980); Arundar v. DeKalb County Sch. Dist., 620 F.2d 493 (5th Cir. 1980); Moister v. Waters, 8 Bankr. 163 (Bankr. N.D. Ga. 1981).  


 Hearings


Cited in United States v. Smith, 65 F.R.D. 464 (N.D. Ga. 1974); Miles v. Bell Helicopter Co., 385 F. Supp. 1029 (N.D. Ga. 1974); Croy v. Skinner, 410 F. Supp. 117 (N.D. Ga. 1976).  


 Discovery


Specificity of motion. - Motion to compel answers to deposition questions must specifically make the court aware of what matters are sought to be compelled. Langston Corp. v. Standard Register Co., 95 F.R.D. 386 (N.D. Ga. 1982).  


RESEARCH REFERENCES

Am. Jur. 2d. - 22A Am. Jur. 2d, Declaratory Judgments, §§ 225, 226. 23 Am. Jur. 2d, Depositions and Discovery, §§ 361-372. 32 Am. Jur. 2d, Federal Practice and Procedure, § 419. 56 Am. Jur. 2d, Motions, Rules, and Orders, §§ 1, 4-46. 73 Am. Jur. 2d, Summary Judgment, §§ 12-19.  

C.J.S. - 35A C.J.S., Federal Civil Procedure, §§ 368-375, 1183-1187. 50 C.J.S., Judgments, §§ 219-227. 60 C.J.S., Motions and Orders, §§ 11-19, 22-40, 50-62(7).  

——————————

7.4. Restrictions on Letter Communications to Judges

Rules text
Communications to judges seeking a ruling or order, including an extension of time, shall be by motion and not by letter. A letter seeking such action ordinarily will not be treated as a motion. Counsel shall not provide the Court with copies of correspondence among themselves relating to matters in dispute. 
  


JUDICIAL DECISIONS

Motion to strike. - Court denied an employee's motion to strike the former employer's letter of communication to the court requesting a status conference on several motions pending before the court in the instant case because, even though the letter appeared to violate N.D. Ga. R. 7.4, the letter presented no prejudice to the employee. Hill v. Morehouse Med. Assocs., 236 F.R.D. 590 (N.D. Ga. 2006).  

——————————

7.5. Applications to Judges in Chambers

Rules text
A.  Judge to Whom Request Submitted. Whenever an attorney seeks an immediate order of the Court, the attorney must submit a motion to the district judge to whom the case has been assigned if the district judge is present within the district. If the district judge is not available or if the case has not yet been assigned to a particular judge, the attorney shall contact the clerk for instructions as to which judge the motion should be submitted. All courtesy copies of proposed orders must be clearly marked. 
  
B.  Proper Notice to Adversary. Whenever an attorney desires to confer with a judge or magistrate judge of this Court in chambers with regard to a pending case, the attorney shall first give proper notice to opposing counsel, disclosing the date, hour, and nature of the conference sought, and shall satisfy the district judge or magistrate judge that such notice has been given. Emergency situations in which it is impossible to contact opposing counsel and those situations (other than motions to proceed in forma pauperis ) where ex parte motions or applications are contemplated by the Federal Rules of Civil Procedures are excepted from this rule. 
  

——————————

Rule 9. Pleading Special Matters.


——————————

9.1. Three-Judge Court

Rules text
When a suit or proceeding is commenced which is believed to require a three-judge court for disposition, the party instituting the action shall notify the clerk that a three-judge court is requested and the provision under which the party is proceeding. When a three-judge court hearing is requested after filing of the initial complaint, counsel shall at that time notify the clerk of the provision under which the attorney is proceeding. 
  

——————————

Rule 10. Form of Pleadings.


——————————

10.1. Captions on Pleadings

Rules text
All pleadings presented to the clerk or judge for filing must bear specific pleading designations, in accordance with the nomenclature set forth in Fed.R.Civ.P. 7. When a document contains multiple pleadings, e.g., an answer to a complaint and a counterclaim or crossclaim, all pleadings contained in the document must be included in the caption on the first page of the document. Generalized captions, such as "Responsive Pleadings," will not be accepted for filing. 
  

——————————

Rule 11. Signing of Pleadings, Motions and Other Papers; Representations to Court; Sanctions.


——————————

11.1. Counsel Identification

Rules text
Counsel's name, complete address (including post office box or drawer number and street address), telephone number, facsimile number and Georgia Bar number shall appear on every pleading and other paper presented for filing. 
  


RESEARCH REFERENCES

ALR. - Prohibition of Federal Judge's Participation in Plea Bargaining Negotiations under Rule 11(e) of Federal Rules of Criminal Procedure, 161 A.L.R. Fed. 537.  

——————————

Rule 15. Amended and Supplemental Proceedings.


——————————

15.1. Amended Pleadings

Rules text
In those instances where reproduction of the entire pleading as amended would be unduly burdensome, parties filing or moving to file an amendment to a pleading shall be permitted to incorporate relevant provisions of prior pleadings by reference. 
  

——————————

Rule 16. Pretrial Conferences; Scheduling; Management.


——————————

16.1. Rule 26(f) (Early Planning) Conference

Rules text
Prior to filing the Joint Preliminary Report and Discovery Plan, lead counsel for all parties are required to confer in person in an effort to settle the case, discuss discovery, limit issues, and discuss other matters also addressed in the Joint Preliminary Report and Discovery Plan. The conference shall be held within sixteen days after the appearance of a defendant by answer or motion and shall comply with the requirements of Fed. R. Civ. P. 26(f). Counsel are required to inform the parties promptly of all offers of settlement proposed at conference. 
  
If the filing deadline for the Certificate of Interested Persons (see LR 3.3) has not already passed, counsel may wish to include the certificate on counsel's agenda for the Rule 26(f) conference.  
  

——————————

16.2. Joint Preliminary Report and Discovery Plan

Rules text
For all cases not settled at the Rule 26(f) conference, counsel are required to complete the Joint Preliminary Report and Discovery Plan form prepared by the Court and attached to these rules as Appendix B. See Fed. R. Civ. P. 26(f). If counsel cannot agree on the answers to specific items, the contentions of each party must be shown on the form. The completed form must be filed within thirty days after the appearance of the first defendant by answer or motion or within thirty days after a removed case is filed in this Court. This rule applies only to cases not exempted pursuant to Fed. R. Civ. P. 26(a)(1)(B). Pro se  litigants and opposing counsel shall be permitted to file separate statements. 
  
The Joint Preliminary Report and Discovery Plan shall include as referenced on the form: 
  
1.  A classification of the type of action, a brief factual outline of the case, a succinct statement of the issues in the case, and a listing of any pending or previously adjudicated related cases. 
  
2.  An indication of whether the case is complex because of the existence of one or more of the following features: 
  
(1)  Unusually large number of parties 
  
(2)  Unusually large number of claims or defenses 
  
(3)  Factual issues are exceptionally complex 
  
(4)  Greater than normal volume of evidence 
  
(5)  Extended discovery period is needed 
  
(6)  Problems locating or preserving evidence 
  
(7)  Pending parallel investigations or action by government 
  
(8)  Multiple use of experts 
  
(9)  Need for discovery outside United States boundaries 
  
(10)  Existence of highly technical issues and proof 
  
(11)  Unusually complex discovery of electronically stored information 
  
3.  The individual names of lead counsel for each party. 
  
4.  Any objections, supported by authority, to this Court's jurisdiction. 
  
5.  The names of necessary parties to this action who have not been joined and any questions of misjoinder of parties and inaccuracies and omissions regarding the names of parties. 
  
6.  A description of any amendments to the pleadings which are anticipated and a time-table for the filing of amendments. 
  
7.  Information regarding timing limitations for filing motions in this case. 
  
8.  Objections to initial disclosures, and space for the attorneys to indicate which party has objections, and the basis therefor. 
  
9.  Request for scheduling conference with the Court, if any, stating the issues which could be addressed and the position of each party. 
  
10.  Directions regarding the length of the discovery period and subjects of discovery and space for the attorney to indicate reasons, if any, why additional discovery time is needed and the subjects of discovery. 
  
11.  Discovery Limitations 
  
(a)  Proposals and reasons in support thereof for modifying the limitations on discovery under the Federal Rules of Civil Procedure or the Local Rules of this Court. 
  
(b)  Issues and agreements between the parties regarding discovery of electronically stored information. 
  
12.  Requests for additional orders from the Court. 
  
13.  A report regarding the settlement discussions required by LR 16.1, including the date; the name(s) of the lead counsel and other persons who attended; the likelihood of settlement of the case following the conference; dates for future settlement conferences between counsel; and specific problems hindering settlement of the case. 
  
14.  A statement as to whether the parties are willing to consent to trial before a magistrate judge. Consenting parties must complete and file with the clerk the Consent to Jurisdiction by a United States Magistrate Judge form provided to all parties in the pretrial instruction packet. 
  
15.  The signatures of lead counsel for each party consenting to the submission of the Joint Preliminary Report and Discovery Plan form. 
  
16.  A scheduling order to be signed by the district judge imposing time limits for adding parties, amending the pleadings, filing motions, completing discovery, and, if appropriate, addressing settlement initiatives and referral of the case to trial before a magistrate judge, in accordance with the form submitted by counsel, except as the district judge may specifically state otherwise. 
  

  Editor's notes. - This rule was amended effective March 1, 2011 and April 15, 2019.  

——————————

16.3. Conference After Discovery

Rules text
For cases not settled earlier, counsel for plaintiff shall contact counsel for all other parties to arrange an in person conference among lead counsel and a person possessing settlement authority for each plaintiff and each defendant to discuss, in good faith, settlement of the case. The conference must be held no later than fourteen (14) days after the close of discovery. If this personal conference does not produce a settlement, the status of settlement negotiations must be reported in item twenty-six (26) of the pretrial order, LR 16.4. Pro se  litigants and their opposing counsel and cases involving administrative appeals are exempt from the requirements of this rule. 
  

——————————

16.4. Consolidated Pretrial Order

Rules text
A.  Procedure. The parties shall prepare and sign, in lieu of the Fed.R.Civ.P. 26(a)(3) disclosures, a proposed consolidated pretrial order to be filed with the clerk no later than thirty (30) days after the close of discovery, or entry of the Court's ruling on any pending motions for summary judgment, whichever is later. It shall be the responsibility of plaintiff's counsel to contact defense counsel to arrange a date for the conference. If there are issues on which counsel for the parties cannot agree, the areas of disagreement must be shown in the proposed pretrial order. In those cases in which there is a pending motion for summary judgment, the Court may in its discretion and upon request extend the time for filing the proposed pretrial order. 
  
If counsel desire a pretrial conference, a request must be indicated on the proposed pretrial order immediately below the civil action number. Counsel will be notified if the district judge determines that a pretrial conference is necessary. A case shall be presumed ready for trial on the first calendar after the pretrial order is filed unless another time is specifically set by the Court. 
  
B.  Content. Each proposed consolidated pretrial order shall contain the information outlined below. No modifications or deletions shall be made without the prior permission of the Court. A form Pretrial Order prepared by the Court and which counsel shall be required to use is contained in Appendix B. Copies of the form Pretrial Order containing adequate space for response are available at the public filing counter in each division. 
  
The proposed order shall contain: 
  
(1)  A statement of any pending motions or other matters. 
  
(2)  A statement that, unless otherwise noted, discovery has been completed. Counsel will not be permitted to file any further motions to compel discovery. Provided there is no resulting delay in readiness for trial, depositions for the preservation of evidence and for use at trial will be permitted. 
  
(3)  A statement as to the correctness of the names of the parties and their capacity and as to any issue of misjoinder or non-joinder of parties. 
  
(4)  A statement as to any question of the Court's jurisdiction and the statutory basis of jurisdiction for each claim. 
  
(5)  The individual names of lead counsel for each party. 
  
(6)  A statement as to any reason why plaintiff should not be entitled to open and close arguments to the jury. 
  
(7)  A statement as to whether the case is to be tried to a jury, to the Court without a jury, or that the right to trial by jury is disputed. 
  
(8)  An expression of the parties' preference, supported by reasons, for a unified or bifurcated trial. 
  
(9)  A joint listing of the questions which the parties wish the Court to propound to the jurors concerning their legal qualifications to serve. 
  
(10)  A listing by each party of requested general voir dire questions to the jurors. The Court will question prospective jurors as to their address and occupation and as to the occupation of a spouse, if any. Follow-up questions by counsel may be permitted. The determination of whether the district judge or counsel will propound general voir dire questions is a matter of courtroom policy which shall be established by each judge. 
  
(11)  A statement of each party's objections, if any, to another party's general voir dire questions. 
  
(12)  A statement of the reasons supporting a party's request, if any, for peremptory challenges in addition to those allowed by 28 U.S.C. § 1870. 
  
(13)  A brief description, including style and civil action number, of any pending related litigation. 
  
(14)  An outline of plaintiff's case which shall include: 
  
(a)  A succinct factual statement of plaintiff's cause of action which shall be neither argumentative nor recite evidence. 
  
(b)  A separate listing of all rules, regulations, statutes, ordinances, and illustrative case law creating a specific legal duty relied upon by plaintiff. 
  
(c)  A separate listing of each and every act of negligence relied upon in negligence cases. 
  
(d)  A separate statement for each item of damage claimed containing a brief description of the item of damage, dollar amount claimed, and citation to the law, rule, regulation, or any decision authorizing a recovery for that particular item of damage. Items of damage not identified in this manner shall not be recoverable. 
  
(15)  An outline of defendant's case which shall include: 
  
(a)  A succinct factual summary of defendant's general, special, and affirmative defenses which shall be neither argumentative nor recite evidence. 
  
(b)  A separate listing of all rules, regulations, statutes, ordinances, and illustrative case law creating a defense relied upon by defendant. 
  
(c)  A separate statement for each item of damage claimed in a counterclaim which shall contain a brief description of the item of damage, the dollar amount claimed, and citation to the law, rule, regulation, or any decision which authorizes a recovery for that particular item of damage. Items of damage not identified in this manner shall not be recoverable. 
  
(16)  A listing of stipulated facts which may be read into evidence at trial. It is the duty of counsel to cooperate fully with each other to identify all undisputed facts. A refusal to do so may result in the imposition of sanctions upon the non-cooperating counsel. 
  
(17)  A statement of the legal issues to be tried. 
  
(18) (a)  A separate listing, by each party, of all witnesses (and their addresses) whom that party will or may have present at trial, including expert (any witness who might express an opinion under Federal Rule of Evidence 702), impeachment and rebuttal witnesses whose use can or should have been reasonably anticipated. Each party shall also attach to the party's list a reasonably specific summary of the expected testimony of each expert witness. 
  
(b)  A representation that a witness will be called may be relied upon by other parties unless notice is given fourteen (14) days prior to trial to permit other parties to subpoena the witness or obtain the witness' testimony by other means. 
  
(c)  Witnesses not included on the witness list will not be permitted to testify, unless expressly authorized by Court order based upon a showing that the failure to comply was justified. The attorneys may not reserve the right to add witnesses. 
  
(19) (a)  A separate, typed, serially numbered listing, beginning with one (1) and without the inclusion of any alphabetical or numerical subparts, of each party's documentary and physical evidence. Adequate space must be left on the left margin of each list for court stamping purposes. A courtesy copy of each party's list must be submitted for use by the district judge. Learned treatises which counsel expect to use at trial shall not be admitted as exhibits but must be separately listed on the party's exhibit list. 
  
(b)  Prior to trial counsel shall affix stickers numbered to correspond with the party's exhibit list to each exhibit. Plaintiffs shall use yellow stickers; defendants shall use blue stickers; and white stickers shall be used on joint exhibits. The surname of a party must be shown on the numbered sticker when there are either multiple plaintiffs or multiple defendants. 
  
(c)  A separate, typed listing of each party's objections to the exhibits of another party. The objections shall be attached to the exhibit list of the party against whom the objections are raised. Objections as to authenticity, privilege, competency, and, to the extent possible, relevancy of the exhibits shall be included. Any listed document to which an objection is not raised shall be deemed to have been stipulated as to authenticity by the parties, and such documents will be admitted at trial without further proof of authenticity. 
  
(d)  A statement of any objections to the use at trial of copies of documentary evidence. 
  
(e)  Documentary and physical exhibits may not be submitted by counsel after filing of the pretrial order, except upon consent of all the parties or permission of the Court. Exhibits so admitted must be numbered, inspected by counsel, and marked with stickers prior to trial. 
  
(f)  Counsel shall familiarize themselves with all exhibits (and the numbering thereof) prior to trial. Counsel will not be afforded time during trial to examine exhibits that are or should have been listed herein. 
  
(20)  A listing of all persons whose testimony at trial will be given by deposition and designation of the portions of each person's deposition which will be introduced. Objections not filed by the date on which the case is first scheduled for trial shall be deemed waived or abandoned. Extraneous and unnecessary matters, including nonessential colloquy of counsel, shall not be permitted to be read into evidence. No depositions shall be permitted to go out with the jury. 
  
(21)  Any trial briefs which counsel may wish to file containing citations to legal authority on evidentiary questions and other legal issues. Limitations, if any, regarding the format and length of trial briefs is a matter of individual practice which shall be established by each judge. 
  
(22)  Counsel are directed to prepare, in accordance with LR 51.1(A), a list of all requests to charge in jury trials. These charges shall be filed no later than 9:30 a.m. on the date the case is calendared (or specially set) for trial. A short, one (l)-page or less, statement of the party's contentions must be attached to the requests. Requests should be drawn from the latest edition of the Eleventh Circuit District Judges Association's Pattern Jury Instructions and Devitt and Blackmar's Federal Jury Practice and Instructions whenever possible. In other instances, only the applicable legal principle from a cited authority should be requested. 
  
(23)  A proposed verdict form, if counsel desire that the case be submitted to the jury in a manner other than upon general verdict. 
  
(24)  A statement of any requests for time for argument in excess of thirty (30) minutes per side as a group and the reasons for the request. 
  
(25)  Counsel are directed to submit a statement of proposed Findings of Fact and Conclusions of Law in nonjury cases, which must be submitted no later than the opening of trial. 
  
(26)  A statement of the date on which lead counsel and persons possessing settlement authority to bind the parties met personally to discuss settlement, whether the Court has discussed settlement with counsel, and the likelihood of settlement of the case at this time. 
  
(27)  A statement of any requests for a special setting of the case. 
  
(28)  A statement of each party's estimate of the time required to present that party's evidence and an estimate of the total trial time. 
  
      (29)  The following paragraph shall be included at the close of each proposed pretrial order above the signature line for the district judge: 

             

  
    IT IS HEREBY ORDERED that the above constitutes the pretrial order for the above captioned case (______) submitted by stipulation of the parties or (______) approved by the court after conference with the parties. 

  
    IT IS FURTHER ORDERED that the foregoing, including the attachments thereto, constitutes the pretrial order in the above case and that it supersedes the pleadings which are hereby amended to conform hereto and that this pretrial order shall not be amended except by Order of the court to prevent manifest injustice. Any attempt to reserve a right to amend or add to any part of the pretrial order after the pretrial order has been filed shall be invalid and of no effect and shall not be binding upon any party or the court, unless specifically authorized in writing by the court. 

  
    IT IS SO ORDERED this ______________ day of __________, 20_.  
 
(30)  The signature of lead counsel for each party on the last page below the district judge's signature. 
  


JUDICIAL DECISIONS

Bifurcation as to damages. - A request for bifurcation submitted by defendants, a competitor and the manufacturer of a soft drink dispensing bag would not be considered until after the parties' submission of the consolidated pretrial report mandated by N.D. Ga. R. 16.4(B)(8); the court noted that plaintiff patentee's concession that it would only pursue damages pursuant to a theory of reasonable royalty significantly ameliorated the complexity associated with the damages issue that defendants relied upon in support of their bifurcation request. Coca-Cola Co. v. Pepsico, Inc.,    F. Supp. 2d    (N.D. Ga. Sept. 29, 2004).  

Denial of continuance on date of trial. - District court did not abuse the court's discretion in setting a date for trial under N.D. Ga. R. 16.4(A) that was six months after the parties filed their initial pretrial orders and one month after plaintiff filed plaintiff's supplemental pretrial orders. Significantly, plaintiff never requested an extension and there was no indication that the plaintiff opposed the trial date set by the court. Further, it was unclear that a continuance on the day of trial would have remedied the plaintiff's complained of health condition, and granting a continuance would have inconvenienced the court. Enwonwu v. Fulton-Dekalb Hosp. Auth., 286 Fed. Appx. 586 (11th Cir. May 12, 2008)(Unpublished).  

——————————

16.5. Sanctions

Rules text
Failure to comply with the Court's pretrial instructions may result in the imposition of sanctions, including dismissal of the case or entry of a default judgment. 
  

Effective date. - Amended effective April 15, 2019.  


JUDICIAL DECISIONS
 
		ANALYSIS
   	General Consideration
   	Discovery
 


 General Consideration


Cited in Ferrell v. Busbee, 91 F.R.D. 225 (N.D. Ga. 1981); Pfister v. Delta Air Lines, 496 F. Supp. 932 (N.D. Ga. 1980).  


 Discovery


This rule clearly requires the prompt initiation and completion of discovery, and gives a party to litigation a maximum of four months discovery. FDIC v. New London Enters., Ltd., 619 F.2d 1099 (5th Cir. 1980).  

If the party wishes more discovery, it must obtain the permission of the court. FDIC v. New London Enters., Ltd., 619 F.2d 1099 (5th Cir. 1980).  

Nothing in this rule prohibits a trial judge from shortening the time allowed for discovery. FDIC v. New London Enters., Ltd., 619 F.2d 1099 (5th Cir. 1980).  

Delay is a proper basis for denying discovery. Coleman v. Hertz Corp., 578 F. Supp. 1458 (N.D. Ga. 1983).  


RESEARCH REFERENCES

Am. Jur. 2d. - 23 Am. Jur. 2d, Depositions and Discovery, §§ 361-372.  

C.J.S. - 22A C.J.S., Criminal Law, § 512. 35A C.J.S., Federal Civil Procedure, §§ 526-543 et seq., 608, 641, 645-674, 696. 35B C.J.S., Federal Civil Procedure, §§ 756, 762.  

ALR. - Federal district court's power to impose sanctions on non-parties for abusing discovery process, 149 A.L.R. Fed. 589.  

——————————

16.6. Pretrial Objections to Trial Exhibits, Documentary Evidence and Testimony.

Rules text
A.  Exhibits. The pretrial order requires a separate, typed listing of each party's objections to the exhibits of another party. The objections shall be attached to the exhibit list of the party against whom the objections are raised. Objections as to authenticity, privilege, competency, and, to the extent possible, relevancy of the exhibits shall be included. Any listed document to which an objection is not raised shall be deemed to have been stipulated as to authenticity by the parties, and such documents will be admitted at trial without further proof of authenticity. The pretrial order also requires each party to state any objections the party may have to the use at trial of copies of documentary evidence. 
  
B.  Testimony. Each party is required to list all persons whose testimony at trial will be given by deposition and to designate the portions of each person's deposition which will be introduced. Objections that have not been filed by the date on which the case is first scheduled for trial shall be deemed waived or abandoned. Extraneous and unnecessary matters, including non-essential colloquy of counsel, shall not be permitted to be read into evidence. No depositions shall be permitted to go out with the jury. 
  

——————————

16.7. Alternative Dispute Resolution Plan

Rules text
(A)  Purpose. The Court adopts this Alternative Dispute Resolution ("ADR") Program to provide alternative processes for the resolution of civil disputes with resultant savings in time and costs to litigants and to the Court, but without sacrificing the quality of justice or the right of the litigants to a full trial in the event of an impasse following ADR. The program and the procedures established thereunder are intended to comply fully with the Alternative Dispute Resolution Act of 1998. 28 U.S.C. § 651 et seq. 
  
(B)  Description of ADR Program. At various stages in the litigation of a civil case, litigants and their counsel are required to consider whether utilization of an alternative dispute resolution process is desirable or appropriate in their particular case. See LR 16.7(D), below. A judge may authorize use of an ADR process that is facilitated by individuals or programs not connected with the Court or, alternatively, the judge may authorize utilization of an ADR process offered through the Court's court-annexed ADR program. 
  
(1)  General Referrals. A judge may in his or her discretion refer any civil case to a non-binding ADR process, e.g. early neutral evaluation, mediation, or non-binding arbitration. Upon the consent of the parties, the judge may refer any civil case to binding arbitration, binding summary jury trial or bench trial, or other binding ADR process.  
  
The timing of the referral to a binding or non-binding ADR process under this section is within the discretion of the referring judge. 
  
(2)  Court-annexed ADR Program. Note: This program has not been funded by Congress and will not be implemented until funded.  
  
(3)  Comprise Negotiations. Every ADR process conducted in a civil case filed in this Court will be treated as a compromise negotiation for purposes of the Federal Rules of Evidence and the Georgia Rules of Evidence. No record will be made of the ADR proceedings. The ADR neutral in the particular case is disqualified from appearing as a witness, consultant, attorney, or expert in any pending or future action relating to that dispute. 
  
(4)  Stay of Proceedings. In the initial Order directing the litigants to an ADR process or to the court-annexed ADR program, the judge will have indicated whether the proceedings will or will not be stayed during the ADR process. 
  
(C)  Definitions. As used in this local rule: 
  
(1)  Mediation is a non-binding supervised process presided over by a qualified and neutral mediator. 
  
(2)  Early neutral evaluation ("ENE") is a non-binding supervised process where a neutral evaluator provides the litigants with an evaluation of the strengths and weaknesses of each party's case to the extent possible at an early stage, helps the parties focus on the issues, organizes an efficient discovery plan, identifies a plan for expeditious resolution of the case by dispositive motion or trial, and/or, if possible, settles all or part of the issues in the case. 
  
(3)  Arbitration is the submission of a dispute to a neutral third party or panel, which then renders a decision. Arbitration is an adjudicative process that requires each side to offer evidence and present argument, upon which the neutral or panel then decides the case. 
  
(D)  Requirement to Consider ADR. (1) Counsel for the litigants are required to discuss utilization of an ADR process at the Early Planning Conference (see LR 16.1). If counsel wish to participate in ADR, counsel shall immediately so notify the judge to whom the case is assigned in writing, specifying which ADR process is desired and whether they desire to participate in the court-annexed ADR plan or otherwise. If counsel decide against participation in an ADR process at this time, this decision must be reported in the Preliminary Planning Report (see LR 16.2). 
  
(2)  For cases not resolved sooner, counsel shall again consider participation in ADR at the required Conference After Discovery (see LR 16.3). The assigned judge must be notified immediately if counsel wish to participate in an ADR process. 
  
(3)  In any case in which all counsel do not support participation in ADR, individual counsel may provide the judge confidential notice, in writing, of that counsel's desire for ADR. The judge will then make a determination as to whether the case should be included in the ADR program. 
  
(E)  Notification of Referral. The judge will notify the parties in writing when the judge has referred a case to an ADR process, specifying whether the referral is to the court-annexed program or otherwise. 
  
(F)  Selection of ADR Neutral. (1) General Referrals. For ADR processes conducted by others, the judge will appoint the ADR neutral. However, before making the appointment, the judge may direct that each party send the judge a list of the names of three (3) ADR neutrals after which the judge will then select the ADR neutral. If the parties have mutually agreed on one of the ADR neutrals listed in their submissions, the parties may so notify the judge, who in his or her discretion, may consider their recommendations. The judge will provide the parties written notice of the identity of the ADR neutral selected and will send a copy of the appointment to the ADR neutral. 
  
(2)  Referrals to Court-Annexed Program. In cases referred to the court-annexed program, the ADR administrator shall appoint the neutral after providing counsel with the names of three (3) or more proposed neutrals and considering any objections counsel may have to the proposed neutrals. 
  
(3)  Judicial Contact. Once a neutral has been appointed, counsel are not allowed to have any oral or written communication regarding the ADR process with the judge to whom the case is assigned. 
  
(4)  ADR Conferences. Once appointed, the ADR neutral will arrange for a conference at a time within thirty (30) days from the date of the notice naming the ADR neutral, unless otherwise ordered by the judge. 
  
(G)  Disqualification of ADR Neutrals. Any person selected as an ADR neutral may be disqualified for bias or prejudice as provided in 28 U.S.C. § 144 and shall be disqualified in any case in which such action would be required by a justice, judge, or magistrate judge governed by 28 U.S.C. § 455. 
  
(H)  Required Submissions Before ADR Conferences. At least seven (7) days before the ADR conference, the parties must submit to the ADR neutral: 
  
(a)  copies of relevant pleadings and motions; 
  
(b)  a short memorandum which identifies the persons, in addition to counsel, who will attend the ADR conference and identifies the individuals connected to the opposing litigant whose presence would be helpful to a productive session. The ADR neutral shall determine whether any person so identified should be requested to attend; 
  
(c)  a written statement, not to exceed ten (10) pages double spaced, which summarizes the legal and factual position of each party respecting the issues in dispute. For ENE conferences, each party also shall prepare a written evaluation statement; any written evaluation statements for an ENE conference shall not be submitted to the judge; 
  
(d)  such other relevant materials as the ADR neutral requests. 
  
At the conference, counsel shall be prepared to respond fully and candidly in a private caucus to questions by the ADR neutral regarding the estimated costs to counsel's clients of any remaining discovery and of litigating the case through trial, including attorneys' fees and expert witnesses, and regarding the claimed damages, including the method of computation. 
  
(I)  Procedure Applicable to all ADR Conferences. (1) Attendance. The attorney primarily responsible for each litigant's case must personally attend the ADR conference and must be prepared and authorized to discuss all relevant issues, including settlement unless excused by the neutral. The litigants must also be present unless excused by Court order. When a litigant is other than an individual, an authorized representative of such litigant, with full authority to settle, must attend. When a litigant has insurance coverage for the claims in dispute, an authorized representative of the insurance company, with full authority to settle, must attend. Willful failure of a party to attend an ADR conference will be reported to the administrator by the ADR neutral, who will then report the absence to a judicial officer for possible imposition of sanctions. 
  
ADR conferences will be private. Persons other than the litigants and their representatives may attend only with the permission of all litigants and with the consent of the ADR neutral. 
  
(2)  Time and Place. The ADR neutral will fix the date and length of each ADR conference. The conference will be held at a location agreeable to the ADR neutral and the litigants or as otherwise directed by the judge. 
  
(3)  Informal Procedure. The ADR conference, and such additional conferences as the ADR neutral deems appropriate, will be informal. 
  
(4)  Private Caucuses; Confidentiality. The ADR neutral may hold separate, private caucuses with any litigant or counsel. The ADR neutral must not disclose to any other party any information disclosed by a litigant during a caucus which that party indicates to the ADR neutral should be treated as confidential. It will be the responsibility of each party to clearly indicate to the ADR neutral which information is and is not deemed confidential by that litigant. 
  
(5)  Statements; Confidentiality. The ADR neutral shall have the litigants and their attorneys sign a form agreeing that any statements made or presented during the ADR conference are confidential and may not be used as evidence in any subsequent administrative or judicial proceeding. The only exception shall be if the judge requests a report from the EN evaluator in the judge's order appointing the EN evaluator. 
  
(J)  Procedure at Mediation Conference. (1) Procedure. The mediator will conduct the process in order to assist the litigants in arriving at a settlement of all or some of the issues involved in the case. The mediator will determine how to structure the mediation conference. 
  
(2)  Settlement Proposal by Mediator. If after reasonable efforts the litigants fail to develop settlement terms or upon request of the litigants, the mediator may submit to the litigants a final settlement proposal that the mediator believes to be fair. The litigants carefully will consider such proposal and, at the request of the mediator, will discuss the proposal with the mediator. The mediator may comment on questions of law at any appropriate time. 
  
(3)  Conclusion of the Mediation Process. The mediator will conclude the process when: 
  
(a)  a settlement is reached by the litigants; or 
  
(b)  the mediator concludes, and informs the litigants, that further efforts would not be useful. 
  
(K)  Procedure at ENE Conference. (1) Procedure. The evaluator will conduct the process in order to help the parties focus the issues and work efficiently and expeditiously to make the case ready for trial or settlement. The evaluator will determine how to structure the evaluation conference. 
  
(2)  Scope. At the initial conference, and at any additional conferences the evaluator deems appropriate, the evaluator may: 
  
(a)  permit each litigant to make a brief oral presentation of its position through counsel or otherwise; 
  
(b)  help the litigants to identify areas of agreement and, if feasible, enter stipulations; 
  
(c)  determine whether the litigants wish to negotiate, with or without the evaluator's assistance, before evaluation of the case; 
  
(d)  help the litigants identify issues and assess the relative strengths and weaknesses of the litigants' positions; 
  
(e)  help the litigants to agree on a plan for exchanging information and conducting discovery which will enable them to prepare expeditiously for the resolution of the case by trial, settlement, or dispositive motion; 
  
(f)  help the litigants to assess litigation costs realistically; 
  
(g)  determine whether one or more additional conferences would assist in the settlement or case development process and, if so, schedule the conference and direct the litigants to prepare and submit any additional written materials needed for the conference; 
  
(h)  at the final conference (which may be the initial conference), give an evaluation of the strengths and weaknesses of each litigant's case and of the probable outcome if the case is tried, including, if feasible, the dollar value of each claim and counterclaim; 
  
(i)  advise the litigants, if appropriate, about the availability of ADR processes that might assist in resolving the dispute; 
  
(j)  act as a mediator or otherwise assist in settlement negotiations either before or after presenting the evaluation called for in Section (2)(h) above; and 
  
(k)  assist the litigants in narrowing the issues in the case, and, if requested by the judge, the evaluator may send a report to the judge on whether a preliminary pretrial conference should be held with the judge under Rule 16 to further narrow the issues in the case. 
  
(L)  Report to the Court. Within seven (7) days following any ADR process, the ADR neutral will file a Report indicating the date and length of the ADR process and whether all required litigants were present. If a settlement agreement is reached, the Report will indicate that a settlement is reached and the date by which the final settlement agreement will be executed and the dismissal filed. If no settlement agreement is reached, the ADR neutral will report in writing that the ADR process was held, that no agreements were reached, and the recommendations, if any, of the ADR neutral as to the future processing of the case. The written Report shall be prepared by the ADR neutral (or at the ADR neutral's request, one of the litigants), shall be signed by the litigants, and shall be delivered to the ADR administrator. 
  
If a settlement is reached, the ADR neutral, or one of the litigants at the ADR neutral's request, shall prepare a written document reflecting briefly the terms of the settlement agreement which shall be signed by the litigants and retained by the ADR neutral and the litigants. 
  
(M)  Fee. (1) General. Litigants are encouraged to agree upon compensation of the ADR neutral at or before the first conference. Relevant factors to be considered in determining an appropriate fee include the complexity of the litigation, the degree of skill necessary to facilitate the dispute, and the ability of the litigants to pay. 
  
(2)  Court Annexed Program. Neutrals in the court-annexed ADR program are required to list their fee schedules as part of their applications. The Court will review fee schedules for reasonableness. Daily rather than hourly rates are encouraged. Any issues with regard to fees will be resolved by the ADR administrator. 
  
(3)  Before being placed on the roster for the Court's annexed ADR program, a neutral must agree to provide pro bono hours and hours at reduced rates to defray ADR costs for parties with limited ability to pay. The number of hours required will be determined by the judges. 
  

——————————

IV. Parties


——————————

Rule 23. Class Actions.

Rules text
Law reviews. -  For article, "Class Actions in the Year 2026:  A Prognosis," see 65 Emory L.J. 1569 (2016).  

——————————

23.1. Class Actions

Rules text
(A)  Complaint, Counterclaims, Crossclaims. (1) Caption. For all class actions the complaint shall bear next to the style of the case the designation "Complaint - Class Action." 
  
(2)  Class Action Allegations. Under a separate heading titled "Class Action Allegations", the complaint shall provide the following information: 
  
(a)  The section of Fed.R.Civ.P. 23 which is claimed to authorize maintenance of suit by class action. 
  
(b)  The size (or approximate size) and definition of the alleged class. 
  
(c)  The basis of the named plaintiff's or plaintiffs' claim to be an adequate representative of the class or, if defendants, the basis of the named defendant's or defendants' claim to be an adequate representative of the class. 
  
(d)  The alleged questions of law and fact which are common among members of the class. 
  
(e)  The allegations necessary to satisfy the criteria of section (b)(1) or (b)(2) of Fed.R.Civ.P. 23 or to support the findings required by section (b)(3) of Fed.R.Civ.P. 23. 
  
(f)  For actions requiring a jurisdictional amount, the basis for determination of that amount. 
  
The foregoing provisions shall apply, with appropriate adaptions, to any counterclaim or crossclaim alleged to be brought for or against a class. 
  
(B)  Class Certification. The plaintiff shall move within ninety (90) days after the complaint is filed for a determination under Fed. R. Civ. P. 23(c)(1) as to whether the suit may be maintained as a class action. Notwithstanding the foregoing, in any class action brought pursuant to the Private Securities Litigation Reform Act of 1995, or a class action in which one or more defendants have filed a motion to dismiss pursuant to Fed. R. Civ. P. 12 in lieu of an answer to the complaint, or a class action in which one or more parties file a motion for coordination and/r consolidation of multiple actions before the Judicial Panel on Multidistrict Litigation, the plaintiff shall move for a determination under Fed. R. Civ. P. 23(c)(1) within thirty (30) days after all defendants have filed an answer to the complaint. The Court may extend the time upon a showing of good cause. 
  
(C)  Communications with Actual or Putative Class Members. (1) Purpose. The administration of justice often requires that limited restrictions be placed on counsel and parties in cases in which class certification is sought or has been granted. In class actions where a putative class member is permitted to elect not to participate in the class action, there is an inherent risk that a class member's decision may, in the absence of Court regulation of communications regarding the class action, not be based on a complete and balanced presentation of the relevant facts. Special management of class actions is often necessary to protect the interests of both formal parties and absent class members. 
  
(2)  Restrictions on Communications. When class certification is sought in a case, all parties and/or their counsel are required to confer jointly to determine whether proper management of the case or the interests of putative class members require the entry of an order limiting either the parties or counsel in communications with putative class members. The conference shall occur as soon as practicable, but in no event later than twenty-one (21) days after the complaint is served. Within fourteen (14) days after the conference, counsel shall submit to the Court a joint statement of their collective or individual views as to whether an order should be entered limiting communications. If counsel agree no order is necessary, they shall so state in their report to the Court. If counsel agree that an order limiting communications should be entered, they shall submit the proposed content of such order and the grounds justifying entry of same. If counsel cannot agree whether an order should be entered or what the content of such an order should be, they shall report this to the Court and either submit stipulated facts for the Court's consideration or request a hearing to present evidence on the issue. Based on the record before the Court, an order limiting communications may be entered upon a finding that a failure to so limit communications would likely result in imminent and irreparable injury to one of the parties. Except as set forth in LR 23.1(C)(4)(a), neither the parties nor their counsel shall initiate communications with putative class members regarding the substance of the lawsuit until counsel presents the required report to the Court and any necessary order is entered pursuant to the report. 
  
(3)  Restrictions Applicable to All Class Actions. In all cases where class certification is sought or granted, the following shall apply: 
  
(a)  All parties and counsel are forbidden to solicit fees and expenses or agreements to pay fees and expenses from prospective or actual class members who are not formal parties or who do not plan to become formal parties. 
  
(b)  All parties and counsel are forbidden to communicate with prospective or actual class members in a way which tends to misrepresent the status, purpose, and effects of the action or any actual or potential Court orders therein, which may create impressions tending without cause to reflect adversely on any party, any counsel, the Court, or the administration of justice. 
  
(4)  Class Actions Under the Private Securities Litigation Reform Act of 1995. The Private Securities Litigation Reform Act of 1995 ("Reform Act") provides for a notice to be published following the commencement of a securities class action. 15 U.S.C. §§ 78u-4(a)(3)(A)(i), 77z-1(a)(3)(A)(i). The Court finds that certain practices in Reform Act class actions have the potential to harm the interests of class members and/or defendants and can interfere with the orderly administration of justice. For example, the Court finds that numerous notices of the same litigation have been released, thereby creating the potential for confusion for potential class members and potential damage to the interests of shareholders and businesses. The Court finds further that the measures adopted herein are reasonably necessary to protect the interests of class members, realize the goals of the Reform Act, and balance the rights of those who wish to prosecute a Reform Act class action or communicate about it. 
  
(a)  Notice of the Reform Act Class Action. 
  
(i)  Contents of the Notice. Consistent with the provisions of 15 U.S.C. 78u-4(a)(3)(A)(i), 77z-1(a)(3)(A)(i), following the filing of any Reform Act class action in this District, each law firm on a complaint may choose to publish a notice. Such notice shall have as its headline "Notice of Filing Securities Class Action Against [Defendant or Defendants]" and shall provide the following information as required by the Reform Act: 
  
(1)  the pendency of the action; 
  
(2)  the claims asserted therein; 
  
(3)  the purported class period; 
  
(4)  that, not later than sixty (60) days after the date on which the first notice is published, any member of the purported class may move the Court to serve as lead plaintiff of the purported class; and 
  
(5)  contact information for the law firm issuing the notice, including the name of a contact person who is designated to discuss the lawsuit with putative class members, an address, a telephone number, and a website and e-mail address, if applicable. However, the notice shall not contain a promotional statement for any law firm. 
  
(ii)  Type of Publication. The one notice pursuant to subsection (i) shall be published in a widely circulated national business-oriented publication or wire service. 
  
(iii)  Only One Notice Per Law Firm. Unless otherwise ordered by the Court, there shall be only one notice per law firm regardless of the number of complaints filed in this Court arising out of the same or similar set of facts or circumstances. No attorney seeking to represent the putative class shall initiate any other communication with putative class members unless approved in advance by the Court. Such Court approval will be granted if the communication is deemed by this Court to be reasonably necessary to achieve the purposes of the Reform Act. This rule does not affect the rights or obligations of defendants to give notice of the pendency of the suit, nor does it preclude counsel for either party from contacting class members whom they believe to be fact witnesses or with whom they have an attorney-client relationship. 
  
(b)  Motion for Appointment of Lead Plaintiff. Pursuant to 15 U.S.C. §§ 78 u-4(a)(3)(B)(i) and (v), 77z-1(a)(3)(A)(i) and (v), the Court shall consider any motion for appointment of lead plaintiff and lead plaintiff's counsel in a Reform Act class action within ninety (90) days after the date on which the first Notice is published pursuant to 15 U.S.C. §§ 78 u-4(a)(3)(A)(i), 77z-1(a)(3)(A)(i), and this rule or as soon thereafter as practicable. Consistent with the purpose and terms of the Reform Act, in considering and ruling upon such a motion as to appointment of lead plaintiff and lead counsel, the Court will consider, among other relevant factors, the following: 
  
(i)  the proposed lead plaintiff's financial loss, recognizing that the presumption that the person with the largest financial interest in the relief sought is the most adequate lead plaintiff is rebuttable; 
  
(ii)  whether the proposed lead plaintiff's counsel has complied with the Local Rules of this Court; 
  
(iii)  whether the proposed lead plaintiff's counsel promotes the efficient conduct of the litigation; and 
  
(iv)  the relevant experience of the proposed lead plaintiff's counsel. 
  
(c)  Certification of Proposed Lead Counsel. Any law firm seeking to be appointed lead counsel pursuant to the Reform Act, 15 U.S.C. §§ 78 u-4(a)(3)(B)(v), 77z-1(a)(3)(B)(v), shall submit with its motion papers a sworn certification stating that with regard to the case at bar, such law firm: 
  
(i)  has issued or caused to be issued no more than one notice to putative class members (except as authorized by LR 23.1(C)(4)(a)(iii)); 
  
(ii)  has complied with the Local Rules of this Court; and 
  
(iii)  has complied with the applicable State Bar of Georgia ethical rules. 
  
(5)  Ethical and Other Obligations Not Affected. The obligations and prohibitions of the foregoing rule are not exclusive. All other ethical, legal, and equitable obligations to which counsel and/or parties are subject are not affected by this rule. 
  
Law reviews. -  For article, " 'Clientless' Prosecutors," see 51 Ga. L. Rev. 693 (2017). For annual survey on class actions, see 68 Mercer L. Rev. 951 (2017).  

  For comment, "The End of Low-Value Consumer Class Action Lawsuits?: The Federal Circuit Split on the Ascertainability Requirement for Class Certification," see 68 Mercer L. Rev. 1107 (2017).  


JUDICIAL DECISIONS
 
		ANALYSIS
   	General Consideration
   	Counsel Forbidden to Communicate
 


 General Consideration


Construction with Fair Labor Standards Act. - In a putative Fair Labor Standards Act collective action, the court noted that, from its numbering, N.D. Ga. R. 23.1 was intended as a corollary to Fed. R. Civ. P. 23, and the employees correctly noted that Rule 23 did not apply to 29 U.S.C. § 216(b) collective actions; Fed. R. Civ. P. 23 and 29 U.S.C. § 216(b) actions were mutually exclusive and irreconcilable. Maddox v. Knowledge Learning Corp., 499 F. Supp. 2d 1338 (N.D. Ga. 2007).  

Cited in George v. United Fed. Sav. & Loan Ass'n, 63 F.R.D. 631 (N.D. Ga. 1974); Scott v. Parham, 69 F.R.D. 324 (N.D. Ga. 1975); Amswiss Int'l Corp. v. Heublein, Inc., 69 F.R.D. 663 (N.D. Ga. 1975); Davis v. Howard, 404 F. Supp. 678 (N.D. Ga. 1975); Brown v. J.P. Allen Co., 79 F.R.D. 32 (N.D. Ga. 1978); Truck Drivers & Helpers Local 728 v. City of Atlanta, 468 F. Supp. 620 (N.D. Ga. 1979); Grimes v. Pitney Bowes, Inc., 480 F. Supp. 1381 (N.D. Ga. 1979); Zarate v. Younglove, 86 F.R.D. 80 (C.D. Cal. 1980); Bernard v. Gulf Oil Co., 619 F.2d 459 (5th Cir. 1980); Ferrell v. Busbee, 91 F.R.D. 225 (N.D. Ga. 1981); Newell v. Prudential Ins. Co. of Am., 725 F. Supp. 1233 (N.D. Ga. 1989); Abdallah v. Coco-Cola Co., 186 F.R.D. 672 (N.D. Ga. 1999).  


 Counsel Forbidden to Communicate


Unauthorized telephone solicitation. - A massive telephone campaign in which the defendant in a class action, on the advice of its counsel, solicited exclusion requests from about 4,000 prospective class members prior to the mailing of the class notice, without notice to, and in violation of the order of, the court and without notice to plaintiffs' counsel violated this rule, justifying the following relief: (1) The voidability of exclusion requests; (2) a fine of $50,000.00 against defendant's counsel and his law firm; (3) award of plaintiffs' fees and expenses in connection with the class notice and present hearing, to be borne jointly and severally by defendant's counsel, his law firm and defendant; and (4) disqualification of defendant's counsel. Kleiner v. First Nat'l Bank, 102 F.R.D. 754 (N.D. Ga. 1983), modified, 751 F.2d 1193 (11th Cir. 1985).  


RESEARCH REFERENCES

Am. Jur. 2d. - 32 Am. Jur. 2d, Federal Practice and Procedure, §§ 1850-2162. 59 Am. Jur. 2d, Parties, §§ 47-91.  

C.J.S. - 35A C.J.S., Federal Civil Procedure, §§ 63-93. 67A C.J.S., Parties, §§ 21-32.  

ALR. - Propriety of allowing class member to opt out in class action certified under subsections (b)(1) or (b)(2) of Rule 23 of Federal Rules of Civil Procedure, 146 A.L.R. Fed. 563.  

——————————

V. Depositions and Discovery


——————————

Rule 26. General Provisions Governing Discovery; Duty of Disclosure.


——————————

26.1. Initial and Expert Disclosures

Rules text
(A)  Applicability. The parties to civil actions shall make the initial disclosures required by Fed.R.Civ.P. 26(a)(1) at or within thirty (30) days after the appearance of a defendant by answer or motion. Expert disclosures shall be made as required by Fed.R.Civ.P. 26(a)(2) and by LR 26.2(C). Pretrial disclosures (Fed.R.Civ.P. 26(a)(3)) are addressed in LR 16.4, Consolidated Pretrial Order. 
  
(B)  Procedures. (1) Standard Form. The Court has prepared a form, Initial Disclosures, which counsel shall be required to use. A copy of the form is included as Form I in Appendix B and copies of the form may be obtained by counsel at the public filing counter in each division. No modifications or deletions to the form shall be made without prior permission of the Court. All disclosures must be answered fully in writing in compliance with Fed.R.Civ.P. 26. See also  Fed.R.Civ.P. 37 regarding failure to make disclosures. 
  
(2)  Multiple Parties. If there is more than one (1) plaintiff or more than one (1) defendant in the action, each plaintiff and each defendant must submit the disclosures separately unless a disclosure is the same for all plaintiffs or all defendants. 
  
(3)  Attorney's Signature Required. Initial Disclosures shall be certified as directed by Fed.R.Civ.P. 26(g)(1). Sanctions, if appropriate, will be imposed according to Fed.R.Civ.P. 26(g)(3) and 37(c). 
  
(4)  Removed Cases. For purposes of this rule, any time period stated to run from the appearance of a defendant will run from the date the removed case is filed in this Court. 
  
(C)  Supplementation and Amendment of Disclosures. The duties of a party to supplement and amend prior initial, expert or pretrial disclosure are set forth in Fed.R.Civ.P. 26(e). 
  


JUDICIAL DECISIONS

Supplemental expert reports. - Supplemental expert report filed after briefing and a hearing on the matter was not the time to inform the court and the corporations as to what materials the expert may have relied upon; Fed. R. Civ. P. 26 and N.D. Ga. R. 26 as to the use of experts established clear and well-defined time deadlines for the disclosure of expert reports. Moreover, for every case that the trustee cited to argue that an expert should be permitted to expand on the details of an expert report, the corporations could provide contrasting authority standing for the proposition that experts should not be permitted to bolster their expert opinions through supplements; therefore, the court found no reason to reconsider its prior ruling that the trustee could not submit a new supplemental report from the professor. Kipperman v. Onex Corp.,    F. Supp. 2d    (N.D. Ga. Mar. 2, 2010).  

——————————

26.2. Discovery Period

Rules text
(A)  Commencement; Length. The discovery period shall commence thirty days after the appearance of the first defendant by answer to the complaint, unless the parties mutually consent to begin earlier. In removed cases, the discovery period commences thirty days after the removed case is filed in this Court if any defendant has appeared by answer to the complaint prior to removal. 
  
The discovery tracks established in this Court are: (1) zero-months discovery period; (2) four-months discovery period; and (3) eight-months discovery period. A chart showing the assignment of cases to a discovery track by filing category is contained in Appendix F. 
  
(B)  Adjustments to Discovery Period. The Court may, in its discretion, shorten or lengthen the time for discovery. Motions requesting extensions of time for discovery must be made prior to expiration of the existing discovery period and will be granted only in exceptional cases where the circumstances on which the request is based did not exist or the attorney or attorneys could not have anticipated that such circumstances would arise at the time the joint Preliminary Report and Discovery Plan was filed. 
  
(C)  Expert Witnesses. Any party who desires to use the testimony of an expert witness shall designate the expert sufficiently early in the discovery period to permit the opposing party the opportunity to depose the expert and, if desired, to name its own expert witness sufficiently in advance of the close of discovery so that a similar discovery deposition of the second expert might also be conducted prior to the close of discovery. 
  
Any party who does not comply with the provisions of the foregoing paragraph shall not be permitted to offer the testimony of the party's expert, unless expressly authorized by Court order based upon a showing that the failure to comply was justified. 
  
Any party objecting to an expert's testimony based upon Daubert v. Merrell Dow Pharms., Inc.,  509 U.S. 579, 113 S. Ct. 2786 (1993) shall file a motion no later than the date that the proposed pretrial order is submitted. Otherwise, such objections will be waived, unless expressly authorized by Court order based upon a showing that the failure to comply was justified. 
  

  Editor's notes. - This rule was amended effective July 1, 2015.  


JUDICIAL DECISIONS

Prior testimony. - Where a valuation expert testified at voir dire in other case, but did not testify at that case as an expert, the other case did not have to be disclosed as other testimony that the expert had given in the preceding four years; therefore, the court denied the estate executor's motion to impose preliminary sanctions for violations of Fed. R. Civ. P. 26(a)(2)(B) and U.S. Dist. Ct., N.D. Ga., Atlanta Div., R. 26.2C. Estate of Heazel v. United States,    F. Supp. 2d    (N.D. Ga. Feb. 4, 2004).  

Exclusion of expert testimony. - Because the customer failed to demonstrate that the failure to comply with U.S. Dist. Ct., N.D. Ga., R. 26.2(C) was justified, and the expert was not identified until more than five months after the court-ordered deadline, the distributor's motion to exclude the customer's expert witness's testimony was granted. Fedrick v. Mercedes-Benz USA, LLC, 366 F. Supp. 2d 1190 (N.D. Ga. 2005).  
Affidavit of an expert of former agents of trademark owners was properly excluded under Fed. R. Civ. P. 26(a)(2) and N.D. Ga. R. 26.2C because the agents failed to disclose the expert during discovery in an infringement action and failed to file an expert report. W. Union Holdings, Inc. v. E. Union, Inc., 316 Fed. Appx. 850 (11th Cir. 2008)(Unpublished).  
Where the discovery period ended on July 2, 2007 and defendants, the participants in an "estate planning" insurance program covering the deceased elderly insured, named a particular individual as an expert on July 2, 2007, the last day of the discovery period, it was a clear violation of N.D. Ga. R. 26.2(C) and his testimony was not considered during the analysis of plaintiff insurer's motion for summary judgment. Am. Gen. Life Ins. Co. v. Schoenthal Family, L.L.C., 248 F.R.D. 298 (N.D. Ga. 2008), aff'd, 555 F.3d 1331 (11th Cir. 2009).  

Expert witness disclosure. - Plaintiffs' motion to exclude was denied as to one witness because defendant's failure to disclose the witness as an expert witness was substantially justified; as defendant noted, defendant did not retain or specially employ the witness as an expert witness. McSweeney v. Kahn,    F. Supp. 2d    (N.D. Ga. Aug. 6, 2008).  
Pursuant to N.D. Ga. R. 26.2(C) and Fed. R. Civ. P. 37(c)(1), the court declined to rely on an expert's declaration as to insolvency and reasonably equivalent value, which the court found to be an improper supplemental expert report submitted out of time, in violation of requirements of the rules, far after the close of discovery and with no possibility for cross examination. Kipperman v. Onex Corp., 411 Bankr. 805 (N.D. Ga. 2009).  

Untimely expert witness disclosure. - Customer's motion for leave to file an untimely expert witness disclosure under U.S. Dist. Ct., N.D. Ga., R. 26.2(C) was denied where a recent decision, which the customer argued altered the legal landscape, in fact, did not establish new law; the customer's counsel was aware of that recent decision nearly seven months before the close of discovery, and the customer's arguments concerning the pre-Monroe belief in the sufficiency of the customer's own testimony with respect to valuation of the car was contradicted by the retention of another expert to value the car. Fedrick v. Mercedes-Benz USA, LLC, 366 F. Supp. 2d 1190 (N.D. Ga. 2005).  
Expert testimony of a treating physician in a medical malpractice action was precluded under Fed. R. Civ. P. 37(c)(1) because plaintiffs failed to timely disclose the physician as an expert as required under Fed. R. Civ. P. 26(a) and N.D. Ga. R. 26.2, and plaintiffs should have known that an expert medical witness was necessary to prove their claims prior to defendants' disclosure of their medical expert. Morrison v. Mann, 244 F.R.D. 668 (N.D. Ga. 2007).  

Sanctions. - Developers were entitled to sanctions under Fed. R. Civ. P. 37(c) of attorneys' fees and the exclusion of expert testimony for a county's summary judgment motion because the county failed to make the required disclosures of the experts' testimony pursuant to Fed. R. Civ. P. 26(a) and N.D. Ga. R. 26.2. Hallmark Developers v. Fulton County,    F. Supp. 2d    (N.D. Ga. Sept. 27, 2004).  

Cited in Cahela v. Bernard, 155 F.R.D. 221 (N.D. Ga. 1994); Goolsby v. Gain Techs., Inc.,    F.3d    (11th Cir. Jan. 21, 2010)(Unpublished).  

——————————

26.3. Service and Filing of Discovery Material

Rules text
(A)  Filing Not Generally Required. Interrogatories, requests for inspection, requests for admission, and answers and responses thereto shall be served upon other counsel or parties, but they shall not be routinely filed with the Court. The party responsible for service of the discovery material shall, however, file a certificate with the clerk indicating the date of service. Counsel shall also retain the original discovery material and become its custodian. 
  
(B)  Selective Filing Required for Motions, Trial and Appeal. (1) The custodial party shall file with the clerk at the time of use at trial or with the filing of a motion those portions of depositions, interrogatories, requests for documents, requests for admission and answers or responses thereto which are used at trial or which are necessary to the motion. 
  
(2)  Where discovery materials not previously in the record are needed for appeal purposes, the Court, upon application, may order or counsel may stipulate in writing that the necessary materials be filed with the clerk. 
  


JUDICIAL DECISIONS

Extension of discovery period. - Although plaintiff filed for an extension of discovery two months into the four month discovery period, the court found that plaintiff had not shown diligence in pursuing discovery or grounds for an extension, and therefore plaintiff's motion was denied. Couch v. Cobb County Superior Court, 874 F. Supp. 1378 (N.D. Ga. 1995).  

Designation of expert witnesses not timely. - Plaintiffs whose designation of expert witnesses was well beyond the end of discovery, and thus was not made "sufficiently early" to permit defendant an opportunity to depose the witnesses and to retain their own experts, and whose failure to comply was not justified, clearly violated subsection (c) of this rule. Chakales v. Hertz Corp., 152 F.R.D. 240 (N.D. Ga. 1993).  

Supporting documentation to be attached to motion. - Parties are not required to file complete depositions with the court in connection with a motion for summary judgment, but they are required to attach those portions of depositions which are necessary to the motion, and they are also required to clearly identify for the court all record materials upon which they are relying. Porsche Cars N. Am., Inc.  v. Lloyd Design Corp.,    F. Supp. 2d    (N.D. Ga. Mar. 26, 2002).  

Cited in Ochoa v. Principal Mut. Ins. Co., 144 F.R.D. 418 (N.D. Ga. 1992).  

——————————

Rule 30. Depositions upon Oral Examination.


——————————

30.1. Expert Witnesses

Rules text
Limitations regarding the timing of expert depositions and listing of potential and expected expert witnesses at trial (see Fed. R. Civ. P. 26(a)(2)), are set forth in LR 26.2(C) and LR 16.4(B)(18), respectively. 
  

  Editor's notes. - This rule was amended effective May 1, 2001 and April 15, 2019.  

——————————

Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions.


——————————

37.1. Motions to Compel a Disclosure or Discovery

Rules text
A.  Form. A motion to compel a disclosure under LR 26.1 or to compel a response to discovery conducted pursuant to the Federal Rules of Civil Procedure shall: 
  
(1)  Include the certification of counsel with regard to the duty to confer required by Fed.R.Civ.P. 37(a)(2)(A)(B); 
  
(2)  Quote verbatim each disclosure, interrogatory, deposition question, request for designation of deponent, or request for inspection to which objection is taken; 
  
(3)  State the specific objection; 
  
(4)  State the grounds assigned for the objection (if not apparent from the objection); and 
  
(5)  Cite authority and include a discussion of the reasons assigned as supporting the motion. 
  
The motion shall be arranged so that the objection, grounds, authority, and supporting reasons follow the verbatim statement of each specific disclosure, interrogatory, deposition question, request for designation of deponent, or request for inspection to which an objection is raised. 
  
B.  Time for Filing. Unless otherwise ordered by the Court, a motion to compel a disclosure or discovery must be filed within the time remaining prior to the close of discovery or, if longer, within fourteen (14) days after service of the disclosure or discovery response upon which the objection is based. The close of discovery is established by the expiration of the original or extended discovery period or by written notice of all counsel, filed with the Court, indicating that discovery was completed earlier. 
  
C.  Procedures. Motions to compel are subject to the general motion requirements set forth in LR 7.1. 
  

Effective date. - Amended effective April 15, 2019.  


JUDICIAL DECISIONS

Untimely filing of discovery requests. - The intent of this rule is for all discovery requests to be served by the end of the third month of discovery, thereby allowing the opposing party its full 30 days to respond, as allowed by the federal rules. Since no extension of discovery beyond the four-month period allowed by Rule 225-1(a) was sought or granted, the plaintiff's discovery requests filed some two weeks prior to the close of discovery were untimely, and a motion to compel with respect to those requests was improper. Beller v. Credit Alliance Corp., 106 F.R.D. 557 (N.D. Ga. 1985).  

Discovery period not extended. - When there was no written notice on record that the discovery period had been extended under N.D. Ga. R. 37.1 in an employee's discrimination case, the district court properly denied the employee's motion for partial summary judgment because the motion was untimely and because adjudication was more efficient. Enwonwu v. Fulton-Dekalb Hosp. Auth., 286 Fed. Appx. 586 (11th Cir. May 12, 2008)(Unpublished).  

Failure of attorneys to confer. - Where no certificate concerning the conference between opposing attorneys was filed with the motion to compel discovery, and the plaintiff's attorney stated that counsel had not discussed with him the inadequacy of the answers to the interrogatories, the motion to compel was denied for failure to confer as required by the local rule. Madden v. Cleland, 105 F.R.D. 520 (N.D. Ga. 1985).  

Failure to list request and objection. - In a case in which an individual was awarded $300,000 and filed a motion to compel post-judgment discovery, the individual's motion as to Request 10 was denied because the individual had failed to comply with N.D. Ga. 37.1(A); the motion to compel completely omitted Request 10 and the estate's objection thereto. Huff v. Huff,    F. Supp. 2d    (N.D. Ga. Aug. 15, 2006).  

Court did not abuse discretion in entry of discovery orders. - See American Key Corp. v. Cole Nat'l Corp., 762 F.2d 1569 (11th Cir. 1985).  


RESEARCH REFERENCES

C.J.S. - 26A C.J.S., Depositions, § 80. 35A C.J.S., Federal Civil Procedure, §§ 594, 596.  

ALR. - Federal district court's power to impose sanctions on non-parties for abusing discovery process, 149 A.L.R. Fed. 589.  
Sanctions available under Rule 37, Federal Rules of Civil Procedure, other than exclusion of expert testimony, for failure to obey discovery order not related to expert witness, 156 A.L.R. Fed. 601.  

——————————

VI. Trials


Cross references. - Attorneys: Admission to Practice before the Court, LR 83.1.  

——————————

Rule 39. Trial by Jury or by the Court.


——————————

39.1. Pleadings and Exhibits; Appeal Records; Closed Files

Rules text
Refer to LR 79.1. 
  

——————————

39.2. Taxation of Costs in Late-Settling Cases

Rules text
A.  Settlement Before Trial. Whenever a civil action scheduled for jury trial is settled or otherwise disposed of in advance of the actual trial, then, except for good cause shown, juror costs for one day shall be assessed equally against the parties and their counsel or otherwise assessed or relieved as directed by the Court. Juror costs include attendance fees, per diem, mileage, and parking. No juror costs will be assessed if notice of settlement or other disposition of the case is given to both the courtroom deputy of the judge to whom the case is assigned and to the Jury Section of the clerk's office one full business day prior to the scheduled trial date. 
  
B.  Settlement Before Verdict. Except upon a showing of good cause, the Court shall assess the juror costs equally against the parties and their counsel whenever a civil action proceeding as a jury trial is settled at trial in advance of the verdict. The judge may, in the discretion of the judge, direct that the juror costs be relieved or that they be assessed other than equally among the parties and their counsel. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

39.3. Attorneys: At Trial

Rules text
A.  Presence During Trial. (1) Presence Required. It shall be the duty of counsel in all jury cases to be present at all portions and phases of trial including the time during which the jury is considering its verdict, unless excused by the Court. The Court and Court officials shall have no duty to telephone or notify counsel after the jury has retired to consider the verdict. 
  
(2)  Presumptions. Unless the contrary affirmatively appears of record, it will be presumed that the parties and their counsel were present at all stages of the trial or, if absent, that their absence was voluntary and constituted a waiver of their presence. 
  
B.  Limitations on Participation. (1) Witness Examination. Unless the Court permits otherwise, only one (1) attorney on each side shall examine or cross-examine a witness. 
  
(2)  Argument to the Jury. (a) Unless the Court permits otherwise, the merits of an action or proceeding shall not be argued by more than two (2) attorneys on each side. 
  
(b)  The party bearing the burden of persuasion at trial shall be entitled to open and close the arguments to the jury. 
  
(c)  If the party waives the party's right to make an opening argument, the party's rebuttal argument is limited to those matters argued by the opposing party in that party's closing argument. 
  
(3)  Attorney as Witness. In this Court, an attorney for a party who is examined as a witness in an action or proceeding and who gives testimony on the merits shall not be permitted to argue the merits of the case or proceeding, either to the Court or to the jury, except with the permission of the Court. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

39.4. Restrictions on Media and Release of Information

Rules text
Refer to LR 83.4. 
  

——————————

39.5. Continuances

Rules text
A.  Generally. A continuance of any trial, pretrial conference, or other hearing will be granted only on the basis of exceptional circumstances. No such continuance will be granted on stipulation of counsel alone, but shall require an order of the Court. 
  
B.  Absence of Witness. Motions for continuance on account of the absence of any witness must show the steps which have been taken to secure the attendance of the witness and must reveal the nature of the witness' testimony. The motion must also state the time at which the witness will be available and, unless waived, must include a certificate of a doctor when illness of the witness is claimed. The stipulation of the adversary as to the witness' testimony shall be sufficient reason for denial of the motion for continuance. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

Rule 40. Assignment of Cases for Trial.


——————————

40.1. Trial Calendar

Rules text
A case shall be presumed ready for trial on the first calendar after the pretrial order is filed unless another time is specifically set by the Court. 
  

Effective date. - Amended April 15, 2019.  

——————————

Rule 41. Dismissal of Actions.


——————————

41.1. Voluntary Dismissal

Rules text
Orders of voluntary dismissal under Fed.R.Civ.P. 41(a)(1) may be obtained from the clerk who is authorized to grant, sign, and enter such orders of dismissal. 
  

——————————

41.2. Dismissal Without Prejudice

Rules text
A.  Omission of Response Date on Summons. Failure of a party or attorney for a party to state the correct response time on a summons or notice of lawsuit and request for waiver of service of summons attached to a complaint, third-party complaint, or any other pleading that requires a summons shall constitute grounds for dismissal of the action without prejudice. 
  
B.  Failure to Update Office Address and Number. The failure of counsel for a party or of a party appearing pro se  to keep the clerk's office informed of any change in address and/or telephone number which causes a delay or otherwise adversely affects the management of the case shall constitute grounds either for dismissal of the action without prejudice or for entry of a default judgment. 
  

  Editor's notes. - This rule was amended effective March 1, 2016.  


JUDICIAL DECISIONS

Good faith effort sufficient. - Incarcerated pro se civil litigant's good faith efforts to comply with this rule on three separate occasions by sending in his change of address, but the court continued to send documents to his first address, did not warrant dismissal of his action. Kilgo v. Ricks, 983 F.2d 189 (11th Cir. 1993).  

Cited in EarthLink, Inc. v. Log On Am., Inc.,    F. Supp. 2d    (N.D. Ga. Mar. 24, 2006).  

——————————

41.3. Dismissal for Want of Prosecution

Rules text
A.  Dismissal Authorized. The Court may, with or without notice to the parties, dismiss a civil case for want of prosecution if: 
  
(1)  A plaintiff or attorney willfully fails or refuses to make a case ready or refuses to cause a case to be made ready for placement on the trial calendar; or 
  
(2)  A plaintiff or plaintiff's attorney shall, after notice, fail or refuse to appear at the time and place fixed for pretrial or other hearing or trial in a case or fail or refuse to obey a lawful order of the Court in the case; or 
  
(3)  A case has been pending in this Court for more than six (6) months without any substantial proceedings of record, as shown by the record docket or other manner, having been taken in the case. 
  
B.  Adjudication on the Merits. In accordance with the provisions of Fed.R.Civ.P. 41(b), a dismissal for want of prosecution operates as an adjudication upon the merits of the action unless the Court specifies otherwise in its order of dismissal. 
  

Effective date. - Amended effective April 15, 2019.  


JUDICIAL DECISIONS

Reopening cases. - Where plaintiff inmate's deliberate indifference action against defendant prison officials was dismissed with prejudice under Fed. R. Civ. P. 41(b) and N.D. Ga. R. 41.3 for failure to comply with orders to amend, because all federal filings had been blocked by another judge, the case was reopened and the inmate was granted one final opportunity to amend, but only as instructed. Skillern v. Ga. Dep't of Corr.,    F. Supp. 2d    (N.D. Ga. Mar. 26, 2008).  

Dismissal with prejudice inappropriate. - Sua sponte dismissal with prejudice of a prisoner's first amendment claims for failure to fill out certain forms in a timely manner was vacated and remanded because the district court failed to demonstrate extreme circumstances warranting such a harsh sanction in the absence of a finding that other sanctions would be ineffective or inappropriate; the prisoner's circumstances as a pro se prisoner, leading to an eight-month delay in filling out the court ordered form, did not appear to be the result of contumaciousness, willful delay, or so extreme as to warrant the use of a sanction of "last resort," and the district court failed to make any findings regarding the effectiveness of other sanctions, proceeding straight to the harshest sanction available despite having had the opportunity to correct the prisoner's failure to comply. Gormley v. Nix,    F.3d    (11th Cir. Aug. 31, 2005)(Unpublished).  

Dismissal appropriate. - Plaintiff did not file the two affidavits of service on the bank until after the court's deadline. Therefore, the affidavits were untimely and in violation of the district court's order, and the district court did not err in dismissing the bank under N.D. Ga. R. 41.3(A)(2). White v. Ams. Servicing Co.,    F.3d    (11th Cir. Feb. 1, 2012)(Unpublished).  
Dismissing an employment discrimination case with prejudice was not error because the employee engaged in a clear pattern of delay and repeatedly failed to produce documents as ordered, even after receiving a written warning that failure to obey would result in a recommendation of dismissal and after the magistrate judge allowed more time to comply, which showed that sanctions less severe than dismissal would be inadequate; moreover, the employee's pro se status did not excuse failure to comply. Watts v. Ford Motor Co.,    F.3d    (11th Cir. Apr. 27, 2016)(Unpublished).  

Appealability. - In plaintiff home buyer's case against defendant companies, because the district court dismissed the case without prejudice for failure to follow a court order, according to N.D. Ga. R. 41.3(2)(a), the dismissal was an adjudication on the merits, and the appellate court could therefore consider the appeal. Jones v. Commonwealth Land Title Ins. Co.,    F.3d    (11th Cir. Jan. 25, 2012), cert. dismissed, mot. denied,    U.S.    , 133 S. Ct. 35, 183 L. Ed. 2d 671 (2012)(Unpublished).  

Cited in Miree v. United States, 490 F. Supp. 768 (N.D. Ga. 1980); Burden v. Yates, 644 F.2d 503 (5th Cir. 1981); Chapman v. Misdom-Frank & Sklar, 124 F.R.D. 233 (N.D. Ga. 1988).  


RESEARCH REFERENCES

Am. Jur. 2d. - 24 Am. Jur. 2d, Dismissal, Discontinuance, and Nonsuit, §§ 41-64.  

C.J.S. - 27 C.J.S., Dismissal and Nonsuit, §§ 1-5, 45-86. 35B C.J.S., Federal Civil Procedure, §§ 791-878.  

——————————

Rule 43. Taking of Testimony.

Rules text


——————————

43.1. Deposition Testimony at Trial

Rules text
Counsel are required to list in the Pretrial Order all persons whose testimony at trial will be given by deposition and designation of the portions of each person's deposition which will be introduced. Objections not filed by the date on which the case is first scheduled for trial shall be deemed waived or abandoned. Extraneous and unnecessary matters, including non-essential colloquy of counsel, shall not be permitted to be read into evidence. No depositions shall be permitted to go out with the jury. 
  

Effective date. - Amended effective April 15, 2019.  


JUDICIAL DECISIONS

Cited in Miree v. United States, 490 F. Supp. 768 (N.D. Ga. 1980); Burden v. Yates, 644 F.2d 503 (5th Cir. 1981); Chapman v. Misdom-Frank & Sklar, 124 F.R.D. 233 (N.D. Ga. 1988).  


RESEARCH REFERENCES

Am. Jur. 2d. - 24 Am. Jur. 2d, Dismissal, Discontinuance, and Nonsuit, §§ 41-64.  

C.J.S. - 27 C.J.S., Dismissal and Nonsuit, §§ 1-5, 45-86. 35B C.J.S., Federal Civil Procedure, §§ 791-878.  

——————————

43.2. Excusal of Witnesses

Rules text
All witnesses called to testify will be subject to the control of counsel who subpoenaed them (or secured their voluntary appearance). At the close of the witness' testimony, counsel need not ask the Court's permission to excuse the witness. Rather, the witness may be excused unless other counsel requests at that time that the witness not be excused. If the witness is not excused, the witness must remain within the environs of the courtroom for the remainder of the court session on that day. Attendance on subsequent dates is not required unless the party desiring the witness' attendance serves a subpoena upon the witness. Payment of a witness' per diem and other covered expenses is the responsibility of counsel who on that date has the witness under subpoena. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

Rule 47. Selection of Jurors.


——————————

47.1. Jury Selection and Qualification

Rules text
Prospective grand and petit jurors shall be selected and qualified and jury panels shall be drawn pursuant to the Jury Selection and Service Act of 1968, 28 U.S.C. §§ 1861-70, and the current Jury Plan of this Court. The Jury Plan of this Court is attached hereto as Appendix A and is made a part of these rules. 
  

Effective date. - Amended effective April 15, 2019.  


RESEARCH REFERENCES

Am. Jur. 2d. - 38 Am. Jur. 2d, Grand Jury, §§ 12, 32-41. 47 Am. Jur. 2d, Jury, §§ 124-154.  

C.J.S. - 38 C.J.S., Grand Juries, §§ 1-47. 50 C.J.S., Juries, §§ 1-83, 89, 90, 164-191.  

ALR. - Validity of agreement, by stipulation or waiver in state civil case, to accept verdict by number of proportion of jurors less than that constitutionally permitted, 15 A.L.R.4th 213.  
Presence of alternate juror in jury room as ground for reversal of state criminal conviction, 15 A.L.R.4th 1127.  

——————————

47.2. Voir Dire Procedures

Rules text
Counsel shall include in the proposed Pretrial Order: 
  
(1)  A joint listing of the questions which the parties wish the Court to propound to the jurors concerning their legal qualifications to serve. 
  
(2)  A listing by each party of requested general voir dire questions to the jurors. 
  
The Court will question prospective jurors as to their address and occupation and as to the occupation of a spouse, if any. Follow-up questions by counsel may be permitted. The determination of whether the district judge or counsel will propound general voir dire questions is a matter of courtroom policy which shall be established by each judge. 
  

Effective date. - Amended April 15, 2019.  

——————————

47.3. Restricted Contact With Jurors

Rules text
During trial or after the conclusion of a trial, no party, agent or attorney shall communicate with any members of the petit jury, including alternate or excused jurors, before which the case was tried without first receiving permission of the Court. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

49. Special Verdicts and Interrogatories.


——————————

49.1. Special Verdicts

Rules text
If counsel desire that the case be submitted to the jury in a manner other than upon a general verdict, counsel must attach the proposed verdict form to the Pretrial Order. 
  

——————————

51. Instructions to Jury; Objection.


——————————

51.1. Requests to Charge

Rules text
A.  When Due; Procedures. Requests to charge shall be filed with the courtroom deputy of the judge to whom the case is assigned no later than 9:30 a.m. on the date on which the case is calendared (or specially set) for trial unless otherwise ordered by the Court. The requests shall be numbered sequentially with each request and the citations to authorities supporting the request presented on a separate sheet of paper. In addition to the original, counsel must file two copies of each request with the courtroom deputy and must serve one copy of the requests on opposing counsel. 
  
B.  Content Sources. Requests should be drawn from the latest edition of the Eleventh Circuit District Judges Association's Pattern Jury Instructions and O'Malley's Federal Jury Practice and Instructions whenever possible. In other instances, only the applicable legal principle from a cited authority should be requested. A short, one (1)-page or less, statement of the party's contentions must be attached to the requests. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

53. Masters.


——————————

53.1. Service as Special Master

Rules text
Pursuant to 28 U.S.C. § 636(b)(2), a judge may designate a magistrate judge to serve as a special master in a civil case assigned to that judge. Appointments of magistrate judges as special masters are subject to Fed.R.Civ.P. 53 only when the order referring the matter expressly provides that the reference is made under Rule 53. 
  

——————————

VII. Judgment


——————————

Rule 54. Judgment Costs.


Rules text

RESEARCH REFERENCES

ALR. - Taxation of costs associated with videotaped depositions under 28 U.S.C.A. § 1920 and Rule 54(d) of Federal Rules of Civil Procedure, 156 A.L.R. Fed. 311.  

——————————

54.1. Bill of Costs

Rules text
A bill of costs must be filed by the prevailing party within thirty (30) days after the entry of judgment. A bill of costs which is not timely filed will result in the costs not being taxed as a part of the judgment. 
  


JUDICIAL DECISIONS

Relationship with other rules. - District court finding that a company timely filed its bill of costs after the district court granted summary judgment in the company's favor was proper; the court found the filing timely under N.D. Ga. R. 54.1 by relying on N.D. Ga. R. 6.1, and the interpretation of N.D. Ga. R. 6.1 was reasonable because the district court very well could have read the phrase "time periods greater than eleven (11) days" to mean all time periods greater than eleven days, and the phrase "response time" as referring to any time period within which a party must act. Pope v. Pilgrims Pride Corp., 250 Fed. Appx. 282 (11th Cir. 2007)(Unpublished).  

Time. - In case under Title VII of Civil Rights Act of 1964, to extent that costs were sought that fell beyond scope of Georgia local rule, first amended motion did not have affidavit, and second motion and affidavit were beyond 30-day post-judgment deadline. Gryder v. Sec'y,    F.3d    (11th Cir. Nov. 19, 2013)(Unpublished).  

——————————

54.2. Attorney's Fees

Rules text
A.  Procedure for Determination. If a final judgment, including a judgment made final under Fed.R.Civ.P. 54(b), does not determine (or establish other procedures for determining) the amount of attorney's fees which are authorized by federal statute to be awarded by the court to or on behalf of a prevailing party or which may be sought under the equitable or inherent powers of the Court, the following procedures shall apply: 
  
(1)  The award of such fees (and expenses incident thereto not ordinarily allowable as taxable costs) shall be requested by special written motion addressed to the Court and shall not be included in a cost bill, in a motion for taxation or retaxation of costs, or in a motion under Fed.R.Civ.P. 50(b), 52(b), or 59. 
  
(2)  The motion shall specify the judgment and the statute or other grounds on the basis of which entitlement to the award is claimed and shall state the amount (or provide a fair estimate of the approximate amount) of the fees and expenses sought. Within thirty (30) days (or such other period as the court may prescribe) after filing the motion, the movant shall file and serve a detailed specification and itemization of the requested award, with appropriate affidavits and other supporting documentation. 
  
(3)  Hearings on the motion shall be conducted by the Court in accordance with Fed.R.Civ.P. 43(e) and Fed.R.Civ.P. 78 and in accordance with applicable statutory and decisional standards. 
  
(4)  Pendency of a motion filed under this rule does not extend the time for appealing from, or for filing a motion under Fed.Rs.Crim.P. 50(b), 52(b), or 59 directed to the judgment giving rise to the claim for attorney's fees. The Court may, however, take the motion into consideration in ruling upon a motion for extension of time for appealing filed under Fed.R.App.P. 4(a)(5). 
  

Effective date. - Amended effective April 15, 2019.  


JUDICIAL DECISIONS

Motion under 42 U.S.C. § 1988 subject to rule. - The time limit within which litigants may file motions for attorney's fees applies to motions filed under 42 U.S.C. § 1988. Mindler v. Clayton County, 864 F. Supp. 1329 (N.D. Ga. 1994), aff'd, 63 F.3d 1113 (11th Cir. 1995).  

"Final judgment". - A trial court's judgment was a "final judgment" for the purposes of the provision of former Rule 421.1 that a motion for attorney's fees must be filed within 15 days of the entry of final judgment, even though an appeal from that judgment was pending. Pitts v. Freeman, 755 F.2d 897 (11th Cir. 1985).  

Age discrimination actions. - Former Rule 421.1, relating to awarding of attorney's fees pursuant to the federal Civil Rights Attorney's Fees Award Act of 1976, did not apply to an application for attorney's fees under the federal Age Discrimination in Employment Act, and, upon the failure of the losing party to show unfair surprise or prejudice, the post-judgment motion for fees was not rendered untimely. O'Donnell v. Georgia Osteopathic Hosp., 748 F.2d 1543 (11th Cir. 1984).  

Compliance. - In case under Title VII of Civil Rights Act of 1964, trial court did not abuse its discretion by denying motion for attorney's fees and costs; noncompliance with local Georgia rule relating to attorney's fee motions rendered first amended motion fatally defective 30 days after it was filed and nullity by time second amended motion was filed. Even if second amended motion was free-standing, it came well after 14-day post-judgment time frame. Gryder v. Sec'y,    F.3d    (11th Cir. Nov. 19, 2013)(Unpublished).  

Cited in Walters v. City of Atlanta, 610 F. Supp. 715 (N.D. Ga. 1985).  

——————————

Rule 55. Default.


——————————

55.1. Magistrate Judges; Default Judgments

Rules text
A.  Pretrial Matters on Reference from Judge. The magistrate judges may, in appropriate cases, enter default judgments and review motions to set aside default judgments. 
  

——————————

Rule 56. Summary Judgment.


——————————

56.1. Motions for Summary Judgment

Rules text
A.  Generally. Motions for summary judgment shall be filed in accordance with the provisions of Fed.R.Civ.P. 56, except that no date for a hearing shall be set until after the party opposing the motion has had twenty-one (21) days after service of the motion or a responsive pleading is due, whichever is later, in which to file a responsive pleading. In accordance with LR 7.1C, the parties shall not be permitted to file supplemental briefs and materials, with the exception of a reply by the movant, except upon order of the Court. 
  
B.  Form of motion. (1) A movant for summary judgment shall include with the motion and brief a separate, concise, numbered statement of the material facts to which the movant contends there is no genuine issue to be tried. Each material fact must be numbered separately and supported by a citation to evidence proving such fact. The Court will not consider any fact: (a) not supported by a citation to evidence (including page or paragraph number); (b) supported by a citation to a pleading rather than to evidence; (c) stated as an issue or legal conclusion; or (d) set out only in the brief and not in the movant's statement of undisputed facts. 
  
(2)  A respondent to a summary judgment motion shall include the following documents with the responsive brief: 
  
a.  A response to the movant's statement of undisputed facts. 
  
(1)  This response shall contain individually numbered, concise, nonargumentative responses corresponding to each of the movant's numbered undisputed material facts. 
  
(2)  This Court will deem each of the movant's facts as admitted unless the respondent: (i) directly refutes the movant's fact with concise responses supported by specific citations to evidence (including page or paragraph number); (ii) states a valid objection to the admissibility of the movant's fact; or (iii) points out that the movant's citation does not support the movant's fact or that the movant's fact is not material or otherwise has failed to comply with the provisions set out in LR 56.1 B.(1). 
  
(3)  The Court will deem the movant's citations supportive of its facts unless the respondent specifically informs the Court to the contrary in the response. 
  
(4)  The response that a party has insufficient knowledge to admit or deny is not an acceptable response unless the party has complied with the provisions of Fed.R.Civ.P. 56(d). 
  
b.  A statement of additional facts which the respondent contends are material and present a genuine issue for trial. Such separate statement of material facts must meet the requirements set out in LR 56.1 B.(1). 
  
(3)  If respondent provides a statement of additional material facts, then, within the time allowed for filing a reply, the movant shall file a response to each of the respondent's facts. The range of acceptable responses is limited to: (a) an objection to the admissibility of the evidence upon which the respondent relies, (b) an objection pointing out that the respondent's evidence does not support the respondent's fact; (c) an objection on the ground that the respondent's fact is not material or does not otherwise comply with the provisions set out in LR 56.1(B)(1), and (d) a concession that the Court can properly consider the respondent's evidence for purposes of the summary judgment motion. 
  
C.  Exhibits.The parties must file as exhibits to their briefs the originals of any affidavits relied upon in their motion and response papers, and copies of those excerpts of depositions or other discovery materials that are referenced therein. In addition, when a portion of a deposition is referenced and submitted, then the party in custody of the original of that deposition shall cause the entire deposition to be filed with the Court. LR 26.3(B)(1). 
  
D.  Time. Motions for summary judgment shall be filed as soon as possible, but, unless otherwise ordered by the Court, not later than thirty (30) days after the close of discovery, as established by the expiration of the original or extended discovery period or by written notice of all counsel, filed with the Court, indicating that discovery was completed earlier. 
  

Effective date. - Amended effective April 15, 2019.  


JUDICIAL DECISIONS

Attempt to recharacterize motion as one for summary judgment. - Given the title of the defendant's motion as "Motion for Judgment on the Pleadings," the content of the motion, which centered on the defense of failure to state a claim for which relief could be granted, and the fact that the motion in no way complied with the form prescribed for motions for summary judgment in this rule, the plaintiff's recharacterization of the motion as one for summary judgment was particularly inappropriate. Nevertheless, as the plaintiffs did respond to the motion within 17 days, as the defendant was not entirely free from fault in improperly filing evidentiary matters appended to its motion, and as there was no substantial prejudice worked against the defendant by the plaintiffs' serving the defendant seven days late, striking the plaintiffs' response was unwarranted. Mills v. Fitzgerald, 668 F. Supp. 1554 (N.D. Ga. 1987).  

Timely filing of motion. - A cross-motion for summary judgment filed in response to a motion for summary judgment, filed one day after expiration of an extension for filing a response, did not give rise to a material default and was not untimely. Ellenberg v. Tulip Prod. Polymerics, Inc. (In re T.B. Home Sewing Enters., Inc.), 173 Bankr. 782 (Bankr. N.D. Ga. 1993), aff'd, 53 F.3d 1285 (11th Cir. 1995).  

Untimely motion. - Motion for partial summary judgment filed 45 days after the close of discovery was untimely. Ochoa v. Principal Mut. Ins. Co., 144 F.R.D. 418 (N.D. Ga. 1992).  

Movant's statement of facts deemed admitted under subdivision (b)(2). - See Bingham, Ltd. v. Smith, 774 F.2d 1069 (11th Cir. 1985).  

Facts deemed admitted. - In a 15 U.S.C. § 1114(1)(a) trademark infringement suit whereby plaintiff corporations sought to protect their Western Union trademark against defendant corporations' Eastern Union trademark, because defendants failed to submit any response to plaintiffs' statement of undisputed material facts, those facts were deemed admitted in accordance with N.D. Ga. R. 56.1(B)(2). W. Union Holdings, Inc. v. E. Union, Inc.,    F. Supp. 2d    (N.D. Ga. Sept. 7, 2007), aff'd, 2008 U.S. App. LEXIS 13226 (11th Cir. Ga. 2008).  
Because plaintiff former employee's "Statement of Material Facts" did not cite to evidence in the record, as required by N.D. Ga. R. 56.1B, any of defendant former employer's factual statements that were supported by the record were deemed to have been admitted for the purposes of the employer's summary judgment motion. McNorton v. Ga. DOT,    F. Supp. 2d    (N.D. Ga. Dec. 11, 2007)(Unpublished).  
District court did not err when the court found that a pro se plaintiff who filed an action under 42 U.S.C. § 1983 against the sheriff's deputies admitted facts the deputies asserted in a motion for summary judgment because the plaintiff did not comply with N.D. Ga. L.R. 56.1, which required the plaintiff to file a response to the deputies' motion which directly refuted the deputies' statements with concise responses supported by specific citations to evidence that was in the record; although the plaintiff was acting pro se, the plaintiff was required to comply with all rules of procedure that applied in the district court. Smith v. Mercer, 572 Fed. Appx. 676 (11th Cir. 2014).  

Supporting documentation to be attached to motion. - Parties are not required to file complete depositions with the court in connection with a motion for summary judgment, but they are required to attach those portions of depositions which are necessary to the motion, and they are also required to clearly identify for the court all record materials upon which they are relying. Porsche Cars N. Am., Inc.  v. Lloyd Design Corp.,    F. Supp. 2d    (N.D. Ga. Mar. 26, 2002).  

Required statement of material facts. - In an employee's Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq., religious discrimination case, reconsideration of the denial of the employee's summary judgment motion was not warranted because although the employee failed to attach the statement of material facts required by N.D.Ga. R. 56.1(B)(1), the court still considered the merits of the motion and found that a genuine issue of material fact existed so as to preclude summary judgment. Evans v. Boyd Rest. Group, LLC,    F. Supp. 2d    (N.D. Ga. Oct. 31, 2008).  

Effect on page limits of incorporating required statement of material facts in brief. - It was not an abuse of discretion for the district court to allow defendant former employer to reference and incorporate its statement of undisputed material facts in its brief in support of its motion for summary judgment against former employee when N.D. Ga. R. 56.1(B)(1) required the employer to file the statement along with its motion; thus, the employee's argument that allowing such an incorporation effectively extended the page limitation of N.D. Ga. R. 7.1(D) was rejected. Vinnett v. GE, 271 Fed. Appx. 908 (11th Cir. 2008)(Unpublished).  

Facts set out only in brief. - In a suit in which an insured sought to recover benefits under a disability insurance policy, the court pursuant to N.D. Ga. R. 56.1(B)(1) declined to consider facts that the insured included in his brief to support his summary judgment motion, but did not include in his statement of material, undisputed facts. Gladstone v. Provident Life & Accident Ins. Co., 533 F. Supp. 2d 1227 (N.D. Ga. 2007).  

Cited in Dunlap v. Transamerica Occidental Life Ins. Co., 858 F.2d 629 (11th Cir. 1988); Matia v. Carpet Transport., Inc., 888 F.2d 118 (11th Cir. 1989); Ellenberg v. Mercer (In re Home Co.), 108 Bankr. 357 (Bankr. N.D. Ga. 1989).  

——————————

Rule 58. Entry of Judgment.


——————————

58.1. Filing of Orders

Rules text
Whenever an attorney obtains an order of any nature from a district judge or magistrate judge in chambers, the attorney shall immediately deliver the order to the clerk for filing. 
  

——————————

58.2. Satisfaction of Judgment

Rules text
Whenever the amount directed to be paid by any judgment or decree, together with interest and the clerk's statutory charges, shall have been paid into the Court, the clerk shall enter satisfaction of said judgment and shall note same on the margin of the judgment. Satisfaction may be evidenced by either: 
  
(1)  the filing of a satisfaction of judgment by the prevailing party, or 
  
(2)  the filing of a motion by the defendant requesting satisfaction of the judgment of record. A copy of the motion must be served upon the prevailing party who shall have fourteen (14) days within which to object. Otherwise, the clerk shall be authorized to mark the judgment paid and satisfied in full. 
  
No pleadings or motions relating to the satisfaction of judgments shall be accepted for filing prior to the expiration of the time allowed for filing a bill of costs. 
  
Only the United States Attorney or authorized designee is authorized to sign an acknowledgment of satisfaction on behalf of the United States. The attorney, legal representative, or assignee of a judgment creditor must present evidence of authority to act when presenting an acknowledgment of satisfaction on behalf of the judgment creditor. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

58.3. Remittiturs

Rules text
A.  Judgment Affirmed or Appeal Dismissed. When the judgment of this Court in a civil case has been affirmed on the appeal dismissed, the clerk shall immediately upon receipt of the remittitur from the appellate court file it upon record and shall notify counsel of record and/or the parties that the remittitur has been filed. 
  
B.  Judgment Modified, Vacated, or Reversed. When the judgment of this Court has been modified, vacated, or reversed on appeal, the clerk shall immediately present a proposed order to the Court making the remittitur the judgment of this Court and shall notify counsel and/or the parties of the entry of said order and that they are required to prepare and present promptly to the Court any such further orders as may be required. 
  

Effective date. - Amended effective April 15, 2019.  


JUDICIAL DECISIONS

Failure to submit brief. - There was no jurisdiction for denying costs on the basis that it was not accompanied by a brief in support of the taxability of the costs, when their recoverability was apparent from the bill of costs. Trammell Real Estate Corp. v. Trammell, 748 F.2d 1516 (11th Cir. 1984).  

Cited in United States v. Johnson, 713 F.2d 633 (11th Cir. 1983).  


RESEARCH REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d, Appeal and Error, §§ 989-996. 15 Am. Jur. 2d, Clerks of Courts, § 26.  

C.J.S. - 5B C.J.S., Appeal and Error, §§ 1958-1962. 21 C.J.S., Courts, § 34.  

——————————

VIII. Provisional and Final Remedies


——————————

Rule 64. Seizure of Person or Property.


——————————

64.1. Enforcement of Internal Revenue Laws

Rules text
In accordance with 26 U.S.C. § 7402, the magistrate judges are authorized to issue orders, warrants, or other processes as may be necessary or appropriate for the enforcement of Internal Revenue Laws including, but not limited to, warrants for seizure of property in satisfaction of tax assessments. 
  

——————————

Rule 65. Injunctions and Restraining Orders.


——————————

65.1. Request to Judge for Immediate Order

Rules text
Whenever an attorney seeks an immediate order of the Court, the attorney must submit a motion to the district judge to whom the case has been assigned if the district judge is present within the district. If the district judge is not available or if the case has not yet been assigned to a particular judge, the attorney shall contact the clerk for instructions as to which judge the motion should be submitted. All courtesy copies of proposed orders must be clearly marked. Refer to LR 7.5B regarding notice to adversary. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

65.2. Motions to Waive Usual Procedures

Rules text
Upon written motion and for good cause shown, the Court may waive the time requirements of LR 7.1 and grant an immediate hearing on any matter requiring such expedited procedure. The motion shall set forth in detail the necessity for such expedited procedure. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

Rule 65.1. Security: Proceedings Against Sureties.


——————————

65.1.1. Procedures Relating to Bonds

Rules text
A.  Approval of Surety by Clerk. The clerk shall approve as to surety all bonds requiring approval (except criminal and bankruptcy bonds), unless otherwise provided by law, rules, or direction of the Court. 
  
B.  Officers of Court not Accepted as Surety. No clerk, marshal, other officer of this Court, or any practicing attorney at law will be accepted as surety on any bond or undertaking in any action or proceeding in this Court. 
  
C.  Surety Qualifications for Bonds for Costs. Unless otherwise provided by the Court, every bond for costs under this rule must have as surety either: 
  
(1)  A cash deposit equal to the amount of the bond, or 
  
(2)  A corporation authorized to execute bonds under 31 U.S.C. §§ 9304-08, or 
  
(3)  An individual of the district with sufficient property, above all homestead and exemption rights, to render him or her liable for the amount of the bond and all costs incident to collecting same. 
  
D.  Bonds Where Minor Involved. In all cases where a minor has sued and recovered by and through a next friend, the bond to be made by the next friend shall, unless otherwise ordered by the Court, be in all respects as provided by the existing law of the State of Georgia, except that the obligee in the bond shall be the minor for whom recovery is had, and the bond shall be approved by the clerk. 
  
E.  Bonds for Costs on Appeal. A party in a civil case appealing a judgment from this Court shall not be routinely required to file a bond for costs on appeal. The Court may, however, upon meritorious motion by a party or on its own initiative, order an appellant or cross-appellant to file a bond for costs in an amount and with those conditions as the Court may designate in its order. 
  

Effective date. - Amended effective April 15, 2019.  

Cross references. - Age of majority, § 39-1-1.  

——————————

Rule 67. Deposit in Court.


——————————

67.1. Registry and Other Funds in the Custody of the Clerk of Court

Rules text
A.  Receipt and Deposit of Registry Funds.   
  
(1)  Generally. No money shall be sent to the Court or its officers for deposit in the Court's registry without a Court order signed by the presiding judge. 
  
(2)  Deposit with U.S. Treasury. Unless otherwise ordered by the presiding judge, all monies ordered to be paid to the Court or tendered by litigants and authorized by the Court for deposit into the registry of the Court must be deposited with the Treasurer of the United States in the name and to the credit of this Court pursuant to 28 U.S.C. § 2041 through depositories designated by the Treasury to accept such deposits on its behalf. 
  
B.  Investment of Registry Funds with the Court Registry Investment System ("CRIS").   
  
(1)  Unless otherwise ordered by the presiding judge or impractical due to a short time-frame before disbursement, registry deposits which reasonably are expected to accrue to the ultimate benefit of private parties must be invested through the Court Registry Investment System ("CRIS") administered by the Administrative Office of the United States Courts under 28 U.S.C. § 2045. All monies made payable by decree of this Court to minor and incompetent plaintiffs which are not paid directly to the plaintiff's authorized representative shall be deposited into CRIS. 
  
(2)  Where, by order of the Court, funds on deposit with the Court are to be placed in some form of interest-bearing account, CRIS shall be the only investment mechanism authorized. 
  
(3)  Unless the Court specifically provides otherwise, the ultimate beneficiary or beneficiaries of any appreciation resulting from investment shall be that person or those persons ultimately found to be entitled to receive the principal thereof. 
  
(4)  Interpleader funds deposited under 28 U.S.C. § 1335 meet the IRS definition of a "Disputed Ownership Fund" (DOF), a taxable entity that requires tax administration. Unless otherwise ordered by the Court, interpleader funds must be deposited in the DOF established within the CRIS and administered by the Administrative Office of the United States Courts, which shall be responsible for meeting all DOF tax administration requirements. 
  
(5)  The Director of the Administrative Office of the United States Courts is designated as custodian for all CRIS funds. The Director or the Director's designee shall perform the duties of custodian. Funds held in CRIS remain subject to the control and jurisdiction of this Court. 
  
(6)  Money from each case deposited in CRIS shall be "pooled" together with those on deposit with Treasury to the credit of other courts in CRIS and used to purchase Government Account Series securities, which will be held at Treasury in an account in the name and to the credit of the Director of the Administrative Office of the United States Courts. The pooled funds will be invested in accordance with the principles of the CRIS Investment Policy as approved by the Registry Monitoring Group. 
  
(7)  An account will be established in the CRIS Liquidity Fund titled in the name of the case giving rise to the deposit invested in the fund. Income generated from fund investments will be distributed to each case based on the ratio each account's principal and earnings has to the aggregate principal and income total in the fund after the CRIS fee has been applied. Reports showing the interest earned and the principal amounts contributed in each case will be prepared and distributed to the Court and made available to litigants and/or their counsel. 
  
(8)  For each interpleader case, an account shall be established in the CRIS Disputed Ownership Fund ("DOF"), titled in the name of the case giving rise to the deposit invested in the fund. Income generated from fund investments will be distributed to each case after the DOF fee has been applied and tax withholdings have been deducted from the fund. Reports showing the interest earned and the principal amounts contributed in each case will be available through the FedInvest/CMS application for each court participating in the CRIS and made available to litigants and/or their counsel. On appointment of an administrator authorized to incur expenses on behalf of the DOF in a case, the case DOF funds should be transferred to another investment account as directed by Court order. 
  
(9)  The custodian is authorized and directed to deduct the CRIS fee of an annualized 10 basis points on assets on deposit for all CRIS funds, excluding the case funds held in the DOF, for the management of investments in CRIS. According to the Court's Miscellaneous Fee Schedule, the CRIS fee is assessed from interest earnings to the pool before a pro rata distribution of earnings is made to Court cases. 
  
(10)  The custodian is authorized and directed to deduct the DOF fee of an annualized 20 basis points on assets on deposit in the DOF for management of investments and tax administration. According to the Court's Miscellaneous Fee Schedule, the DOF fee is assessed from interest earnings to the pool before a pro rata distribution of earnings is made to Court cases. The custodian is further authorized and directed by this Order to withhold and pay federal taxes due on behalf of the DOF. 
  
C.  Disbursement of Registry Funds.   
  
(1)  Generally. Withdrawal of registry funds must be authorized by Court order. 
  
      (2)  Motion for Disbursement. All motions for disbursement of registry funds must specify the principal sum initially deposited, the amount(s) of principal funds to be disbursed, to whom (payee or attorney) the disbursement is to be made, and complete mailing instructions (full address and zip code of payee or attorney). Each motion must include a proposed order of disbursement. 

             

  
   (3)  Orders of Disbursement. Before they are presented to the judge, all 
orders for disbursement of registry funds must be presented to a financial 
deputy clerk for a certification of the amount of funds deposited in the 
registry of the Court, including any interest earned. If counsel does not 
present the order to a financial deputy clerk for certification, then 
chambers staff must do so. Each proposed order of disbursement must contain 
the following language: "The clerk is authorized and directed to draw a 
check(s) on the funds on deposit in the registry of this Court in the 
principal amount of $______ plus all accrued interest, minus any statutory 
users fees, payable to [name of payee] and mail or deliver the check(s) to 
[payee or attorney]." If more than one check is to be issued on a single 
order, the portion of principal due each payee must be separately stated in 
the order.  
 
(4)  Taxpayer Identification Numbers. Social Security numbers, tax identification numbers, and mailing addresses will not be included in a proposed order of disbursement, but that information will be provided by counsel for each payee in a cover letter or other document conveyed to but not filed with the Court. A W-9 (Request for Taxpayer Identification Number and Certification) form is required for each payee. 
  
(5)  Payee Name. On all checks drawn by the clerk on deposits made into the registry of the Court, the name of the payee must be written as that name appears in the Court's order providing for disbursement. 
  
(6)  Time of Disbursement. The clerk will issue disbursements as soon after receipt of the Order for Disbursement as the business of the clerk's office allows, except when it is necessary to allow time for a check or draft to clear or when an order is appealable. The disbursement may not be made until the time for appeal has expired. 
  
D.  Designated and Qualified Settlement Funds. If the Court establishes or approves a "designated or qualified settlement fund" that will be held in the registry of the court, the Court either shall approve the person named in the settlement agreement as administrator or shall designate as administrator the party that deposited the funds into the Court's registry. See  26 U.S.C. § 468B and applicable Internal Revenue Service regulations, including 26 C.F.R. § 1.468B (57 Federal Register 60983-60995). The administrator shall be responsible for fulfilling all obligations of the fund relating to tax procedures, including all necessary filings and payments of taxes. If, for any reason, the order establishing the fund does not designate or approve an administrator, the party depositing the funds shall be deemed to be the administrator for the purposes of complying with the fund's tax obligations and requirements, including the filing of necessary returns and the payment of all taxes. 
  
E.  Disbursement of Monies Other than Registry Funds. Funds other than registry funds must be disbursed by check drawn on the Treasury of the United States. The payee's name must be written as the name appears in the disbursement voucher approved by the clerk or designated approving officer. The name of the payee in the disbursement voucher must conform to the name appearing in the clerk's records of the case to which the disbursement relates. The clerk must endeavor to note of record the given name of all individuals making deposits of monies with the clerk. In those cases where the given name appears of record, disbursement vouchers and checks thereunder shall show the full given name, additional initials, if any, and the surname of the payee. 
  

  Editor's notes. - This rule was amended effective January 31, 2017 and April 15, 2019.  


JUDICIAL DECISIONS

Cited in Nippon Credit Bank, Ltd. v. Matthews, 291 F.3d 738 (11th Cir. 2002).  


RESEARCH REFERENCES

Am. Jur. 2d. - 15A Am. Jur. 2d, Clerks of Courts, § 26. 23 Am. Jur. 2d, Deposits in Court, §§ 1-9. 32 Am. Jur. 2d, Federal Practice and Procedure, § 423.  

C.J.S. - 21 C.J.S., Courts, § 253.  

——————————

Rule 69. Execution.


——————————

69.1. Issuance of Writs of Execution

Rules text
Unless otherwise ordered by the Court, Writs of Execution shall be prepared by the prevailing party or that party's attorney on forms made available by the clerk at the public filing counter. Writs so prepared must be approved and issued by the clerk. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

IX. Special Proceedings


——————————

Rule 71A. Condemnation of Property.


——————————

71A.1. Master File for Separate Actions

Rules text
The clerk is authorized to establish a master file for those condemnation actions in which the United States files more than one condemnation action, but only one Declaration of Taking covering all of the actions. 
  
The filing of the Declaration of Taking in the master file shall constitute a filing of the Declaration in each of the separate actions. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 27 Am. Jur. 2d, Eminent Domain, §§ 375-477.  

C.J.S. - 36 C.J.S., Eminent Domain, §§ 250-261.  

——————————

Rule 72. Magistrate Judges; Pretrial Orders.


——————————

72.1. Magistrate Judges: Civil Jurisdiction and Duties.

Rules text
A.  Nondispositive Pretrial Matters on Reference from District Judge. Nondispositive matters in a civil action referred to a magistrate judge by a district judge shall be heard and an order entered in compliance with Fed.R.Civ.P 72(a). 
  
B.  Dispositive Motions on Reference from District Judge. A magistrate judge shall promptly conduct any such proceedings as may be required in connection with a dispositive pretrial motion referred to the magistrate judge by a district judge. Objections to the magistrate judge's recommendation for disposition shall be processed in accordance with Fed.R.Civ.P. 72(b)(2). A listing of dispositive motions is contained in 28 U.S.C. § 636(b)(1). 
  
C.  Prisoner Petitions. Except in cases in which the death penalty has been imposed, the magistrate judges may, unless otherwise directed: 
  
(1)  Review habeas corpus petitions filed by state prisoners under 28 U.S.C. §§ 2241, 2254 to determine the petitioner's eligibility to proceed in forma pauperis,  issue orders to show cause, and any other orders necessary to obtain a complete record and issue orders pursuant thereto; conduct evidentiary hearings; and submit a report and recommendation to the district judge as to the proper disposition of the petition. 
  
(2)  Review habeas corpus petitions and motions filed by federal prisoners under 28 U.S.C. §§ 2241, 2254 to determine the petitioner's eligibility to proceed in forma pauperis,  issue orders to show cause, and orders pursuant thereto; conduct evidentiary hearings; and submit a report and recommendation to the district judge as to the proper disposition of the petition or motion. 
  
(3)  Review civil suits challenging conditions of confinement and for deprivation of rights filed under 42 U.S.C. § 1983 to determine the petitioner's eligibility to proceed in forma pauperis,  and issue orders pursuant thereto; conduct evidentiary proceedings; and submit a report and recommendation to the district judge as to the proper disposition of the case. Such proceedings shall be conducted in compliance with Fed.R.Civ.P. 72(b). 
  
D.  Assignments to a Magistrate Judge. In a case referred to a magistrate judge, the magistrate judge will perform the duties assigned to him or her by the court or a district judge under Court rule, plan, order or other document. A magistrate judge will perform other duties when those duties are assigned to him or her by the Court or a district judge under Court rule, plan order, or other document. The duties assigned to a magistrate judge by the Court, and the manner of their distribution and assignment, are specified in a standing order of the Court, available in the clerk's office and on the Court's website at www.gand.uscourts.gov. 
  

Effective date. - Amended effective April 15, 2019.  

  Editor's notes. - In an administrative order issued May 28, 2009, the United States District Court for the Northern District of Georgia noted the inadvertent omission of language from this rule and therefore ordered that, pending formal amendment of the applicable Local Rules, in all actions brought under 42 U.S.C. § 405(g) the government shall automatically be granted an additional forty (40) days in which to answer, for a total response time of one hundred (100) days.  


JUDICIAL DECISIONS

Constitutionality. - See Bell v. Weinberger, 378 F. Supp. 198 (N.D. Ga. 1974).  

This rule was adopted pursuant to the Federal Magistrates Act of 1968. See Bell v. Weinberger, 378 F. Supp. 198 (N.D. Ga. 1974).  

Reference to special master under the provisions of the federal rule is totally different from the procedure followed under this rule. Bell v. Weinberger, 378 F. Supp. 198 (N.D. Ga. 1974).  

The court is not bound by the report and recommendation of the magistrate; it is merely an administrative assistance to the court. Bell v. Weinberger, 378 F. Supp. 198 (N.D. Ga. 1974).  

Cited in Trice v. Weinberger, 392 F. Supp. 1193 (N.D. Ga. 1975); Fields v. Harris, 498 F. Supp. 478 (N.D. Ga. 1980).  

——————————

Rule 73. Magistrate Judges: Trial by Consent and Appeal Options.


——————————

73.1. Trials of Civil Cases Upon Consent of Parties

Rules text
A.  Jurisdiction. In accordance with 28 U.S.C. § 636(c), the magistrate judges are authorized, upon the consent of all parties, to conduct any and all proceedings in any civil case filed in this Court, including a jury or nonjury trial, and to order the entry of a final judgment. The magistrate judges shall be authorized to do and perform any act which could be done by a judge. A record of the proceedings shall be made in accordance with of 28 U.S.C. § 636(c)(7). See also  Fed.R.Civ.P. 73. 
  
B.  Procedure. (1) Concurrently with the filing of a complaint in a civil case, the clerk shall notify the plaintiff or plaintiffs of the opportunity to consent to have the case heard, determined, and final judgment on the case entered by a magistrate judge. The notice shall be served with the complaint upon all other parties. At the direction of a judge, additional notices may be sent by a courtroom deputy at later stages of the proceedings. The notice used by the clerk shall conform to Form 81, Federal Rules of Civil Procedure Appendix of Forms. (AO 85) 
  
(2)  Except as provided in (3) below, a joint form consenting to the exercise of jurisdiction by a magistrate judge may be filed at any time. Consent forms complying with Form 34, Federal Rules of Civil Procedure Appendix of Forms (AO 85) are available at the public filing counter in each division. 
  
(3)  For Social Security Appeals, the Commissioner of Social Security, who is represented by the United States Attorney, shall be deemed to have provided consent unless that consent is withdrawn as to a particular case at the time of filing the initial response to the complaint. Absent a withdrawal of consent, the clerk will reassign a case to the Magistrate Judge before whom the case is pending upon receipt of the Plaintiff's Notice and Consent to Proceed before a Magistrate Judge. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

X. District Courts and Clerks


——————————

Rule 79. Books and Records Kept by the Clerk and Entries Therein.


——————————

79.1. Pleadings and Exhibits; Appeal Records; Closed Files

Rules text
A.  Removal of Pleadings. Original pleadings in the custody of the clerk may be removed from the clerk's office by the district judges, magistrate judges, official court reporters, special masters, or law clerks when necessary to expedite the business of the Court. 
  
B.  Filing an Custody of Exhibits. (1) Exhibits. Documentary exhibits, audio files, video files, and nonsensitive non-documentary exhibits, offered into evidence at trial or at any hearing must be delivered to the courtroom deputy, who will keep them in custody until a verdict is rendered in a jury case or a final order is entered by the Court in a nonjury case, unless the Court has ordered otherwise. Sensitive non-documentary exhibits will remain in the custody of the introducing party unless the Court orders otherwise. The deputy may permit United States district judges, magistrate judges, special masters, law clerks, and official court reporters to have custody of exhibits when necessary to expedite the business of the Court. No other persons will be permitted to remove exhibits from the courtroom deputy's custody except upon order of the Court. 
  
(2)  Rejected Exhibits. Rejected exhibits must be identified as having been rejected on both the exhibit list and on the exhibits themselves. 
  
(3)  Withdrawn Exhibits. Exhibits that are either withdrawn or not tendered will not be retained by the courtroom deputy but must be shown on the exhibit list as having been withdrawn or not tendered. 
  
(4)  Sensitive Exhibits. Sensitive documentary exhibits in the custody of the Clerk generally will be sealed by the Court. 
  
(5)  Returned Oversized and Non-Documentary Exhibits. Oversized and non-documentary original exhibits will be returned to the parties at the conclusion of the hearing or trial, except for audio and video files. Within ten days following the conclusion of a trial or hearing, all parties must file photographs or other appropriate reproductions of oversized and non-documentary physical or demonstrative exhibits tendered as evidence at the trial or any hearing, unless otherwise ordered by the Court. These photographs and reproductions must be filed electronically by counsel and in paper by pro se litigants. The parties must indicate on each photograph or reproduction whether the displayed exhibit was admitted or rejected. 
  
(6)  Retention of Exhibits. The clerk must retain possession of all documentary exhibits, audio and video files and substitute exhibits (see also  LR 16.4B(19)(a)) received or offered into evidence at trial or any hearing until after the time for appeal has expired or, in appealed cases, until entry of the appellate court's mandate, unless otherwise ordered by the Court. 
  
C.  Inspection and Copying of Exhibits. (1) Sensitive Exhibits. Sensitive and special criminal evidence may not be inspected or copied without specific leave of the Court. Such evidence includes, without limitation, narcotics, weapons, currency, exhibits of a pornographic nature, articles of high monetary value, exhibits depicting or describing a particularly brutal crime, exhibits in a highly publicized case, and any other evidence designated by the Court as being sensitive. 
  
(2)  Sealed Exhibits. Exhibits ordered sealed or impounded by the Court may not be inspected or copied by anyone, including attorneys for the parties, except upon leave of the Court. 
  
(3)  Other Exhibits. Attorneys of record for any party may inspect or copy without specific leave of Court all exhibits, other than those exhibits defined in (1) and (2) above, which have been admitted into evidence or rejected. 
  
(4)  Presence of Clerk Required. All inspections of exhibits of any type covered by this rule must be conducted in the presence of the clerk or an authorized deputy clerk of this Court. Inspections by attorneys for the parties are not excepted from this rule nor is application of this rule affected by whether the inspection is being made with or without leave of Court. 
  
D.  Reclamation and Disposition of Unclaimed Exhibits. Counsel must reclaim all exhibits from the clerk of court within thirty (30) days following expiration of the applicable time period as stated in (B)(6) above. Exhibits not reclaimed in accordance with this Rule may be destroyed or otherwise disposed of by the clerk without further notice to the parties. 
  
E.  Availability of Exhibits for Inspection or Appeal.The filing party or the party's attorney must grant a reasonable request of any party to examine an exhibit returned to the filing party's custody. Any exhibit in the custody of the filing party or the party's attorney must, upon request, be returned immediately to the clerk. In the event transfer of oversized documentary exhibits or exhibits other than documents to the appellate court is required, the filing party or the party's attorney must arrange and pay for such transportation. 
  
F.  Chain of Custody. The filing party or the party's attorney must maintain a chain of custody for each returned exhibit during the time permitted for filing an appeal (see  Fed. R. App. P. 4) and during the pendency of an appeal filed in compliance with Fed. R. App. P. 3. 
  
G.  Transcripts. The original transcripts of testimony and any record of proceedings filed with the clerk by an official court reporter must not be removed from the clerk's office by the parties or anyone acting on their behalf. 
  
H.  Closed Files. Closed files of this Court are forwarded to the Federal Records Center for this district. Persons desiring use of any such files may, on an appropriate form furnished by the clerk and upon payment of the prescribed fee, request that such files be returned for examination in the clerk's office. Alternatively, the clerk may provide the requestor the accession number(s) for the closed file(s) so that the requestor may request copies directly from the Federal Records Center. 
  

  Editor's notes. - This rule was amended effective June 1, 2017 and April 15, 2019.  

——————————

XI. General Provisions


——————————

Rule 83. Rules by District Courts.


——————————

83.1. Attorneys: Admission to Practice Before the Court

Rules text
A.  Admission to the Bar of this Court. (1) Eligibility. Any attorney who is an active member of the State Bar of Georgia in good standing is eligible for admission to this Court's bar. Continued admission is contingent on an attorney's maintaining active membership in good standing with the State Bar of Georgia. 
  
(2)  Admission Procedure. (a) Application. Applicants for admission must complete the admission process through pacer.uscourts.gov and, following approval of the application, pay the admission fee. Once an applicant pays the fee, the applicant is deemed a member of this Court's bar with no further action required. 
  
(b)  Optional Admissions Ceremonies. Optional admissions ceremonies will be held monthly in open court for any applicant who chooses to attend. The clerk of court also will schedule a ceremonial admissions day each year for attorneys who recently passed the Georgia Bar Examination. 
  
(c)  Oath. The following oath must be administered to each attorney at the time of admission: 
  
"I do solemnly swear (or affirm) that I will support the Constitution of the United States; that I will bear true faith and allegiance to the Government of the United States; that I will maintain the respect due to the courts of justice and judicial offices; that I will well and faithfully discharge my duties as an attorney and officer of this Court; and that I will demean myself uprightly and according to the law and the recognized standards of ethics of the legal profession. So help me God." 
  
(3)  Attorneys for the United States. Attorneys representing the United States government or any agency thereof who reside within this district but are not yet members of the State Bar of Georgia must be admitted to this Court's bar before they may practice before this Court. Notwithstanding this requirement, these attorneys will be allowed 18 months from the date of their appointment or commission within which to become members of the State Bar of Georgia, provided that they at all times are members in good standing of the bar of another United States district court. These attorneys will be deemed provisionally admitted to the bar of this Court until they are formally admitted. The requirements of this rule do not apply to government attorneys who are expressly exempted by statute from the necessity of local bar membership or to judge advocates of the Army, Navy, Marine Corps, or Air Force representing the United States before a magistrate judge. 
  
Attorneys representing the United States government or any agency thereof who do not reside in this district need not be admitted to practice before this Court provided that they at all times are members in good standing of the bar of another United States district court. 
  
B.  Permission to Appear Pro Hac Vice.   
  
(1)  Eligibility. An attorney who does not represent the United States government or any agency thereof may apply in writing for permission to appear pro hac vice  in a particular case if the attorney (1) is not an active member in good standing of the State Bar of Georgia but is a member in good standing of the bar of any United States court or of the highest court of any State or (2) is an active member in good standing of the State Bar of Georgia but does not reside in this district. 
  
Except as set forth in LR 83.1(A)(3), an attorney must be admitted in any case in which the attorney will appear in this Court on behalf of a party, apply for fees, sign his or her name to a document filed with the Court, or otherwise substantially participate in preparing or presenting a case. This requirement does not mean that every attorney within a law firm providing legal services that may be included in a fee request must be admitted pro hac vice  so long as attorneys within the firm who have appeared in the case are directing that work and are either (1) admitted to the bar of this Court as regular members or (2) have been admitted pro hac vice  in the particular case. 
  
(2)  Application Process. Applications for admission pro hac vice  may be obtained from the clerk. The applicant must state, under penalty of perjury, the following: 
  
(a)  the applicant's residential address, office address, telephone number, and email address; 
  
(b)  all courts to which the applicant has been admitted to practice and the dates of admission; 
  
(c)  that the applicant is in good standing and eligible to practice in all courts to which the applicant has been admitted; and 
  
(d)  that the applicant either does not reside in the district or is not a member of the State Bar of Georgia. 
  
(3)  Fees and Permission. Applications for admission pro hac vice  must be accompanied by payment of a prescribed admission fee. Except as otherwise ordered by the presiding judge for good cause, an applicant for admission pro hac vice  will not be permitted to appear until the application has been granted by the district judge to whom the case is assigned or, in cases in which the parties have consented to a magistrate judge presiding, the magistrate judge to whom the case is assigned. 
  
(4)  Designation, Qualifications, and Duties of Local Counsel. An attorney applying to appear pro hac vice  must designate local counsel with whom opposing counsel and the Court readily may communicate regarding the conduct of the case and upon whom papers may be served. Except as otherwise ordered by the presiding judge for good cause, the designated local counsel must maintain an office in this district and be a member in good standing of the bar of this Court and the State Bar of Georgia. Local counsel must file the application for admission pro hac vice  and must verify the bar admission status of the attorney being sponsored for admission. The address, telephone number, email address, and written consent of local counsel must be filed with the application. Local counsel must authorize and sign all pleadings and other papers filed in the case by the attorney appearing pro hac vice.  Accordingly, local counsel is subject to Fed. R. Civ. P. 11. 
  
(5)  Effect of Failure to Respond by Attorney Appearing Pro Hac Vice.  If the attorney appearing pro hac vice  fails to respond to any order of the Court for appearance or otherwise, local counsel will have the responsibility and full authority to act on behalf of the client in all proceedings related to the case, including hearings, pretrial conferences, and trial. 
  
C.  Standard of Professional Conduct. All lawyers practicing before this Court are governed by and must comply with the specific rules of practice adopted by this Court and, unless otherwise provided, with the Georgia Rules of Professional Conduct and the decisions of this Court interpreting those rules. 
  
D.  Appearances. (1) In Civil Cases. An attorney's appearance as attorney of record for a plaintiff may be evidenced by signature on the complaint and for a defendant by signature on the answer to the complaint or on a Fed. R. Civ. P. 12(b) pre-answer motion. Any other attorney who signs a subsequent pleading or paper on behalf of a party must file a Notice of Appearance. 
  
An attorney whose appearance has not been noticed will not be permitted to represent a party at trial or in any other Court proceeding until the attorney has filed a Notice of Appearance. Furthermore, failure to file a Notice of Appearance may result in the attorney not receiving notices, orders, or other important communications from the Court. 
  
(2)  Pro Se   Appearance Limitations. When an attorney has appeared on behalf of a party, the party normally may not appear or act on the party's own behalf in the action or proceeding. However, a party may do so if he or she provides notice to the attorney of record and the opposing party of the party's intention to appear on his or her own behalf and obtains an order of substitution from the Court. Notwithstanding this rule, the Court may in its discretion hear a party in open court even though the party is represented by an attorney. 
  
(3)  Duty to Supplement. Every attorney registered to use the ECF system must notify the PACER Service Center online at pacer.uscourts.gov of any changes to the attorney's primary email address, mailing address, and/or telephone number. Parties appearing pro se must notify the clerk's office by letter of any such change. If a failure to provide notice of any such change causes delay or adversely affects the management of a case, the Court may impose an appropriate sanction. 
  
E.  Withdrawal. (1) Withdrawal Policy. Under ordinary circumstances, counsel will not be permitted to withdraw after submission of the pretrial order or when withdrawal would delay trial of the case. 
  
(2)  Motions to Withdraw. In order to seek withdrawal from any action or proceeding or to have counsel removed as attorney of record for a party, the attorney must comply with the following procedure: 
  
(a)  File a motion requesting permission to withdraw unless withdrawal is with the client's consent in a civil case pursuant to LR 83.1(E)(3). 
  
(b)  The motion must state that the attorney has given the client 14 days' notice of the attorney's intention to request permission to withdraw and must describe the manner in which notice was provided. The notice must be served on the client personally or at the client's last known address and must include the style of the action and the names, addresses, and telephone numbers of the clerk and opposing counsel. The notice must advise the client of the following: 
  
(A)  The attorney's intent to request permission to withdraw; 
  
(B)  The Court's retention of jurisdiction over the action; 
  
(C)  The client's obligation to keep the Court informed of a location where notices, pleadings, or other papers may be served; 
  
(D)  If a trial date has been set, the client's obligation to prepare for trial or hire other counsel to prepare for trial; 
  
(E)  Failure or refusal to satisfy court-related obligations could result in adverse consequences including, in criminal cases, bond forfeiture and arrest; 
  
(F)  The dates of any scheduled proceedings, including trial, and that these dates will not be affected by the withdrawal of counsel; 
  
(G)  Notices may be served on the client at the client's last known address; 
  
(H)  If the client is a corporation or organization, it may only be represented by an attorney, who must sign all pleadings and papers submitted to the Court; a corporate officer may not represent the client unless that officer is admitted to the bar of this Court as a regular member or has been admitted pro hac vice  in the case; and failure to comply with this rule could result in a default judgment against the client; and 
  
(I)  The client's right to object within 14 days of the date when notice of the attorney's intention to request permission to withdraw was served. 
  
(c)  A copy of the notice required by LR 83.1(E)(2)(b) must be filed with the motion. 
  
(d)  The attorney must serve a copy of the motion on opposing counsel and the client. 
  
(e)  The clerk must submit the motion to the Court within 14 days after its filing. 
  
(3)  Withdrawal by Consent. With the client's consent, counsel may withdraw from any civil action (except a class action) by filing a Certificate of Consent with the Court that has been signed by the client, the withdrawing attorney, and, if selected, the attorney who will serve as the client's replacement counsel. The Certificate of Consent must demonstrate that the client has been advised of the items set forth in LR 83.1(E)(2)(b)(B) through (H). An attorney representing the United States or any agency thereof who is withdrawing by consent is not required to include the client's signature on the Certificate of Consent, provided that the client's consent is acknowledged by both withdrawing and replacement counsel. The Court may reject the withdrawal by consent after submission of the pretrial order, when withdrawal would delay trial of the case, or for other good cause. 
  
(4)  Leaves of Absence. All leaves of absence require the Court's approval. A request for a leave of absence of 21 days or more must be made by motion. Lead counsel must file the motion in each individual case in which leave is requested, set forth the dates of the requested absence and the reason for the absence, and include a proposed order. Lead counsel must request a leave of absence of fewer than 21 days by filing electronically a letter addressed to the district judge's courtroom deputy requesting that the case not be calendared during the period of absence. Only lead counsel as identified in the Joint Preliminary Report and Discovery Plan must request a leave of absence. A leave of absence does not extend previously scheduled filing deadlines or other deadlines imposed by the Court. 
  
(5)  Responsibilities of Party Upon Removal of Attorney. When an attorney withdraws or otherwise is removed as counsel of record, the party whom the attorney was representing must notify the clerk within 21 days or before any further proceedings are conducted of the retention of another attorney or of the party's decision to proceed pro se.  The party also must provide the clerk with the current telephone number, address, and email address of the replacement attorney or of the party, if proceeding pro se.  Failure to comply with this rule will constitute a default by the party. 
  
F.  Attorney Discipline. (1) No Limitation on Inherent Authority. Nothing in this rule limits the inherent authority of a judge to manage individual assigned cases, including the authority to impose monetary penalties, disqualify counsel, and impose any other appropriate penalties or sanctions; and nothing in this rule imposes additional procedural requirements before a judge may exercise that authority. 
  
(2)  Reciprocal Discipline; Criminal Convictions; Duty to Disclose. When an attorney admitted to practice in this Court under LR 83.1(A) or (B) is: (a) suspended or disbarred from the practice of law by any court of competent jurisdiction or regulatory body with the authority to determine who may practice law in a particular jurisdiction or (b) convicted, in any court of competent jurisdiction, of a felony, a crime that required proof of a dishonest act or false statement, or any other crime involving moral turpitude, the attorney's right to practice in this Court automatically is suspended; and the Court will issue an order of suspension and serve it on the attorney. Unless within 30 days after service of the order the attorney, by motion, shows the Court, under penalty of perjury, good cause for why the attorney should not be disbarred, the order automatically will become an order of disbarment. The attorney must notify the Court within 10 days of a suspension, disbarment, or conviction under this paragraph, but any failure to do so will not affect the automatic suspension. 
  
(3)  Complaints of Professional Misconduct. Complaints alleging professional misconduct by an attorney admitted to practice in this Court under LR 83.1(A) or (B), including those made by judges, must be submitted to the chief district judge in writing and must state with particularity the basis for the allegations. Complaints of professional misconduct must be under oath, except for those submitted by judges of this Court and those submitted by counsel that are subject to Fed. R. Civ. P. 11. When the chief district judge makes the complaint of professional misconduct, he or she must designate another district judge to fulfill the duties of the chief district judge under this rule. 
  
(4)  Procedure Governing Complaints of Professional Misconduct. 
  
(a)  Upon receiving a complaint of professional misconduct made under Local Rule 83.1(F)(3), the chief district judge must determine: 
  
(i)  whether the complaint should be terminated because the allegations are unjustified, frivolous, unsupported, or insubstantial; 
  
(ii)  whether, for members of the State Bar of Georgia, the complaint should be referred to the State Disciplinary Board as a formal or informal complaint; this option may be selected in addition to (iii), (iv), or (v) below; 
  
(iii)  whether the complaint warrants discipline that does not affect the attorney's right to practice before the Court, in which case the chief judge has discretion either to impose the discipline or to refer the complaint to a judge for disciplinary proceedings as set forth in paragraphs (6) through (10) below; 
  
(iv)  whether the complaint should be referred to a committee on discipline (described more fully in paragraph (12) below) for investigation and preparation of findings of fact, conclusions of law, and a recommendation to the chief judge; and 
  
Note:  An attorney authorized to practice in an individual case under LR 83.1(B) whose conduct is under review by a committee on discipline will not be admitted under LR 83.1(B) in any other cases while the review is pending. 
  
(v)  whether the complaint may warrant discipline affecting the attorney's right to practice before the Court and therefore must be referred to a judge for disciplinary proceedings as set forth in paragraphs (6) through (10) below; a complaint may be referred to a judge without first being referred to a committee on discipline. 
  
(b)  Upon receipt of findings of fact, conclusions of law, and a recommendation from a committee on discipline, the chief district judge must determine appropriate actions under 4(a)(i), 4(a)(ii), 4(a)(iii), and 4(a)(v) above. 
  
(5)  Written Notice. When the chief district judge determines that action is appropriate under 4(a)(ii) through 4(a)(v) above, the Court must provide the attorney who is the subject of the complaint with a copy of the allegations. 
  
(6)  Designation of Judge to Conduct Disciplinary Proceedings. When the chief district judge determines under 4(a)(iii) or 4(a)(v) above that a complaint of professional misconduct should be referred to a judge for disciplinary proceedings, the chief district judge must designate a district or magistrate judge to hold disciplinary proceedings consistent with this rule and to recommend proposed discipline. A judge who makes a complaint under Local Rule 83.1(F)(3) cannot conduct any disciplinary proceedings arising from that complaint. 
  
(7)  Right to a Hearing. When it appears to the designated judge that discipline may be appropriate, he or she must provide the attorney whose conduct is at issue notice of the proposed discipline and at least 20 days from the date of notice to appear at a hearing to show good cause, under oath, why the discipline should not be imposed. The attorney may waive the right to a hearing. Discipline pursuant to paragraph (2) above, referral of a complaint to the State Disciplinary Board of the State Bar of Georgia for investigation, and discipline imposed by the chief district judge under 4(a)(iii) above do not constitute discipline that invokes the attorney's right to a hearing. 
  
(8)  Hearing Procedure. At the hearing, the attorney whose conduct is at issue must be afforded the opportunity to: 
  
(a)  appear in person and/or by counsel; 
  
(b)  present evidence, including testimony and documents; 
  
(c)  compel the attendance of witnesses and the production of documents; 
  
(d)  cross-examine witnesses; and 
  
(e)  present argument orally and in writing. 
  
(9)  Failure to Call Complaining Party. If the attorney whose conduct is at issue does not call the complaining party to appear at the hearing, the designated judge has discretion to do so. 
  
(10)  Recommendation to and Voting by the Full Court. Following the hearing, the attorney's waiver of a hearing, or the attorney's failure to respond timely, the designated judge must present findings of fact, conclusions of law, and a discipline recommendation to the chief district judge for presentation at the next district judges' meeting. A majority of the judges at the meeting will approve a final order setting forth the Court's findings of fact and conclusions of law and identifying any discipline to be imposed as a result of the complaint of professional misconduct. 
  
(11)  Sanctions. Discipline may include disbarment, suspension from practice for a definite period, reprimand, or other discipline that the Court deems proper. 
  
(12)  Committee on Discipline. The Court may create a committee on discipline by appointing 5 members of the bar of this Court. No committee member may serve for more than 3 years. The committee must at all times have at least 2 members from divisions other than the Atlanta division. The Court will select one committee member to serve as chairperson. No committee member may serve as chairperson for more than 2 years. 
  
The committee has the power to investigate all charges of professional misconduct referred to it by the Court. At the request of the committee, the clerk is authorized to issue subpoenas and subpoenas duces tecum  in connection with the investigation. 
  
At the conclusion of the investigation, the committee must prepare and submit a written report to the chief judge that sets forth findings of fact, conclusions of law, and the discipline or other action recommended. All disciplinary proceedings will be in camera  unless the Court directs otherwise. The rules governing the committee on discipline are contained in Appendix G to these Local Rules. 
  
(13)  Contempt of Court. Disciplinary proceedings under this Local Rule neither affect nor may be affected by any proceeding for contempt under Title 18 of the United States Code or under Fed. R. Crim. P. 42. 
  
(14)  Unauthorized Practice. Any person not admitted to the bar of this Court or any attorney disbarred or suspended by this Court who exercises any of the privileges bestowed upon members of this Court's bar or pretends to be entitled to such privileges will be adjudged guilty of contempt and may be subject to other discipline by the Court. 
  
(15)  Reinstatement. Petitions for reinstatement must be made under penalty of perjury and filed with the clerk. Attorneys suspended indefinitely must satisfy all conditions of reinstatement imposed by the Court at the time of suspension. 
  

  Editor's notes. - The rule was amended effective July 1, 2015 and November 1, 2018 and April 15, 2019 and June 18, 2020.  

Effective date. - Amended effective April 15, 2019 and June 18, 2020.  


JUDICIAL DECISIONS
 
		ANALYSIS
   	General Consideration
   	Motion to Disqualify
   	Admission Pro Hac Vice
 


 General Consideration


Motion to substitute counsel denied. - See Collins v. Collins, 597 F. Supp. 33 (N.D. Ga. 1984).  
Withdrawal of an attorney is governed by the following considerations: (1) the general rule is that, absent special circumstances, an attorney representing a Chapter 7 debtor may not limit the scope of the representation and the attorney must represent the debtor in all aspects of the bankruptcy case, including any contested matters or adversary proceedings that involve the debtor's interests; (2) regardless of the reason for withdrawal, the lawyer is required to represent the debtor unless and until the attorney withdraws in accordance with N.D. Ga. Bankr. R. 9010-2(b), which requires leave of the court to withdraw unless the debtor consents; and (3) when the reason is payment of fees, leave to withdraw is properly granted only if the attorney demonstrates that, taking into account considerations of fairness, reasonableness, and proper protection of the debtor's rights based on the circumstances of the case, continued representation imposes an unreasonable burden on counsel that justifies withdrawal. In re Egwim, 291 Bankr. 559 (Bankr. N.D. Ga. 2003).  

Attorney representation required for church. - District court did not abuse the court's discretion in ordering the churches to obtain counsel since 28 U.S.C. § 1654 conferring the right to self-representation was limited by federal courts' local rules, and N.D. Ga. R. 83.1E.(2)(b)(I) required that all artificial entities be represented by counsel. Kell v. Smith,    F.3d    (11th Cir. July 18, 2018)(Unpublished).  

Cited in Leach v. Bishop Bros. Auto Auction, 441 F. Supp. 98 (N.D. Ga. 1977); United States v. Kitchin, 592 F.2d 900 (5th Cir. 1979); In re Lowe, 18 Bankr. 20 (Bankr. N.D. Ga. 1981); Amoco Chems. Corp. v. MacArthur, 568 F. Supp. 42 (N.D. Ga. 1983); Healthcrest, Inc. v. American Medical Int'l, Inc., 605 F. Supp. 1507 (N.D. Ga. 1985); Hill v. Winter,    F. Supp. 2d    (N.D. Ga. Apr. 6, 2006).  


 Motion to Disqualify


Standard of professional conduct. - In evaluating the issues brought by a motion to disqualify an attorney, the court is guided by the standard of professional conduct of the members of the bar of this court, which includes the current canons of professional ethics of the American Bar Association. Accordingly, the court is guided by the ABA Code of Professional Responsibility as well as the ABA Model Rules of Professional Conduct, which were adopted by the House of Delegates of the American Bar Association on August 2, 1983. Glover v. Libman, 578 F. Supp. 748 (N.D. Ga. 1983).  

Where a motion for disqualification is brought solely for tactical reasons, and not for any sensitivity to ethical concerns, such conduct cannot be condoned and in fact warrants sanctions of its own. Glover v. Libman, 578 F. Supp. 748 (N.D. Ga. 1983).  

Conflict of interest. - Developers' counsel was not disqualified because of the submission of an affidavit from counsel in opposition to a county's summary judgment motion because the affidavit did not make the counsel a likely necessary witness under N.D. Ga. R. 83.1(C) and Ga. St. Bar R. 4-102(d):3.7 absent a showing that the information was unobtainable elsewhere. Further, counsel was merely summarizing the actual voting applications of the county as reflected in meeting minutes, and the counsel claimed only to have personal knowledge of the accuracy of the charts and not the intentions of the county. Hallmark Developers v. Fulton County,    F. Supp. 2d    (N.D. Ga. Sept. 27, 2004).  
Shareholder sufficiently established that the shareholder sought and received legal advice or assistance about stock conversion from an attorney now representing a company in a claim brought by the shareholder regarding the conversion; thus, the attorney was disqualified because it was reasonable for shareholder to believe that attorney was representing the shareholder individually; further, N.D. Ga. R. 83.1(c) provided that lawyers were governed by Georgia Rules of Professional Conduct so that Ga. St. Bar. R. 4-102(d):1.9 required that the attorney not represent another person in a substantially related matter materially adverse to the interests of the former client. Shattles v. Bioprogress PLC,    F. Supp. 2d    (N.D. Ga. July 14, 2006).  

Disqualification not warranted. - In a Title VII employment discrimination action, the current rules did  not prohibit clandestine witness recordings, and the conduct of employee's counsel was not sufficiently egregious under N.D. Ga. R. 83.1(C) and Ga. St. Bar R. 4-102(d):8.4(a)(4), 4.1(a) to warrant disqualification and abrogation  of the employee's qualified right to counsel of choice. Price v. Gwinnett Family Dental Care, LLC,    F. Supp. 2d    (N.D. Ga. Oct. 31, 2007).  
Dismissal of a complaint is proper before the 30 days to respond set forth in Ga. Unif. Super. Ct. R. 6.2 expires if it fails to state a claim upon which relief could be granted since evidence is not required for the trial court to make that determination. Charles H. Wesley Educ. Found., Inc. v. State Election Bd., 282 Ga. 707, 654 S.E.2d 127 (2007).  


 Admission Pro Hac Vice


Local counsel not required. - For purposes of a motion for admission pro hac vice only, the court did not require the designation of local counsel. Thermo-Cell S.E., Inc. v. Technetic Indus., Inc., 605 F. Supp. 1122 (N.D. Ga. 1985).  

Government counsel. - When, in response to the defendant United States' motion to dismiss, the plaintiff taxpayer filed a motion to strike the motion to dismiss and filed an objection to unauthorized pleadings by the Internal Revenue Service's counsel, arguing that the government's counsel was not authorized to practice before the court, the motions failed because government counsel was authorized to practice law before the court under 28 U.S.C. § 517 and N.D. Ga. R. 83.1A(3) without having to be admitted pro hac vice. Spencer v. United States,    F. Supp. 2d    (N.D. Ga. Nov. 27, 2006).  


RESEARCH REFERENCES

Am. Jur. 2d. - 7 Am. Jur. 2d, Attorneys at Law, §§ 12-100, 141-145, 173-176.  

C.J.S. - 6 C.J.S., Appearances, §§ 18, 19. 7 C.J.S., Attorney and Client, §§ 10-28, 43-87, 104, 191-233.  

ALR. - Propriety of attorney's communication with jurors after trial, 19 A.L.R.4th 1209.  
Sexual conduct or orientation as ground for denial of admission to bar, 21 A.L.R.4th 1109.  

——————————

83.2. Trial Related Local Rules

Rules text
A.  Taxation of Costs in Late-Settling Cases. Refer to LR 39.2. 
  
B.  Attorneys at Trial. Refer to LR 39.3. 
  

——————————

83.3. Petitions to Stay Execution of State Court Judgments; Habeas Corpus Petitions

Rules text
A.  Procedure for Petitioning to Stay. A petitioner seeking a stay of enforcement of a state court judgment or order shall attach to the petition a copy of all state court opinions and judgments relating to the matter. The petitioner shall also state whether or not petitioner has previously petitioned this Court or any other federal court for relief arising out of this same matter. The reasons for denying relief given by a court that has considered the matter shall be attached to the petition. If the court did not issue a written order stating its reasons for denying relief, a copy of all relevant portions of the transcript shall be attached to the petition. If petitioner raises an issue which was either not raised or not fully exhausted in state court, petitioner shall state the reasons why such action was not taken. 
  
B.  Successive Petitions. A second or successive petition for habeas corpus may be dismissed if the Court finds: 
  
(1)  that the petition fails to allege new or different grounds for relief, or 
  
(2)  that the failure of the petitioner to assert those grounds in a prior petition constitutes an abuse of the writ, or 
  
(3)  that the petition is frivolous and entirely without merit. 
  
Second or successive petitions not dismissed on one of the above-stated grounds shall be given expedited consideration by the Court. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

83.4. Restrictions on Media and Release of Information

Rules text
A.  Recording, Broadcasting or Photographing Judicial Proceedings. Regardless of whether Court is actually in session, photographing, recording, or broadcasting in or from a district courthouse in connection with judicial proceedings or during judicial proceedings, including those before a United States Magistrate Judge, is prohibited. A judicial officer may, however, allow use of photographic or electronic equipment for: the presentation of evidence; the perpetuation of the record; ceremonial, investiture, or naturalization proceedings; security purposes; and other purposes of judicial administration. 
  
Still cameras, video cameras, and/or any electronic devices equipped with cameras, including cellular phones, smart phones, tablets, laptop computers, and devices that wirelessly connect to and pair with such devices to transmit data, will not be allowed into district courthouses except by Court order or by direct escort and supervision of an employee of a federal agency whose offices are located therein. Attorneys possessing Court issued identification cards, authorized federally certified contract interpreters, and Court employees are permitted to bring their personal electronic devices into the courthouse; however, they are bound by the same restrictions as the general public. 
  
To facilitate the enforcement of this rule, no photographic, broadcasting, or recording equipment, with the exception of the recording equipment in United States magistrate judge courtrooms and that of official court reporters, will be permitted to be operated on courthouse floors occupied by the Court, except as otherwise permitted by the presiding judge. 
  
Personal devices without cameras may be allowed onto floors occupied by the Court; however, these devices shall neither be operated in any courtroom or hearing room, nor be operated in any public area where their operation is disruptive to a Court proceeding or Court operations unless otherwise permitted by order of the Court. 
  
All electronic photographic, broadcasting, and recording equipment brought into federal courthouses in this district shall be subject to inspection at any time by the United States Marshals Service. 
  
B.  Provisions for Special Orders in Widely Publicized or Sensational Civil Cases. In a widely publicized or sensational civil case, the Court, on motion of either party or on its own motion, may issue a special order governing such matters as extra-judicial statements by parties and witnesses likely to interfere with the rights of the parties or the rights of the accused to a fair trial by an impartial jury; the seating and conduct in the courtroom of spectators and news media representatives; the management and sequestration of jurors and witnesses; and any other matters which the Court may deem appropriate for inclusion in such an order. 
  

Effective date. - Amended effective April 15, 2019.  


JUDICIAL DECISIONS

Cited in Hegwood v. United States, 659 F.2d 1078 (5th Cir. 1981).  


RESEARCH REFERENCES

Am. Jur. 2d. - 7 Am. Jur. 2d, Attorneys at Law, §§ 41, 119. 75 Am. Jur. 2d, Trial, §§ 196-204.  

C.J.S. - 7 C.J.S., Attorneys at Law, § 52. 16 C.J.S., Constitutional Law, § 213. 23 C.J.S., Criminal Law, § 1134-1141.  

——————————

83.5. Weapons Not Allowed in Courthouse

Rules text
A.  Weapons Not Allowed. Firearms or other weapons shall not be worn or brought into the courtrooms of this Court or into the buildings in which they are located, except with the specific authorization of the Court. The Court has excused, to the extent hereinafter stated, the following persons or groups from this rule: 
  
(1)  The United States Marshal and his duly assigned deputy marshals, court security officers and other security personnel engaged by the U.S. Marshal. 
  
(2)  Federal Protective Service officers on assignment or upon call. 
  
(3)  Any federal law enforcement officer presenting a prisoner before a magistrate judge for initial appearance. 
  
(4)  Other federal law enforcement officials whose permanent assignment offices are located within the security parameters of the various courthouses; provided, however, that this exclusion does not allow these officials to carry weapons to the facilities of the United States District Court, including, but not limited to judges' chambers, offices and courtrooms. 
  
(5)  United States Probation Officers are authorized to wear or carry firearms to and from their offices within the district's courthouses, but probation officers are not authorized to wear firearms inside their offices. Firearms brought to the probation office will be secured in a locked container. 
  
(6)  Other officers as designated by Court order. 
  
B.  Checking of Weapons. Firearms and weapons must be checked with security personnel. If no security officer is on duty or locatable, weapons should be checked with either the clerk or the United States Marshal. 
  
C.  Sanction for Noncompliance. Any person or law enforcement officer who fails to comply with this rule shall be guilty of contempt and shall be subject to the appropriate disciplinary action. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

83.6. Certificate of Interested Persons

Rules text
Refer to LR 3.3. 
  

——————————

83.7. Bankruptcy Judges

Rules text
A.  Delegated Jurisdiction. Bankruptcy judges are judicial officers of this Court serving in the unit of this Court known as the United States Bankruptcy Court for the Northern District of Georgia. Each bankruptcy judge shall perform the duties set forth and may exercise the authority conferred in Section 104 of the Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 98 Stat. 333 (July 11, 1984) (to be codified as 28 U.S.C. §§ 151-58) with respect to any action, suit, or proceeding and may preside alone and hold a regular or special session of the bankruptcy court, except as otherwise provided by law or by rule or order of this Court. 
  
B.  Jury Trials in Bankruptcy Court. In accordance with 28 U.S.C. § 157(e), the bankruptcy judges of this Court are specially designated to conduct jury trials where the right to a jury trial applies. This jurisdiction is subject to the express consent of all parties pursuant to the procedure set forth in BLR 9015-2, NDGa. 
  

Effective date. - Amended effective April 15, 2019.  


JUDICIAL DECISIONS

Jurisdiction. - Creditor's motion to dismiss its own adversary proceeding and to dismiss the debtors' bankruptcy case for lack of subject matter jurisdiction was denied because 28 U.S.C. § 157(a) and N.D. Ga. R. 83.7 authorized the bankruptcy judge to hear the core proceeding, which arose under Title 11 and sought to determine the dischargeability of debts under 11 U.S.C. § 523(a)(6), and the district court had jurisdiction of bankruptcy cases, 28 U.S.C. § 1334(a), which were properly referable to a bankruptcy judge under 28 U.S.C. § 157(a) and N.D. Ga. R. 83.7. Hunsucker v. Anderson (In re Anderson),    Bankr.    (Bankr. N.D. Ga. Oct. 30, 2006).  
Tax-sale purchaser's third-party complaint was sufficiently "related to" the underlying bankruptcy case because of its nexus with a core matter under the district court's 28 U.S.C. § 1334(b) jurisdiction, and the basis of supplemental jurisdiction under 28 U.S.C. § 1367; abstention of the claim was not warranted where substantial judicial resources had already been expended on the merits of the case. Hospitality Ventures/LaVista v. Heartwood 11, L.L.C. (In re Hospitality Ventures/LaVista), 358 Bankr. 462 (Bankr. N.D. Ga. 2007).  

Jurisdiction over automatic stay and avoidance of statutory lien. - Court denied motion to dismiss creditor's complaint seeking an order that a towing company's statutory lien be set aside under 11 U.S.C. § 545(2) as the company violated the automatic stay, 11 U.S.C. § 362(a)(4), when the company impounded a debtor's truck and took steps to obtain a statutory lien and to have the truck declared legally abandoned under O.C.G.A. § 40-11-5 as the bankruptcy court had subject matter jurisdiction over causes of action relating to the enforcement of the automatic stay and the avoidance of a statutory lien, which were both created and determined by Title 11. The matter was related to bankruptcy, as it was certainly conceivable that the outcome of this proceeding could have an effect on the debtor's bankruptcy case because if the creditor prevailed, the creditor would sell the truck, and any proceeds from the sale in excess of the creditor's claim would be returned to the estate. Mercedes-Benz Fin. Servs. of Am., LLC v. Corner Lot, Inc. (In re Lyons), 489 Bankr. 270 (Bankr. N.D. Ga. 2013).  

——————————

83.8. Truth-in-Lending Actions.

Rules text
A.  Referral to Magistrate Judges. Actions brought by individual plaintiffs under the Truth-in-Lending Statute seeking relief under 15 U.S.C. § 1635, 15 U.S.C. § 1640, or both shall be automatically referred to the magistrate judges of this Court once the answer and counterclaims have been filed. Additional information regarding these actions is set forth in LR 72.1D. 
  

Effective date. - Amended effective April 15, 2019.  
Law reviews. -  For article discussing changes made by the Truth-in-Lending Simplification and Reform Act as implemented in Revised Regulation Z, see 18 Ga. St. B. J. 26 (1981).  


JUDICIAL DECISIONS

History of rule. - This rule is the product of a decision reached this court that the circumstances surrounding cases brought pursuant to the Truth-in-Lending Act justified the utilization of special masters. Mullinax v. Willett Lincoln-Mercury, Inc., 381 F. Supp. 422 (N.D. Ga. 1974).  

Cited in Roberts v. National Sch. of Radio & Television Broadcasting, 374 F. Supp. 1266 (N.D. Ga. 1974); McDaniel v. Fulton Nat'l Bank, 395 F. Supp. 422 (N.D. Ga. 1974); Barksdale v. Peoples Fin. Corp., 393 F. Supp. 112 (N.D. Ga. 1975); Barrett v. Vernie Jones Ford, Inc., 395 F. Supp. 904 (N.D. Ga. 1975); Cochran v. Paco, Inc., 409 F. Supp. 219 (N.D. Ga. 1975); Bussey v. Georgia Bankamericard, 516 F.2d 452 (5th Cir. 1975); Pinkett v. Credithrift of Am., Inc., 430 F. Supp. 113 (N.D. Ga. 1977).  


RESEARCH REFERENCES

Am. Jur. 2d. - 9 Am. Jur. 2d, Bankruptcy, § 574. 32 Am. Jur. 2d, Federal Practice and Procedure, § 422. 73 Am. Jur. 2d, Summary Judgment, §§ 12-19.  

——————————

83.9. Administrative Appeals

Rules text
A.  Social Security Actions. Actions brought under Section 205(g) of the Social Security Act, 42 U.S.C. § 405(g), and related statutes to review administrative determinations shall be automatically referred to the magistrate judges of this Court once issue has been joined. In all actions brought under 42 U.S.C. § 405(g), the government shall automatically be granted an additional forty (40) days in which to answer, for a total response time of one hundred (100) days. 
  
B.  Other Administrative Appeals. The magistrate judges are authorized to review the administrative awards of licenses and similar privileges and civil service cases involving matters such as adverse action, retirement questions, and reductions in force. 
  

Effective date. - Amended effective April 15, 2019.  


RESEARCH REFERENCES

Am. Jur. 2d. - 70A Am. Jur. 2d, Social Security and Medicare, § 1401.  
81 C.J.S., Social Security and Public Welfare, §§ 79-83.  

——————————

83.10. Naturalization Proceedings


Rules text
  Editor's notes. - This rule was deleted effective March 1, 2006.  

——————————

83.11. Internal Revenue Actions

Rules text
A.  Review of Jeopardy Assessments. All actions arising under 26 U.S.C. § 7429 shall bear the designation "Review of Jeopardy Assessments" on the complaint next to the style of the case. Upon filing such an action, the filing attorney shall immediately present a motion for rule nisi to the judge to whom the action has been assigned in order that the action might be promptly brought to the judge's attention. Failure to comply with this rule may result in dismissal of the action. 
  
B.  Enforcement of Internal Revenue Summonses. Petitions for the enforcement of Internal Revenue Summonses shall be heard by the magistrate judges. Refer to LR 72.1(D) for additional information. 
  
C.  Enforcement of Internal Revenue Laws. The magistrate judges are authorized to issue orders, warrants, or other necessary or appropriate processes for the enforcement of the Internal Revenue laws. Refer to Rule 64.1 for additional information. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

Rule 84. Forms.


——————————

84.1. Appendix B: Documents Associated with Civil Cases (Appendix B)

Rules text
A.  Plaintiff's Initial Disclosures (App. B, Form I.A.) 
  
B.  Defendant's Initial Disclosures (App. B, Form I.B.) 
  
C.  Joint Preliminary Report and Discovery Plan (App. B, Form II) 
  
D.  Pretrial Order (App. B, Form III) 
  

Effective date. - Amended effective April 15, 2019.  

  Editor's notes. - The Forms referred to in this section can be found at the end of the Local Court Rules of the United States District Court for the Northern District of Georgia in Appendix B.  

——————————

Criminal Local Rules


CRIMINAL CONVERSION TABLE  
  
    

                                                                                         
Former L.R. Number to New Number   New L.R. Number to Former L.R. Number      
     FORMER            NEW              NEW             FORMER                
                                                                              
100-1            1.1A             1.1A             100-1                      
100-2            1.1B             1.1B             100-2                      
100-3            1.1C             1.1C             100-3                      
100-4            1.1D             1.1D             100-4                      
105-3(a)         18.1A            6.1A             400-1                      
105-3(b)         18.1B            6.1B             400-3                      
105-3(c)         18.1C            10.1             505-3                      
110-1            57.1A            10.1A            505-3(a)                   
110-2            57.1B            10.1B            505-3(b)                   
110-3            57.1C            10.1C            505-3(c)                   
110-4(b)         57.1D(1)         11.1             505-4                      
110-4(b)(1)      44.2             11.1A            505-4(a)                   
110-4(c)         57.1D(2)         11.1B            505-4(b)                   
110-4(d)         57.1D(3)         11.1C            505-4(c)                   
110-4(e)         57.1D(4)         12.1             515                        
110-5            57.1E            12.1A            515-1                      
110-6            57.1F            12.1B            515-2                      
115-1            53.1             12.1C            515-3                      
115-2(a)         57.4A            12.1D            515-4                      
115-2(b)         57.4B            12.1E            515-5                      
115-2(c)         57.4C            16.1             520-1                      
115-3            57.4D            17.1             520-2                      
120-1            24.1             17.1A            520-2(a)                   
125-1            57.3A            17.1B            520-2(b)                   
125-2            57.3B            17.1C            520-2(c)                   
125-3            57.3C            18.1A            105-3(a)                   
280-2(e)         57.5; 67.1B(5)   18.1B            105-3(b)                   
400-1            6.1A             18.1C            105.3(c)                   
400-2            DELETED          24.1             120-1                      
400-3            6.1B             26.1             525-5                      
400-4            DELETED          30.1             525-6                      
500              58.1             32.1A            535-1                      
500-1            58.1A            32.1B            535-2                      
505-1(a)         DELETED          32.1C            535-3                      
505-1(b)         DELETED          44.1             510-1                      
505-2            DELETED          44.2             110(b)(1)                  
505-3            10.1             46.1A            505-5(b)                   
505-3(a)         10.1A            46.1B            505-6                      
505-3(b)         10.1B            46.1B(1)         505-6(a)                   
505-3(c)         10.1C            46.1B(2)         505-6(b)                   
505-4            11.1             46.2             526                        
505-4(a)         11.1A            46.2A            526-1                      
505-4(b)         11.1B            46.2B            526-2                      
505-4(c)         11.1C            46.2C            526-3                      
505-5(a)         DELETED          46.2D            526-4                      
505-5(b)         46.1A            48.1             530-1                      
505-6            46.1B            50.1             525-1                      
505-6(a)         46.1B(1)         53.1             115-1                      
505-6(b)         46.1B(2)         55.1             525-4                      
510-1            44.1             57.1A            110-1                      
515              12.1             57.1B            110-2                      
515-1            12.1A            57.1C            110-3                      
515-2            12.1B            57.1D(1)         110-4(b)                   
515-3            12.1C            57.1D(2)         110-4(c)                   
515-4            12.1D            57.1D(3)         110-4(d)                   
515-5            12.1E            57.1D(4)         110-4(e)                   
520-1            16.1             57.1E            110-5                      
520-2            17.1             57.1F            110-6; 83.1F               
520-2(a)         17.1A            57.2             525-3                      
520-2(b)         17.1B            57.3A            125-1                      
520-2(c)         17.1C            57.3B            125-2                      
525-1            50.1             57.3C            125-3                      
525-2            DELETED          57.4A            115-2(a)                   
525-2            DELETED          57.4B            115-2(b)                   
525-3            57.2             57.4C            115-2(c)                   
525-4            55.1             57.4D            115-3                      
525-5            26.1             57.5             280; 67.1                  
525-6            30.1             58.1             500                        
526              46.2             58.2             540-3                      
526-1            46.2A            58.3A            540-1                      
526-2            46.2B            58.3B            540-2                      
526-2(a)         46.2B(1)         58.3B(1)         540-2(a)                   
526-2(b)         46.2B(2)         58.3B(2)         540-2(b)                   
526-2(c)         46.2B(3)                                                     
526-3            46.2C                                                        
526-4            46.2D                                                        
530-1            48.1                                                         
535-1            32.1A                                                        
535-2            32.1B                                                        
535-3            32.1C                                                        
540-1            58.3A                                                        
540-2            58.3B                                                        
540-2(a)         58.3B(1)                                                     
540-2(b)         58.3B(2)                                                     
540-3            58.2                                                          
 


——————————

I. Scope, Purpose and Construction


——————————

Rule 1. Scope.


——————————

1.1. Scope of the Rules

Rules text
(A)  Title and Citation. These rules shall be known as the Local Criminal Rules of the United States District Court for the Northern District of Georgia. They may be cited as "LCrR ____, NDGa." 
  
(B)  Effective Date. These rules apply to all cases and proceedings pending on or commenced after April 15, 1997 unless the judge or magistrate judge to whom the case has been assigned has ruled that their application in a case pending on April 15, 1997 was not feasible or would work an injustice. 
  
(C)  Scope of Rules. These rules shall apply in all proceedings in criminal actions. Civil local rules shall apply insofar as they do not conflict with any statute, federal rule, local criminal rule, or individual order. 
  
(D)  Rule of Construction and Definitions. (1) United States Code, Title 1, Sections 1 to 5, shall, as far as applicable, govern the construction of these rules. 
  
(2)  The following definitions shall apply. 
  
(a)  The word "Court" refers to the United States District Court for the Northern District of Georgia and not to any particular judge or magistrate judge of the Court. 
  
(b)  The word "judge" refers to any United States District Judge exercising jurisdiction with respect to a particular action or proceeding in this Court. 
  
(c)  The word "magistrate judge" refers to any full-time or part-time United States Magistrate Judge exercising jurisdiction under 28 U.S.C. Section 636, consistent with the policies adopted by this Court. 
  
(d)  The word "clerk" refers to the District Court Clerk and deputy clerks. 
  

——————————

II. Preliminary Proceedings


(RESERVED) 
  

——————————

III. Indictment and Information


——————————

Rule 6. The Grand Jury.


——————————

6.1. Selection of Jurors; Frequency; Sessional Procedures; Proceedings Under Seal

Rules text
(A)  Selection of Jurors. (1) Statutory Qualification. Refer to LR 47.1.   
  
(2)  Drawing. Grand juries shall function on a district wide basis. The Court, or the clerk if so ordered by the Court, shall draw at random a pro rata or approximately pro rata number of names from the qualified jury wheel for each division within the district. The names so drawn shall be pooled and shall constitute the grand jurors to report to duty. Unless otherwise ordered, the grand jury shall be drawn at least forty (40) days before the first day of service of such grand jury. 
  
(3)  Service of Summons. The Jury Section of the clerk's office shall serve by first class mail a summons on each grand juror at least four (4) weeks prior to the first day of service of the grand jury. 
  
(B)  Procedures While Grand Jury in Session. While the grand jury is in session, no one except government attorneys, the grand jury clerk, attorneys representing witnesses, witnesses, grand jurors, court reporters, interpreters, deputy United States Marshals, law enforcement officers, and other authorized Court or Justice Department personnel shall be allowed into the grand jury area of the courthouse, which shall include the reception area, witness room, grand jury rooms, and any other space which the grand jury may be using. 
  
The grand jury clerk, the United States Attorney's office witness clerk(s), government attorneys, and the United States Marshals shall be allowed to remain in the grand jury reception area during the course of grand jury proceedings. Witnesses and attorneys for witnesses shall remain in the witness room, except for checking in with the witness clerk(s). Witnesses and their attorneys shall be permitted to leave the grand jury area to consult, if necessary. 
  
When a grand jury is in session, a deputy United States Marshal shall be on duty in or near the grand jury area to enforce this rule. 
  


JUDICIAL DECISIONS

Statute inapplicable. - Appellant family was not entitled to an extension of time to appeal a verdict and judgment in favor of appellee insurer because N.D. Ga. R. 6.1(A) did not apply since Fed. R. App. P. 4 gave a family over 11 days to appeal and Rule 6.1(B) did not apply since a notice of appeal was not a response, and under Rule 4(a)(1)(A), the time for filing a notice of appeal ran from the date of judgment, not after service. Cordell v. Pac. Indem. Co., 335 Fed. Appx. 956 (11th Cir.), cert. denied, 558 U.S. 1093, 130 S. Ct. 1017, 175 L. Ed. 2d 622 (2009)(Unpublished).  

——————————

IV. Arraignment and Preparation for Trial


——————————

Rule 10. Arraignment.


——————————

10.1. Arraignments

Rules text
(A)  Generally. All defendants shall be arraigned before a magistrate judge. The magistrate judge shall then assign the case to a judge in accordance with the procedures established by this Court. The duty judge shall conduct any preliminary criminal proceedings that arise which cannot be determined by a magistrate judge. 
  
(B)  Scheduling Arraignments. Immediately after the filing of an indictment or information or the arrest of a defendant, whichever occurs last, the United States Attorney shall request the magistrate judge to schedule the case for arraignment. The United States Attorney shall provide the magistrate judge a copy of the indictment or information and shall inform the magistrate judge as to whether the defendant is in custody and, if so, where. The United States Attorney shall also provide the magistrate judge with the name and address of the defendant, the defendant's surety and attorney, and the name of the assistant United States Attorney in charge of the case. The United States Attorney shall also provide any other information pertinent to the assignment of arraignments, such as whether the indictment or information is a superseding indictment or information or whether there is a related or companion case. 
  
All arraignments shall be scheduled in accordance with the requirements of the Speedy Trial Act of 1974, 18 U.S.C. §§ 3161-74, and in accordance with the "Plan for Achieving Prompt Disposition of Criminal Cases" which is attached as Appendix C and which is hereby incorporated by reference into these rules. 
  
C.  Recording Arraignments. The arraignment proceedings before the magistrate judge shall be taken down by a court reporter or recorded by other suitable means and shall be preserved in the same manner as arraignments before a judge. 
  

——————————

Rule 11. Pleas.


——————————

11.1. Acceptance of pleas

Rules text
(A)  Pleas of Guilty. The magistrate judge shall have no power to accept a plea of guilty, but the magistrate judge may inquire into the voluntariness of such a plea and its underlying factual basis as required by Fed. R. Crim. P. 11. In making such inquiry, the magistrate judge shall use a form for the tender of guilty pleas approved by the judges. The magistrate judge shall then assign the case to a judge. If the plea meets the requirements of Rule 11 and if the magistrate judge is so authorized by the judge, the magistrate judge may request the defendant to consent in writing to a presentence investigation before plea of guilty and to examination of the presentence report by the Court prior to the time the defendant pleads guilty. 
  
If the inquiry into the defendant's plea of guilty is not conducted by the magistrate judge, the judge shall conduct the inquiry at arraignment. In every case where a defendant pleads guilty, the final determination that the defendant's plea is voluntary shall be made by the judge. 
  
The Probation Department shall, at the direction of the magistrate judge or judge, as appropriate, conduct the presentence investigation. 
  
(B)  Pleas of Nolo Contendere. The magistrate judge shall have no power to accept a plea of nolo contendere.  Any tender of a plea of nolo contendere  shall be filed with the clerk at arraignment, unless tender at a later time has been expressly approved by the Court. The United States shall have seven (7) days to respond. Copies of the tender and the response shall be served on opposing counsel. The government's response and the defendant's statement in support of the nolo  plea shall be submitted directly to the judge to whom the plea is assigned and shall not be filed with the clerk as they are not part of the permanent criminal case. 
  
The Court shall notify the parties of its acceptance or refusal of the nolo  plea no later than fourteen (14) days before trial. Subsequent to the ruling by the Court, the tender of plea form shall be returned to the clerk's office to become part of the permanent file. The statement of the defendant and the response of the government shall become part of the defendant's probation record and shall be included in the file with the presentence report. 
  
(C)  Pleas of Not Guilty. The magistrate judge shall be authorized to accept a plea of not guilty or to direct the entry of such a plea. Upon accepting the plea, the magistrate judge shall assign the case to a judge. 
  

——————————

Rule 12. Pleadings and Motions Before Trial; Defenses and Objections.


——————————

12.1. Physical Requirements for Documents and Motion Practice

Rules text
(A)  Physical Requirements. Motions and other documents in criminal proceedings, including attachments thereto, should be submitted in writing and are subject to the format and filing requirements set forth in LRs 5.1, 5.2, 10.1, 11.1 and 15.1. 
  
(B)  Filing of Motions and Responses; Hearings. Motions filed in criminal proceedings shall be filed with the clerk within fourteen (14) days after arraignment. A magistrate judge may for good cause extend the filing time for one fourteen (14)-day period. Motions requesting additional extensions of time must be presented to the judge to whom the case is assigned. To avoid waiver, pretrial matters must be raised within the time limits set forth in this rule. See Fed. R. Crim. P. 12(f). A party's failure to file a response to a motion within fourteen (14) days after being directed by the Court to do so shall indicate that the responding party has no opposition to the motion. All provisions of LR 7.1, filing of Motions and Responses: Hearings, except 7.1A (2) and 7.1B, are fully applicable to motions filed in criminal proceedings. In multiple defendant cases, defense counsel shall serve other defense counsel and pro se  defendants with copies of the motions filed. 
  
(C)  Motion to Adopt Co-Defendant's Motions.  A defendant moving to adopt a co-defendant's motion or motions, including pretrial motions, must attach a copy of each motion to be adopted to defendant's motion to adopt. The defendant's motion must also state: 
  
(1)  The style and action number of the co-defendant's case; 
  
(2)  The title(s) of the specific motion(s) being adopted and the date on which the motion(s) was (were) filed; and 
  
(3)  A statement regarding the defendant's standing to adopt the co-defendant's motion(s). 
  
The defendant shall not be required to file a memorandum of law citing supporting authorities (see generally LR 7.1(A)) in support of defendant's motion to adopt. Separate motions are required if motions of more than one (1) co-defendant are being adopted. Defense counsel shall provide all other defense counsel with a copy of defendant's Motion(s) to Adopt Co-Defendant's Motions, but it shall not be necessary to attach a copy of each motion being adopted. 
  
(D)  Duty to Confer. Counsel for the moving party, or the moving party if the party is not represented by counsel, is required to confer with opposing counsel prior to the pretrial conference in a good faith effort to resolve by agreement between them all motions that were filed. 
  
(E)  Determination of Motions. (1) Atlanta Division Cases. All motions in criminal actions in the Atlanta Division shall be initially submitted to a magistrate judge who shall conduct any required or necessary hearings. When permitted by law, the magistrate judge shall issue a ruling thereon. When the magistrate judge is not authorized to rule on the matter, the magistrate judge shall submit a report and recommendation to the judge to whom the case is assigned. 
  
(2)  Other Division Cases. Any motion in a criminal action pending in the Gainesville, Newnan, or Rome Divisions may be assigned by the judge for the division to a magistrate judge for any required or necessary hearing, ruling, report, and recommendation. When such an assignment is made, the magistrate judge shall proceed in accordance with the provisions of subsection (1). 
  

——————————

Rule 16. Discovery and Inspection.


——————————

16.1. Pretrial Discovery and Inspection

Rules text
The government shall make available to the defendant at the time of arraignment for inspection and copying all materials or copies of materials requested by the defendant which are discoverable under Fed. R. Crim. P. 16. The government shall also provide the defendant at arraignment with an inventory of all items seized from the defendant by law enforcement officials which the government expects to introduce at trial. Unless otherwise ordered by the Court, the defendant shall be required to make discoverable materials requested by the government available for inspection and copying no later than twenty-one (21) days prior to trial. The failure of any party to produce requested discoverable evidence in a timely manner may result in the evidence being ruled inadmissible at trial. 
  
While extensions of time shall not be routinely granted, the magistrate judge may for good cause shown grant a party additional time in which to produce requested evidence. Motions for extensions of time must contain a schedule upon which the requested discoverable evidence will be available. If a party requests discoverable evidence which is not at that time in the possession of the custodial party, such as medical reports, results of tests which have been performed, etc., the custodial party must inform the court of the earliest date on which such materials can be in the party's possession for inspection and copying by the requesting party. 
  
Unless otherwise ordered by the Court, a party shall have no obligation to reproduce copies of requested materials (except the government must provide the defendant a copy of the defendant's prior criminal record) for another party's possession until the requesting party has remitted payment for the duplicating expenses. Defendants represented under this Court's Criminal Justice Plan are exempted from this requirement to pay duplicating expenses. Whenever duplication of the requested materials is unduly burdensome for a party, the party may by motion at the appropriate time request the Court to relieve the party from the duty to provide copies. 
  

——————————

Rule 17. Pretrial Conference.


——————————

17.1. Pretrial Conferences

Rules text
(A)  Scheduling. (1) For Atlanta division cases in which a not guilty plea is entered at arraignment, the magistrate judge shall schedule and hold a pretrial conference within fourteen (14) days of the arraignment or at such later date as may be required. 
  
(2)  In other division cases in which a not guilty plea is entered at arraignment, the judge assigned to the division may upon the judge's own motion or upon motion of any party assign the case to a magistrate judge for a pretrial conference. 
  
(B)  Hearing. The pretrial conference shall be attended by counsel who will actually try the case. The following matters may be presented to the magistrate judge at the pretrial conference for consideration, hearing, and ruling or report and recommendation: 
  
(1)  Motions relating to discovery and inspection and for bills of particular. 
  
(2)  Motions to dismiss the indictment. 
  
(3)  Motions to suppress evidence. 
  
(4)  Any other matters which may serve the interests of justice and the prompt and orderly disposition of the case. 
  
Counsel shall have the duty to make every effort to stipulate all facts and/or points of law as to which the truthfulness or existence of the fact or law is not contested. 
  
(C)  Orders. Pretrial hearings shall be recorded. At the conclusion of the final pretrial conference, a pretrial order shall be prepared and filed with the Court. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 23 Am. Jur. 2d, Depositions and Discovery, §§ 400-467. 32 Am. Jur. 2d, Federal Practice and Procedure, § 421. 62A Am. Jur. 2d, Pretrial Conference, §§ 1-122.  

C.J.S. - 26A C.J.S., Depositions, § 16. 35B C.J.S., Federal Civil Procedure, §§ 905-914. 88 C.J.S., Trial, § 17(2).  

——————————

V. Venue


——————————

Rule 18. Place of Prosecution and Trial.


——————————

18.1. Venue and Trial of Criminal Cases

Rules text
(A)  Filing. Criminal cases shall be filed with the clerk in the division in which venue lies (see Fed. R. Crim. P. 18). See also LR 3.1(A). 
  
(B)  Trial. A defendant in a criminal action will ordinarily be tried in the division in which the offense is alleged to have been committed. 
  
(C)  Proceedings in Other Divisions. When the arraignment, trial, sentencing, or other proceedings in a criminal case are held in a division of the district other than the division in which the indictment or information is or was pending, upon completion of the proceedings, all papers and records therein shall be returned to and shall appear on the records of the division in which the indictment or information is or was pending as if such proceedings had been held in that division. 
  

——————————

VI. Trial


——————————

Rule 24. Trial Jurors.


——————————

24.1. Juror Selection

Rules text
Prospective grand and petit jurors shall be selected and qualified and jury panels shall be drawn pursuant to the Jury Selection and Service Act of 1968, 28 U.S.C. § 1861-70, and the current Jury Plan of this Court. The Jury Plan of this Court is attached hereto as Appendix A and is made a part of these rules. 
  

——————————

Rule 26. Taking of Testimony.


——————————

26.1. Excusal of Witnesses

Rules text
Witnesses shall be excused from criminal proceedings and trials in accordance with the procedures set forth in LR 43.2. 
  

——————————

Rule 30. Instructions.


——————————

30.1. Requests to Charge

Rules text
Requests to charge in criminal trials are subject to all the provisions of LR 51.1, except the requirement in LR 51.1(B) that the parties attach their contentions to the requests to charge submitted. 
  

——————————

VII. Judgment


——————————

Rule 32. Sentence and Judgment.


——————————

32.1. Presentence Report

Rules text
(A)  Non-Disclosure of Presentence Investigation Report. Pursuant to Fed. R. Crim. P. 32(b)(6)(A), the probation officer's sentencing recommendation, if any, provided to the Court with the presentence report, will not be disclosed to the defendant, defendant's counsel, or to the attorney for the government. 
  
(B)  Confidentiality. Any copy of a presentence report which this Court makes available, or has made available, to the United States Parole Commission or to the Bureau of Prisons constitutes a confidential Court document and shall be presumed to remain under the continuing control of the Court during the time it is in the temporary custody of these agencies. A copy of the presentence report shall be loaned to the Parole Commission and Bureau of Prisons only for the purpose of enabling those agencies to carry out their official functions, including parole release and supervision. The presentence report shall be returned to the Court after such use or upon request. Disclosure of the report is authorized only so far as necessary to comply with 18 U.S.C. § 4208(b)(2). 
  
(C)  Confidentiality Legend. Every copy of a presentence report released by the probation officer of this Court to the Parole Commission or Bureau of Prisons shall bear the following legend on its face: 
  

CONFIDENTIAL 

PROPERTY OF U.S. COURTS 

SUBMITTED FOR OFFICIAL USE OF 

U.S. PAROLE COMMISSION AND 

FEDERAL BUREAU OF PRISONS. TO BE 

RETURNED AFTER SUCH USE, OR UPON REQUEST. 

DISCLOSURE AUTHORIZED ONLY TO 

COMPLY WITH 18 U.S.C. § 4208(b)(2). 
  

——————————

VIII. Appeal


(RESERVED) 
  

——————————

IX. Supplementary and Special Proceedings


(RESERVED) 
  

——————————

X. General Provisions


——————————

Rule 44. Right to and Assignment of Counsel.


——————————

44.1. Appointment of Counsel for Indigent Defendants

Rules text
Pursuant to Fed. R. Crim. P. 44, counsel shall be appointed to represent any indigent defendant. The procedures for the appointment of counsel and counsel's obligations regarding the representation of the indigent defendant are set forth in the "Plan of the United States District Court for the Northern District of Georgia Pursuant to the Criminal Justice Act of 1964" which is attached as Appendix D and which is hereby incorporated by reference into these rules. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 21 Am. Jur. 2d, Criminal Law, §§ 976-983.  

——————————

44.2. Appearance of Appointed Counsel

Rules text
Appointments under this Court's Criminal Justice Plan (Appendix D) as attorney of record for a defendant are made in writing on form CJA-20, "Appointment of and Authority to Pay Court Appointed Counsel". No further action is necessary by appointed counsel in order to notice an appearance on behalf of the defendant. 
  

——————————

Rule 46. Release from Custody.


——————————

46.1. Bail; Procedures Relating to Bonds Before Trial or Sentencing

Rules text
(A)  Appearance Bonds. Whenever a judge or magistrate judge of this Court requires a person arrested for a bailable offense or upon superseding indictment or a person who is a material witness to give bail for the individual's appearance before the Court, the appearance bond given by such person shall be in the amount set by the judge or magistrate judge and shall be secured in conformance with Fed. R. Crim. P. 46(d) and the Bail Reform Act, 18 U.S.C. §§ 3141(a)-3142, 3144. 
  
(B)  Forfeiture of Fugitive Defendants' Bonds. (1) Prior to Arraignment. When a defendant previously released on bond fails to appear for arraignment, the United States Attorney shall prepare a motion for forfeiture of bail, issuance of a bench warrant, or other appropriate order which shall be presented to the judge to whom the case was assigned or to the duty judge if no assignment had been made. 
  
(2)  Subsequent to Arraignment. When an arraigned defendant previously released on bond fails to appear for trial or sentencing, the United States Attorney shall proceed in accordance with the procedure set forth in subsection (1). 
  

——————————

46.2. Procedures Relating to Bonds Pending Execution of Sentence and Bonds Pending Appeal

Rules text
(A)  Setting of Bond. When execution of a defendant's sentence is delayed or when an appeal of a defendant's conviction is pending, bond shall be set in accordance with the provisions of the Bail Reform Act, 18 U.S.C. §§ 3141(b), 3143. If a new bond is set, the defendant shall be presented to a magistrate judge for approval of surety. 
  
(B)  Remittiturs. (1) Judgment Affirmed or Appeal Dismissed. When a judgment of conviction in a criminal case has been affirmed on appeal or the appeal dismissed, the clerk shall immediately upon receipt file the remittitur from the appellate court. The clerk shall also send certified copies of the remittiturs, judgment, and commitment to the United States Marshal for this district and notify counsel of record and/or the parties that the remittitur has been filed. 
  
(2)  Judgment Modified, Vacated, or Reversed. When the judgment of this Court has been modified, vacated, or reversed on appeal, the clerk shall immediately present a proposed order to the Court making the remittitur the judgment of this Court and shall notify counsel and/or the parties of the entry of said order and that they are required to prepare and present promptly to the Court any such further orders as may be required. 
  
(3)  28 U.S.C. § 2255 Petitions. Upon receipt of a remittitur from the appellate court either denying or granting a defendant's petition under 28 U.S.C. § 2255, the clerk shall immediately file the remittitur and follow the appropriate procedure set forth in (1) or (2) above. 
  
(C)  Revocation of Appeal Bond. When a convicted defendant is released on an appeal bond and the judgment of conviction is either affirmed or the appeal dismissed by the appellate court, the clerk shall immediately file the remittitur or notice of dismissal of appeal and shall promptly notify defendant, counsel for the defendant, and the sureties of the defendant's bonds of such affirmance or dismissal by registered or certified mail to their last known address. The clerk shall also mail a copy of such notice to the United States Attorney, the United States Marshal, and the United States Probation Officer, if appropriate. 
  
The notice shall direct the defendant to report to the United States Marshal in Atlanta, Georgia, at a time certain on the tenth (10th) day following the date of the notice in order that the defendant may be committed into custody to abide the sentence imposed. When the tenth (10th) day falls on Saturday or Sunday, the date of the following Monday shall be used. When the tenth (10th) day falls on a holiday, the date of the following day shall be used. 
  
When the commitment order specifies that the defendant is allowed to surrender voluntarily, the notice shall direct the defendant to report to the designated institution upon notification by the United States Marshal. 
  
Upon failure of the defendant to report as directed, the United States Marshal shall report the failure to the United States Attorney, and the bond of the defendant shall become subject to forfeiture without further notice. 
  
(D)  Revocation of Bond upon Denial of 28 U.S.C. § 2255 Petition. Defendants released on bond whose 28 U.S.C. § 2255 petitions are denied by the appellate court are subject to the provisions of LCrR 46.2A. 
  

——————————

Rule 47. Juror Contact.


——————————

47.3. Restricted Contact with Jurors

Rules text
During trial or after the conclusion of a trial, no party, agent or attorney shall communicate with any members of the petit jury, including alternate or excused jurors, before which the case was tried without first receiving permission of the Court. 
  

——————————

Rule 48. Dismissal.


——————————

48.1. Procedure Upon Abandonment of Prosecution

Rules text
When the government abandons prosecution of a defendant being held for trial in this district, the appropriate official shall immediately notify the clerk and U.S. Marshal for this Court, in writing, that prosecution has been abandoned. 
  


RESEARCH REFERENCES

ALR. - Finding or return of indictment, or filing of information, as tolling limitation period, 18 A.L.R.4th 1202.  

——————————

Rule 50. Calendars; Plan for Prompt Disposition.


——————————

50.1. Criminal Calendars

Rules text
The criminal calendars of this Court shall be processed in accordance with the Speedy Trial Act of 1974, 18 U.S.C. §§ 3161-74, and in accordance with the "Plan for Achieving Prompt Disposition of Criminal Cases" (Appendix C), provided, however, that the Speedy Trial Act shall supersede any conflicting provisions contained within the "Plan." 
  

——————————

Rule 53. Regulation of Conduct in the Courtroom.


——————————

53.1. Television and Radio Broadcasting, Tape Recording, or Photographing Judicial Proceedings.

Rules text
Refer to LR 83.4 
  

——————————

Rule 55. Records.


——————————

55.1. Procedures Regarding Pleadings and Exhibits

Rules text
Procedures regarding the removal of pleadings and the filing, inspection, and return of trial exhibits are set forth in LR 79.1E. 
  

——————————

Rule 57. Rules by District Courts.


——————————

57.1. Attorneys: Admission to Practice Before the Court

Rules text
(A)  Admission to the Bar of this Court. Refer to LR 83.1(A) 
  
(B)  Permission to Practice in a Particular Case. Refer to LR 83.1(B) 
  
(C)  Standard of Professional Conduct. Refer to LR 83.1(C) 
  
(D)  Appearances. (1) In Criminal Cases. (a) Appointments under this Court's Criminal Justice Plan (Appendix D) as attorney of record for a defendant are made in writing on Form CJA-20, "Appointment of and Authority to Pay Court Appointed Counsel". No further action is necessary by appointed counsel in order to notice an appearance on behalf of defendant. 
  
(b)  Retained defense counsel are required to file a notice of appearance within three (3) days after being retained. Counsel becoming associated with counsel of record or being substituted for counsel of record must also comply with this requirement. 
  
This Court will follow the provisions of the Eleventh Circuit Plan under the Criminal Justice Act, Section (d)(2) regarding requests by retained defense counsel to withdraw from representation of a defendant on appeal. See also LCrR 57.1(E). 
  
(2)  Before the Grand Jury. An attorney representing a witness before the grand jury must file a notice of appearance with the clerk. The notice shall be filed in such a manner as to maintain the secrecy requirements of grand jury proceedings. 
  
For purposes of this rule, an attorney shall be deemed to be appearing for and representing a witness before the grand jury if the attorney is present within the courthouse and advising the witness prior to entering the chambers of the grand jury or is interviewing witnesses before or after their appearance before the grand jury. 
  
(3)  Pro Se  Appearance Limitations. Whenever a party has appeared by attorney, the party may not thereafter appear or act in the party's own behalf in the action or proceeding or take any step therein unless the party has first given notice of the party's intention to the attorney of record and to the opposing party and has obtained an order of substitution from the Court. Notwithstanding this rule, the Court may in its discretion hear a party in open court even though the party has previously appeared or is represented by an attorney. 
  
(4)  Duty to Supplement. Every attorney registered to use the ECF system must notify the PACER Service Center online at www.pacer.gov of any changes to the attorney's primary email address, mailing address, and/or telephone number. Parties appearing pro se  must notify the clerk's office by letter of any such change. If a failure to provide notice of any such change causes delay or adversely affects the management of a case, the Court may impose an appropriate sanction. 
  
(E)  Withdrawal; Leave of Absence; Responsibilities of Party Upon Removal of Attorney. (1) Withdrawal Policy. Counsel will not ordinarily be allowed to withdraw after pretrial or at a time when withdrawal will cause a delay in the trial of the case. 
  
(2)  Motions to Withdraw. This policy notwithstanding, an attorney wishing to withdraw the attorney's appearance in any action or proceeding or wishing to have the attorney's name stricken as attorney of record for a party in any case shall comply with the following procedure: 
  
(a)  File a motion requesting permission to withdraw. 
  
(b)  The motion shall state that the attorney has given the client fourteen (14) days prior notice of the attorney's intention to request permission to withdraw and shall specify the manner of such notice. A copy of the notice shall be affixed to the motion. 
  
(c)  The attorney shall serve a copy of the attorney's motion to withdraw upon opposing counsel and upon the client after filing the motion with the clerk. 
  
(d)  Fourteen (14) days after filing, the clerk shall submit the motion to the judge for action thereon. 
  
(3)  Withdrawal from Criminal Appeals. If, prior to filing a notice of appeal, a retained attorney of record for the defendant moves to withdraw from representation of the defendant on direct appeal of the defendant's conviction and the defendant moves to proceed on appeal in forma pauperis  and/or for the appointment of Criminal Justice Act appellate counsel, retained counsel will be required to disclose in camera: 
  
(a)  The total amount of fees and costs paid. 
  
(b)  By whom the fees and costs were paid. 
  
(c)  The total amount of costs actually incurred and services actually rendered. 
  
This information along with any other information required by case law decided subsequently to the enactment of this local rule will be viewed in camera by the Court for the purpose of deciding the defendant's in forma pauperis  motion. 
  
(4)  Leaves of Absence. All leaves of absence shall be subject to the approval of the Court. Petitions for leave of absence for periods greater than twenty (20) days in length must be made by motion. Lead counsel must file a petition, in each individual case where an absence is requested, designating the period of absence and the reason for the absence. A proposed order for the Court shall also be attached. Absence of less than twenty-one (21) days requires lead counsel to submit a letter to the judge's courtroom deputy requesting that a case not be calendared during the period of absence. Only lead counsel, as specified on the preliminary report and discovery schedule, need petition the Court for leave of absence. A leave of absence does not extend previously set filing deadlines nor relieve counsel from other deadline requirements imposed by the Court. 
  
(5)  Responsibilities of Party Upon Removal of Attorney. Whenever an attorney withdraws or dies or is removed or suspended or for any other reason ceases to act as attorney of record, the party whom the attorney was representing must within twenty-one (21) days or before any further proceedings are had in the action before the Court notify the clerk of the appointment of another attorney or of the party's decision to appear pro se. The party must also provide the clerk with the current telephone number and address of the newly-appointed attorney or of the party if proceeding pro se.  Failure to comply with this rule shall constitute a default by the party. 
  
(F)  Attorney Discipline. Refer to LR 83.1F. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

57.2. Presence of Counsel and Counsel Participation at Trial

Rules text
The requirements, procedures, and presumptions set forth in LR 39.3 respectively, regarding the presence of counsel during trial and limitations on counsel participation at trial are fully applicable to criminal proceedings and trials in this Court. 
  

——————————

57.3. Weapons Not Allowed in Courthouse.

Rules text
Refer to LR 83.5. 
  

——————————

57.4. Release of Information in Criminal and Grand Jury Proceedings

Rules text
(A)  By Lawyers or Law Firms. (1) In connection with pending or imminent criminal litigation with which a lawyer or a law firm is associated, it is the duty of the lawyer or law firm not to release or authorize the release of information or opinion which a reasonable person would expect to be disseminated by any means of public communication, if there is a reasonable likelihood that such dissemination will interfere with a fair trial or otherwise prejudice the due administration of justice. 
  
(2)  With respect to a grand jury or other pending investigation of any criminal matter, a lawyer participating in or associated with the investigation shall refrain from making any extrajudicial statement which a reasonable person would expect to be disseminated by any means of public communication that goes beyond the public record or which is not necessary to inform the public that the investigation is underway, to describe the general scope of the investigation, to obtain assistance in the apprehension of a suspect, to warn the public of any dangers, or otherwise to aid in the investigation. 
  
(3)  From the time of arrest, issuance of an arrest warrant, or the filing of a complaint, information, or indictment in any criminal matter until the commencement of trial or disposition without trial, a lawyer or law firm associated with the prosecution or defense shall not release or authorize the release of any extrajudicial statement which a reasonable person would expect to be disseminated by any means of public communication, relating to that matter and concerning: 
  
(a)  The prior criminal record (including arrests, indictments, or other charges of crime), or the character or reputation of the accused, except that the lawyer or law firm may make a factual statement of the accused's name, age, residence, occupation, and family status, and, if the accused has not been apprehended, a lawyer associated with the prosecution may release any information necessary to aid in the apprehension of the accused or to warn the public of any dangers the accused may present; 
  
(b)  The existence or contents of any confession, admission, or statement given by the accused or the refusal or failure of the accused to make any statement; 
  
(c)  The performance of any examinations or tests or the accused's refusal or failure to submit to an examination or test; 
  
(d)  The identity, testimony, or credibility of prospective witnesses, except that the lawyer or law firm may announce the identity of the victim if the announcement is not otherwise prohibited by law; 
  
(e)  The possibility of a plea of guilty to the offense charged, to a lesser offense, to an offense other than the offense charged, or of nolo contendere ; 
  
(f)  Any opinion as to the accused's guilt or innocence or as to the merits of the case or the evidence in the case. 
  
The foregoing shall not be construed to preclude the lawyer or law firm during this period, in the proper discharge of official or professional obligations, from announcing the fact and circumstances of arrest (including time and place of arrest, resistance, pursuit, and use of weapons); the identity of the investigating and arresting officer or agency and the length of the investigation; from making an announcement at the time of seizure of any physical evidence, other than a confession, admission, or statement, which is limited to a description of the evidence seized; from disclosing the nature, substance, or text of the charge, including a brief description of the offense charged; from quoting or referring without comment to public records of the Court in the case; from announcing the scheduling or result of any stage in the judicial process; from requesting assistance in obtaining evidence; or from announcing without further comment that the accused denies the charges made against him. 
  
(4)  During a jury trial of any criminal matter, including the period of selection of the jury, no lawyer or law firm associated with the prosecution or defense shall give or authorize any extrajudicial statement or interview relating to the trial or the parties or the issues in the trial which a reasonable person would expect to be disseminated by means of public communication, if there is a reasonable likelihood that such dissemination will interfere with a fair trial. A lawyer or law firm is permitted to quote from or refer without comment to public records of the Court in the case. 
  
(B)  By Courthouse Personnel. All courthouse supporting personnel, including, among others, marshals, deputy marshals, court clerks, deputy court clerks, bailiffs, court reporters, law clerks, secretaries, and employees or subcontractors retained by the court-appointed official reporters, are prohibited from disclosing to any person, without authorization by the Court, information relating to a pending grand jury proceeding or criminal case that is not part of the public records of the Court. This rule specifically forbids the divulgence of information concerning arguments and hearings held in chambers or otherwise outside the presence of the public. 
  
(C)  Exceptions to This Rule. Nothing in this rule is intended (1) to preclude the formulation or application of more restrictive rules relating to the release of information about juvenile or other offenders, (2) to preclude the holding of hearings or the lawful issuance of reports by legislative, administrative, or investigative bodies, or (3) to preclude any lawyer from replying to charges of misconduct that are publicly made against him. 
  
(D)  Provisions for Special Orders in Widely Publicized or Sensational Criminal Cases. In a widely publicized or sensational criminal case, the Court, on motion of either party or on its own motion, may issue a special order governing such matters as extra-judicial statements by parties and witnesses likely to interfere with the rights of the parties or the rights of the accused to a fair trial by an impartial jury; the seating and conduct in the courtroom of spectators and news media representatives; the management and sequestration of jurors and witnesses; and any other matters which the Court may deem appropriate for inclusion in such an order. 
  

——————————

57.5. Registry Funds and Other Funds in Clerk's Custody

Rules text
Refer to LR 67.1. 
  

——————————

Rule 58. Procedures for Misdemeanors and Other Petty Offenses.


——————————

58.1. Misdemeanor and Petty Offense Jurisdiction and Duties of Magistrate Judges

Rules text
(1)  Pursuant to 18 U.S.C. § 3401(a) and subject to the provisions regarding consent of the defendant set forth in 18 U.S.C. § 3401(b) and (g), this Court has designated jurisdiction to its magistrate judges [as defined, 28 U.S.C. § 639(6)] to conduct trials involving misdemeanors and to sentence persons convicted thereof. See also 28 U.S.C. § 636(a)(3), (4) and (5). 
  
Misdemeanors include Class A misdemeanors [18 U.S.C. § 3559(a)(6)] and petty offenses [18 U.S.C. § 19]. Petty offenses are Class B misdemeanors [18 U.S.C. § 3559(a)(7)], Class C misdemeanors [18 U.S.C. § 3559(a)(8)], and infractions [18 U.S.C. § 3559(a)(9)]. 
  
(2)  Pursuant to 18 U.S.C. § 3401(c), the Court authorizes the magistrate judges to direct the probation service of the Court to conduct a presentence report prior to the imposition of sentence by a magistrate judge. 
  
(3)  See Appendix E to these Local Rules for the Forfeiture of Collateral Schedule in Misdemeanor and Petty Offenses applicable to offenses committed in this District. 
  


JUDICIAL DECISIONS

Constitutionality. - See Bell v. Weinberger, 378 F. Supp. 198 (N.D. Ga. 1974).  

This rule was adopted pursuant to the Federal Magistrates Act of 1968. Bell v. Weinberger, 378 F. Supp. 198 (N.D. Ga. 1974).  

Reference to special master under the provisions of the federal rule is totally different from the procedure followed under this rule. Bell v. Weinberger, 378 F. Supp. 198 (N.D. Ga. 1974).  

The court is not bound by the report and recommendation of the magistrate; it is merely an administrative assistance to the court. Bell v. Weinberger, 378 F. Supp. 198 (N.D. Ga. 1974).  

Cited in Trice v. Weinberger, 392 F. Supp. 1193 (N.D. Ga. 1975); Fields v. Harris, 498 F. Supp. 478 (N.D. Ga. 1980).  

——————————

58.2. Collateral in Lieu of Appearance for Designated Petty Offenses

Rules text
For petty offenses listed in the "Forfeiture of Collateral Schedule", which is attached to these rules as Appendix E and which is hereby incorporated by reference, collateral may be posted in lieu of the appearance of the offender, unless it is otherwise specified in Appendix E. 
  

——————————

58.3. Rules Applicable to Misdemeanors and Petty Offenses

Rules text
(A)  Uniform Practice. The rules governing the procedure and practice for the conduct of proceedings in misdemeanor cases, including petty offenses, before United States magistrate judges under 18 U.S.C. § 3401, and for appeals in such cases to judges of the district court, are set forth in the Federal Rules of Procedure for the Trial of Misdemeanors before United States Magistrate Judges. 
  
(B)  Applicability of the Federal Rules of Criminal Procedure. (1) Generally. Except as specifically provided by the Federal Rules of Procedure for the Trial of Misdemeanors, the Federal Rules of Criminal Procedure govern all proceedings, except those proceedings concerning petty offenses for which no sentence of imprisonment will be imposed. 
  
(2)  Petty Offenses Without Imprisonment. To the extent the Federal Rules of Criminal Procedure are not inconsistent with the Rules of Procedure for the Trial of Misdemeanors, the magistrate judges may follow provisions of the Federal Rules of Criminal Procedure as they deem appropriate in conducting proceedings concerning petty offenses for which no sentence of imprisonment will be imposed. 
  

——————————

59. Additional Duties of Magistrate Judges and Other Powers Granted by Statute.

Rules text
(1)  Prisoner Petitions. Except in cases in which the death penalty has been imposed, the magistrate judges may, unless otherwise directed, review civil petitions filed by prisoners. Information regarding these civil petitions is set forth in LR 72.1(C). 
  
(2)  Pretrial Matters on Reference from Judge. 
  
(a)  The magistrate judges are authorized, under 28 U.S.C. § 636(b)(1)(B), to conduct hearings, including evidentiary hearings, on dispositive pretrial motions filed by defendants, such as motions to dismiss or quash an indictment or information and to suppress evidence. At the conclusion of the hearings, the magistrate judge shall submit proposed findings of fact and recommendations for disposition of the motion to the judge to whom the case is assigned. Any objections to the magistrate judge's proposed findings and recommendations shall be processed in accordance with the provisions of 28 U.S.C. § 636(b)(1). 
  
(b)  The magistrate judges are also authorized, under 28 U.S.C. § 636(b)(1)(A), to hear and determine pretrial matters pending before the Court which are not dispositive of the case. When appropriate, the magistrate judge shall enter into the record a written order setting forth the magistrate judge's disposition of the matter. Objections to the magistrate judge's order must be served and filed within fourteen (14) days after entry of the order. Upon consideration of the objections, the judge to whom the case is assigned shall modify or set aside any portion of the magistrate judge's order found to be clearly erroneous or contrary to law. 
  
If the order to which a party objects is oral, the parties must file, within fourteen (14) days after the objections are served and filed, a joint statement showing how the issues presented by the objection arose and were decided by the magistrate judge. Only those facts essential to a decision of the issues presented in the objection should be set forth. 
  
(3)  Other Powers Granted by Statute. The magistrate judges are also authorized to exercise all powers and perform all duties conferred or imposed by 28 U.S.C. § 636. 
  

——————————

Patent Local Rules


——————————

Rule 1. General Provisions.


1.1. Title

These are the Local Rules of Practice for Patent Cases before the United States District Court for the Northern District of Georgia. They may be cited as "Patent L.R. ____." 
  

1.2. Purpose, Scope and Construction

(a)  These rules are intended to supplement the Civil Local Rules of this District to facilitate the speedy, fair and efficient resolution of patent disputes. 
  
(b)  These rules apply to all civil actions filed in or transferred to this Court which allege infringement of a utility patent in a complaint, counterclaim, cross-claim or third party claim, or which seek a declaratory judgment that a utility patent is not infringed, is invalid or is unenforceable. 
  
(c)  The Court may modify the obligations or deadlines set forth in these Patent Local Rules based on the circumstances of any particular case, by stipulation of all parties, on motion of a party or on the Court's own motion. The parties shall meet and confer prior to filing any motion seeking a modification of the obligations or deadlines set forth in these Patent Local Rules. Such meeting shall take place prior to the filing of the Joint Preliminary Report and Discovery Plan, and any such motion shall be filed no later than the filing of the Joint Preliminary Report and Discovery Plan. 
  


JUDICIAL DECISIONS

No substantial justification for delay shown. - In plaintiff patentee's infringement case, where defendant competitors waited for six months, until seven business days before the close of fact discovery, to file their Third Amended Invalidity Contentions to include references to four declarants not previously cited in any of the competitors' prior Invalidity Contentions, because the untimely disclosures indicated for the first time how the competitors were using the declarants' alleged prior public use to invalidate the patents, and the delay prejudiced the patentee's ability to prepare for trial and conduct discovery, and the court had already construed the claims of the patents-in-suit, and under N.D. Ga. R. 1.2(a), N.D. Ga. Patent R. 4.3, 4.5, no substantial justification for delay was shown, those references were stricken from the new Contentions. ChemFree Corp. v. J. Walter, Inc., 250 F.R.D. 570 (N.D. Ga. 2007).  

1.3. Effective Date

These Patent Local Rules shall take effect on July 15, 2004 and shall apply to any case filed or transferred to this Court thereafter. Relevant provisions of these rules may be applied to any pending case by the Court, on its own motion or on motion by any party. 
  

1.4. Submission of AO Form 120

See L.R. 3.4, N.D. Ga., for the requirement to complete and file AO Form 120 at the commencement of the action and when any party makes a subsequent filing that adds additional registered patents into the litigation. 
  

——————————

Rule 2. Confidentiality of Commercial or Technical Information.


2.1. Confidentiality Prior to Entry of Case Specific Protective Order

(a)  If any document or information produced is deemed confidential by the producing party and if the Court has not entered a protective order, until a protective order is issued by the Court, the document shall be marked "Confidential - Subject to Protective Order" by the disclosing party and disclosure of the confidential document or information shall be limited to each party's outside attorney(s) of record and the employees of such outside attorney(s). 
  
(b)  If a party is not represented by an outside attorney, disclosure of the confidential document or information shall be limited to one designated "in house" attorney, whose identity and job functions shall be disclosed to the producing party five (5) court days prior to any such disclosure, in order to permit any motion for protective order or other relief regarding such disclosure. 
  
(c)  Pending entry of a protective order (by stipulation or on motion), all persons to whom disclosure of a confidential document or information is made under this local rule shall not disclose any such protected information to any person not entitled to have access to it. After entry of such an order, the limits on disclosure provided by such order shall apply to the disclosure of documents otherwise produced pursuant to this rule. 
  
(d)  A party that desires to file documents containing or disclosing information protected by this rule must follow the procedures outlined in Appendix H to the Local Rules for filing documents under seal in civil cases. 
  
(e)  Nothing in this rule shall affect the burden of proof or persuasion imposed by law on a party seeking to limit or prevent disclosure or use of a document deemed confidential by that party. 
  

2.2. Stipulated Protective Orders

(a)  No later than the time for filing of the Joint Preliminary Report and Discovery Plan pursuant to Local Rule 16.2, the parties shall meet and confer to prepare a stipulated protective order to govern the production of commercially or technologically sensitive information in the case. 
  
(b)  Notwithstanding any provision in a protective order limiting the use of a document for purposes of a single lawsuit, the fact that an attorney or law firm has had access to a document covered by a protective order in one case shall not furnish a basis for disqualifying such lawyer in another case. 
  

——————————

Rule 3. Relationship to General Discovery Procedures.


3.1. Discovery Requests

(a)  These Rules do not excuse any party from responding to any proper discovery request made under the Federal Rules of Civil Procedure within the time required by such rules, except as follows: 
  
(1)  Requests seeking to elicit a party's claim construction position; 
  
(2)  Requests seeking to elicit from the patent claimant a comparison of the asserted claims and the accused technology; 
  
(3)  Requests seeking to elicit from an accused infringer a comparison of the asserted claims and the prior art; and 
  
(4)  Requests seeking to elicit from an accused infringer the identification of any opinions of counsel, and related documents, that it intends to rely upon as a defense to an allegation of willful infringement. 
  
(b)  Disclosure of such information shall instead be made pursuant to these rules, absent stipulation of the parties or other order of the Court. 
  

——————————

Rule 4. Disclosure of Contentions.


4.1. Infringement Contentions

(a)  A party claiming patent infringement shall serve on all parties a Disclosure of Infringement Contentions at the time specified in these Rules. A separate Disclosure shall be made for each party accused of infringing a patent-in-suit. 
  
(b)  The Disclosure of Infringement Contentions shall contain the following information: 
  
(1)  Each claim of each patent in suit that is allegedly infringed by each opposing party; 
  
(2)  Separately for each asserted claim, each accused apparatus, method, composition or other instrumentality ("Accused Instrumentality") of each accused party of which the claiming party is aware. This identification shall be as specific as possible, with each apparatus identified by name or model number, if known, and each method identified by name, if known; 
  
(3)  A chart identifying specifically where each element of each asserted claim is found within each Accused Instrumentality, including for each element that such party contends is governed by 35 U.S.C. § 112(6), the identity of the structure(s), act(s), or material(s) in the Accused Instrumentality that performs the claimed function; 
  
(4)  Whether each element of each asserted claim is claimed to be literally present, present under the doctrine of equivalents, or both, in the Accused Instrumentality; and 
  
(5)  For any patent that claims priority to an earlier application, the priority date to which each asserted claim allegedly is entitled. 
  
(c)  With the Disclosure of Infringement Contentions, the party claiming patent infringement must produce to each opposing party or make available for inspection and copying: 
  
(1)  Documents sufficient to evidence each instance of providing the claimed invention to a third party, by sale, offer to sell, or other manner of transfer, prior to the date of application for the patent in suit; 
  
(2)  All documents evidencing the conception, reduction to practice, design, and development of each claimed invention, which were created on or before the date of application for the patent in suit or the priority date identified pursuant in the Disclosure, whichever is earlier; 
  
(3)  A copy of the file history for each patent in suit; and 
  
(4)  A copy of all non-U.S. patents claiming a common priority with any patent asserted in the case, together with a copy of all prior art cited in such non-U.S. patent proceedings. 
  
(d)  A party's production of a document as required herein shall not constitute an admission that such document evidences or is prior art under 35 U.S.C. § 102. 
  


JUDICIAL DECISIONS

Requirements for infringement action. - Under Fed. R. Civ. P. 11 and N.D. Ga. Patent LR 4.1(b)(3), a patent assignee was required at least to provide in its infringement contentions the facts discovered during its prefiling investigation. McKesson Info. Solutions LLC v. Epic Sys. Corp., 242 F.R.D. 689 (N.D. Ga. 2007).  

4.2. Response to Infringement Contentions

(a)  A party opposing a claim of infringement shall make the following Response to Infringement Contentions within the time period provided by these rules: 
  
(1)  The Response to Infringement Contentions shall include a chart responsive to the claims chart contained within the Disclosure of Infringement Contentions, and shall either acknowledge or deny whether each element of each asserted claim is found within each Accused Instrumentality;  
  
(2)  The Response to Infringement Contentions shall include a copy of source code, specifications, schematics, flow charts, artwork, formulas, or other documentation sufficient to show the operation or composition of an Accused Instrumentality identified in the Disclosure of Infringement Contentions within the time period specified by these Rules. 
  


JUDICIAL DECISIONS

Fees and costs. - In a case in which a patent assignee sought attorney fees and costs related to its motion to compel an alleged infringer to comply with N.D. Ga. Patent R. 4.2, the motion for fees and costs was denied since the issues confronted by the motion to compel involved issues unique to the United States District Court for the Northern District of Georgia's Local Patent Rules; the district court was unable to find any decision that addressed either the sufficiency of disclosures under N.D. Ga. Patent Rule 4.2(a)(2) or the interplay between N.D. Ga. Patent Rule 4 and N.D. Ga. Patent Rule 6, and the record revealed that the alleged infringer made some effort to identify and produce the information sought by the assignee. McKesson Info. Solutions LLC v. Epic Sys. Corp., 495 F. Supp. 2d 1329 (N.D. Ga. 2007).  

Sufficiency of production. - In a patent infringement case in which the challenged software was complex and the patent assignee's expert's testimony was uncontroverted about the need for source code documentation to provide a roadmap for the source code, the alleged infringer's initial production of only the source code was not sufficient to show the operation of the challenged software; the patent assignee's motion to compel the alleged infringer to comply with N.D. Ga. Patent Rule 4.2 was granted. McKesson Info. Solutions LLC v. Epic Sys. Corp., 495 F. Supp. 2d 1329 (N.D. Ga. 2007).  

Compliance. - Since N.D. Ga. Patent R. 4 provided important context for the claim construction proceedings set forth in N.D. Ga. Patent R. 6, and the alleged infringer's initial disclosure did not comply with N.D. Ga. Patent R. 4.2, the district court adjusted the claim construction deadlines so that the patent assignee had an opportunity to fully review the source code documentation prior to exchanging preliminary constructions under N.D. Ga. Patent R. 6.2. McKesson Info. Solutions LLC v. Epic Sys. Corp., 495 F. Supp. 2d 1329 (N.D. Ga. 2007).  

4.3. Invalidity Contentions

(a)  Each party opposing a claim of patent infringement, and each party seeking a declaratory judgment of patent invalidity, shall serve on all parties its Disclosure of Invalidity Contentions at the time specified in these rules, which shall contain the following information: 
  
(1)  The identity of each item of prior art that allegedly anticipates each asserted claim or renders it obvious. 
  
(i)  Prior art under 35 U.S.C. § 102(b) shall be identified by specifying the item offered for sale or publicly used or known, the date the offer or use took place or the information became known, and the identity of the person or entity which made the use or which made and received the offer, or the person or entity which made the information known or to whom it was made known. 
  
(ii)  Prior art under 35 U.S.C. § 102(f) shall be identified by providing the name of the person(s) or entity(ies) from whom and the circumstances under which the invention or any part of it was derived. 
  
(iii)  Prior art under 35 U.S.C. § 102(g) shall be identified by providing the identities of the person(s) or entity(ies) involved in and the circumstances surrounding the making of the invention before the patent applicant(s); 
  
(2)  For each item of prior art disclosed, whether each item of prior art anticipates each asserted claim or renders it obvious. If the disclosing party contends that a combination of items of prior art makes a claim obvious, each such combination, and the motivation to combine such items, shall be identified. 
  
(3)  A chart identifying where specifically in each alleged item of prior art each element of each asserted claim is found; 
  
(4)  Any grounds of invalidity based on any applicable provision of 35 U.S.C. § 112. 
  
(b)  The Disclosure shall include a copy of each item of prior art identified in the Disclosure comprising a printed publication if such item of prior art does not appear in the file history of the patent(s) at issue. To the extent any such item is not in English, an English translation of the portion(s) relied upon shall be produced. 
  


JUDICIAL DECISIONS

Tardy disclosures. - In plaintiff patentee's infringement case, where defendant competitors waited for six months, until seven business days before the close of fact discovery, to file their Third Amended Invalidity Contentions to include references to four declarants not previously cited in any of the competitors' prior Invalidity Contentions, because the untimely disclosures indicated for the first time how the competitors were using the declarants' alleged prior public use to invalidate the patents, and the delay prejudiced the patentee's ability to prepare for trial and conduct discovery, and the court had already construed the claims of the patents-in-suit, and under N.D. Ga. R. 1.2(a), N.D. Ga. Patent R. 4.3, 4.5, no substantial justification for delay was shown, those references were stricken from the new Contentions. ChemFree Corp. v. J. Walter, Inc., 250 F.R.D. 570 (N.D. Ga. 2007).  

4.4. Time for Disclosures

(a)  A plaintiff pleading infringement of a patent shall first make its Disclosure of Infringement Contentions within thirty (30) days after filing of the Joint Preliminary Report and Discovery Plan. A plaintiff seeking a declaratory judgment of patent invalidity or non-infringement shall likewise first make its Disclosure of Invalidity Contentions within thirty (30) days after filing of the Joint Preliminary Report and Discovery Plan. 
  
(b)  A defendant responding to a declaratory judgment action and pleading infringement of a patent in a counterclaim shall first make its Disclosure of Infringement Contentions within thirty (30) days after service of the plaintiff's Disclosure of Invalidity Contentions. A defendant opposing a claim of patent infringement shall first make its Disclosure of Invalidity Contentions and its Response to Infringement within thirty (30) days after the plaintiff's Disclosure of Infringement Contentions. 
  
(c)  A plaintiff seeking a declaratory judgment of patent invalidity or non-infringement, and responding to a counter-claim of patent infringement, shall produce its Response to Infringement Contentions within twenty (20) days after the defendant's Disclosure of Infringement Contentions. 
  

4.5. Supplementing or Amending Contentions

(a)  Disclosures and Responses shall have such binding effect on a party as a response to an interrogatory under Rule 33 of the Federal Rules of Civil Procedure. 
  
(b)  Each party's Disclosures or Response shall be supplemented or amended pursuant to the rules for supplementation and amendment of discovery responses generally provided for under the Federal Rules of Civil Procedure. 
  
(c)  In addition, any amendment or modification of the Disclosures or Responses which a party believes are required in light of a either a claim construction ruling by the Court or a modification of an opposing party's Disclosure or Response shall be made within thirty (30) days of service of such ruling, Disclosure or Response. 
  


JUDICIAL DECISIONS

Tardy disclosures. - In plaintiff patentee's infringement case, where defendant competitors waited for six months, until seven business days before the close of fact discovery, to file their Third Amended Invalidity Contentions to include references to four declarants not previously cited in any of the competitors' prior Invalidity Contentions, because the untimely disclosures indicated for the first time how the competitors were using the declarants' alleged prior public use to invalidate the patents, and the delay prejudiced the patentee's ability to prepare for trial and conduct discovery, and the court had already construed the claims of the patents-in-suit, and under N.D. Ga. R. 1.2(a), N.D. Ga. Patent R. 4.3, 4.5, no substantial justification for delay was shown, those references were stricken from the new Contentions. ChemFree Corp. v. J. Walter, Inc., 250 F.R.D. 570 (N.D. Ga. 2007).  

——————————

Rule 5. Bifurcation and Willful Infringement Issues.


5.1. Presumption Against Bifurcation

There shall be a rebuttable presumption against the bifurcation of damages from liability issues in patent cases for purposes of either discovery or trial. 
  

5.2. Discovery of the Substance of Opinions of Counsel

(a)  The substance of any advice of counsel tendered in defense to a charge of willful infringement, and any other information which might be deemed to be within the scope of a waiver attendant to disclosure of such advice, shall not be discoverable until the earlier of: 
  
(1)  five (5) days after a ruling on summary judgment indicating a triable issue of fact to which willfulness would be relevant; or 
  
(2)  thirty (30) days prior to the close of fact discovery under the discovery track to which the case is assigned. 
  
(b)  On the day such willfulness information becomes discoverable, the party relying on such advice shall produce the following: 
  
(1)  a copy of all written opinions to be relied on by the party opposing the claim of infringement; 
  
(2)  a copy of all materials or information provided to the attorney in connection with the advice; 
  
(3)  a copy of all written attorney-work product developed in the course of preparation of the opinion and which work product was disclosed to the client; 
  
(4)  identification of the date, sender and recipient (but not necessarily the substance) of all written or oral communications between the attorney or law firm rendering any opinions to be relied on, which communications discuss the same subject matter as such opinion. 
  
(c)  After such willfulness information becomes discoverable, a party claiming willful infringement shall be entitled to take the deposition of any attorneys rendering the advice relied on and any persons who received such advice, including but not limited to any person who claims to have relied on such advice. 
  
(d)  These rules contain no presumption as to whether any materials other than those specifically required to be produced by this rule are, in fact, discoverable or subject to the scope of the waiver of any attorney client privilege. Resolution of any dispute over disclosure of further material shall be left to the Court. 
  

5.3. No Disqualification

(a)  An individual lawyer who rendered an opinion tendered in defense of a charge of willful infringement should not, absent express permission from the Court, examine witnesses or otherwise appear as an advocate in front of a jury where the jury will be determining the question of willful infringement. 
  
(b)  An individual lawyer involved in the prosecution of a patent-in-suit and whose conduct in connection with such prosecution is to be determined by the trier of fact should not, absent express permission from the Court, examine witnesses or otherwise appear as an advocate in front of the trier of fact where the trier of fact will make any determination of the question of inequitable conduct with respect to that patent-in-suit. 
  
(c)  No other disqualification or limitation on the participation of an individual lawyer should be required solely based on the fact that the lawyer rendered an opinion tendered in defense of a charge of willful infringement or the fact that there is a claim of inequitable conduct with regard to a patent in which the lawyer was involved in the prosecution of the particular patent-in-suit unless  the party moving for disqualification or limitation of participation shall demonstrate a basis for such under the Georgia Rules of Professional Conduct or applicable case authority, or shall otherwise show good cause for such disqualification or limitation of participation. 
  
(d)  With regard to motions made pursuant to (c), counsel shall not be disqualified or limited from participation in the case, pursuant to these rules, prior to a ruling on such a motion. 
  

——————————

Rule 6. Claim Construction Proceedings.


6.1. Exchange of Proposed Terms

(a)  Not later than ninety (90) days after filing of the Joint Preliminary Report and Discovery Plan, each party shall simultaneously exchange a list of claim terms, phrases, or clauses which that party contends should be construed by the Court, and identify any claim element which that party contends should be governed by 35 U.S.C. § 112(6). 
  
(b)  The parties shall thereafter meet and confer for the purposes of finalizing this list, narrowing or resolving differences. 
  

6.2. Exchange of Preliminary Constructions

(a)  Not later than twenty (20) days after the exchange of Proposed Terms, for Construction, the parties shall simultaneously exchange a preliminary proposed construction of each claim term, phrase, or clause which any party has identified for claim construction purposes. Each such Preliminary Claim Construction shall also, for each element which any party contends is governed by 35 U.S.C. § 112(6), identify the structure(s), act(s), or material(s) in the specification corresponding to that element. 
  
(b)  At the same time the parties exchange their respective Preliminary Claim Constructions they shall each also provide a preliminary identification of extrinsic evidence, including without limitation, dictionary definitions, citations to learned treatises and prior art, and testimony of percipient and expert witnesses intended to support the respective claim constructions. The parties shall identify each such item of extrinsic evidence by production number or produce a copy of any such item not previously produced. With respect to any such witness, percipient or expert, the parties shall also provide a brief description of the substance of that witness' proposed testimony. 
  
(c)  The parties shall thereafter meet and confer for the purposes of narrowing the issues and finalizing preparation of a Joint Claim Construction Statement. 
  

6.3. Joint Claim Construction Statement

(a)  Not later than one hundred and thirty (130) days after the filing of the Joint Preliminary Report and Discovery Plan, the parties shall complete and file a Joint Claim Construction Statement, 
  
(b)  The Joint Claim Construction Statement shall contain the following information: 
  
(1)  The construction of those claim terms, phrases, or clauses on which the parties agree; 
  
(2)  Each party's proposed construction of each disputed claim term, phrase, or clause, together with an identification of all references from the specification or prosecution history that support that construction, and an identification of any extrinsic evidence known to the party on which it intends to rely either to support its proposed construction of the claim or to oppose any other party's proposed construction of the claim; 
  
(3)  The anticipated length of time necessary for the Claim Construction Hearing; 
  
(4)  Whether any party proposes to call one or more witnesses, including experts, at the Claim Construction Hearing, the identity of each such witness, and for each expert, a summary of each opinion to be offered in sufficient detail to permit a meaningful deposition of that expert. No other Rule 26 report or disclosure shall be required for testimony directed solely towards claim construction. 
  

6.4. Completion of Claim Construction Discovery

(a)  No later than fifteen (15) days after service and filing of the Joint Claim Construction Statement, the parties shall complete all discovery relating to claim construction, including any depositions with respect to claim construction of any witnesses, including experts, identified in the Joint Claim Construction Statement. 
  
(b)  Discovery from an individual on claim construction issues shall not prevent a prior or subsequent deposition of the same individual on other issues. 
  

6.5. Claim Construction Briefs

(a)  Not later than thirty (30) days after serving and filing the Joint Claim Construction Statement, each party shall serve and file an opening brief and any evidence supporting its claim construction. 
  
(b)  Not later than twenty (20) days after service upon it of an opening brief, each party shall serve and file its responsive brief and supporting evidence. 
  

6.6. Claim Construction Hearing

Subject to the convenience of the Court's calendar, the Court shall conduct a Claim Construction Hearing to the extent the Court believe a hearing is necessary for construction of the claims at issue. 
  

6.7. Discovery After Claim Construction

If at the time the Court issues its claim construction ruling, there are fewer than thirty (30) days left for discovery pursuant to the discovery track to which the case was assigned pursuant to the Local Rules, the parties shall have an additional forty-five (45) days in which to take discovery after the Court files and serves its claim construction ruling. 
  

——————————

Rule 7. Expert Witnesses.


7.1. Disclosure of Experts and Expert Reports

(a)  For issues other than claim construction to which expert testimony shall be directed, expert witness disclosures and depositions shall be governed by this rule. 
  
(b)  No later than thirty (30) days after (1) the normal close of discovery pursuant to the discovery track to which the case was assigned, or (2) the close of discovery after claim construction, which ever is later, each party shall make its initial expert witness disclosures required by Rule 26 on the issues on which each bears the burden of proof; 
  
(c)  No later than thirty (30) days after the first round of disclosures, each party shall make its initial expert witness disclosures required by Rule 26 on the issues on which the opposing party bears the burden of proof; 
  
(d)  No later than ten (10) days after the second round of disclosures, each party shall make any rebuttal expert witness disclosures permitted by Rule 26.  
  

7.2. Depositions of Experts

Depositions of expert witnesses disclosed under this Rule shall commence within seven (7) days of the deadline service of rebuttal reports and shall be completed within thirty (30) days after commencement of the deposition period. If the party taking the deposition agrees to pay the reasonable travel expenses of the expert, and absent good cause otherwise shown, the party designating the expert shall make its expert witness available for deposition in this District.  
  

7.3. Presumption Against Supplementation or Amendment

Because of the complexity of the issues often present in patent cases, amendments or supplementation to expert reports after the deadlines provided here are presumptively prejudicial and shall not be allowed unless (a) the tendering party shows cause that the amendment or supplementation could not reasonably have been made earlier and (b) all reasonable steps are made to ameliorate the prejudice to the responding party. 
  

——————————
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5011-1            719-1                                                       
5011-2            719-2                                                       
5011-3            719-3                                                       
5011-4            719-4                                                       
5011-5            719-5                                                       
5071-1            705-1                                                       
5071-2            705-1                                                       
5071-3            745-1                                                       
5071-4            745-2                                                       
5072-1            705-1                                                       
5073-1            705-1                                                       
5073-2            705-1                                                       
6007-1            775-1                                                       
6008-1            775-1                                                       
6008-2            755-2                                                       
7004-1            705-1                                                       
7005-1            720-1                                                       
7007-1            705-2                                                       
7007-2            705-2                                                       
7016-1            730-1                                                       
7016-2            718-4                                                       
7016-3            730-2                                                       
7026-1            717-1                                                       
7026-2            717-2                                                       
7026-3            717-3                                                       
7037-1            705-2                                                       
7037-2            717-4                                                       
7055-1            705-1                                                       
7056-1            705-2                                                       
7067-1            735-1                                                       
9003-1            705-1                                                       
9003-2            705-1                                                       
9003-3            705-1                                                       
9006a-1           715-3                                                       
9007-1            760-1                                                       
9007-2            760-2                                                       
9007-3            760-3                                                       
9010-1            705-1                                                       
9010-2            705-1                                                       
9013-1            716-1                                                       
9013-2            705-2                                                       
9013-3            715-4                                                       
9014-1            720-1                                                       
9015-1            718-1                                                       
9015-2            718-2                                                       
9015-3            718-3                                                       
9023-1            705-2                                                       
9027-1            705-2                                                        
 

  Editor's notes. - These rules were revised entirely effective October 17, 2005, and amended effective December 1, 2009.  
Law reviews. -  For comment, "The Problem with Present-Value:  How Local Bankruptcy Rules Impose Heavy Burdens on Chapter 13 Debtors," see 69 Emory L.J. 563 (2019).    

——————————

Rule 1001-1. Title. (BLR 700-1).

Rules text
These are the Local Rules of Practice for the United States Bankruptcy Court for the Northern District of Georgia. They may be cited as BLR. 
  

——————————

Rule 1001-2. Effective Date; Transitional Provision; Revocation of Existing Rules. (BLR 700-2).

Rules text
These Rules govern all actions and proceedings pending on or commenced after October 17, 2005, except to the extent that in the opinion of the Bankruptcy Judge to whom the case is assigned, their application in an action or proceeding pending on October 17, 2005, would not be feasible or would work an injustice. 
  

——————————

Rule 1001-3. Scope of Rules; Construction. (BLR 700-3).

Rules text
These Rules supplement the Local Rules of Practice for the United States District Court for the Northern District of Georgia, the Federal Rules of Bankruptcy Procedure and the Federal Rules of Civil Procedure and shall be construed so as to be consistent with those Rules and to promote the just, efficient, and economical determination of every case, proceeding, or matter, except that these Rules shall not apply to those proceedings or matters where they may be inconsistent with Rules or provisions of law specifically applicable thereto. 
  

——————————

Rule 1006-1. Failure to Remit Fee. (BLR 725-1).

Rules text
Pleadings received by the Bankruptcy Clerk for filing with the full filing fee not attached shall be marked "received," but they shall not be filed. The Bankruptcy Clerk will notify counsel or the party that the pleadings are being held and that they will not be filed until the full filing fee is received or an order is issued allowing the pleadings to be filed in forma pauperis  or allowing the filing fee to be paid in installments. 
  

——————————

Rule 1015-1. Related Title 11 Cases Definitions. (BLR 740-1).

Rules text
(a)  Companion Cases. A "Companion Case" means a case filed by a petitioner where a case is pending, or where a case at any time during the immediately preceding two years was pending, in this district in which any of the following is or was the debtor: 
  
(1)  spouse of the debtor or alleged debtor; or 
  
(2)  an "affiliate" of the debtor or alleged debtor within the meaning of 11 U.S.C. § 101(2). 
  
(b)  Re-filed Case. A "Re-filed Case" means a case filed by the petitioner where a case at any time during the immediately preceding two years was pending in which the debtor or alleged debtor was the debtor. 
  

——————————

Rule 1015-2. Identification of Related Cases Required.

Rules text
Upon the filing of a petition initiating a bankruptcy case under Title 11, United States Code, the petitioner shall, if the case is a Companion Case or a Re-filed Case, include on a separate document in a form provided by the Bankruptcy Clerk, a statement that the petition is a Companion Case or a Re-filed Case, and the case number and name of the Bankruptcy Judge who was assigned the case to which the Companion Case or Re-filed Case relates. 
  

——————————

Rule 1070-1. Jurisdiction of United States Bankruptcy Court. (BLR 705-1; DCLR 265-1).

Rules text
(a)  Delegated Jurisdiction. Bankruptcy judges are judicial officers serving in the unit of the District Court known as the Bankruptcy Court. Each Bankruptcy Judge shall perform the duties set forth and may exercise the authority conferred in Section 104 of the Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub.L. No. 98-353, 98 Stat. 333 (July 11, 1984) (as amended, codified as 28 U.S.C. §§ 151-58) with respect to any case, action, suit, or proceeding and may preside alone and hold a regular or special session of the Bankruptcy Court, except as otherwise provided by law or by Rule or order of the Bankruptcy Court. 
  
(b)  Jury Trials in Bankruptcy Court. In accordance with 28 U.S.C. § 157(e), the Bankruptcy Judges are specially designated to conduct jury trials where the right to a jury trial applies. This jurisdiction is subject to the express consent of all parties pursuant to the procedure set forth in BLR 9015-1. 
  
Law reviews. -  For comment, "The Problem with Present-Value:  How Local Bankruptcy Rules Impose Heavy Burdens on Chapter 13 Debtors," see 69 Emory L.J. 563 (2019).  

——————————

Rule 1071-1. Divisions - Bankruptcy Court. (BLR 705-1; DCLR 105-1).

Rules text
(a)  The Northern District of Georgia consists of four divisions as outlined and described in 28 U.S.C. § 90. Refer to LR Appendix A, I, NDGa. for a list of counties comprising each division. 
  
(b)  Any bankruptcy case filed in this district pursuant to 28 U.S.C. §§ 1408, 1409 or 1410 must be filed in the division that would also satisfy the requirements of §§ 1408, 1409 or 1410. 
  
(c)  The Bankruptcy Court may transfer any bankruptcy case to another division within the district upon motion of a party in interest or sua sponte. 
  

——————————

Rule 1071-2. Definitions. (BLR 705-1; DCLR 100-4).

Rules text
See BLR 9001-1. 
  

——————————

Rule 2004-1. Examinations pursuant to Bankruptcy Rule 2004.

Rules text
(a)  Duty to Confer. Counsel and unrepresented persons shall have the duty to make a good faith effort to resolve by agreement among themselves any disputes with regard to an examination and production of documents under Bankruptcy Rule 2004, including its scheduling, its scope, its length, and the production of documents. Any objection to an order for a Rule 2004 examination, a motion to enforce compliance with such an order or with a subpoena under Bankruptcy Rule 9016, or a motion seeking to modify, limit, or quash such an order, shall be accompanied by a statement certifying that counsel for the moving or objecting party or an unrepresented moving or objecting party has conferred, or made a good faith effort to confer, with opposing counsel or unrepresented parties in an attempt to resolve the controversy by agreement but that such efforts were not successful. 
  
(b)  Examination by notice. Examinations and production of documents pursuant to Bankruptcy Rule 2004 may be initiated by notice if the entity to be examined consents. The notice shall specify the scope of the examination and the date, time and place of the examination; describe any documents to be produced; and shall be served upon the debtor, the debtor's attorney, the Chapter 7, 11, 12, or 13 trustee, as appropriate, the United States Trustee, and the entity to be examined. The notice must be filed and served no less than 14 days before the date set for the examination. 
  
(c)  Length of Examination. No examination pursuant to Bankruptcy Rule 2004 shall last more than six hours without the consent of the entity being examined, unless the Bankruptcy Court orders otherwise. 
  

——————————

Rule 2090-1. Admission to the Bar. (BLR 710-1; DCLR 110-1).

Rules text
See BLR 9010-1. 
  

——————————

Rule 2090-2. Permission to Practice in a Particular Case. (BLR 705-1; DCLR 110-2).

Rules text
See BLR 9010-2. 
  

——————————

Rule 2091-1. Standard of Professional Conduct and Discipline by the Court. (BLR 705-1; DCLR 110-3; DCLR 110-6).

Rules text
See BLR 9010-3. 
  

——————————

Rule 3001-1. Filing Proof or Transfer of Claim or Interest.

Rules text
(a)  Instructions for completion and filing proof or transfer of claim or interest. The Bankruptcy Court may from time to time enter general orders or publish guidelines for the completion and filing of a proof or transfer of claim or interest. These general orders or guidelines are available from the Bankruptcy Clerk and on the Bankruptcy Court's website. A proof or transfer of claim or interest shall be filed in accordance with the format requirements of BLR 5005-1(a), (b), (d), and (h). A transfer of a claim for which a proof of claim has been filed shall state the claim number, as shown in the Claims Register, for the filed claim that is being transferred. 
  
(b)  Requirement for inclusion of name and address for service of notices and objections. Every proof or transfer of claim or interest shall contain (1) the name of the person who signs it typed or legibly printed beneath the signature and (2) the name of the holder of the claim or interest and the address where notices should be sent. The name and address of the holder or transferee of a claim or interest, as shown on the proof or transfer of the claim or interest filed with the Bankruptcy Court, shall be the mailing address to which notices may be sent concerning the proof or transfer of claim or interest, including objections to the claim or interest and notices of hearings concerning the claim or interest. Service of objections to the claim of a governmental entity shall be made pursuant to Bankruptcy Rule 7004. 
  
(c)  Electronic filing of proof or transfer of claim. Registered Users may electronically file a proof or transfer of claim in accordance with the provisions of BLR 5005-9. 
  

——————————

Rule 3007-1. Objection to Allowance of Claim; Service.

Rules text
(a)  An objection to allowance of a claim for which a proof of claim has been filed shall include in its title the name of the holder of the proof of claim and the number of the proof of claim as shown in the claims register maintained by the Bankruptcy Clerk. If an objection addresses numerous claims, the names of the holders and the claims numbers may be set forth in an exhibit referenced in the title. 
  
(b)  An objection to allowance of a claim for which a proof of claim has been filed, and notices with regard thereto, may be served on a creditor as its name appears on the proof of claim or transfer of claim. If served by mail, the mail shall be addressed to the person signing the proof of claim at the address shown thereon or, if no name and address are stated, on the creditor at its address for notices provided in Bankruptcy Rule 2002(g). If an attorney for the creditor has appeared in the case, the objection and notice shall also be served on the attorney. An objection to a claim of a governmental entity shall also be served in accordance with Bankruptcy Rule 7004. A party objecting to a proof of claim shall promptly file a Certificate of Service in accordance with the Bankruptcy Rules of (i) the objection, (ii) notice of the hearing scheduled on the objection, and, (iii) if applicable, the notice given pursuant to paragraph (c) below. The Certificate of Service must be signed by the person making service and must include the name and address of all parties and attorneys served, the dates of service, and the manner of service. 
  
(c)  A written response to an objection to allowance of a claim is required if the objecting party provides notice to the holder of the claim that substantially complies with Form 3007-1(c). 
  

——————————

Rule 3018-1. Procedure for Filing and Counting Ballots in Connection with Chapter 11 Plan Confirmation. (BLR 765-1).

Rules text
(a)  Ballot Filing Procedure. Unless the Bankruptcy Court orders otherwise, a plan of reorganization proposed by any party in interest in a case under Chapter 11 shall provide that original completed ballots accepting or rejecting the plan be filed with the Bankruptcy Clerk. 
  
(b)  Plan Proponent's Duties Regarding Ballot Tabulation and Preparation of Report of Balloting. Prior to the hearing on confirmation of the plan but after the last day for filing written acceptances or rejections of the plan, counsel for the plan proponent shall count and tally all ballots filed with and maintained by the Bankruptcy Clerk or other authorized person, and shall prepare a Report of Balloting, which at a minimum shall include: 
  
(1)  a description of each class as designated in the plan and whether or not it is impaired as defined in the United States Bankruptcy Code, for example, "Class I, unsecured claim holders, impaired"; 
  
(2)  for each impaired class, the total number of ballots filed, the number of ballots voting to accept and their aggregate dollar amount, and the number of ballots voting to reject and their aggregate dollar amount (any discrepancy between dollar amounts as indicated on a ballot and either a filed proof of claim or the debtor's schedules should also be noted); 
  
(3)  a conclusory paragraph indicating whether the plan has received the requisite acceptances to be confirmed under the Bankruptcy Code; 
  
(4)  regarding ballots that are not counted, a separate written statement explaining why such ballots were not counted with copies of all such ballots appended thereto; and finally, 
  
(5)  a separate written certificate signed by counsel for the plan proponent that all ballots as filed and maintained by the Bankruptcy Clerk or other authorized person were counted and tallied for the classes for which those ballots were filed except for those ballots appended to the aforementioned statement.  
  
(c)  Filing Report of Balloting and Proof of Service. At least three business days prior to the hearing on confirmation, the plan proponent shall file the Report of Balloting with the Bankruptcy Clerk and shall serve a copy of the Report and Notice that shows the date of filing upon the Office of the United States Trustee and all parties who have filed objections to confirmation. Proof of service thereof shall also be filed prior to said hearing with a copy thereof served upon the United States Trustee.  
  

——————————

Rule 3022-1. Quarterly Trustee Reports and Final Reports in Chapter 11 Cases. (BLR 765-2).

Rules text
(a)  In each calendar quarter in which fees are due under 28 U.S.C. § 1930(a)(6), the debtor in possession or trustee shall file and transmit to the United States Trustee the quarterly statement of disbursements and fees paid as required by Bankruptcy Rule 2015(a)(5). 
  
(b)  Within 120 days of the entry of the order of confirmation of a Chapter 11 plan, or after final compensation is approved, whichever is later, the debtor, trustee, successful plan proponent or other disbursing agent shall file and transmit to the United States Trustee a Final Administrative Expense Report which discloses the following administrative expenses: 
  
      (1)  

             

  
   (1)    Trustee Compensation                                                  $________ 
 
  
   (2)    Attorney for Trustee Compensation                                                  $________ 
 
  
   (3)    Attorney for Debtor Compensation                                                  $________ 
 
  
   (4)    All other Professionals Compensation                                                  $________ 
 
  
   (5)    All Expenses (include Bankruptcy Clerk special charges)                                                       $________  
 
(c)  With the Final Administrative Expense Report, the debtor, trustee, successful plan proponent, or other disbursing agent shall file a report stating whether the estate has been fully administered within the meaning of Bankruptcy Rule 3022. 
  
(d)  The debtor, trustee, successful plan proponent, or other disbursing agent shall file a 'Report of Substantial Consummation and Request for Final Decree' within 30 days of substantial consummation of the plan, unless the Bankruptcy Court otherwise orders. 
  

——————————

Rule 4001-1. Motion for Ex Parte Relief From Stay Based on Lack of Insurance Coverage. (BLR 770-1).

Rules text
(a)  If collateral securing a claim, including property which is the subject of a lease, is an over-the-road vehicle, such as an automobile, motorcycle, or trailer, or is a boat or an airplane, and if the same is not insured with full collision and comprehensive insurance, then the holder of such claim may file with the Bankruptcy Court a motion for ex parte  relief from the stay of 11 U.S.C. § 362(a) pursuant to 11 U.S.C. § 362(f) to obtain possession of the collateral or leased property. 
  
(b)  A motion for ex parte  relief from the stay under this Rule shall be verified and shall: 
  
(1)  Include a description of the collateral or leased property; a statement of the amount of the claim and the basis on which the claim is secured; a statement of the basis on which the moving party believes that the collateral or leased property is not insured with full comprehensive insurance; and a statement that the moving party or its attorney has given or attempted to give oral notice to the debtor's attorney or to the debtor, if the debtor is not represented by counsel, that the motion is being filed; 
  
(2)  Be accompanied by a proposed order which shall provide that:  
  
(A)  The debtor or trustee is prohibited from using the collateral or leased property unless and until adequate evidence of full collision and comprehensive insurance is presented to the holder of the claim;  
  
(B)  The debtor or trustee, whichever is in actual physical possession of the collateral or leased property, shall notify the holder of the claim of the location of the collateral;  
  
(C)  The debtor or trustee, whichever is in actual physical possession of the collateral or leased property, shall surrender it to the holder of the claim within 72 hours, unless within that time (i) the holder of the claim is provided with adequate evidence of full collision and comprehensive insurance or (ii) the debtor or trustee requests a hearing concerning same;  
  
(D)  The holder of the claim is authorized to take physical possession of collateral or leased property required to be surrendered under this Rule, and to hold same, provided that (i) the holder may not dispose of the collateral or leased property unless and until the automatic stay is modified or terminated or expires as a matter of law, and (ii) if the debtor or trustee provides adequate evidence of full collision and comprehensive insurance prior to the expiration or termination of the automatic stay, then the holder of the claim must return the property to the debtor or trustee; and 
  
(E)  Upon entry of the order, the holder of the claim or its attorney shall serve copies of the motion and order promptly on the debtor, the debtor's attorney, and the trustee, and shall provide telephonic notice of entry of the order to the debtor's attorney and the trustee, if the trustee is in actual physical possession of the property. 
  
(c)  This relief does not limit the availability of ex parte  relief from the stay in accordance with the requirements of Bankruptcy Rule 4001(a)(2). 
  

——————————

Rule 4008-1. Reaffirmation Agreements of Pro Se Debtors. (BLR 750-1).

Rules text
Any creditor who has entered into a reaffirmation agreement with a debtor acting pro se must file a motion to approve the reaffirmation agreement and obtain a date for hearing in accordance with the calendaring procedure of the Bankruptcy Judge to whom the case is assigned. 
  

——————————

Rule 5005-1. Format Requirements (BLR 715-1; DCLR 200-1(a), (d), (e), (f), (h), (i)).

Rules text
The following provisions govern pleadings and other papers including motions, notices, proposed orders, and attachments thereto, filed in the Bankruptcy Court: 
  
(a)  Paper. All pleadings and other papers presented for filing other than electronically shall be on white opaque paper of good quality, 81/2 inches wide by 11 inches long in size. Text or other material shall be on one side of the paper only. All pleadings and other papers filed electronically shall be prepared so that they may be printed on paper that is 81/2 inches wide by 11 inches long in size. 
  
(b)  Typing. All pleadings and other papers shall be typed, printed, or legibly hand printed and shall not be materially defaced by erasures and interlineation. Pleadings and other papers filed in adversary proceedings and in contested matters shall have at least one and one-half spaces between lines.  
  
(c)  Margins. The first page of all pleadings and other papers shall leave a space two inches by two inches in the upper right corner of the first page for the filing stamp. Consecutive pages shall be prepared with a top margin of not less than one and one-half inches. All pleadings and other papers shall have a left margin of not less than one inch. 
  
(d)  Numbering. All pages shall be numbered consecutively at the bottom center of the page. Attachments shall be numbered consecutively within the attachment.  
  
(e)  Counsel Identification. The following shall appear on every pleading and other paper that an attorney files: Name, complete address (including post office box or drawer number and street address), telephone number, e-mail address, Georgia Bar number of counsel who is a member of the Georgia Bar, and, if counsel is not a member of the Georgia Bar, the state and bar number, if any, of the bar in which counsel is a member and regularly practices.  
  
(f)  Style. The caption of all pleadings and other papers shall contain the Chapter number (7, 9, 11, 12, or 13) under which the case is pending, the debtor's name, case number, and the initials of the Bankruptcy Judge to whom the case has been assigned.  
  
(g)  Cover Sheets.  
  
(1)  Petitions for Relief. Upon the filing of a petition for relief under Title 11, United States Code, the petitioner or the attorney for the petitioner shall submit a fully completed Cover Sheet (available from the Bankruptcy Clerk). 
  
(2)  Adversary Proceedings. Upon the filing of a complaint initiating an adversary proceeding, the plaintiff or the plaintiff's attorney shall prepare and submit to the Bankruptcy Clerk a fully completed Cover Adversary Proceeding Sheet (available from the Bankruptcy Clerk). 
  
(h)  Flat Filing; No Staples. All papers presented to the Bankruptcy Clerk or a Bankruptcy Judge for filing shall be flat and unfolded, shall not be stapled, and shall be bound at the top with a paper clip. 
  
(i)  Titles on Papers. All pleadings, motions, and other papers presented to the Bankruptcy Clerk or a Bankruptcy Judge for filing must bear clear designations of their content. Designations of pleadings shall conform with the nomenclature set forth in Rule 7 of the Federal Rules of Civil Procedure. When a document contains multiple contents (e.g., an answer to a complaint and a counterclaim or crossclaim or a motion and a supporting brief or memorandum), all matters contained in the document must be included in the caption on the first page of the document, except that, if the document contains a Certificate of Service with regard to the document, the Certificate of Service shall not be included in the caption. 
  
(j)  List of Creditors in Main Case. In addition to the schedules (or list of creditors if schedules are not filed with the petition), the debtor in a case under any chapter shall file a list of all creditors in mailing matrix format, as described in the guidelines available from the Bankruptcy Clerk, except that, if the debtor files the petition initiating a case through the Electronic Case Filing Program, the list of all creditors shall be filed in the format prescribed by the Electronic Case Filing Procedures.  
  

——————————

Rule 5005-2. Copies of Petitions and Papers. (BLR 715-2).

Rules text
(a)  Copies of Petitions and Papers to be Filed by Debtor. Except for a case that is filed electronically, the debtor shall file with the Bankruptcy Clerk at the Public Filing Counter an original and, in a chapter 11 case, three copies of: the original petition; the Statement of Affairs and the Schedules of Debts and Assets (the "Schedules"); and any amendment to the Schedules. 
  
(b)  Notice of Appeal from Any Order. Unless a Notice of Appeal is filed electronically, the Appellant shall file one copy with the original Notice of Appeal.  
  
(c)  Emergency Matters. Any pleading or motion that is not filed electronically and that requires immediate judicial attention shall be filed in duplicate, and the duplicate pleading shall clearly be marked, in the upper right corner, "DUPLICATE." A party filing a pleading or motion electronically that requires immediate judicial attention shall contact the chambers of the Bankruptcy Judge to whom the matter is assigned for direction as to whether a paper copy of the pleading or motion should be delivered to chambers. 
  
(d)  Copies to United States Trustee. A copy of the following pleadings and papers must be served on the United States Trustee:  
  
(1)  Applications for employment of professionals in cases under Chapter 7, 11 or 12; 
  
(2)  Applications for fees, compensation or other remuneration in cases under Chapter 7, 11, 12 or 13; 
  
(3)  Motions affecting the appointment or removal of a trustee or examiner; 
  
(4)  All pleadings in Chapter 11 cases except pleadings in adversary proceedings;  
  
(5)  All pleadings in Chapter 12 cases; and 
  
(6)  Any attorney's motion to withdraw. 
  

——————————

Rule 5005-3. Incorporation of Pleadings. (BLR 705-1; DCLR 200-2).

Rules text
In those instances where reproduction of an entire pleading or other paper as amended would be unduly burdensome, a party filing or moving to file an amendment to a pleading or other paper shall be permitted to incorporate relevant provisions of prior pleadings or papers by reference.  
  

——————————

Rule 5005-4. Signatures; Nonconforming Pleadings. (BLR 715-5).

Rules text
All petitions, pleadings, and other papers presented to the Bankruptcy Clerk for filing must be signed by the party or parties presenting the petition, pleading, or other paper or, if represented by an attorney, by at least one attorney of record, and must include the complete address (including post office box or drawer number and street address), and telephone number of the person(s) signing it. If signed by an attorney, it shall include the information required by BLR 5005-1(e). 
  

——————————

Rule 5005-5. Electronic Filing.

Rules text
(a)  Authorization of Electronic Filing. The Bankruptcy Clerk shall accept documents for filing by electronic means in accordance with these Rules and with the Electronic Case Filing Procedures established pursuant to BLR 5005-5(b). 
  
(b)  Electronic Case Filing Procedures. The Bankruptcy Court shall from time to time establish "Electronic Case Filing Procedures," which shall be administrative procedures, consistent with technical standards, if any, that the Judicial Conference of the United States establishes, for the electronic case filing and docketing system used by the Bankruptcy Court. The administrative procedures shall include procedures, rules, and regulations concerning, among other things: (1) the registration of attorneys, trustees, examiners, the United States Trustee, and other persons as permitted by the Bankruptcy Court, to permit such registered persons to file documents electronically, to pay required filing fees in connection therewith, and to have electronic access to the electronic docket and to electronically filed documents and to pay fees in connection therewith; (2) safeguarding the integrity of the Bankruptcy Court's docket and filed documents; (3) creation and maintenance of a secure mechanism for the creation and distribution of passwords to registered users so as to permit identification of persons filing documents electronically; and (4) establishment of procedures to provide for the functional equivalent of signatures of attorneys and other persons on electronically filed documents. Any fees collected pursuant to the Electronic Case Filing Procedures shall be consistent with the fee structure adopted by the Judicial Conference of the United States pursuant to 28 U.S.C. §§ 1913, 1914, 1926 and 1930, and any other applicable law. The Electronic Case Filing Procedures shall be available from the Bankruptcy Clerk and on the Bankruptcy Court's website. 
  
(c)  Use of Passwords. With regard to passwords issued pursuant to the Electronic Case Filing Procedures: 
  
(1)  No person shall knowingly utilize, or cause or permit another person to utilize, a password without authorization from the person to whom it is issued. 
  
(2)  No attorney shall knowingly permit or cause to permit a password assigned to that attorney to be utilized by any person other than an authorized employee of his or her law firm. 
  
(3)  A person whose password is used to electronically file a document thereby certifies that such person has authorized the filing. An attorney whose password is used to electronically file a document thereby certifies that such attorney and the attorney's law firm have authorized the filing. 
  
(d)  Consequences of Electronic Filing. Electronic filing of a document constitutes filing of the document for all purposes of the Bankruptcy Rules and these Rules and constitutes entry of the document on the docket kept by the Bankruptcy Clerk under Bankruptcy Rule 5003. When a document has been filed electronically, the official record is the electronic recording of the document as stored in accordance with the Electronic Case Filing Procedures, and the filing party is bound by the document as filed. A document filed electronically is deemed filed at the date and time stated on the notice of electronic filing sent pursuant to the Electronic Case Filing Procedures. 
  

——————————

Rule 5005-6. Attorneys, Trustees, and Examiners Required to File Documents Electronically; Exceptions; Emergencies.

Rules text
(a)  Electronic Filing by Attorneys, Trustees, and Examiners. Any document filed by any attorney, any trustee or examiner serving in any case pending in the Bankruptcy Court, or the United States Trustee, shall be filed electronically, unless otherwise permitted by these Rules. 
  
(b)  Exceptions to Electronic Filing.  
  
(1)  Miscellaneous Documents Filed by Attorney Who Is Not A Registered User. An attorney who is not a Registered User shall not be required to file any of the following documents electronically: (A) a proof of claim or amendments thereto; (B) a notice of appearance in a bankruptcy case for the purpose of receiving notices; (C) a ballot on a Chapter 11 plan. The exceptions for the filing of these documents do not excuse the attorney from the requirements of BLR 5005-6(a) with regard to the filing of any other documents in the case or in any adversary proceeding relating thereto. 
  
(2)  Discretionary Exceptions. A Bankruptcy Judge may in his or her discretion authorize other exceptions to the electronic filing of documents and may order that certain documents not be filed electronically. 
  
(3)  Emergencies. In the event that an emergency situation prevents a Registered User from timely filing a document electronically through the Electronic Case Filing Program, such person shall be permitted to file the document either conventionally or through alternative means set forth in the Electronic Case Filing Procedures. 
  
(4)  Inability to File Electronically. An attorney required to file electronically may submit to the Chief Bankruptcy Judge, or his or her designate, an "Affidavit of Inability to File Electronically" certifying that he or she is unable to comply with the electronic filing requirements. The Affidavit shall state the circumstances which justify an exception from electronic filing. Upon the first submission of such an affidavit, the attorney shall have an automatic grace period of 90 days during which he or she shall not be required to electronically file documents. Should the attorney require additional time beyond the grace period, he or she may petition the Chief Bankruptcy Judge, or his or her designate, for such additional time as may be necessary and said request shall be considered on a case by case basis. 
  
(5)  Documents under seal. A document that a person desires to file under seal may be prepared in paper form and submitted to the Clerk's Office. The motion to file such document under seal shall be filed electronically, if the filing party is required to file electronically. 
  

——————————

Rule 5005-7. Procedures for Filing Documents Electronically.

Rules text
As used in this Rule, the word "attorney" means an attorney admitted to practice in the Bankruptcy Court. 
  
(a)  Format Requirements. An electronically filed document shall be prepared in accordance with the format requirements of BLR 5005-1 and 5005-3, except as otherwise provided by this Rule and the Electronic Case Filing Procedures. 
  
(b)  Signatures.  
  
(1)  Signature of attorneys on document electronically filed by attorney. A document electronically filed by an attorney that an attorney signs or is required to sign under the Bankruptcy Rules or other applicable law shall identify each attorney signing such document in accordance with BLR 5005-1(e). If the document is filed electronically in a text format, the signature of each attorney signing the document shall be indicated above the signature line with the notation "/s/" above the name of the person signing the document or by some other notation that clearly indicates that the document has been signed and by whom. If the document is filed electronically in an image format, the signature of each attorney signing the document shall be affixed to the original before the document is created in image format. Upon the electronic filing of the document, the signature of each such attorney as thus evidenced shall constitute a signature of each such attorney under Bankruptcy Rule 9011. The electronic filing of the document constitutes a representation and certification by the attorney filing the document that each attorney whose signature is thus evidenced (A) has signed or authorized such attorney's signature and (B) has authorized the filing of the document as thus signed. 
  
(2)  Signature on document electronically filed by non-attorney. A document that is electronically filed by a person who is not an attorney and that the filing person signs or is required to sign shall state the name of each person signing the document. If the document is filed electronically in a text format, the signature of the person signing the document shall be indicated above the signature line with the notation "/s/" above the name or by some other notation that clearly indicates that the document has been signed and by whom. If the document is filed electronically in an image format, the signature of the person signing the document shall be affixed to the original before the document is created in image format. Upon the electronic filing of the document, the signature of such person as thus evidenced shall constitute a signature of such person under Bankruptcy Rule 9011. The electronic filing of the document constitutes a representation and certification by the person filing the document that the person whose signature is thus evidenced (A) has signed or authorized such signature and (B) has authorized the filing of the document as thus signed. 
  
(3)  Signatures on document of persons other than person filing electronically. An electronically filed document (other than a proof or transfer of a proof of claim filed in accordance with BLR 5005-9) that is signed by a person other than, or in addition to, the person electronically filing the document, shall state the name and state bar registration or identification number of each attorney (if any) and the name of any other person signing such document. If the document is filed electronically in a text format, the signature of each person signing the document shall be indicated above the signature line with the notation "/s/" above the name of each person signing the document or by some other notation that clearly indicates that the document has been signed and by whom. If the document is filed electronically in an image format, the signature of each person signing the document shall be affixed to the original before the document is created in image format. Upon the electronic filing of the document, the signature of each such person as thus evidenced shall constitute a signature of each such person under Bankruptcy Rule 9011. The electronic filing of the document constitutes a representation and certification by the person filing the document (A) that each person whose signature is thus indicated on the document has signed it and (B) that, at the time of filing, the person filing the document electronically is in possession at the time of filing of an original document signed as indicated on the electronically filed document. The requirements of (b)(1) or (b)(2), as applicable, apply with regard to the signature, if any, of the filing person. 
  
(c)  Verified Papers.  
  
(1)  A person electronically filing a Verified Paper thereby certifies and represents that such filer has in such filer's possession at the time of filing the fully executed original Verified Paper, with an original signature affixed thereto signed by each person whose signature is indicated thereon. 
  
(2)  A person electronically filing a Verified Paper in image format thereby certifies that the image is an exact copy of the original. A person electronically filing a Verified Paper in text format thereby certifies that its text is identical to the original. 
  
(3)  The following Rules apply with regard to a Verified Paper filed in text format: 
  
(A)  A person electronically filing a Verified Paper in text format shall conform the copy filed electronically to the original Verified Paper. Each signature shall be indicated above the signature line with the notation "/s/" above the name of the person signing or by some other notation that clearly indicates that the document has been signed and by whom. Hand-written or stamped text or notations, including without limitation dates and stamps concerning the commissions of notaries public, shall be typed on the filed copy. Seals shall be noted by such expressions as "Legal Seal," "L.S.," "Notary Seal," etc., as appropriate. 
  
(B)  The person filing the Verified Paper: (i) shall maintain in such person's files the original Verified Paper in its entirety for a period ending one year after the case or proceeding in which the Verified Paper is filed is closed; (ii) shall produce the original for inspection and copying upon request of the Bankruptcy Court or any party in interest; and (iii) if ordered by the Bankruptcy Court, shall transmit the original to the Bankruptcy Clerk. 
  
(C)  If the Verified Paper is a paper that must be verified or contain an unsworn declaration as provided in 28 U.S.C. § 1746 as required by Bankruptcy Rule 1008 (including any petition; list of creditors; schedule of assets and liabilities, current income and expenditures, or executory contracts and unexpired leases; statement of financial affairs; statement of intention; and any amendment to any of the foregoing, as set forth in Bankruptcy Rules 1002, 1003, 1004.1, 1007, and 1009) (a "Rule 1008 Paper"), then each debtor and the person filing such Rule 1008 Paper shall sign, and the attorney for the debtor shall file in image format, a declaration under penalty of perjury substantially conforming to Local Form 5005-7(c)(3)(B), simultaneously with the Rule 1008 Paper. 
  
(d)  Motions Under Seal. BLR 5005-6(b)(5) governs motions with regard to the filing of documents under seal. 
  
(e)  A trustee may file a report of no distribution by making a docket entry with appropriate text in such form as is approved by the United States Trustee without filing a pleading containing the report and said trustee shall not be required to maintain any original or scanned copy of said report or otherwise comply with the requirements of paragraph (c) of this Rule with regard to said report. 
  
(f)  The Electronic Case Filing Procedures may authorize the filing of routine pleadings and papers by the making of a docket entry with appropriate text as is approved by the Bankruptcy Court. 
  

——————————

Rule 5005-8. Service of Electronically Filed Documents.

Rules text
(a)  An electronically filed document must be served in accordance with the requirements of the Bankruptcy Code, the Bankruptcy Rules, and these Rules. A Certificate of Service may be filed electronically and may be appended to the document to which it refers. 
  
(b)  Except as set forth in paragraph (c) below, service upon a Registered User may be effected by service of a notice of electronic filing in accordance with the Electronic Case Filing Procedures and in the form set forth therein. The electronic service of such notice of electronic filing of a document shall constitute service of such document to such Registered User so that the filing party shall not be required to serve by mail or hand delivery the filed document to which the notice of electronic filing refers. By becoming a Registered User and accepting a password for participation in the Electronic Case Filing system, a Registered User waives the right to receive notice and service by mail or hand delivery, including notices described in Bankruptcy Rules 2002(a)(2)(3) and (6). 
  
(c)  Notices mandated by Rules 2002(a)(1), (4), (5), (7), (8) and (b)(1) and (2) shall be served by paper copies in accordance with those Rules, unless a party in interest requests pursuant to Bankruptcy Rule 9036 that such notices be given electronically. 
  

——————————

Rule 5005-9. Electronic Filing of Proof of Claim or Transfer of Claim.

Rules text
(a)  A Registered User may file a proof of claim or a transfer of claim electronically in accordance with these Rules and the Electronic Case Filing Procedures. BLR 3002-1 applies to an electronically filed proof of claim or transfer of a claim, except as otherwise provided by these Rules or the Electronic Case Procedures. 
  
(b)  An electronically filed proof of claim or transfer of claim shall be signed in accordance with BLR 5005-7(b). No person or entity shall cause or permit a proof of claim or transfer of claim to be filed electronically without the express authorization of the individual whose signature appears on the electronically filed document and the person or entity on whose behalf the document is being filed. When an individual creditor or employee or agent of any creditor who is a Registered User electronically files a proof of claim or a transfer of claim, that individual creditor, employee, or agent certifies (1) that he or she is authorized to file the proof of claim or transfer of claim by the entity on whose behalf the document is being filed; (2) the creditor is the same entity who is a Registered User; and (3) the individual whose signature is shown on the proof of claim or transfer of claim has authorized such signature and the filing of that document. Upon the electronic filing of a proof of claim or a transfer of claim, the signature in accordance with BLR 5005-7(b) shall constitute a signature for purposes of Bankruptcy Rule 9011, of 18 U.S.C. §§ 152 and 3571, and of other applicable law. 
  

——————————

Rule 5011-1. Withdrawal of the Reference: Form of Request; Place for Filing. (BLR 719-1).

Rules text
(a)  By Party. A request for withdrawal of the reference of a case or a proceeding referred to the Bankruptcy Court shall be made by motion filed with the Bankruptcy Clerk. All such motions shall conform to BLR 7007-1. In addition, all such motions shall clearly and conspicuously state, 'RELIEF IS SOUGHT FROM A UNITED STATES DISTRICT JUDGE," and should refer to and comply with 28 U.S.C. § 157(d) and Bankruptcy Rule 5011(a). 
  
(b)  By Bankruptcy Judge. A request for withdrawal of the reference of a case or a proceeding referred to the Bankruptcy Court may be made sua sponte  by a Bankruptcy Judge at any time. 
  

——————————

Rule 5011-2. Withdrawal of the Reference: Time for Filing of Motion.

Rules text
(a)  Bankruptcy Cases. A motion to withdraw the reference of all or any part of a bankruptcy case shall be served and filed on or before 30 days after the date first scheduled for the meeting of creditors held pursuant to 11 U.S.C. § 341(a).  
  
(b)  Adversary Proceedings. A motion to withdraw the reference of all or any part of an adversary proceeding shall be served and filed not later than 14 days after service of any timely filed pleading or paper in which the ground for the motion to withdraw the reference first arises.  
  
(c)  Contested Matters. A motion to withdraw the reference of a contested matter within a case shall be served and filed no later than 14 days after service of the motion, application or objection which initiates the contested matter.  
  

——————————

Rule 5011-3. Withdrawal of the Reference: Copies and Required Exhibits. (BLR 719-3).

Rules text
A party moving to withdraw the reference shall attach, as exhibits to the motion, copies of all pertinent portions of any record in the Bankruptcy Court that the party believes will be necessary for consideration of the motion. The responding party shall similarly attach, as exhibits to the response, copies of all additional pertinent portions of the record in the Bankruptcy Court that the party believes will be necessary for consideration of the motion or response. When ruling on the motion, the District Court may consider only those portions of the record that are attached as exhibits.  
  

——————————

Rule 5011-4. Withdrawal of the Reference: Responses to Motions to Withdraw the Reference; Reply.

Rules text
Opposing parties shall file with the Bankruptcy Clerk and serve on all parties to the matter as to which the withdrawal of the reference has been requested, their written responses to the motion to withdraw the reference within 14 days after being served with a copy of the motion. The moving party may serve and file a reply within 14 days after service of a response. 
  

——————————

Rule 5011-5. Withdrawal of the Reference: Transmittal to and Proceedings in the District Court. (BLR 719-5).

Rules text
When the record is complete for purposes of transmittal, but without awaiting the filing of any transcripts, the Bankruptcy Clerk shall promptly transmit to the District Clerk the motion papers and attached exhibits. After the District Court has assigned a number to the case or matter, all documents pertaining to the matter under review by the District Court shall be filed with the District Clerk. The parties shall continue to file all documents relating to all other matters in the bankruptcy case or adversary proceeding with the Bankruptcy Clerk. 
  

——————————

Rule 5071-1. Continuances Generally. (BLR 705-1; DCLR 245-1).

Rules text
A continuance of any trial, pretrial conference, or other hearing will be granted only on the basis of exceptional circumstances. No such continuance will be granted on stipulation of counsel alone, but shall be granted only by the Bankruptcy Judge. 
  

——————————

Rule 5071-2. Continuances: Absence of Witnesses. (BLR 705-1; DCLR 245-2).

Rules text
Motions for continuance on account of the absence of any witness must show the steps which have been taken to secure the attendance of the witness and must reveal the nature of the witness's testimony. The motion must also state the time at which the witness will be available and, unless waived, must include a certificate of a doctor when illness of the witness is alleged. The stipulation of the adversary as to the witness's testimony shall be sufficient reason for denial of the motion for continuance. 
  

——————————

Rule 5071-3. Attorney Conflicts: Section 341 Meeting of Creditors. (BLR 745-1).

Rules text
When an attorney has a hearing or other matter before the Bankruptcy Court in which the attorney is lead counsel scheduled for the same time as a § 341 meeting of creditors, the attorney shall give prompt written notice of the conflict and a proposed resolution thereof to the case trustee, Chapter 13 Trustee, or United States Trustee as appropriate. 
  

——————————

Rule 5071-4. Attorney Conflicts: Appearances Before the Bankruptcy Court. (BLR 745-2).

Rules text
(a)  When an attorney is scheduled for a day certain to appear in two or more courts, and the matter cannot be informally resolved with counsel for the other side or with the courtroom deputy, the attorney shall give prompt written notice as specified below. In the absence of objection from opposing counsel or the courts affected, the proposed order of conflict resolution shall stand.  
  
(b)  The attorney shall submit prompt notice of the conflict not less than seven days prior to the date of conflict to each courtroom deputy clerk for the Bankruptcy Judge, and other judge(s), together with a proposed resolution of the conflict setting forth the proposed order of matters to be tried with a listing of the time and date of each hearing or trial and the date each matter was set for hearing or trial.  
  
(c)  An attorney shall be deemed to have a conflict if the attorney certifies: 
  
(1)  the attorney is lead counsel in two or more of the actions affected; and  
  
(2)  the matters cannot be adequately handled, and the client's interest adequately protected, by other counsel for the party in the action or by other attorneys in lead counsel's firm; and  
  
(3)  after communication with counsel for the other party or parties and communication with the appropriate courtroom deputy or deputies, the conflict cannot be resolved. 
  

——————————

Rule 5072-1. Weapons Not Allowed in Courthouse. (BLR 705-1; DCLR 125).

Rules text
LR 83.5 is applicable to and governs all actions and proceedings in the Bankruptcy Court. 
  

——————————

Rule 5073-1. Television and Radio Broadcasting, Tape Recording, or Photographing Judicial Proceedings. (BLR 705-1; DCLR 115-1).

Rules text
The taking of photographs and operation of tape recorders in the courthouse and radio or television broadcasting from the courthouse during the progress of or in connection with judicial proceedings, including proceedings before a Bankruptcy Judge whether or not Bankruptcy Court is actually in session, is prohibited. A judicial officer may, however, permit: (1) the use of electronic or photographic means for the presentation of evidence or the perpetuation of a record, and (2) the broadcasting, televising, recording, or photographing of investiture, ceremonial, or naturalization proceedings. 
  
Cameras and/or any electronic devices equipped with cameras, including cellular telephones, personal digital assistants and laptop computers, will not be allowed into the courthouses of this district except by court order or by direct escort and supervision of an employee of a federal agency whose offices are located therein. 
  
To facilitate the enforcement of this Rule, no photographic, broadcasting, sound or recording equipment other than the recording equipment of the official court reporters, will be permitted to be operated on the floors of the courthouse occupied by the Bankruptcy Court, except as otherwise permitted by order of the judicial officer before whom the particular case or proceeding is pending. 
  
Portable computers, cellular telephones, pagers and personal communication devices may be transported onto floors occupied by the Bankruptcy Court; however, these devices shall not be operated in any courtroom, nor shall they be operated in any public area, where their operation is disruptive of any court proceeding unless otherwise permitted by order of the Bankruptcy Court. 
  
All electronic photographic, broadcasting, sound or recording equipment brought into the courthouses shall be subject to inspection by the United States Marshals' Service. 
  

——————————

Rule 5073-2. Provisions for Special Orders in Widely Publicized or Sensational Civil Cases. (BLR 705-1; DCLR 115-3).

Rules text
In a widely publicized or sensational case, the Bankruptcy Court, on motion of any party or on its own motion, may issue a special order governing such matters as extrajudicial statements by parties and witnesses likely to interfere with the rights of the parties to a fair trial by an impartial jury; the seating and conduct in the courtroom of spectators and news media representatives; the management and sequestration of jurors and witnesses; and any other matters which the Bankruptcy Court may deem appropriate for inclusion in such an order. 
  

——————————

Rule 6007-1. Abandonment. (BLR 775-1).

Rules text
(a)  By Consent. In accordance with Bankruptcy Rule 6007, upon motion and order consented to in writing by the debtor, the trustee and any entity claiming an interest in the property of the estate, where the equity in the property is shown on the face of the order to be $1,000.00 or less, the Bankruptcy Court may authorize a trustee in an individual's Chapter 7 case to abandon property of the estate, without further notice or service. 
  
(b)  By Trustee. In accordance with Bankruptcy Rule 6007, if the § 341 Meeting of Creditors Notice provides therefor, a trustee in the Chapter 7 case of an individual may give oral notice of a proposed abandonment at a Meeting of Creditors held pursuant to 11 U.S.C. § 341(a) and no further notice or service shall be required; provided, however, that said oral notice shall be reduced to a writing, stating the grounds therefor, and filed with the Bankruptcy Clerk within 14 days after the Meeting of Creditors. If no objection to the proposed abandonment is filed within 14 days following the filing of the trustee's notice, the property shall be deemed abandoned. 
  
(c)  By a Party in Interest. A party in interest filing a motion to abandon property in accordance with Bankruptcy Rule 6007(b) shall perfect service thereof as provided by Bankruptcy Rule 6007(a) and shall also serve the trustee, debtor, and debtor's counsel. Any objection to a proposed abandonment shall state the grounds therefor, shall be filed with the Bankruptcy Clerk and shall be served on the trustee, the debtor in possession and the party serving notice of the proposed abandonment within 14 days from the date of service of the notice. 
  

——————————

Rule 6008-1. Redemption and Avoidance of Liens: Filing and Service of Motion. (BLR 755-1).

Rules text
A debtor filing a motion to redeem property pursuant to 11 U.S.C. § 722 and Bankruptcy Rule 6008 or to avoid a lien on exempt property pursuant to 11 U.S.C. § 522 and Bankruptcy Rule 4003(d) shall attach thereto: 
  
(a)  a notice substantially complying with the forms attached at the conclusion of these Rules as Forms 6008-1(A) or 6008-1(B), as appropriate; and 
  
(b)  a Certificate of Service signed by the party or the party's attorney that the respondent has been served with copies of the motion and of the aforesaid notice in the manner provided by Bankruptcy Rule 9014. The Certificate of Service shall include the name and address of all persons who have been served. 
  

——————————

Rule 6008-2. Redemption and Avoidance of Liens: Filing of Response Required. (BLR 755-2).

Rules text
The respondent shall file a response to a motion under BLR 6008-1 within 21 days of the date of service and serve a copy of same on movant. If no response is timely filed and served, the motion will be deemed unopposed and the Bankruptcy Court may enter an order granting the relief sought. If the motion is timely controverted, the Bankruptcy Court may schedule a hearing on notice to the movant and respondent or order such other proceedings as may be appropriate. 
  

——————————

Rule 7004-1. Dismissal Without Prejudice. (BLR 705-1; DCLR 230-2).

Rules text
(a)  Omission of Response Date on Summons. Failure of a party or attorney for a party to state the correct response time on a summons or notice of lawsuit and request for waiver of service of summons attached to a complaint, third-party complaint, or any other pleading that requires a summons shall constitute grounds for dismissal of the action without prejudice. 
  
(b)  Failure to Effectuate Service of Process. In accordance with Rule 4 of the Federal Rules of Civil Procedure, the Bankruptcy Court may, with notice to the party on whose behalf service was required, dismiss the action without prejudice as to any defendant not served within 120 days after the filing of the complaint. 
  
(c)  Failure to Update Office Address and Number. The failure of counsel for a party or of a party appearing pro se to keep the Bankruptcy Clerk's office informed of any change in address or telephone number which causes a delay or otherwise adversely affects the management of the case shall constitute grounds either for dismissal of the action without prejudice or for entry of a default judgment. 
  

——————————

Rule 7005-1. Proof of Service. (BLR 720-1).

Rules text
The person serving process in an adversary proceeding or serving a motion initiating a contested matter with regard to which service on an opposing party is required shall make proof of service thereof promptly to the Bankruptcy Court in accordance with the Bankruptcy Rules. The Certificate of Service must include the name and address of all persons and parties served. 
  

——————————

Rule 7007-1. Filing of Motions and Responses in Adversary Proceedings; Hearings. (BLR 705-2; DCLR 220-1).

Rules text
This Rule applies only in adversary proceedings and whenever the Bankruptcy Court makes Part VII of the Bankruptcy Rules applicable in a contested matter. 
  
(a)  Briefs; Affidavits. Every motion presented to the Bankruptcy Clerk for filing shall be accompanied by a memorandum of law that cites supporting authority. If allegations of fact not otherwise in the record are relied upon, supporting affidavits must be attached to the memorandum of law. 
  
(b)  Motions Pending on Removal. See BLR 9027-1. 
  
(c)  Response to Motion. Any party opposing a motion shall file and serve the party's response, responsive memorandum, affidavits, and any other responsive material not later than 14 days after service of the motion, except that the time to respond to a motion for summary judgment shall be 21 days. Failure to file a response shall indicate no opposition to the motion. 
  
(d)  Reply. A reply by the movant shall be permitted, but it is not necessary for the movant to file a reply as a routine practice. When the movant deems it necessary to file a reply, the reply must be filed and served not later than 14 days after service of the responsive pleading. 
  
(e)  Page and Type Limitations. Absent prior permission of the Bankruptcy Court, briefs filed in support of a motion or in response to a motion are limited in length to 25 pages. If the movant files a reply, the reply brief may not exceed 15 pages. 
  
(f)  Hearings. Motions will be decided by the Bankruptcy Court without a hearing, unless a hearing is ordered by the Bankruptcy Court. 
  
(g)  Expedited Hearings on Motions. Upon written motion and for good cause shown, the Bankruptcy Court may shorten the time requirements of this Rule or grant an immediate hearing on any matter requiring such expedited procedure. The motion shall set forth in detail the necessity for such expedited procedure. 
  
(h)  Effect of Noncompliance. The Bankruptcy Court, in its discretion, may decline to consider any motion or brief that fails to conform to the requirements of these Rules. 
  


JUDICIAL DECISIONS

Failure to respond to a motion. - In an action in which a debtor filed no response to an attorney's motion for summary judgment in an adversary proceeding, the motion was deemed unopposed, pursuant to N.D. Ga. R. 7007-1(b) and N.D. Ga. R. 7056-1(b)(2). Guerra v. Ampel (In re Ampel),    Bankr.    (Bankr. N.D. Ga. Sept. 26, 2006).  

——————————

Rule 7016-1. Rule 26(f) Conference and Rule 16(b) Scheduling Order.

Rules text
This Rule applies (i) in adversary proceedings, unless otherwise ordered by the Bankruptcy Court, and (ii) whenever the Bankruptcy Court makes Part VII of the Bankruptcy Rules applicable in a contested matter, except in categories of proceedings exempt from initial disclosure under Rule 26(a)(1)(E) of the Federal Rules of Civil Procedure. 
  
(a)  Rule 26(f) Conference and Report. (1) Within 21 days after the later of the appearance of the first defendant by answer or motion or the removal of a proceeding to the Bankruptcy Court, all unrepresented parties and counsel for all represented parties shall confer as required by, and for the purposes of, Rule 26(f) of the Federal Rules of Civil Procedure and to discuss scheduling matters as set forth in Rule 16(b) of the Federal Rules of Civil Procedure. 
  
(2)  All unrepresented parties and counsel for all represented parties are jointly responsible for submitting, within 14 days after the Rule 26(f) conference, a written report outlining the discovery plan, addressing any scheduling matters of concern to the parties as set forth in Rule 16(b), and proposing a scheduling order in accordance with Rule 16(b) for consideration by the Bankruptcy Court. Form 7016 may be used for the proposed scheduling order. 
  
(3)  If one or more parties or their counsel fails or refuses to cooperate in the scheduling of the Rule 26(f) conference and in the preparation and filing of the report as set forth above, the other parties shall file appropriate joint or separate reports. 
  
(4)  In lieu of submitting the Rule 26(f) report and proposed scheduling order, the parties may submit a written stipulation stating that the parties have agreed to waive initial disclosures otherwise required by Rule 26(a)(1), that no departures from the standard discovery provisions of the Federal Rules of Civil Procedure and these Rules are required in the proceeding, that discovery shall begin on the day after the last day for the Rule 26(f) conference specified above, and that the parties agree to a scheduling order in accordance with paragraph (b) of this Rule. The failure of the parties to timely comply with the provisions of this Rule shall be deemed to be such a stipulation, unless the Bankruptcy Court orders otherwise for cause shown. 
  
(b)  Scheduling Order. (1) Following receipt of the report required by paragraph (a), the Bankruptcy Court will enter an appropriate scheduling order. A conference will be held only if directed by the Bankruptcy Court. 
  
(2)  If the parties submit a written stipulation as set forth in paragraph (a)(4) of this Rule or fail to timely comply with the provisions of paragraph (a)(4), then, unless the Bankruptcy Court orders otherwise, no separate scheduling order shall be entered and: 
  
(A)  Discovery shall commence on the 21st day after the later of the appearance of the first defendant by answer or motion or the removal of a proceeding to the Bankruptcy Court; 
  
(B)  Motions to join other parties or to amend the pleadings must be filed within 30 days of the beginning of discovery; 
  
(C)  Discovery must be completed within 90 days after the later of the appearance of the first defendant by answer or motion or the removal of a proceeding to the Bankruptcy Court, unless the Bankruptcy Court orders otherwise in accordance with BLR 7026-2; and 
  
(D)  BLR 7026-2(c) applies with regard to expert witnesses. 
  
This schedule shall not be modified except upon a showing of good cause and by leave of the Bankruptcy Court. 
  

——————————

Rule 7016-2. Form and Content of Consolidated Pretrial Order (Non-Jury).

Rules text
In all adversary proceedings other than those covered in BLR 7016-2 and whenever the Bankruptcy Court makes Part VII of the Bankruptcy Rules applicable in contested matters, the parties shall file a proposed pretrial order in accordance with this Rule, unless the Bankruptcy Judge to whom the proceeding is assigned directs that a proposed pre-trial order not be filed or directs that it be prepared in a different manner. 
  
(a)  Procedure. The parties shall prepare and sign a proposed consolidated pretrial order to be filed with the Bankruptcy Clerk no later than 30 days after the close of discovery. It shall be the responsibility of plaintiff's counsel to contact defense counsel to arrange a date for the conference necessary to prepare the pretrial order. If issues arise on which counsel for the parties cannot agree, the areas of disagreement must be set forth in the proposed pretrial order. In those cases in which a pending motion for summary judgment exists, the time for filing the pretrial order shall automatically be suspended until 30 days after the Bankruptcy Court has ruled on the motion for summary judgment, unless otherwise ordered by the Bankruptcy Court. If counsel desire a pretrial conference, a request must be indicated on the proposed pretrial order immediately below the adversary proceeding number. Counsel will be notified if the Bankruptcy Judge determines that a pretrial conference is necessary. A case shall be presumed ready for trial after the pretrial order is entered unless another time is specifically set by the Bankruptcy Court. 
  
(b)  Content. Each proposed consolidated pretrial order shall contain the information outlined below. No modifications or deletions shall be made without the prior permission of the Bankruptcy Judge. The proposed order shall contain: 
  
(1)  A statement of any pending motions or other matters. 
  
(2)  A statement that, unless otherwise noted, discovery has been completed. Counsel will not be permitted to file any further motions to compel discovery. The parties shall, however, be permitted to take the depositions of any persons for the preservation of evidence and for use at trial if doing so will not delay the trial. 
  
(3)  A statement as to the correctness of the names of the parties and their capacity and as to any issue of misjoinder or non-joinder of parties. 
  
(4)  A statement as to any question of the Bankruptcy Court's jurisdiction and the statutory basis of jurisdiction. 
  
(5)  The individual names, addresses, and telephone numbers of lead counsel for each party. 
  
(6)  A brief description, including style and case number of any pending related litigation, including any related pending adversary proceedings. 
  
(7)  An outline of plaintiff's case, which shall include: 
  
(A)  A succinct factual statement of plaintiff's cause of action which shall neither be argumentative nor recite evidence. 
  
(B)  A separate listing of all Bankruptcy Rules and statutes as well as any other Rules, regulations, statutes, ordinances, and illustrative case law relied upon by plaintiff. 
  
(C)  A separate statement for each item of damage claimed containing a brief description of the item of damage, dollar amount claimed, and citation to the law, Rule, regulation, or any decision authorizing a recovery for that particular item of damage. Items of damage not identified in this manner shall not be recoverable. 
  
(8)  An outline of defendant's case, which shall include: 
  
(A)  A succinct factual summary of defendant's general, special, and affirmative defenses, which shall neither be argumentative nor recite evidence. 
  
(B)  A separate listing of all Bankruptcy Rules and statutes as well as any other Rules, regulations, statutes, ordinances; and illustrative case law creating a defense relied upon by defendant. 
  
(C)  A separate statement for each item of damage claimed in a counterclaim, which shall contain a brief description of the item of damage, the dollar amount claimed, and citation to the law, Rule, regulation, or any decision which authorizes a recovery for that particular item of damage. Items of damage not identified in this manner shall not be recoverable. 
  
(9)  Any objection by the defendant to the outline of the plaintiff's case. 
  
(10)  Any objection by the plaintiff to the outline of the defendant's case. 
  
(11)  A listing of stipulated facts. It is the duty of counsel to cooperate fully with each other to identify all undisputed facts. A refusal to do so may result in the imposition of sanctions upon the non-cooperating counsel. 
  
(12)  A statement of the legal issues to be tried. 
  
(13)  A separate listing for each party of the witnesses (and their addresses) whom that party will or may have present at trial, including impeachment and rebuttal witnesses whose use can or should have been reasonably anticipated. A representation that a witness will be called may be relied upon by other parties unless notice is given 14 days prior to trial to permit other parties to subpoena the witness or obtain his testimony by other means. Witnesses not included on the witness list will not be permitted to testify. 
  
(14)  Documentary and Physical Evidence: 
  
(A)  A separate, typed, serially numbered listing, beginning with 1 and without the inclusion of any alphabetical or numerical subparts, of each party's documentary and physical evidence. Adequate space must be left on the left margin of each list for Bankruptcy Court stamping purposes. A courtesy copy of each party's list must be submitted for use by the Bankruptcy Judge. Learned treatises which counsel expect to use at trial shall not be admitted as exhibits, but must be separately listed on the party's exhibit list. 
  
(B)  Prior to trial, counsel shall affix to each exhibit stickers numbered to correspond with the party's exhibit list. Plaintiffs shall use yellow stickers; defendants shall use blue stickers; and white stickers shall be used on joint exhibits. The surname of a party must be shown on the numbered sticker when there are either multiple plaintiffs or multiple defendants. 
  
(C)  A separate, typed listing of each party's objections to the exhibits of another party. The objections shall be attached to the exhibit list of the party against whom the objections are raised. Objections as to authenticity, privilege, competency, and, to the extent possible, relevancy of the exhibits shall be included. Any listed document to which an objection is not raised shall be deemed to have been stipulated as to authenticity by the parties, and such documents will be admitted at trial without further proof of authenticity. 
  
(D)  A statement of any objections to the use at trial of copies of documentary evidence. 
  
(E)  Documentary and physical exhibits may not be submitted by counsel after filing of the pretrial order, except upon consent of all the parties or permission of the Bankruptcy Court. Exhibits so admitted must be numbered, inspected by counsel, and marked with stickers prior to trial. 
  
(F)  Counsel shall familiarize themselves with all exhibits (and the numbering thereof) prior to trial. Counsel will not be afforded time during trial to examine exhibits that are or should have been listed herein. 
  
(15)  A listing of all persons whose testimony at trial will be given by deposition and designation of the portions of each person's deposition which will be introduced. Objections not filed by the date on which the case is first scheduled for trial shall be deemed waived or abandoned. Extraneous and unnecessary matters, including non-essential colloquy of counsel, shall not be permitted to be read into evidence. 
  
(16)  Any trial briefs which counsel may wish to file containing citations to legal authority on evidentiary questions and other legal issues. Briefs must be limited to 25 pages unless leave to exceed the limit is granted by the Bankruptcy Court in advance. No brief will be considered that does not comply. Any brief in excess of 15 pages shall be indexed. 
  
(17)  Third-party claimants, crossclaimants and those asserting counterclaims shall furnish the same information with respect to their claims; however, duplication of matters already covered is not required. 
  
(18)  Counsel are directed to submit a statement of proposed Findings of Fact and Conclusions of Law no later than the opening of trial. 
  
(19)  A statement of the date on which counsel met personally to discuss settlement, whether the Bankruptcy Court has discussed settlement with counsel, and the likelihood of settlement of the case at this time. 
  
(20)  A statement of each party's estimate in hours of the time required to present that party's evidence and an estimate of the total trial time. 
  
(21)  Any request for a pretrial conference prior to trial. 
  
(22)  The following paragraph shall be included at the close of each proposed pretrial order above the signature line for the Bankruptcy Judge: 
  
IT IS HEREBY ORDERED that the above constitutes the pretrial order for the above captioned case (____) submitted by stipulation of the parties or (____) approved by the Bankruptcy Court after conference with the parties. 
  
IT IS FURTHER ORDERED that the foregoing, including the attachments thereto, constitutes the pretrial order in the above case and that it supersedes the pleadings which are hereby amended to conform hereto and that this pretrial order shall not be amended except by Order of the Bankruptcy Court, to prevent manifest injustice. 
  
IT IS SO ORDERED this ______ day of ________, 20____. 
  
(23)  The signatures of lead counsel for each party on the last page below the Bankruptcy Judge's signature. 
  


JUDICIAL DECISIONS

Effect of failure to file pre-trial order. - Creditor's complaint to determine the dischargeability of debt and objecting to the Chapter 7 debtors' discharge was dismissed for failure to prosecute pursuant to Fed. R. Civ. P. 41(b), Fed. R. Bankr. P. 7041, and Bankr. N.D. Ga. R. 7041-1(a)(3) based upon a clear record of inactivity and delay by the creditor, including a failure to communicate with opposing counsel and failure to file a consolidated pre-trial order as prescribed by Bankr. N.D. Ga. R. 7016-2. The dismissal was with prejudice to prevent delay and uncertainty for the debtors with respect to their discharge. Daniel v. Ocasio (In re Ocasio),    Bankr.    (Bankr. N.D. Ga. Jan. 26, 2010).  

——————————

Rule 7016-3. Form and Content of Consolidated Pretrial Order (Jury Trial).

Rules text
In all adversary proceedings in which the parties have demanded a jury trial, whether to be tried upon consent in the Bankruptcy Court or in the District Court, each proposed consolidated pretrial order shall contain the information outlined below. No modifications or deletions shall be made without the prior permission of the Bankruptcy Court. A form Pretrial Order prepared by the District Court and which counsel shall be required to use is contained in LR 84.1D, Appendix B, Form III. The proposed order shall contain: 
  
(1)  A statement of any pending motions or other matters. 
  
(2)  A statement that, unless otherwise noted, discovery has been completed. Counsel will not be permitted to file any further motions to compel discovery. Depositions for the preservation of evidence and for use at trial will be permitted, if doing so will not delay the trial. 
  
(3)  A statement as to the correctness of the names of the parties and their capacity and as to any issue of misjoinder or non-joinder of parties. 
  
(4)  A statement as to any question of the Court's jurisdiction and the statutory basis of jurisdiction. 
  
(5)  The individual names, addresses, and telephone numbers of lead counsel for each party. 
  
(6)  A brief description, including style and case number of any pending related litigation, including any related pending adversary proceedings. 
  
(7)  A statement as to whether the case is to be tried to a jury, to the Court without a jury, or that the right to trial by jury is disputed. 
  
(8)  An expression of the parties' preference, supported by reasons, for a unified or bifurcated trial. 
  
(9)  A joint listing of the questions which the parties wish the Court to propound to the jurors concerning their legal qualifications to serve. 
  
(10)  A listing by each party of requested general voir dire questions to the jurors. The Court will question prospective jurors as to their address and occupation and as to the occupation of a spouse, if any. Follow-up questions by counsel may be permitted. The determination of whether the Judge or counsel will propound general voir dire questions is a matter of courtroom policy which shall be established by each Judge. 
  
(11)  A statement of each party's objections, if any, to another party's general voir dire questions. 
  
(12)  A statement of the reasons supporting a party's request, if any, for peremptory challenges in addition to those allowed by 28 U.S.C. § 1870. 
  
(13)  A brief description, including style and civil action number, of any pending related litigation. 
  
(14)  An outline of plaintiff's case, which shall include: 
  
(A)  A succinct factual statement of plaintiff's cause of action, which shall be neither argumentative nor recite evidence. 
  
(B)  A separate listing of all Rules, regulations, statutes, ordinances, and illustrative case law creating a specific legal duty relied upon by plaintiff.  
  
(C)  A separate listing of each and every act of negligence relied upon in negligence cases. 
  
(D)  A separate statement for each item of damage claimed, containing a brief description of the item of damage, dollar amount claimed, and citation to the law, Rule, regulation, or any decision authorizing a recovery for that particular item of damage. Items of damage not identified in this manner shall not be recoverable. 
  
(15)  An outline of defendant's case, which shall include:  
  
(A)  A succinct factual summary of defendant's general, special, and affirmative defenses which shall be neither argumentative nor recite evidence. 
  
(B)  A separate listing of all Rules, regulations, statutes, ordinances, and illustrative case law creating a defense relied upon by defendant. 
  
(C)  A separate statement for each item of damage claimed in a counterclaim, which shall contain a brief description of the item of damage, the dollar amount claimed, and citation to the law, Rule, regulation, or any decision which authorizes a recovery for that particular item of damage. Items of damage not identified in this manner shall not be recoverable. 
  
(16)  A listing of stipulated facts which may be read into evidence at trial. It is the duty of counsel to cooperate fully with each other to identify all undisputed facts. A refusal to do so may result in the imposition of sanctions upon the non-cooperating counsel.  
  
(17)  A statement of the legal issues to be tried. 
  
(18) (A)  A separate listing, by each party, of all witnesses (and their addresses) whom that party will or may have present at trial, including expert (any witness who might express an opinion under Rule 702), impeachment and rebuttal witnesses whose use can or should have been reasonably anticipated. Each party shall also attach to the party's list a reasonably specific summary of the expected testimony of each expert witness. 
  
(B)  A representation that a witness will be called may be relied upon by other parties unless notice is given 14 days prior to trial to permit other parties to subpoena the witness or obtain the witness' testimony by other means. 
  
(C)  Witnesses not included on the witness list will not be permitted to testify, unless expressly authorized by Court order based upon a showing that the failure to comply was justified. The attorneys may not reserve the right to add witnesses. 
  
(19) (A)  A separate, typed, serially numbered listing, beginning with 1 and without the inclusion of any alphabetical or numerical subparts, of each party's documentary and physical evidence. Adequate space must be left on the left margin of each list for Bankruptcy Court stamping purposes. A courtesy copy of each party's list must be submitted for use by the Judge. Learned treatises which counsel expect to use at trial shall not be admitted as exhibits, but must be separately listed on the party's exhibit list.  
  
(B)  Prior to trial, counsel shall affix to each exhibit stickers numbered to correspond with the party's exhibit list. Plaintiffs shall use yellow stickers; defendants shall use blue stickers; and white stickers shall be used on joint exhibits. The surname of a party must be shown on the numbered sticker when there are either multiple plaintiffs or multiple defendants. 
  
(C)  A separate, typed listing of each party's objections to the exhibits of another party. The objections shall be attached to the exhibit list of the party against whom the objections are raised. Objections as to authenticity, privilege, competency, and, to the extent possible, relevancy of the exhibits shall be included. Any listed document to which an objection is not raised shall be deemed to have been stipulated as to authenticity by the parties, and such documents will be admitted at trial without further proof of authenticity.  
  
(D)  A statement of any objections to the use at trial of copies of documentary evidence. 
  
(E)  Documentary and physical exhibits may not be submitted by counsel after filing of the pretrial order, except upon consent of all the parties or permission of the Court. Exhibits so admitted must be numbered, inspected by counsel, and marked with stickers prior to trial.  
  
(F)  Counsel shall familiarize themselves with all exhibits (and the numbering thereof) prior to trial. Counsel will not be afforded time during trial to examine exhibits that are or should have been listed herein. 
  
(20)  A listing of all persons whose testimony at trial will be given by deposition and designation of the portions of each person's deposition which will be introduced. Objections not filed by the date on which the case is first scheduled for trial shall be deemed waived or abandoned. Extraneous and unnecessary matters, including non-essential colloquy of counsel, shall not be permitted to be read into evidence. No depositions shall be permitted to go out with the jury. 
  
(21)  Any trial briefs which counsel may wish to file containing citations to legal authority on evidentiary questions and other legal issues. Limitations, if any, regarding the format and length of trial briefs is a matter of individual practice which shall be established by each Judge. 
  
(22)  Counsel are directed to prepare, in accordance with LR 51.1, a list of all requests to charge in jury trials. These charges shall be filed no later than 9:30 a.m. on the date the case is calendared (or specially set) for trial. A short (one page or less) statement of the party's contentions must be attached to the requests. Requests should be drawn from the latest edition of the Eleventh Circuit District Judges Association's Pattern Jury Instructions and Devitt and Blackmar's Federal Jury Practice and Instructions whenever possible. In other instances, only the applicable legal principle from a cited authority should be requested. 
  
(23)  A proposed verdict form if counsel desire that the case be submitted to the jury in a manner other than upon general verdict.  
  
(24)  A statement of any requests for time for argument in excess of 30 minutes per side as a group and the reasons for the request.  
  
(25)  Counsel are directed to submit a statement of proposed Findings of Fact and Conclusions of Law in nonjury cases, which must be submitted no later than the opening of trial.  
  
(26)  A statement of the date on which lead counsel and persons possessing settlement authority to bind the parties met personally to discuss settlement, whether the Court has discussed settlement with counsel, and the likelihood of settlement of the case at this time. 
  
(27)  A statement of any requests for a special setting of the case. 
  
(28)  A statement of each party's estimate in hours of the time required to present that party's evidence and an estimate of the total trial time. 
  
(29)  The following paragraph shall be included at the close of each proposed pretrial order above the signature line for the Judge. 
  
IT IS HEREBY ORDERED that the above constitutes the pretrial order for the above captioned case (____) submitted by stipulation of the parties or (____) approved by the Court after conference with the parties. 
  
IT IS FURTHER ORDERED that the foregoing, including the attachments thereto, constitutes the pretrial order in the above case and that it supersedes the pleadings which are hereby amended to conform hereto and that this pretrial order shall not be amended except by Order of the Court, to prevent manifest injustice. Any attempt to reserve a right to amend or add to any part of the pretrial order after the pretrial order has been filed shall be invalid and of no effect and shall not be binding upon any party or the Court, unless specifically authorized in writing by the Court.  
  
IT IS SO ORDERED this ______ day of ________, 20____. 
  
(30)  The signatures of lead counsel for each party on the last page below the judge's signature. 
  

——————————

Rule 7016-4. Pretrial Instructions: Sanctions.

Rules text
Failure to comply with the Bankruptcy Court's pretrial instructions may result in the imposition of sanctions, including dismissal of the case or entry of a default judgment. 
  

——————————

Rule 7026-1. Rule 26(f) Conference.

Rules text
In adversary proceedings that are not in a category of proceedings exempt from initial disclosure under Rule 26(a)(1)(E) of the Federal Rules of Civil Procedure, or unless otherwise ordered by the Bankruptcy Court, the Rule 26(f) conference shall be held in accordance with BLR 7016-1. Further provisions with regard to the Rule 26(f) conference are set forth in BLR 7016-1.  
  

——————————

Rule 7026-2. Discovery Period in Adversary Proceedings.

Rules text
This Rule applies only in adversary proceedings and whenever the Bankruptcy Court makes Part VII of the Bankruptcy Rules applicable in a contested matter.  
  
(a)  Length. All discovery proceedings shall be initiated promptly so that discovery may be initiated and completed within the time determined in accordance with BLR 7016(b), unless the Bankruptcy Court for cause shown shortens or extends the time for discovery. Discovery must be initiated sufficiently early in the discovery period to permit the filing of answers and responses thereto within the time limitations of the existing discovery period. 
  
(b)  Extensions of Time. Motions for extensions of time for discovery must be filed prior to the expiration of the original or previously extended discovery period. A request for extension shall include the date issue was joined, the date on which the time limit in question is to expire, the dates of any and all previous extensions of time, and a description of the additional discovery that is needed.  
  
(c)  Expert Witnesses. Any party who desires to use the testimony of an expert witness shall designate the expert sufficiently early in the discovery period to permit the opposing party the opportunity to depose the expert and, if desired, to name its own expert witness sufficiently in advance of the close of discovery so that a similar discovery deposition of the second expert might also be conducted prior to the close of discovery.  
  
Any party who does not comply with the provisions of the foregoing paragraph may not be permitted to offer the testimony of the party's expert.   
  
Any party objecting to an expert's testimony based on Rule 702 of the Federal Rules of Evidence and based on cases such as Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 113 S. Ct. 2786 (1993) shall file a motion no later than the date that the proposed pretrial order is submitted. Otherwise, such objections may be waived.   
  

——————————

Rule 7026-3. Service and Filing of Discovery Material. (BLR 717-3).

Rules text
(a)  Filing Not Generally Required. Interrogatories, requests for documents, requests for admission, and answers and responses thereto shall be served upon other counsel or parties, but they shall not be routinely filed with the Bankruptcy Court. The party responsible for service of the discovery material shall, however, file a certificate with the Bankruptcy Clerk indicating the date of service. The party shall also retain the original discovery material and become its custodian. The original of all depositions upon oral examination shall be retained by the party taking the deposition. 
  
(b)  Selective Filing Required for Motions, Trial, and Appeal.  
  
(1)  The custodial party shall file with the Bankruptcy Clerk at the time of use at trial or with the filing of a motion those portions of depositions, interrogatories, requests for documents, requests for admission and answers or responses thereto which are used at trial or which are necessary to the motion. 
  
(2)  Where discovery materials not previously in the record are needed for appeal purposes, the Bankruptcy Court, upon application, may order or counsel may stipulate in writing that the necessary materials be filed with the District Court Clerk. 
  
(c)  Depositions Under Seal. At the request of any attorney of record in the case, the Bankruptcy Clerk may open the original copy of any deposition which has been filed with the clerk in accordance with this rule. The Bankruptcy Clerk shall note on the deposition the date and time at which the deposition was opened. The deposition shall not be removed from the Bankruptcy Clerk's office. 
  

——————————

Rule 7037-1. Motions to Compel Discovery. (BLR 705-1; DCLR 220-4).

Rules text
(a)  Good Faith Effort to Resolve Disputes. Counsel and unrepresented parties shall have the duty to make a good faith effort to resolve by agreement among themselves any disputes that arise in the course of discovery. 
  
(b)  Form of Motion. When, despite their good faith efforts, discovery disputes cannot be resolved without the intervention of the Bankruptcy Court, a party may file a motion to compel discovery in accordance with Rules 26, 33, 34, 36, and 37 of the Federal Rules of Civil Procedure. The moving party shall attach to the motion a statement certifying that counsel for movant, or the movant, if unrepresented, has in good faith conferred or attempted to confer with the party not making disclosure or discovery in an effort to secure disclosure or discovery by agreement but that such efforts were not successful. The motion shall also state the issues that remain to be resolved.  
  
A motion to compel shall:  
  
(1)   Quote verbatim each interrogatory, request for admission, or request for production to which objection is taken;  
  
(2)   State the specific objection;  
  
(3)   State the grounds assigned for the objection (if not apparent from the objection); and  
  
(4)   Cite authority and include a discussion of the reasons assigned as supporting the motion. 
  
The motion shall be arranged so that the objection, grounds, authority, and supporting reasons follow the verbatim statement of each specific interrogatory, request for admission, or request for production to which an objection is raised. If the ground for the motion to compel is the opposing party's failure to respond, the movant need attach copies of the discovery requests only. 
  
(c)  Procedures.  Motions to compel and responses thereto are subject to the general motion requirements set forth in BLR 7007-1. A response to a motion to compel shall be served within 14 days after service of the motion. 
  
(d)  Time Limitation for Filing.  A motion to compel discovery must be filed within the later of (i) the close of discovery or (ii) 14 days after the date for responding to the discovery request(s) upon which the motion is based, unless the Bankruptcy Court orders otherwise. The close of discovery is established by the expiration of the original or extended discovery period or by written notice of all counsel, filed with the Bankruptcy Court, indicating that discovery was completed earlier.  
  

——————————

Rule 7041-1. Dismissal for Want of Prosecution.

Rules text
(a)  Dismissal Authorized. The Bankruptcy Court may, with or without notice to the parties, dismiss an adversary proceeding or contested matter for want of prosecution if: 
  
(1)  A plaintiff or attorney willfully fails or refuses to make an adversary proceeding or contested matter ready or refuses to cause same to be made ready for placement on the trial calendar; 
  
(2)  A plaintiff or movant shall, after notice, fail or refuse to appear at the time and place fixed for pretrial or other hearing or trial or fail or refuse to obey a lawful order of the Bankruptcy Court;  
  
(3)  An adversary proceeding or contested matter has been pending in the Bankruptcy Court for more than six months without any substantial proceedings of record having been taken, as shown by the record docket or other manner; or  
  
(4)  A complaint or motion scheduled for trial or hearing is removed from the court's calender at the request of the plaintiff or movant upon the representation that the matter has been resolved, and the plaintiff or movant does not submit a consent order, file a dismissal of the complaint or motion, or otherwise file appropriate papers to effect the resolution of the matter within 30 days of the date the trial or hearing was scheduled. 
  
(b)  Adjudication on the Merits. In accordance with the provisions of Rule 41(b) of the Federal Rules of Civil Procedure, a dismissal for want of prosecution operates as an adjudication upon the merits of the action unless the Bankruptcy Court specifies otherwise in its order of dismissal. 
  


JUDICIAL DECISIONS

Relief from order of dismissal. - Although a debtor took no action on his adversary proceeding for six months after the filing of the complaint, the bankruptcy court, on his motion to alter or amend the order, which dismissed the case for lack of prosecution under N.D. Ga. R. 7041-1(a)(3), allowed the debtor one more opportunity to effectively prosecute the case. Thompson v. SFC of Ga., L.P. (In re Thompson),    Bankr.    (Bankr. N.D. Ga. Sept. 5, 2006).  

Dismissal warranted. - Creditor's complaint to determine the dischargeability of debt and objecting to the Chapter 7 debtors' discharge was dismissed for failure to prosecute pursuant to Fed. R. Civ. P. 41(b), Fed. R. Bankr. P. 7041, and Bankr. N.D. Ga. R. 7041-1(a)(3) based upon a clear record of inactivity and delay by the creditor, including a failure to communicate with opposing counsel and failure to file a consolidated pre-trial order as prescribed by Bankr. N.D. Ga. R. 7016-2. The dismissal was with prejudice to prevent delay and uncertainty for the debtors with respect to their discharge. Daniel v. Ocasio (In re Ocasio),    Bankr.    (Bankr. N.D. Ga. Jan. 26, 2010).  

——————————

Rule 7055-1. Dismissal for Want of Prosecution. (BLR 705-1; DCLR 230-3).

Rules text
See BLR 7041-1. 
  

——————————

Rule 7056-1. Motions for Summary Judgment.

Rules text
(a)  Form of Motion.  
  
(1)  The movant for summary judgment shall attach to the motion a separate and concise statement of the material facts, numbered separately, as to which the movant contends no genuine issue exists to be tried. Statements in the form of issues or legal conclusions (rather than material facts) will not be considered by the Bankruptcy Court. Affidavits and the introductory portions of briefs do not constitute a statement of material facts. 
  
(2)  The respondent to a motion for summary judgment shall attach to the response a separate and concise statement of material facts, numbered separately, as to which the respondent contends a genuine issue exists to be tried. Response should be made to each of the movant's numbered material facts. All material facts contained in the moving party's statement that are not specifically controverted in respondent's statement shall be deemed admitted. The response that a party has insufficient knowledge to admit or deny is not an acceptable response unless the party has complied with the provisions of Rule 56(f) of the Federal Rules of Civil Procedure. 
  
(3)  All documents and other record materials relied upon by a party moving for or opposing a motion for summary judgment shall be clearly identified for the Bankruptcy Court. Where appropriate, dates and specific page numbers shall be given. 
  
(b)  Time. Motions for summary judgment shall be filed as soon as possible, but, unless otherwise ordered by the Bankruptcy Court, not later than 21 days after the close of discovery, as established by the expiration of the original or extended discovery period or by written notice of all  counsel, filed with the Bankruptcy Court, indicating that discovery was completed earlier.  
  
(c)  A motion for summary judgment will be decided without a hearing unless the Bankruptcy Court directs otherwise. 
  


JUDICIAL DECISIONS

Failure to respond to a motion. - In an action in which a debtor filed no response to an attorney's motion for summary judgment in an adversary proceeding, the motion was deemed unopposed, pursuant to N.D. Ga. R. 7007-1(b) and N.D. Ga. R. 7056-1(b)(2). Guerra v. Ampel (In re Ampel),    Bankr.    (Bankr. N.D. Ga. Sept. 26, 2006).  

——————————

Rule 7067-1. Registry Funds, Unclaimed Funds, and Other Funds in the Custody of the Clerk. (BLR 735-1).

Rules text
LR 67 is applicable in the Bankruptcy Court except that:  
  
(a)  The Bankruptcy Clerk may deposit unclaimed funds as set forth in LR 67.1(b)(2), after a reasonable period of time, as determined by the Bankruptcy Clerk; and  
  
(b)  Any order of disbursal of registry funds submitted pursuant to LR 67.1D(2), shall show a combined total for principal and interest.  
  

——————————

Rule 9001-1. Definitions.

Rules text
(a)  The words "Bankruptcy Clerk" refer to the Bankruptcy Court Clerk and deputy bankruptcy clerks. 
  
(b)  The words "Bankruptcy Code" refer to Title 11 of the United States Code, as amended from time to time. 
  
(c)  The words "Bankruptcy Court" refer to the United States Bankruptcy Court for the Northern District of Georgia and not to any particular judge of the Bankruptcy Court. 
  
(d)  The words "Bankruptcy Judge" refer to any United States Bankruptcy Judge exercising jurisdiction with respect to cases or proceedings filed in the United States Bankruptcy Court. 
  
(e)  The words "Bankruptcy Rules" refer to the Federal Rules of Bankruptcy Procedure, as amended from time to time. 
  
(f)  The words "District Clerk" refer to the District Court Clerk and deputy clerks. 
  
(g)  The words "District Court" refer to the United States District Court for the Northern District of Georgia and not to any particular judge or magistrate judge of the District Court. 
  
(h)  The words "District Judge" refer to any United States District Judge exercising jurisdiction with respect to cases or proceedings in the District Court or the Bankruptcy Court. 
  
(i)  The words "Electronic Case Filing Procedures" refer to the administrative procedures from time to time established by the Bankruptcy Court with regard to the electronic case filing and docketing system used by the Bankruptcy Court as provided in BLR 5005-5(b). 
  
(j)  The words "Electronic Case Filing Program" refer to the program of the Bankruptcy Court that, in accordance with the provisions of the Electronic Case Filing Procedures, permits Registered Users to file certain papers in the Bankruptcy Court electronically through internet access and to pay required filing fees in connection therewith. 
  
(k)  The words "image format" refer to the format of a document that has been scanned to create a graphics file so that, when the document is electronically filed, a user electronically retrieving the document is able to view an image of the document. 
  
(l)  The words "Registered User" refer to a person who is registered to participate in the Bankruptcy Court's Electronic Case Filing program and has been issued a password. 
  
(m)  The words "text format" refer to the format of a document initially created using word processing software. 
  
(n)  The words "Verified Paper" refer to a pleading or other document that a person signs and thereby verifies, certifies, declares, affirms or swears under oath or penalty of perjury concerning the truth of matters set forth in that pleading or document, except that "Verified Paper" does not include a Certificate of Service signed by an attorney admitted to practice in the Bankruptcy Court or a proof of claim. Verified Papers include, without limitation, petitions for relief under the Bankruptcy Code; lists of creditors, schedules of assets, schedules of liabilities, schedules of current income and expenditures, schedules of executory contracts and unexpired leases, statements of financial affairs, and statements of intention required to be filed under Bankruptcy Rule 1007(b); affidavits; verified applications, motions, complaints, answers, counterclaims, cross claims and replies; and any amendments to any of the foregoing. 
  
(o)  Whenever used in these Rules and the context so requires, the masculine gender shall be construed to include the feminine gender. 
  

——————————

Rule 9003-1. Applications to Judges in Chambers. (BLR 705-1; DCLR 215-1).

Rules text
Whenever an attorney seeks an immediate order of the Bankruptcy Court, the attorney must submit a motion to the judge to whom the case has been assigned if the judge is present within the district. If the judge is not available or if the case has not yet been assigned to a particular judge, the attorney shall contact the Bankruptcy Clerk for instructions as to which judge the motion should be submitted. All courtesy copies of proposed orders must be clearly marked. 
  

——————————

Rule 9003-2. Restrictions on Letter Communications to Bankruptcy Judge.

Rules text
Communications to a Bankruptcy Judge regarding a request for an order or other relief (including a request for an extension of time) or matters that are or may be in dispute, or communications of facts or legal issues regarding a particular case, proceeding, or matter pending before that Bankruptcy Judge, shall be by written motion, pleading, or other paper, and not by letter. Ordinarily, a letter seeking such action will not be treated as a motion, will not be considered by the Bankruptcy Court, and will not be filed with the Bankruptcy Clerk. Parties and their counsel shall not provide the Bankruptcy Court with copies of correspondence among themselves relating to matters that are or may be in dispute. 
  

——————————

Rule 9006-1. Extensions of Time. (BLR 715-3).

Rules text
In adversary proceedings or contested matters wherein a response is required, the time within which a party is required to answer or otherwise respond may be extended once, by consent of all counsel and all the parties without the necessity of an order of the Bankruptcy Court, for a period not to exceed 30 days, provided that the stipulation is signed before the expiration of the period originally prescribed and promptly filed with the Bankruptcy Court and provided that the extension is permitted by law. All motions or requests for an extension of time must set forth the date of the original expiration date and any other extensions of time previously granted. 
  

——————————

Rule 9007-1. Service of Specific Notices by the Bankruptcy Clerk.

Rules text
The Bankruptcy Clerk shall serve the notices required under the following Bankruptcy Rules: 
  
(a)  All notices of dismissal of a case; 
  
(b)  Bankruptcy Rule 2002(a)(1): Notice of meeting of creditors pursuant to § 341 of the Bankruptcy Code, unless otherwise ordered by the Bankruptcy Court; 
  
(c)  Bankruptcy Rule 2002(a)(8): Notice of time for filing claims; 
  
(d)  Bankruptcy Rule 3004: Notice of filing of proof of claim by the debtor or trustee; 
  
(e)  Bankruptcy Rule 3020(c): Notice of confirmation; 
  
(f)  Bankruptcy Rule 4006: Notice of denial, revocation, or waiver of discharge; 
  
(g)  Bankruptcy Rule 8004: Notice of filing of notice of appeal; 
  
(h)  Bankruptcy Rule 9014(c): Notice of entry of order regarding applicability of Rules of Part VII of Bankruptcy Rules; 
  
(i)  Bankruptcy Rule 9020: Notice of hearing on contempt; 
  
(j)  Bankruptcy Rule 9022(a): Notice of entry of judgment or order. 
  

Bankruptcy Code. - Section 341 of the federal Bankruptcy Code, referred to in subdivision (b), appears as 11 U.S.C. § 341.  

——————————

Rule 9007-2. Service of Other Notices. (BLR 760-2).

Rules text
(a)  Unless the Bankruptcy Court orders otherwise, the party filing a pleading or other paper that requires notice shall be responsible for, and is authorized and directed to provide, service of any notice required by the Bankruptcy Code or the Bankruptcy Rules, other than the notices specified in BLR 9007-1, except that the Bankruptcy Clerk shall serve notices if a Chapter 7 Trustee is required to serve a notice in a case in which no funds are available to pay the expense of such notice and the Chapter 7 Trustee requests that the Bankruptcy Clerk serve the notices. The party responsible for such service shall obtain a mailing list from the Bankruptcy Clerk. The moving party shall be responsible for payment of any charges unless exempt from Judicial Conference Fee Policies.   
  
(b)  Certificate of Service. Within three days of service, the party serving notices shall file a Certificate of Service with the Bankruptcy Clerk. The Certificate of Service shall be signed by the person who gave the notice, shall state the date and method of service, and shall set forth the names and addresses of entities served.   
  
(c)  Expenses of Noticing. The estate of any debtor is authorized to pay the expenses incurred in connection with the giving of any required notice hereunder, without the necessity of an order of the Bankruptcy Court. Any such payment shall be subject to review by the Bankruptcy Court and shall be disclosed in connection with any application for reimbursement of expenses.   
  
(d)  Notices to Creditors Added by Amendment. Whenever a debtor adds a creditor by amendment, the debtor must serve all creditors so added with all previously sent notices scheduling the meeting of creditors pursuant to § 341 of the Bankruptcy Code, and all notices and pleadings previously sent to all creditors whether such notices were served by the debtor, the Bankruptcy Clerk, or any other party in interest.   
  

Bankruptcy Code. - Section 341 of the federal Bankruptcy Code, referred to in subdivision (d), appears as 11 U.S.C. § 341.  

——————————

Rule 9007-3. Entities Entitled to Notice; Requests for Notice; Changes of Address. (BLR 760-3).

Rules text
(a)  Chapter 7 cases. In Chapter 7 cases, all notices required by Bankruptcy Rule 2002(a), except clause 4 thereof, which are mailed after the expiration of the time for the filing of proofs of claim pursuant to Bankruptcy Rule 3002(c) may, unless the Bankruptcy Court orders otherwise, be mailed only to: (1) creditors whose claims have been filed; (2) creditors, if any, who are still permitted to file claims by reason of an extension granted under Bankruptcy Rule 3002(c)(6); and (3) any entities which have requested notice. 
  
(b)  Change of Address. Any party in interest which desires that its address for notices be changed from the address shown on any proof of claim, request for notice, or other paper previously filed by such party must file such request with the Bankruptcy Clerk and serve a copy of same on the debtor's attorney, the United States Trustee, and the trustee. Changes of address must be filed in each adversary proceeding, and filing in the main case alone is not sufficient. A party shall not be entitled to notice at the new address in the absence of complete compliance with this Rule. 
  

——————————

Rule 9010-1. Admission to the Bar.

Rules text
Any attorney who is admitted to the bar of the United States District Court for the Northern District of Georgia pursuant to LR 83.1A is admitted to the bar of the Bankruptcy Court. 
  


JUDICIAL DECISIONS

Representation by attorney during bankruptcy. - In the United States Bankruptcy Court for the Northern District of Georgia, Atlanta Division stated that: (1) the general rule is that, absent special circumstances, an attorney representing a Chapter 7 debtor may not limit the scope of the representation and the attorney must represent the debtor in all aspects of the bankruptcy case, including any contested matters or adversary proceedings that involve the debtor's interests; (2) regardless of the reason for withdrawal, the lawyer is required to represent the debtor unless and until the attorney withdraws in accordance with N.D. Ga. Bankr. R. 9010-2(b), which requires leave of the court to withdraw unless the debtor consents; and (3) when the reason is payment of fees, leave to withdraw is properly granted only if the attorney demonstrates that, taking into account considerations of fairness, reasonableness, and proper protection of the debtor's rights based on the circumstances of the case, continued representation imposes an unreasonable burden on counsel that justifies withdrawal. In re Egwim, 291 Bankr. 559 (Bankr. N.D. Ga. 2003).  

——————————

Rule 9010-2. Permission to Practice in a Particular Case.

Rules text
A non-resident attorney who is not an active member in good standing of the State Bar of Georgia, but who is a member in good standing of the bar of any United States Court or of the highest court of any State may apply in writing for permission to appear pro hac vice. 
  
(a)  Applications for admission pro hac vice with proposed orders may be obtained from the Bankruptcy Clerk. The applicant shall state under penalty of perjury the (i) applicant's residence address, (2) the applicant's office address and telephone number, (3) the courts to which the applicant is admitted to practice and the date of admission, and (4) a statement that the applicant is in good standing and eligible to practice in all courts to which admitted. An attorney applying to appear pro hac vice must also designate a local member of the bar of the Bankruptcy Court with whom the opposing counsel and the Bankruptcy Court may readily communicate regarding the conduct of the case and upon whom papers shall be served. The address, telephone number, and written consent of the designated local counsel must be filed with the attorney's pro hac vice application. Applications for admission pro hac vice shall be accompanied by the appropriate filing fee and a proposed order to be signed by the Bankruptcy Judge and shall be presented to the Bankruptcy Clerk. The nonresident attorney may be permitted to appear pro hac vice in the discretion of the Bankruptcy Court. 
  
(b)  If the non-resident attorney fails to respond to any order of the Bankruptcy Court for appearance or otherwise, the designated local attorney shall have the responsibility and full authority to act for and on behalf of the client in all proceedings in connection with the case, including hearings, pretrial conferences, and trial. 
  


JUDICIAL DECISIONS

Representation by attorney during bankruptcy. - In the United States Bankruptcy Court for the Northern District of Georgia, Atlanta Division stated that: (1) the general rule is that, absent special circumstances, an attorney representing a Chapter 7 debtor may not limit the scope of the representation and the attorney must represent the debtor in all aspects of the bankruptcy case, including any contested matters or adversary proceedings that involve the debtor's interests; (2) regardless of the reason for withdrawal, the lawyer is required to represent the debtor unless and until the attorney withdraws in accordance with N.D. Ga. Bankr. R. 9010-2(b), which requires leave of the court to withdraw unless the debtor consents; and (3) when the reason is payment of fees, leave to withdraw is properly granted only if the attorney demonstrates that, taking into account considerations of fairness, reasonableness, and proper protection of the debtor's rights based on the circumstances of the case, continued representation imposes an unreasonable burden on counsel that justifies withdrawal. In re Egwim, 291 Bankr. 559 (Bankr. N.D. Ga. 2003).  

——————————

Rule 9010-3. Standard of Professional Conduct and Discipline by the Court.

Rules text
LR 83.1C and LR 83.1F are applicable to and govern all actions and proceedings in the Bankruptcy Court. 
  

——————————

Rule 9010-4. Appearances.

Rules text
(a)  The filing of a pleading or paper signed by an attorney in a case or adversary proceeding constitutes that attorney's appearance as attorney of record for the party on whose behalf the pleading is filed. An attorney in a different firm who files a subsequent pleading or paper on behalf of that same party must also file a notice of appearance with the Bankruptcy Clerk. An attorney who fails to make a proper appearance in a case or proceeding may, at the discretion of the Court, be barred from representing the party at trial or in any other proceeding. An attorney who files a petition initiating a case on behalf of a debtor, or who appears for a debtor in a case other than as special counsel for a debtor for limited purposes, shall represent the debtor in all matters in the case, including contested matters and adversary proceedings, unless the Bankruptcy Court permits the attorney to withdraw in accordance with BLR 9010-5. 
  
(b)  Pro Se Appearance Limitation. A party represented by an attorney may not appear or act in the party's own behalf in the case or proceeding or take any step therein unless the party has first given notice to the attorney of record and to the opposing party that the party intends to act pro se. Nonetheless, the Court may, in its discretion, hear a party in open court even though the party has previously appeared, or is represented by, an attorney. 
  
(c)  Duty to Supplement. Counsel and parties appearing pro se shall have an affirmative duty in all cases and proceedings to file with the Bankruptcy Clerk a notice of any change in address or telephone number. 
  

——————————

Rule 9010-5. Withdrawal; Responsibilities of Party No Longer Represented; Leave of Absence.

Rules text
(a)  Withdrawal Policy. An attorney who has appeared in a case or adversary proceeding, other than for the limited purpose of receiving notices, must obtain permission from the Bankruptcy Court to withdraw as counsel, unless substitute counsel has made an appearance for that party. Counsel may make a fee arrangement limiting the services to be performed without the payment of additional fees, but the failure of the client, including a debtor, to comply with the fee arrangement is merely a ground to seek withdrawal and not a basis on which the attorney may refuse to render services. Counsel will not ordinarily be allowed to withdraw if withdrawal would delay the progress of an adversary proceeding or contested matter.   
  
(b)  Withdrawal Procedure. An attorney desiring to withdraw as counsel shall comply with the following procedure: 
  
(1)  The attorney shall give 14 days' notice to the client of the attorney's intention to request permission to withdraw. Such notice shall be served on the client personally or by U.S. Mail at the client's last known address and shall contain at least the following: 
  
(A)  That the attorney wishes to withdraw and intends to file a motion to withdraw; 
  
(B)  The style of the case(s), adversary proceeding(s), and contested matter(s) in which counsel seeks to withdraw; for each, the name(s) address(es), and telephone number(s) of opposing counsel; and the address and telephone number of the Bankruptcy Clerk. 
  
(C)  That the Bankruptcy Court retains jurisdiction of the matters; 
  
(D)  That, if the attorney's withdrawal is permitted: (1) The client will have the obligation to promptly file with the Bankruptcy Court, and mail to all adverse parties or their counsel, a written statement showing (A) the names of the parties and the number of each case, adversary proceeding, or contested matter in which the client is a party and (B) the client's current telephone number and mailing address, and that the statement must be amended promptly if the client's telephone number or mailing address changes; (2) The client will have the obligation to respond to any discovery or motions, to take other actions as are appropriate or required, and to prepare for any trial or hearing that may be scheduled in any matter, or to hire other counsel to do so; (3) The failure or refusal of the client to meet these obligations may result in adverse consequences; (4) Service of notices, pleadings, and other papers may be made upon the client at the client's last known address; and (5) If the client is a corporation, a corporation may only be represented in the Bankruptcy Court by an attorney, an attorney must sign all pleadings submitted to the court, a corporate officer may not represent the corporation in the Bankruptcy Court unless that officer is also an attorney, and failure to comply with this Rule could result in adverse consequences to the corporate party;  
  
(E)  The dates of any hearings or trials that have been scheduled and any applicable deadlines (such as deadlines for responding to discovery or motions or for filing pleadings, motions, or other papers), and that the holding of such hearings or trials and any deadlines will not be affected by the withdrawal of counsel; and  
  
(F)  Unless the withdrawal is with the client's consent, that the client has 14 days from the date of service of the notice to contact the attorney and state any objections to the attorney's withdrawal. 
  
(2)  The attorney shall file a motion with the Bankruptcy Clerk requesting permission to withdraw. The motion shall include the attorney's certification that the attorney has given the client 14 days' prior written notice of the attorney's intention to request permission to withdraw in accordance with the provisions of BLR 9010-5b(1) by the method described in the motion and shall state, to the best of the attorney's knowledge, the last known address and telephone number for the client. A copy of the notice shall be attached to the motion. The motion shall be accompanied by a notice to the client that any objection to the motion must be filed within 14 days after its service and the address of the Bankruptcy Clerk's office where the objection may be filed. 
  
(3)  Fourteen days after service of the motion, the Bankruptcy Clerk shall submit the motion and any responses to the Bankruptcy Judge for action thereon. 
  
(c)  Certificate of Consent to Withdrawal. An attorney wishing to withdraw may be relieved from the requirement to file a motion to withdraw by filing a Certificate of Consent with the Bankruptcy Clerk that has been signed by the client, the withdrawing attorney, and the substituting attorney, if one has been selected by the client. If the client has not retained substitute counsel, the Certificate of Consent shall include notice to the client of the matters set forth in subparagraph (b)(1) above. 
  
(d)  Responsibilities of a Party No Longer Represented. A party no longer represented by an attorney must promptly file with the Bankruptcy Clerk, and mail to all adverse parties or their counsel, a written statement showing (1) the caption and number of each case, adversary proceeding, or contested matter in which such party is involved and (2) such party's current telephone number and mailing address. That statement must be amended promptly if the party's telephone number or mailing address changes. An unrepresented party's mailing address lodged with the Bankruptcy Clerk constitutes the address at which such party may be served with subsequent papers in that matter, and failure to comply with these responsibilities may result in adverse consequences to such party.  
  
(e)  Leave of Absence. An attorney may seek a leave of absence by requesting that the Bankruptcy Court not place on a calendar on specified dates any matter involving that attorney's client. A separate request must be made for each case or adversary proceeding in which the attorney has appeared. A request for a leave of absence for fewer than 21 days shall be made by letter addressed to the Bankruptcy Judge's courtroom deputy. The request is deemed granted when the letter is docketed. A request for a leave of absence for more than 21 days shall be made by application (accompanied by a proposed order and a Certificate of Service) stating the reason or reasons for the absence. The granting of a leave of absence neither extends previously set filing deadlines nor relieves counsel from complying with other deadlines imposed by the Bankruptcy Court or by applicable law or Rules. 
  

——————————

Rule 9013-1. Motions and Orders in Main Case. (BLR 716-1).

Rules text
Motions filed in the main case pursuant to Bankruptcy Rules 9013 and 9014 do not require briefs or memoranda of law, but parties may file such where they would materially assist the Bankruptcy Court in the determination of the issues. Such briefs or memoranda of law shall conform with BLR 7007-1. 
  

——————————

Rule 9013-2. Preparation of Proposed Orders.

Rules text
(a)  All proposed orders (including findings of fact and conclusions of law or other rulings orally announced by the Bankruptcy Judge and orders submitted following the call of a matter at a scheduled hearing as to which there is no opposition) shall: (1) be prepared in writing and signed by the attorney for the prevailing party, unless the Bankruptcy Court directs otherwise; (2) include the scheduled hearing date, if applicable; and (3) be submitted to the Bankruptcy Judge within seven days from the date of pronouncement or scheduled hearing, if applicable. A copy shall be provided to each party. An attorney's signature as preparer of a proposed order constitutes a certification that the contents of the proposed order accurately reflect the Bankruptcy Judge's oral ruling or the proceedings at the call of the matter, as applicable. 
  
(b)  Identification of Counsel and Parties to be Served. Every proposed order, including a consent order, shall be signed by each attorney or party preparing, submitting, or consenting to the proposed order and shall provide an identification of each attorney and the name of the represented party in accordance with BLR 5005-1(e). If the Bankruptcy Clerk is to serve the order, the order shall be accompanied by a distribution list containing the names and addresses of the attorneys and parties to be served.  
  
(c)  If a Bankruptcy Judge authorizes an attorney to submit a proposed order to chambers by electronic means, Rule 5005-7 applies to such submission and to the required signatures on the electronically filed document. 
  

——————————

Rule 9013-3. Service of Orders and Notices.

Rules text
For orders and notices that the Bankruptcy Clerk does not serve, the serving party shall file a Certificate of Service including a list of the complete names and addresses of the parties and attorneys served, the dates of service, and the manner of service. 
  

——————————

Rule 9013-4. Motions to Shorten Time For Notice and Hearing.

Rules text
Upon written motion and for good cause shown, the Bankruptcy Court may shorten the time for notice and hearing with regard to an emergency matter requiring immediate attention or a matter requiring expedited consideration. The motion shall set forth in detail the necessity for such expedited procedure and shall contain the word "Emergency" or "Expedited" in the title of the motion. A party filing a pleading or motion that requires immediate judicial attention shall advise the chambers staff of the Bankruptcy Judge to which the matter is assigned of the filing of the pleading or motion. 
  

——————————

Rule 9014-1. Proof of Service. (BLR 720-1).

Rules text
The person serving process in an adversary proceeding or serving a motion initiating a contested matter or notice with regard to which the Bankruptcy Rules require service on an opposing party shall make proof of service thereof promptly to the Bankruptcy Court in accordance with the Bankruptcy Rules. The Certificate of Service must include the name and address of all parties and attorneys served, the dates of service, and the manner of service. 
  

——————————

Rule 9014-2. When Response or Objection to Motion or Notice Is Required.

Rules text
(a)  In a case under Chapter 7 or 13, a response or objection to a motion or a notice with regard to proposed actions or requests for relief of the type set forth in (d) is required if the party filing the motion or notice provides notice that substantially complies with Local Form 9014-2 and that contains the following: 
  
(1)  an adequate description of the proposed action or relief requested and summary of the grounds for the proposed action or relief requested with regard to which an order is sought or, if the motion or notice is served on all parties entitled to notice, a description of the motion or notice; 
  
(2)  notice that this Rule requires the timely filing of a written response or objection to the proposed action or relief requested and service by mailing or delivering of a copy to the moving party or the moving party's attorney; 
  
(3)  the time within which the Bankruptcy Rules and this Rule require a response or objection to be filed and served and that the response or objection must be actually received by the Bankruptcy Clerk within the required time. If the Bankruptcy Rules do not specify the number of days' notice that must be given, the time for the filing of the required response or objection shall be 21 days from the date of service of the motion or notice. The notice may provide for a longer period of time for a response or objection to be filed and served than specified by the Bankruptcy Rules. In all matters, three days shall be added to the prescribed notice period to account for service of the notice by mail. The date by which a required response or objection must be filed shall be computed in accordance with the Bankruptcy Rules; 
  
(4)  the date on which the notice is served;  
  
(5)  the mailing address of the Bankruptcy Clerk for the division in which the case is pending where the response or objection must be filed; 
  
(6)  the name and mailing address of the moving party or attorney to whom the response or objection must be served; 
  
(7)  notice that, if no response or objection is timely filed and served as required, the Bankruptcy Court may grant the relief requested or authorize the proposed action without further notice and without a hearing; 
  
(8)  notice that, if an objection or response is timely filed and served as required, a hearing will be held and that a party filing an objection or response must appear at the hearing to advocate the response or objection; and 
  
(9)  notice of the date, time, and place of the hearing, which shall be scheduled in accordance with procedures determined by the Bankruptcy Judge to whom the case is assigned. 
  
(b)  If this Rule requires a response or objection and if no response or objection is timely filed, the Bankruptcy Court may grant the relief requested or authorize the proposed action without further notice and without a hearing. 
  
(c)  The person serving the notice shall promptly file proof of service of notice pursuant to this Rule in accordance with the Bankruptcy Rules. The Certificate of Service must be signed by the person making service and must include the name and address of all parties and attorneys served, the dates of service, and the manner of service. 
  
(d)  This Rule applies to: 
  
(1)  Motions and notices with regard to the use, sale, or lease of property pursuant to Bankruptcy Rule 6004; 
  
(2)  Motions and notices with regard to the abandonment or disposition of property pursuant to Bankruptcy Rule 6007; 
  
(3)  Motions and notices with regard to proposed compromises or settlements pursuant to Bankruptcy Rule 9019; 
  
(4)  Motions to extend the time to object to the list of property a debtor claims as exempt pursuant to Bankruptcy Rule 4002(b); 
  
(5)  Motions to extend the time to object to the discharge of a debtor pursuant to Bankruptcy Rule 4004(a) or to file a complaint objecting to the dischargeability of a debt under 11 U.S.C. § 523(c) pursuant to Bankruptcy Rule 4007(c); 
  
(6)  Motions to extend the time to file a motion to dismiss for substantial abuse under 11 U.S.C. § 707(b) pursuant to Bankruptcy Rule 1017(e); 
  
(7)  Motions by a chapter 13 debtor to suspend plan payments or to incur debt; and  
  
(8)  Modifications of a chapter 13 plan under 11 U.S.C. § 1329. 
  
(e)  Responses to motions to avoid liens or to redeem property are governed by BLR 6008-2. Responses to objections to proofs of claim are governed by BLR 3007-1. 
  
(f)  Upon request of any party in interest or on its own motion, the Bankruptcy Judge to whom a case or proceeding is assigned may order that this Rule apply in a case under Chapter 11 or 12 or to motions and notices not otherwise subject to this Rule, order that notice be given other than as provided in this Rule, order that a response not be required, or order that an answer, response, or objection be filed with regard to any application, motion, notice, or order not otherwise subject to this Rule. 
  

——————————

Rule 9015-1. Jury Demands in Adversary Proceedings. (BLR 718-1).

Rules text
(a)  Demand. Any party may demand a trial by jury of any issue triable of right by jury by: (1) serving upon the other parties a demand therefor in writing at any time after the commencement of the action and not later than 14 days after the service of the last pleading directed to such issue, and (2) filing the demand as required by Bankruptcy Rule 7005, incorporating Fed. R. Civ. P. 5(d). Such demand must be made by separate pleading captioned "Jury Demand." 
  
(b)  Specification of Issues. In the demand a party may specify the issues which the party wishes so tried; otherwise the party shall be deemed to have demanded trial by jury for all the issues so triable. If the party has demanded trial by jury for only some of the issues, any other party may, within 14 days after service of the demand or such lesser time as the Bankruptcy Court may order, serve a demand for trial by jury of any other or all of the issues of fact in the action. 
  
(c)  Waiver. The failure of a party to serve and file a demand as required by this Rule constitutes a waiver by the party of trial by jury. A demand for trial by jury made as herein provided may not be withdrawn without consent of all the parties to the proceeding to be tried and leave of the District Court or Bankruptcy Court as appropriate.  
  
(d)  Determination of Right. If a jury demand is made, the Bankruptcy Judge shall determine whether the party has a right to trial by jury and if the demand is properly made. 
  
(e)  Size of Jury. All adversary proceedings in which a jury trial has been requested shall be tried before a jury of not less than six members, unless the parties stipulate otherwise. 
  

——————————

Rule 9015-2. Consent Procedure for Trial by Jury in the Bankruptcy Court. (BLR 718-2).

Rules text
If a trial by jury is properly demanded pursuant to BLR 9015-1 above, the Bankruptcy Clerk shall notify plaintiff or plaintiffs and defendant or defendants of the right to expressly consent to a trial by jury in the Bankruptcy Court. The parties shall have 30 days after the date of said notice in which to execute and file a joint pleading consenting to the Bankruptcy Court presiding over the jury trial. 
  
Federal Rules of Civil Procedure 47, 48, 49, 50 and 51 are applicable to trials in adversary proceedings upon consent before a Bankruptcy Judge or before a District Judge. 
  

——————————

Rule 9015-3. Procedure When Parties Do Not Consent to Trial by Jury in the Bankruptcy Court. (BLR 718-3).

Rules text
(a)  Transfer to District Court. If the parties do not consent to jury trial in Bankruptcy Court and if a timely demand has been made in a case triable by jury, the Bankruptcy Judge shall transfer the adversary proceeding to the District Court when the Bankruptcy Judge determines that the case is ready for trial. Prior to transferring the case, the Bankruptcy Judge shall Rule on all discovery motions, other pretrial motions, and summary judgment motions, as provided by law, and shall enter the pretrial order. 
  
(b)  Remand Upon Withdrawal of Jury Demand. When an adversary proceeding is transferred to the District Court pursuant to BLR 9015-3(a), and the parties then withdraw the jury demand, the adversary proceeding will be returned to the Bankruptcy Court for a bench trial, unless the District Judge orders otherwise. 
  

——————————

Rule 9017-1. Procedures Regarding Exhibits at Hearing or Trial.

Rules text
(a)  Marking, Listing, and Exchanging of Exhibits Prior to Hearing or Trial. A party expecting to offer exhibits into evidence at a hearing or trial shall (1) sequentially number the exhibits prior to the hearing or trial and mark each exhibit with such number and the name of the introducing party or other appropriate identification (e.g., plaintiff, defendant, movant, respondent, debtor, creditor, trustee, etc.); (2) provide a list of such exhibits that the party may use as part of its case in chief to opposing counsel, to any unrepresented party and to the Bankruptcy Court not later than the commencement of the hearing or trial if there are more than five exhibits; and (3) provide a copy of any exhibit for inspection and use by opposing counsel or unrepresented parties at the time it is first used at a hearing or trial. The provisions of this Rule do not supersede the requirements of a pretrial order, scheduling order, or any applicable Local Rule or Bankruptcy Rule that requires the production or listing of documents at an earlier time.  
  
(b)  Custody of Exhibits Presented at Hearing or Trial. Unless otherwise ordered by the Bankruptcy Court, the Courtroom Deputy shall retain custody of exhibits offered into evidence at any hearing or trial until 30 days after the date on which the order, judgment, or recommendation, entered in the proceeding in which the exhibits were introduced, has become final and is not subject to further appeal, review, or consideration by the District Court, the Court of Appeals, or the Supreme Court. Within 30 days thereafter, the attorney for the introducing party or an unrepresented introducing party shall retrieve from the courtroom deputy all exhibits offered by such party that are in the custody of the courtroom deputy. Exhibits that are not timely removed in accordance with this Rule may be destroyed or otherwise disposed of by the Bankruptcy Clerk. 
  

——————————

Rule 9023-1. Motions for Reconsideration. (BLR 705-2; DCLR 220-6).

Rules text
Motions for reconsideration shall not be filed as a matter of routine practice. Whenever a party or attorney for a party believes it is absolutely necessary to file a motion to reconsider an order or judgment, the motion shall be filed with the Bankruptcy Clerk within 14 days after entry of the order or judgment. Responses shall be filed not later than 14 days after service of the motion. Parties and attorneys for the parties shall not file motions to reconsider the Bankruptcy Court's denial of a prior motion for reconsideration.  
  

——————————

Rule 9027-1. Motions Pending on Removal. (BLR 705-2; DCLR 220-2).

Rules text
When an action or proceeding is removed to this Bankruptcy Court with pending motions on which briefs have not been submitted, the moving party shall serve a memorandum in support of the motion within 14 days after removal. Each party opposing the motion shall respond in compliance with BLR 7007-1(c). 
  

——————————

Rule 9029-1. Forms.

Rules text
The Bankruptcy Court may provide forms for motions, notices, orders, and other papers as appropriate that shall be available from the Bankruptcy Clerk's office or on the Bankruptcy Court's website. 
  

——————————

Appendices


——————————

Appendix A. Amended Plan of the United States District Court for the Northern District of Georgia, All Divisions, for the Random Selection of Grand and Petit Jurors


Rules text

JUDICIAL DECISIONS

Violation of plan is violation of act if act's paramount purposes not effectuated. - A violation of the local jury selection plan set forth in this appendix constitutes a violation of the Jury Selection and Service Act of 1968, if the provision of the plan not adhered to effectuates one of the two paramount purposes of the act: that all litigants in federal courts entitled to trial by jury shall have the right to grand and petit juries selection at random from a fair cross section of the community in the district or division wherein the court convenes and that all citizens shall have the opportunity to be considered for service on grand and petit juries in the United States district courts and shall have an obligation to serve as jurors when summoned for that purpose. United States v. Northside Realty Assocs., 510 F. Supp. 668 (N.D. Ga.), rev'd on other grounds, United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

But no remedy for violations which result in harmless error. - A remedy is not provided for every violation of the Jury Selection and Service Act of 1968 or the local jury selection plan set forth in this appendix. Congress recognized that there would undoubtedly be error in the jury selection process that should not result in the dismissal of an indictment and left room for harmless error by providing that dismissal should lie only when there was a substantial failure to comply with the act. United States v. Northside Realty Assocs., 510 F. Supp. 668 (N.D. Ga.), rev'd on other grounds, United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

Stay of proceedings for substantial noncompliance. - Once substantial noncompliance with the Jury Selection and Service Act of 1968 or the local jury selection plan set forth in this appendix has been established, a court must stay the proceedings pending the selection of a grand jury in conformity with the Jury Selection Service Act of 1968 or dismiss the indictments, whichever is appropriate. United States v. Northside Realty Assocs., 510 F. Supp. 668 (N.D. Ga.), rev'd on other grounds, United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

For discussion of timeliness of jury challenges to jury-selection procedure in criminal cases, see United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

——————————

                  Appendix A.

Rules text
This plan for the random selection of grand and petit jurors, amended as of October 27, 2016, is adopted, subject to the approval of the Reviewing Panel of the Eleventh Circuit Judicial Council, to become effective on the date of approval. 
  
The previous plan by this Court, amended as of January 29, 2010, is revoked and rescinded upon the effective date of this amended plan. 
  

——————————

1. Applicability of Plan.

Rules text
This plan is applicable to the Northern District of Georgia, which consists of four divisions encompassing 46 counties as follows: 
  
1.  Atlanta Division: Cherokee, Clayton, Cobb, DeKalb, Douglas, Fulton, Gwinnett, Henry, Newton, and Rockdale. 
  
2.  Gainesville Division: Banks, Barrow, Dawson, Fannin, Forsyth, Gilmer, Habersham, Hall, Jackson, Lumpkin, Pickens, Rabun, Stephens, Towns, Union, and White. 
  
3.  Newnan Division: Carroll, Coweta, Fayette, Haralson, Heard, Meriwether, Pike, Spalding, and Troup. 
  
4.  Rome Division: Bartow, Catoosa, Chattooga, Dade, Floyd, Gordon, Murray, Paulding, Polk, Walker, and Whitfield. 
  
The provisions of this plan apply to all divisions in the district. 
  

——————————

2. Policy.

Rules text
This plan is adopted pursuant to and in recognition of the Congressional policies and objectives declared in Title 28, United States Code, as follows: 
  
Section 1861 - Declaration of policy 
  
It is the policy of the United States that all litigants in Federal courts entitled to trial by jury shall have the right to grand and petit juries selected at random from a fair cross section of the community in the district or division wherein the court convenes. It is further the policy of the United States that all citizens shall have the opportunity to be considered for service on the grand and petit juries in the district courts of the United States, and shall have an obligation to serve as jurors when summoned for that purpose. 
  
Section 1862 - Discrimination prohibited 
  
No citizen shall be excluded from service as a grand or petit juror in the district courts of the United States or in the Court of International Trade on account of race, color, religion, sex, national origin, or economic status. 
  

——————————

3. Management and Supervision of Jury Selection Process.

Rules text
There will be no jury commission in this district. The Clerk of the Court will manage the jury selection process under the supervision and control of the Chief Judge or such other district judge or judges as the Chief Judge may from time to time designate. In the event of the simultaneous absence, disability, or inability to act, of the Chief Judge and any other judges designated, the active district court judge who is present in the district and has been in service the greatest length of time is authorized to act. The use of the word "Clerk" in this plan contemplates the Clerk of Court and any or all deputies and any other person authorized by the Court to assist the Clerk in the performance of functions under this plan. 
  

——————————

4. Overview and Notice of Random Automated Drawing of Names.

Rules text
Pursuant to 28 U.S.C. § 1861, all litigants "have the right to grand and petit jurors selected at random from a fair cross section of the community." The Court uses a two-step process to select jurors. A master jury wheel is created by selecting names at random from voter registration lists. Names are randomly drawn periodically from the master jury wheel to receive juror qualification forms. Individuals' responses on these forms determine whether they are legally qualified to serve, and the names of those persons who are legally qualified to serve are put in the qualified jury wheel. 
  
As prospective jurors are needed for petit or grand juries, juror summonses are sent to persons randomly selected from the qualified jury wheel. All of these selections are carried out through a properly programmed electronic data processing system for pure randomized selection. The pure randomized selection process ensures that the mathematical odds of any single name being picked are substantially equal. 
  


JUDICIAL DECISIONS

Clerk's failure to post notices in advance of selection of starting numbers did not constitute a substantial noncompliance with the local plan where the drawing was open to the public and there was no intention to conceal the means by which the numbers were chosen. United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

——————————

5. Development of Master Jury Wheel by Random Selection From Voter Registration Lists.

Rules text
Voter registration lists represent a fair cross section of the community in each division of the Northern District of Georgia. Accordingly, names of grand and petit jurors serving on or after the effective date of this plan must be selected at random from voter registration lists of all the counties in, respectively, the district and the relevant division. 
  
    The Clerk must maintain a master jury wheel for the district which denotes each of the four divisions within it. The Clerk must make the random selection of names for the master jury wheel as follows. At a minimum, the Clerk must select for the master jury wheel for each division approximately the following number of names: 

             

  
  Atlanta Division                                    (60,000)         
 
  
  Gainesville Division                                      (5,000)         
 
  
  Newnan Division                                      (5,000)         
 
  
  Rome Division                                           (12,000)         
 
These numbers allow for the possibility that some prospective jurors will not return their qualification forms, may be exempt by law or excused, and may not meet the statutory qualifications. The Chief Judge of this district may order additional names to be placed in the master jury wheel from time to time as necessary. If the above numbers are less than one-half of one percent of the total number of registered voters for the division, the Court concludes that such percentage number of names is unnecessary and cumbersome. 
  
The Clerk must ascertain the total number of registered voters for each division and divide that number by the number of names to be selected for the master jury wheel from that division. For instance, if there are 600,000 registered voters in the Atlanta Division, that number will be divided by 60,000 producing the quotient of 10. Then, the Clerk must draw at random a number not less than 1 and not greater than 10, and that name will be selected from the voter registration list of each county in that division along with each 10th name thereafter. Thus, if the starting number is 8, the 8th, 18th, 28th, 38th, etc. names will be picked from the voter registration list of each county of that division. This process may be performed electronically. 
  
A new master jury wheel must be built between the date of the November general election and the following September 1st, every four (4) years. The old master jury wheel must be deactivated and a new master jury wheel activated on September 1st. 
  
This plan is based on the conclusion and judgment that the policy, purpose, and intent of the Jury Selection and Service Act of 1968, as amended, will be fully accomplished and implemented by the use of voter registration lists, as supplemented by the inclusion of subsequent registrants to the latest practicable date, as the source of an at random selection of prospective grand and petit jurors who represent a fair cross-section of the community. This determination is supported by all the information this Court has been able to obtain after diligent effort and inquiry. 
  
As required by the Judicial Conference of the United States, and in accordance with instructions of the Administrative Office of the United States Courts, a report will be prepared and maintained in the Jury Office of this Court after each periodic refilling of the master jury wheel, on forms approved by the Judicial Conference, furnishing the required statistical sampling data relating to the refilling of the master and qualified jury wheels of the district. 
  


JUDICIAL DECISIONS

"Statistical randomness" not required. - Requirement of random selection of starting number is not to be defined as requiring pure "statistical randomness"; rather, the underlying concern is that the method used to select the starting number must not result or have the potential to result in discrimination among cognizable groups of prospective jurors. United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

Alternate methods of selecting starting numbers. - Clerk's practice of selecting starting numbers spontaneously out of her head or by flipping through the pages of a book, while not complying with the requirements of the local plan, did not constitute substantial noncompliance. United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

It is nowhere required that an individual be qualified to vote in the same division in which he resides, so long as his name was drawn from the voter registration list. United States v. Northside Realty Assocs., 510 F. Supp. 668 (N.D. Ga.), rev'd on other grounds, United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

There is no reason for disqualifying a person only because of an interdivisional but intra-district change of residence. United States v. Northside Realty Assocs., 510 F. Supp. 668 (N.D. Ga.), rev'd on other grounds, United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

——————————

6. Use of Non-Court Personnel in the Juror Qualification and Selection Process.

Rules text
The Court finds that it may be necessary, or otherwise advantageous, for the Clerk to secure the services of non-court personnel to assist in the juror qualification and selection process. Such non-court personnel may include, but are not limited to: 
  
(1) State elections officials, and their employees, responsible for custody and maintenance of voter registration lists; 
  
(2) Operators of automated data processing and optical scanning facilities and their employees and/or agents; and 
  
(3) Other administrative or clerical persons whose services may be necessary to select, process, and/or mail the various documents and records involved in the juror qualification and selection process. 
  
If the Clerk determines that it is necessary to secure the services of such non-court personnel, the Clerk must, at a minimum: 
  
(1) Issue written instructions to the individual(s) describing the operations or activities to be conducted; 
  
(2) Require non-court personnel to execute an affidavit, under penalty of perjury, certifying compliance with the written instructions; and 
  
(3) Receive the written instructions and affidavit into the jury records of the Court. 
  

——————————

7. Random Drawing of Names from the Master Jury Wheel and Completion of Juror Qualification Form.

Rules text
Consistent with 28 U.S.C. § 64, as amended, this plan incorporates the following provisions: 
  
(a)  From time to time as directed by the district court, the Clerk or a district judge shall draw at random from the master jury wheel the names of as many persons as may be required for jury service. The Clerk shall post a general notice for public review in the Clerk's office and on the Court's website explaining the process by which names are periodically and randomly drawn. The Clerk may, upon order of the Court, prepare an alphabetical list of the names drawn from the master jury wheel. Any list so prepared shall not be disclosed to any person except as allowed by this plan or pursuant to 28 U.S.C. § 1867 or 1868. The Clerk shall mail to every person whose name is drawn from the master jury wheel a notice accompanied by instructions to complete the juror qualification form online through the Court's website within ten days or to request a paper form to be completed and returned, duly signed and sworn, to the Clerk by mail within ten days. If the person is unable to fill out the form, another shall do it and shall indicate that he or she has done so and the reason. In any case in which it appears that there is an omission, ambiguity, or error in a form, the Clerk must return the form with instructions to the person to make such additions or corrections as may be necessary and to return the form to the Clerk within ten days. Any person who fails to return a completed juror qualification form as instructed may be summoned by the Clerk to appear before the Clerk to fill out a juror qualification form. At the time of appearance for jury service, any person may be required to fill out another juror qualification form in the presence of the Clerk or the Court, at which time, in such cases as it appears warranted, the person may be questioned, but only with regard to his or her responses to questions contained on the form. Any information thus acquired by the Clerk may be noted on the juror qualification form and transmitted to the Chief Judge or another district court judge. 
  
(b)  Any person summoned pursuant to 28 U.S.C. § 1864(a) who fails to appear as directed shall be ordered by the district court to appear and show cause for his or her failure to comply with the summons. Any person who fails to appear pursuant to such order or who fails to show good cause for noncompliance with the summons may be fined not more than $1,000, imprisoned not more than three days, ordered to perform community service, or any combination thereof. Any person who willfully misrepresents a material fact on a juror qualification form for the purpose of avoiding or securing service as a juror may be fined not more than $1,000, imprisoned not more than three days, ordered to perform community service, or any combination thereof. 
  

——————————

8. Method and Manner of Random Selection.

Rules text
At the Clerk's option, and after consultation with the Court, the selection of names from complete source list databases in electronic media for the master jury wheel may be accomplished by a purely randomized process through a properly programmed electronic data processing system. Similarly, at the option of the Clerk and after consultation with the Court, a properly programmed electronic data processing system for pure randomized selection may be used to select names from the master jury wheel for the purpose of determining qualification for jury service, and from the qualified jury wheel for summoning persons to serve as grand or petit jurors. Such random selections of names from the source list for inclusion in the master jury wheel by data computer personnel must ensure that each county within the jury division is substantially proportionally represented in the master jury wheel in accordance with 28 U.S.C. § 1863(b)(3). The selections of names from the source list, the master jury wheel, and the qualified jury wheel must also ensure that the mathematical odds of any single name being picked are substantially equal. 
  

——————————

9. Qualified Jury Wheel.

Rules text
The Clerk must also maintain one qualified jury wheel which includes each division in the district and must place in the qualified jury wheel the names of all persons drawn at random from the master jury wheel and not disqualified under Section X or exempt under Section XI. The Clerk must ensure that at all times at least 300 names for each division are contained in each such qualified jury wheel. The qualified jury wheel for the district must be deactivated when the master jury wheel for the district is deactivated. The new qualified jury wheel may be refilled in one drawing or in increments, but each qualified jury wheel must always contain no fewer than 300 names for each division. 
  
Should it appear that a person mailed a juror qualification form as outlined in Section VII(a) has changed residence from one division of the Court to another division of the Court, the Clerk must provide that juror's qualification form to the duty judge for excusal. 
  

——————————

10. Disqualification from Jury Service and Excuse Due to Age.

Rules text
Consistent with 28 U.S.C. § 1865, as amended, this plan incorporates the following provisions: 
  
(a)  The Clerk under supervision of the Court shall determine solely on the basis of information provided on the juror qualification form and other competent evidence whether a person is unqualified for or exempt from jury service. The Clerk shall enter such determination in the juror's record in the Court's electronic system or in another appropriate written format. 
  
(b)  In making such determination, the Clerk shall deem any person qualified to serve on grand and petit juries in the district court unless the person - 
  
(1)  is not a citizen of the United States eighteen years old who has resided for a period of one year within the judicial district; 
  
(2)  is unable to read, write, and understand the English language with a degree of proficiency sufficient to fill out satisfactorily the juror qualification form; 
  
(3)  is unable to speak the English language (If a person answers yes to the questions asking whether he or she has the ability to read, write, speak, or understand the English language but the person provides freeform remarks that qualify his or her ability, the Clerk must forward the juror qualification form to the duty judge to determine whether the person should be disqualified from jury service.); 
  
(4)  is incapable, by reason of mental or physical infirmity, to render satisfactory jury service; or 
  
(5)  has a charge pending against him or her for the commission of, or has been convicted in a State or Federal court of record of, a crime punishable by imprisonment for more than one year and his or her civil rights have not been restored. 
  
The names of persons found to be disqualified under subsections (b)(1)-(5) above will not be placed in the qualified jury wheel. 
  
In addition, the Clerk will not place in the qualified jury wheel a person who is over 70 years of age at the time of executing the juror qualification form and who indicates on the form that the person wishes to be excused. 
  

——————————

11. Exemption from Jury Service.

Rules text
Pursuant to 28 U.S.C. § 1863(b)(6), the following persons are barred from jury service on the ground that they are exempt: 
  
(1)  members in active service in the Armed Forces of the United States; 
  
(2)  members of the fire or police departments of any State, the District of Columbia, any territory or possession of the United States, or any subdivision of a State, the District of Columbia, or such territory or possession; and 
  
(3)  public officers in the executive, legislative, or judicial branches of the Government of the United States, or of any State, the District of Columbia, any territory or possession of the United States, or any subdivision of a State, the District of Columbia, or such territory or possession, who are actively engaged in the performance of official duties (public officer means a person who is either elected to public office or who is directly appointed by a person elected to public office). 
  
The Clerk under the supervision of the Court will determine whether a person is exempt from jury service. The names of persons found to be exempt under this section will not be placed in the qualified jury wheel. 
  


JUDICIAL DECISIONS

No discriminatory intent or effect. - Clerk's erroneous excusal of certain persons based on misinterpretation and misapplication of the local plan was not a substantial noncompliance where there was no showing that the excusals were based on subjective criteria reflecting either a discriminatory intent or a discriminatory effect. United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

——————————

12. Drawing of Names from the Qualified Jury Wheel, Assignment to Grand and Petit Jury Panels, and Disclosure.

Rules text
From time to time the Clerk, if so ordered by the Court, must draw at random from the qualified jury wheel such number of names of persons as may be required for assignment to grand or petit jury panels, and the Clerk must prepare a separate list of names of persons assigned to each grand and petit jury panel. The Clerk may disclose these names to the parties at the time the case is called for trial; provided, however, that the Court may at any time order that these names be kept confidential in any case where the interests of justice so require. The Clerk and the parties must not disclose the names to the public in the absence of an order of the Court. The Clerk must post a general notice for public review in the Clerk's Office and on the Court's website explaining the process by which names are periodically and randomly drawn. 
  
If a summoned juror has changed residence from one division of the Court to another division of the Court subsequent to the establishment of the division qualified jury wheel, that juror will be excused by the Clerk under the supervision of the Court. 
  
Inasmuch as the grand juries of the Northern District of Georgia function on a district-wide basis, they must be drawn by the Court, or the Clerk if so ordered by the Court, by drawing a pro rata, or approximately pro rata, number of names at random from the qualified jury wheel from each division in the district, and the names so drawn will be pooled and will constitute the grand jurors to report for duty. Jurors summoned to serve and report for service on a grand jury panel who do not request excusal, and who are not selected to serve on a grand jury because there is an excess of jurors over the number required to impanel the grand jury, will be excused by the Clerk under the supervision of the Court. Except as otherwise ordered by the Court, said jurors will be permanently excused from service. 
  
Any person summoned for jury service who fails to appear as directed will be ordered by the district court to appear forthwith and show cause for failure to comply with the summons. Any person who fails to show good cause for noncompliance with a summons may be fined not more than $1,000, imprisoned not more than three days, ordered to perform community service, or any combination thereof (28 U.S.C. § 1866 (g)). 
  

——————————

13. Excuses on Individual Request.

Rules text
This Court finds and hereby states that jury service by members of the following occupational classes or groups of persons would entail undue hardship or extreme inconvenience to the members thereof and that their excuse will not be inconsistent with 28 U.S.C. §§ 1861 and 1862. After a person is summoned, the Court will excuse members of these occupational classes or groups of persons from jury service upon individual request upon determination that such excuse is valid: 
  
(1)  any person who served as a grand or petit juror in a federal court during the two years immediately preceding the call to serve (attendance at court to serve as a prospective petit juror or a grand juror qualifies as service for purposes of this section); 
  
(2)  persons having active care and custody of a child or children under 10 years of age whose health and/or safety would be jeopardized by their absence for jury service; 
  
(3)  a person who is essential to the care of aged or infirm persons; 
  
(4)  all persons over 70 years of age; 
  
(5)  volunteer safety personnel (individuals serving a public agency in an official capacity, without compensation, as fire fighters or members of a rescue squad or ambulance crew); 
  
(6)  persons with a grave medical condition or physical disability (a doctor's statement or disability statement from the Social Security Administration must accompany the request); 
  
(7)  persons who have moved out of the district; and 
  
(8)  deceased persons (written notice to the Court must come from a guardian, spouse, or estate administrator). 
  


JUDICIAL DECISIONS

Court will hesitate to substitute its judgment as to medical disqualification. - Since medical disqualification allows some room for discretion on the part of the excusing official, a court will hesitate to substitute its subjective judgment for that of the clerk's office in many of these instances. United States v. Northside Realty Assocs., 510 F. Supp. 668 (N.D. Ga.), rev'd on other grounds, United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

"Over 70 years" means "over 70 years plus one second," not 71 years. United States v. Northside Realty Assocs., 510 F. Supp. 668 (N.D. Ga.), rev'd on other grounds, United States v. Bearden, 659 F.2d 590 (5th Cir. 1981), cert. denied, 456 U.S. 936, 102 S. Ct. 1993, 72 L. Ed. 2d 456 (1982).  

——————————

14. Deferments.

Rules text
Pursuant to the provisions of the Federal Courts Improvement Act of 2000, which amended 28 U.S. Code § 1865 (a) and (b), the Clerk is hereby delegated authority to receive written requests for hardship deferral from summoned jurors. The Clerk under the supervision of the Court is authorized to grant deferments to a future date. The Clerk must maintain a record of all requests for deferment and the action taken. 
  

——————————

15. Jury Records Maintained by the Clerk.

Rules text
The Clerk must retain and, when requested, provide public access to the following documents: 
  
(1)  the Court's "Amended Plan . . . for the Random Selection of Grand and Petit Jurors" including a description of the method used in determining the pure randomized selection process; 
  
(2)  a verbal or graphically charted description of the procedure employed in the automated selection system; 
  
(3)  a copy of the Court's authorization and instruction order to the person or computer service organization which carries out automated name selection tasks for the Court; 
  
(4)  a copy of the Court's orders to draw jurors from both the master and qualified jury wheels; and 
  
(5)  a copy of the general notice posted in the Clerk's Office and on the Court's website and original orders indicating by whom drawn, by whom witnessed, and number drawn. 
  
Except for items (1) through (5) immediately above and except as may be necessary in the preparation or presentation of a motion under subsections (a), (b), or (c) of 28 U.S.C. § 1867, the contents of records or papers used by the Clerk in connection with the jury selection process must not be disclosed during the life of the master jury wheel. The contents of records or papers used by the Clerk in connection with the jury selection process during past jury wheels may be disclosed only upon an order of the Chief Judge. 
  

——————————

16. Penalties for Employers who Retaliate Against Employees Serving on Jury Duty.

Rules text
This plan hereby incorporates 28 U.S.C. § 1875(a), as amended, which states that no employer shall discharge, threaten to discharge, intimidate, or coerce any permanent employee by reason of such employee's jury service, or the attendance or scheduled attendance in connection with such service, in any court of the United States. This plan also incorporates 28 U.S.C. § 1875(b), which imposes, among other things, up to a $5,000 civil penalty for each violation as to each employee. In addition, an employer who commits a violation may be ordered to perform community service. 
  

——————————

17. Procedures for Periodic Review of this Jury Plan.

Rules text
The Clerk must review the jury plan for compliance with all statutory requirements (including requirements contained in 28 U.S.C. §§ 1863, 1865, 1866, 1867, and 1878) and Judicial Conference rules and regulations. This review must be conducted prior to the time each master jury wheel is emptied and refilled and at any other time as directed by the Clerk. 
  
Completion of the review must be documented by a memorandum or similar document that includes, at a minimum, the date of the review and its results. The documentation must be maintained in the wheel rebuild file for future reference. 
  

——————————

18. Implementation of this Plan.

Rules text
Work toward implementing this plan must begin as soon as practicable after its approval by a reviewing panel consisting of the members of the Judicial Council of the Eleventh Circuit and the Chief Judge of this Court, or such District Judge(s) as may be designated by the Chief Judge; and this plan will take effect upon approval by the Reviewing Panel of the Judicial Council of the Eleventh Circuit. 
  

  Editor's notes. - This appendix was amended effective January 13, 2017.  

——————————

Appendix B. Documents Associated with Civil Cases Pending in the United States District Court Northern District of Georgia


Rules text
  Editor's notes. - This Appendix was amended effective March 2011.  

——————————

1. INITIAL DISCLOSURES.

Rules text
    A.  Plaintiff's Initial Disclosures.  

              

  
   

 IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

__________________ DIVISION 

  
                : 

  
                : 

  
                : 

  
       v.              :                    Civil Action No. ________________ 

  
                : 

  
                : 

  
                : 

  
   PLAINTIFF'S INITIAL DISCLOSURES  

  
   (1)  State precisely the classification of the cause of action being filed, a brief factual outline of the case including plaintiff's contentions as to what defendant did or failed to do, and a succinct statement of the legal issues in the case. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (2)  Describe in detail all statutes, codes, regulations, legal principles, standards and customs or usages, and illustrative case law which plaintiff contends are applicable to this action. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (3)  Provide the name and, if known, the address and telephone number of each individual likely to have discoverable information that you may use to support your claims or defenses, unless solely for impeachment, identifying the subjects of the information. (Attach witness list to Initial Disclosures as Attachment A.) 

  
   (4)  Provide the name of any person who may be used at trial to present evidence under Rules 702, 703, or 705 of the Federal Rules of Evidence. For all experts described in Fed.R.Civ.P. 26(a)(2)(B), provide a separate written report satisfying the provisions of that rule. (Attach expert witness list and written reports to Responses to Initial Disclosures as Attachment B.) 

  
   (5)  Provide a copy of, or a description by category and location of, all documents, data compilations or other electronically stored information, and tangible things in your possession, custody, or control that you may use to support your claims or defenses unless solely for impeachment, identifying the subjects of the information. (Attach document list and descriptions to Initial Disclosures as Attachment C.) 

  
   (6)  In the space provided below, provide a computation of any category of damages claimed by you. In addition, include a copy of, or describe by category and location of, the documents or other evidentiary material, not privileged or protected from disclosure, on which such computation is based, including materials bearing on the nature and extent of injuries suffered, making such documents or evidentiary material available for inspection and copying as under Fed.R.Civ.P. 34. (Attach any copies and descriptions to Initial Disclosures as Attachment D.) 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (7)  Attach for inspection and copying as under Fed.R.Civ.P. 34 any insurance agreement under which any person carrying on an insurance business may be liable to satisfy part or all of a judgment which may be entered in this action or to indemnify or reimburse for payments made to satisfy the judgment. (Attach copy of insurance agreement to Initial Disclosures as Attachment E.) 

  
   (8)  Disclose the full name, address, and telephone number of all persons or legal entities who have a subrogation interest in the cause of action set forth in plaintiffs cause of action and state the basis and extent of such interest. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  B.  Defendant's Initial Disclosures.  

  
   

 IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

__________________ DIVISION 

  
                : 

  
                : 

  
                : 

  

       v.              :                    Civil Action No. ________________ 
 
  
                : 

  
                : 

  
                : 

  
   DEFENDANT'S INITIAL DISCLOSURES  

  
   (1)  If the defendant is improperly identified, state defendant's correct identification and state whether defendant will accept service of an amended summons and complaint reflecting the information furnished in this disclosure response. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (2)  Provide the names of any parties whom defendant contends are necessary parties to this action, but who have not been named by plaintiff. If defendant contends that there is a question of misjoinder of parties, provide the reasons for defendant's contention. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (3)  Provide a detailed factual basis for the defense or defenses and any counterclaims or crossclaims asserted by defendant in the responsive pleading. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (4)  Describe in detail all statutes, codes, regulations, legal principles, standards and customs or usages, and illustrative case law which defendant contends are applicable to this action. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (5)  Provide the name and, if known, the address and telephone number of each individual likely to have discoverable information that you may use to support your claims or defenses, unless solely for impeachment, identifying the subjects of the information. (Attach witness list to Initial Disclosures as Attachment A.) 

  
   (6)  Provide the name of any person who may be used at trial to present evidence under Rules 702, 703, or 705 of the Federal Rules of Evidence. For all experts described in Fed.R.Civ.P. 26(a)(2)(B), provide a separate written report satisfying the provisions of that rule. (Attach expert witness list and written reports to Initial Disclosures as Attachment B.)  

  
   (7)  Provide a copy of, or description by category and location of, all documents, data compilations or other electronically stored information, and tangible things in your possession, custody, or control that you may use to support your claims or defenses unless solely for impeachment, identifying the subjects of the information. (Attach document list and descriptions to Initial Disclosures as Attachment C.) 

  
   (8)  In the space provided below, provide a computation of any category of damages claimed by you. In addition, include a copy of, or describe by category and location of, the documents or other evidentiary material, not privileged or protected from disclosure on which such computation is based, including materials bearing on the nature and extent of injuries suffered, making such documents or evidentiary material available for inspection and copying under Fed.R.Civ.P. 34. (Attach any copies and descriptions to Initial Disclosures as Attachment D.) 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (9)  If defendant contends that some other person or legal entity is, in whole or in part, liable to the plaintiff or defendant in this matter, state the full name, address, and telephone number of such person or entity and describe in detail the basis of such liability. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   (10)  Attach for inspection and copying as under Fed.R.Civ.P. 34 any 
insurance agreement under which any person carrying on an insurance business 
may be liable to satisfy part or all of a judgment which may be entered in 
this action or to indemnify or reimburse for payments to satisfy the 
judgment. (Attach copy of insurance agreement to Initial Disclosures as 
Attachment E.)  
 

——————————

2. JOINT PRELIMINARY REPORT AND DISCOVERY PLAN.

Rules text
    

             

  
  

 IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

__________________ DIVISION 

  
               : 

  
               : 

  
               : 

  

      v.              :                    Civil Action No. _________________ 
 
  
               : 

  
               : 

  
               : 

  
  Joint Preliminary Report and Discovery Plan 

  
   1.  Description of Case:  

  
    (a)  Describe briefly the nature of this action. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    (b)  Summarize, in the space provided below, the facts of this case. The 

summary should not be argumentative nor recite evidence. ____________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    (c)  The legal issues to be tried are as follows: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    (d)  The cases listed below (include both style and action number) are: 

  
     (1)  Pending Related Cases: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
     (2)  Previously Adjudicated Related Cases: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   2.  This case is complex because it possesses one or more of the features listed below (please check): 

  
     ____ (1) Unusually large number of parties 

  
     ____ (2) Unusually large number of claims or defenses 

  
     ____ (3) Factual issues are exceptionally complex 

  
     ____ (4) Greater than normal volume of evidence 

  
     ____ (5) Extended discovery period is needed 

  
     ____ (6) Problems locating or preserving evidence 

  
     ____ (7) Pending parallel investigations or action by government 

  
     ____ (8) Multiple use of experts 

  
     ____ (9) Need for discovery outside United States boundaries 

  
     ____ (10) Existence of highly technical issues and proof 

  
     ____ (11) Unusually complex discovery of electronically stored information 

  
   3.  Counsel:  

  
    The following individually-named attorneys are hereby designated as lead counsel for the parties: 

  
    Plaintiff: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    Defendant: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   4.  Jurisdiction:  

  
    Is there any question regarding this Court's jurisdiction? 

  
    ____ Yes      ____ No. 

  
    If "yes," please attach a statement, not to exceed one page, explaining the jurisdictional objection. When there are multiple claims, identify and discuss separately the claim(s) on which the objection is based. Each objection should be supported by authority. 

  
   5.  Parties to This Action:  

  
    (a)  The following persons are necessary parties who have not been joined: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    (b)  The following persons are improperly joined as parties: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    (c)  The names of the following parties are either inaccurately stated or necessary portions of their names are omitted: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    (d)  The parties shall have a continuing duty to inform the Court of any contentions regarding unnamed parties necessary to this action or any contentions regarding misjoinder of parties or errors in the statement of a party's name. 

  
   6.  Amendments to the Pleadings:  

  
    Amended and supplemental pleadings must be filed in accordance with the time limitations and other provisions of Fed.R.Civ.P. 15. Further instructions regarding amendments are contained in LR 15. 

  
    (a)  List separately any amendments to the pleadings which the parties 

anticipate will be necessary: _______________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    (b)  Amendments to the pleadings submitted LATER THAN THIRTY DAYS after the Joint Preliminary Report and Discovery Plan is filed, or should have been filed, will not be accepted for filing, unless otherwise permitted by law. 

  
   7.  Filing Times for Motions:  

  
    All motions should be filed as soon as possible. The local rules set specific filing limits for some motions. These times are restated below. 

  
    All other motions must be filed WITHIN THIRTY DAYS after the beginning of discovery, unless the filing party has obtained prior permission of the court to file later. Local Rule 7.1A(2). 

  
    (a)  Motions to Compel:  before the close of discovery or within the extension period allowed in some instances. Local Rule 37.1. 

  
    (b)  Summary Judgment Motions:  within thirty days after the close of discovery, unless otherwise permitted by court order. Local Rule 56.1. 

  
    (c)  Other Limited Motions:  refer to Local Rules 7.2A, 7.2B, and 7.2E, respectively, regarding filing limitations for motions pending on removal, emergency motions, and motions for reconsideration. 

  
    (d)  Motions Objecting to Expert Testimony:  Daubert  motions with regard to expert testimony no later than the date that the proposed pretrial order is submitted. Refer to Local Rule 7.2F. 

  
   8.  Initial Disclosures:   

  
    The parties are required to serve initial disclosures in accordance with Fed.R.Civ.P. 26. If any party objects that initial disclosures are not appropriate, state the party and basis for the party's objection. NOTE: Your initial disclosures should include electronically stored information. Refer to Fed.R.Civ.P. 26(a)(1)(B). 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   9.  Request for Scheduling Conference:   

  
    Does any party request a scheduling conference with the Court? If so, please state the issues which could be addressed and the position of each party. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   10.  Discovery Period:  

  
    The discovery period commences thirty days after the appearance of the first defendant by answer to the complaint. As stated in LR 26.2A, responses to initiated discovery must be completed before expiration of the assigned discovery period. 

  
    Cases in this Court are assigned to one of the following three discovery tracks: (a) zero month discovery period, (b) four months discovery period, and (c) eight months discovery period. A chart showing the assignment of cases to a discovery track by filing category is contained in Appendix F. The track to which a particular case is assigned is also stamped on the complaint and service copies of the complaint at the time of filing. 

  
    Please state below the subjects on which discovery may be needed: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    If the parties anticipate that additional time beyond that allowed by the assigned discovery track will be needed to complete discovery or that discovery should be conducted in phases or be limited to or focused upon particular issues, please state those reasons in detail below: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   11.  Discovery Limitation and Discovery of Electronically Stored Information:  

  
    (a)  What changes should be made in the limitations on discovery imposed under the Federal Rules of Civil Procedure or Local Rules of this Court, and what other limitations should be imposed? 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    (b)  Is any party seeking discovery of electronically stored information? 

  
     ____ Yes      ____ No. 

  
     (1)  The parties have discussed the sources and scope of the production of electronically stored information and have agreed to limit the scope of production (e.g., accessibility, search terms, date limitations, or key witnesses) as follows: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
     (2)  The parties have discussed the format for the production of electronically stored information (e.g., Tagged Image File Format (TIFF or .TIF files), Portable Document Format (PDF), or native), method of production (e.g., paper or disk), and the inclusion or exclusion and use of metadata, and have agreed as follows: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
      In the absence of agreement on issues regarding discovery of electronically stored information, the parties shall request a scheduling conference in paragraph 9 hereof. 

  
   12.  Other Orders:  

  
    What other orders do the parties think that the Court should enter under Rule 26(c) or under Rule 16(b) and (c)? 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   13.  Settlement Potential:  

  
    (a)  Lead counsel for the parties certify by their signatures below that they conducted a Rule 26(f) conference that was held on ______________, 20____, and that they participated in settlement discussions. Other persons who participated in the settlement discussions are listed according to party. 

  

  For plaintiff: Lead counsel (signature): __________________________________ 
 
  

     Other participants: ____________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  For defendant: Lead counsel (signature): __________________________________ 
 
  

     Other participants: ____________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
    (b)  All parties were promptly informed of all offers of settlement and following discussion by all counsel, it appears that there is now: 

  
      (________) A possibility of settlement before discovery. 

  
      (________) A possibility of settlement after discovery. 

  
      (________) A possibility of settlement, but a conference with the judge is needed. 

  
      (________) No possibility of settlement. 

  
    (c)  Counsel (____) do or (____) do not intend to hold additional settlement conferences among themselves prior to the close of discovery. The proposed date of the next settlement conference is ______________, 20____. 

  
    (d)  The following specific problems have created a hindrance to settlement of this case. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
   14.  Trial by Magistrate Judge:  

  
    Note: Trial before a Magistrate Judge will be by jury trial if a party is otherwise entitled to a jury trial. 

  
    (a)  The parties (____) do consent to having this case tried before a magistrate judge of this Court. A completed Consent to Jurisdiction by a United States Magistrate Judge form has been submitted to the clerk of court this ________ day ______________, of 20____. 

  
    (b)  The parties (____) do not consent to having this case tried before a magistrate judge of this court. 

  
     ____________________________            ____________________________ 
 
  
     Counsel for Plaintiff            Counsel for Defendant        
 
  
     

 * * * * * * * * * * * * * 

  
     SCHEDULING ORDER 

  
     Upon review of the information contained in the Joint Preliminary Report and Discovery plan form completed and filed by the parties, the court orders that the time limits for adding parties, amending the pleadings, filing motions, completing discovery, and discussing settlement are as set out in the Federal Rules of Civil Procedure and the Local Rules of this Court, except as herein modified: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
     IT IS SO ORDERED, this ________ day of ______________, 20____. 

  
                       __________________________________________ 

  
                       UNITED STATES DISTRICT JUDGE  
 

——————————

3. PRETRIAL ORDER.

Rules text
    

             

  
  

 IN THE UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF GEORGIA 

________________________ DIVISION 

  
               : 

  
               : 

  

      vs.              :                    Civil Action No. ________________ 
 
  
               : 

  
               :                    Conference (is) (is not) requested 

  
  

 PRETRIAL ORDER  

  
  

 1. 

  
  There are no motions or other matters pending for consideration by the court except as noted: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 2. 

  
  All discovery has been completed, unless otherwise noted; and the court will not consider any further motions to compel discovery. (Refer to LR 37.1B.) Provided there is no resulting delay in readiness for trial, the parties shall, however, be permitted to take the depositions of any persons for the preservation of evidence and for use at trial.  

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 3. 

  
  Unless otherwise noted, the names of the parties as shown in the caption to this Order and the capacity in which they appear are correct and complete, and there is no question by any party as to the misjoinder or non-joinder of any parties.  

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 4. 

  
  Unless otherwise noted, there is no question as to the jurisdiction of the court; jurisdiction is based upon the following code sections. (When there are multiple claims, list each claim and its jurisdictional basis separately.) 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 5. 

  
  The following individually-named attorneys are hereby designated as lead counsel for the parties: 

  

  Plaintiff: ________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  Defendant: ________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  Other Parties: (specify) __________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 6. 

  
  Normally, the plaintiff is entitled to open and close arguments to the jury. (Refer to LR 39.3(B)(2)(b)) State below the reasons, if any, why the plaintiff should not be permitted to open arguments to the jury. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 7. 

  
  The captioned case shall be tried (____) to a jury or (____) to the court without a jury, or (____) the right to trial by jury is disputed. 

  
  

 8. 

  
  State whether the parties request that the trial to a jury be bifurcated, i.e. that the same jury consider separately issues such as liability and damages. State briefly the reasons why trial should or should not be bifurcated. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 9. 

  
  Attached hereto as Attachment "A" and made a part of this order by reference are the questions which the parties request that the court propound to the jurors concerning their legal qualifications to serve. 

  
  

 10. 

  
  Attached hereto as Attachment "B-1" are the general questions which plaintiff wishes to be propounded to the jurors on voir dire examination. 

  
  Attached hereto as Attachment "B-2" are the general questions which defendant wishes to be propounded to the jurors on voir dire examination. 

  
  Attached hereto as Attachment "B-3", "B-4", etc. are the general questions which the remaining parties, if any, wish to be propounded to the jurors on voir dire examination. 

  
  The court, shall question the prospective jurors as to their address and occupation and as to the occupation of a spouse, if any. Counsel may be permitted to ask follow-up questions on these matters. It shall not, therefore, be necessary for counsel to submit questions regarding these matters. The determination of whether the judge or counsel will propound general voir dire questions is a matter of courtroom policy which shall be established by each judge. 

  
  

 11. 

  
  State any objections to plaintiff's voir dire questions. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  State any objections to defendant's voir dire questions. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  State any objections to the voir dire questions of the other parties, if any. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 12. 

  
  All civil cases to be tried wholly or in part by jury shall be tried before a jury consisting of not less than six (6) members, unless the parties stipulate otherwise. The parties must state in the space provided below the basis for any requests for additional strikes. Unless otherwise directed herein, each side as a group will be allowed the number of peremptory challenges as provided by 28 U.S.C. § 1870. See  Fed.R.Civ.P. 47(b). 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 13. 

  
  State whether there is any pending related litigation. Describe briefly, including style and civil action number. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 14. 

  
  Attached hereto as Attachment "C" is plaintiff's outline of the case which includes a succinct factual summary of plaintiff's cause of action and which shall be neither argumentative nor recite evidence. All relevant rules, regulations, statutes, ordinances, and illustrative case law creating a specific legal duty relied upon by plaintiff shall be listed under a separate heading. In negligence cases, each and every act of negligence relied upon shall be separately listed. For each item of damage claimed, plaintiff shall separately provide the following information: (a) a brief description of the item claimed, for example, pain and suffering; (b) the dollar amount claimed; and (c) a citation to the law, rule, regulation, or any decision authorizing a recovery for that particular item of damage. Items of damage not identified in this manner shall not be recoverable. 

  
  

 15. 

  
  Attached hereto as Attachment "D" is the defendant's outline of the case which includes a succinct factual summary of all general, special, and affirmative defenses relied upon and which shall be neither argumentative nor recite evidence. All relevant rules, regulations, statutes, ordinances, and illustrative case law relied upon as creating a defense shall be listed under a separate heading. For any counterclaim, the defendant shall separately provide the following information for each item of damage claimed: (a) a brief description of the item claimed; (b) the dollar amount claimed; and (c) a citation to the law, rule, regulation, or any decision authorizing a recovery for that particular item of damage. Items of damage not identified in this manner shall not be recoverable. 

  
  

 16. 

  
  Attached hereto as Attachment "E" are the facts stipulated by the parties. No further evidence will be required as to the facts contained in the stipulation and the stipulation may be read into evidence at the beginning of the trial or at such other time as is appropriate in the trial of the case. It is the duty of counsel to cooperate fully with each other to identify all undisputed facts. A refusal to do so may result in the imposition of sanctions upon the non-cooperating counsel. 

  
  

 17. 

  

  The legal issues to be tried are as follows: ______________________________ 
 
  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 18. 

  
  Attached hereto as Attachment "F-1" for the plaintiff, Attachment "F-2" for the defendant, and Attachment "F-3", etc. for all other parties is a list of all the witnesses and their addresses for each party. The list must designate the witnesses whom the party will have present at trial and those witnesses whom the party may have present at trial. Expert (any witness who might express an opinion under Rule 702), impeachment and rebuttal witnesses whose use as a witness can be reasonably anticipated must be included. Each party shall also attach to the list a reasonably specific summary of the expected testimony of each expert witness. 

  
  All of the other parties may rely upon a representation by a designated party that a witness will be present unless notice to the contrary is given ten (10) days prior to trial to allow the other party(s) to subpoena the witness or to obtain the witness' testimony by other means. Witnesses who are not included on the witness list (including expert, impeachment and rebuttal witnesses whose use should have been reasonably anticipated) will not be permitted to testify, unless expressly authorized by court order based upon a showing that the failure to comply was justified. 

  
  

 19. 

  
  Attached hereto as Attachment "G-1" for the plaintiff, "G-2" for the defendant, and "G-3", etc. for all other parties are the typed lists of all documentary and physical evidence that will be tendered at trial. Learned treatises which are expected to be used at trial shall not be admitted as exhibits. Counsel are required, however, to identify all such treatises under a separate heading on the party's exhibit list. 

  
  Each party's exhibits shall be numbered serially, beginning with 1, and without the inclusion of any alphabetical or numerical subparts. Adequate space must be left on the left margin of each party's exhibit list for court stamping purposes. A courtesy copy of each party's list must be submitted for use by the judge. 

  
  Prior to trial, counsel shall mark the exhibits as numbered on the attached lists by affixing numbered yellow stickers to plaintiff's exhibits, numbered blue stickers to defendant's exhibits, and numbered white stickers to joint exhibits. When there are multiple plaintiffs or defendants, the surname of the particular plaintiff or defendant shall be shown above the number on the stickers for that party's exhibits. 

  
  Specific objections to another party's exhibits must be typed on a separate page and must be attached to the exhibit list of the party against whom the objections are raised. Objections as to authenticity, privilege, competency, and, to the extent possible, relevancy of the exhibits shall be included. Any listed document to which an objection is not raised shall be deemed to have been stipulated as to authenticity by the parties and shall be admitted at trial without further proof of authenticity. 

  
  Unless otherwise noted, copies rather than originals of documentary evidence may be used at trial. Documentary or physical exhibits may not be submitted by counsel after filing of the pretrial order, except upon consent of all the parties or permission of the court. Exhibits so admitted must be numbered, inspected by counsel, and marked with stickers prior to trial. 

  
  Counsel shall familiarize themselves with all exhibits (and the numbering thereof) prior to trial. Counsel will not be afforded time during trial to examine exhibits that are or should have been listed. 

  
  

 20. 

  
  The following designated portions of the testimony of the persons listed below may be introduced by deposition: 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  Any objections to the depositions of the foregoing persons or to any questions or answers in the depositions shall be filed in writing no later than the day the case is first scheduled for trial. Objections not perfected in this manner will be deemed waived or abandoned. All depositions shall be reviewed by counsel and all extraneous and unnecessary matter, including non-essential colloquy of counsel, shall be deleted. Depositions, whether preserved by stenographic means or videotape, shall not go out with the jury. 

  
  

 21. 

  
  Attached hereto as Attachments "H-1" for the plaintiff, "H-2" for the defendant, and "H-3", etc. for other parties, are any trial briefs which counsel may wish to file containing citations to legal authority concerning evidentiary questions and any other legal issues which counsel anticipate will arise during the trial of the case. Limitations, if any, regarding the format and length of trial briefs is a matter of individual practice which shall be established by each judge. 

  
  

 22. 

  
  In the event this is a case designated for trial to the court with a jury, requests for charge must be submitted no later than 9:30 a.m. on the date on which the case is calendared (or specially set) for trial. Requests which are not timely filed and which are not otherwise in compliance with LR 51.1, will not be considered. In addition, each party should attach to the requests to charge a short (not more than one (1) page) statement of that party's contentions, covering both claims and defenses, which the court may use in its charge to the jury. 

  
  Counsel are directed to refer to the latest edition of the Eleventh Circuit District Judges Association's Pattern Jury Instructions and Devitt and Blackmar's Federal Jury Practice and Instructions in preparing the requests to charge. For those issues not covered by the Pattern Instructions or Devitt and Blackmar, counsel are directed to extract the applicable legal principle (with minimum verbiage) from each cited authority. 

  
  

 23. 

  
  If counsel desire for the case to be submitted to the jury in a manner other than upon a general verdict, the form of submission agreed to by all counsel shall be shown in Attachment "I" to this Pretrial Order. If counsel cannot agree on a special form of submission, parties will propose their separate forms for the consideration of the court. 

  
  

 24. 

  
  Unless otherwise authorized by the court, arguments in all jury cases shall be limited to one-half hour for each side. Should any party desire any additional time for argument, the request should be noted (and explained) herein. 

  

  ___________________________________________________________________________ 
 
  

  ___________________________________________________________________________ 
 
  
  

 25. 

  
  If the case is designated for trial to the court without a jury, counsel are directed to submit proposed findings of fact and conclusions of law not later than the opening of trial. 

  
  

 26. 

  
  Pursuant to LR 16.3, lead counsel and persons possessing settlement authority to bind the parties met in person on ______________, 20____, to discuss in good faith the possibility of settlement of this case. The court (____) has or (____) has not discussed settlement of this case with counsel. It appears at this time that there is: 

  
   (____) A good possibility of settlement. 

  
   (____) Some possibility of settlement. 

  
   (____) Little possibility of settlement. 

  
   (____) No possibility of settlement. 

  
  

 27. 

  
  Unless otherwise noted, the court will not consider this case for a special setting, and it will be scheduled by the clerk in accordance with the normal practice of the court. 

  
  

 28. 

  
  The plaintiff estimates that it will require ____ days to present its evidence. The defendant estimates that it will require ____ days to present its evidence. The other parties estimate that it will require ____ days to present their evidence. It is estimated that the total trial time is ____ days. 

  
  

 29. 

  
  IT IS HEREBY ORDERED that the above constitutes the pretrial order for the above captioned case (____) submitted by stipulation of the parties or (____) approved by the Court after conference with the parties. 

  
  IT IS FURTHER ORDERED that the foregoing, including the attachments thereto, constitutes the pretrial order in the above case and that it supersedes the pleadings which are hereby amended to conform hereto and that this pretrial order shall not be amended except by Order of the court to prevent manifest injustice. Any attempt to reserve a right to amend or add to any part of the pretrial order after the pretrial order has been filed shall be invalid and of no effect and shall not be binding upon any party or the court, unless specifically authorized in writing by the court. 

  
  IT IS SO ORDERED this ________ day of ______________, 20____. 

  
                  ________________________________________ 

  
                  UNITED STATES DISTRICT JUDGE 

  
  Each of the undersigned counsel for the parties hereby consents to entry of the foregoing pretrial order, which has been prepared in accordance with the form pretrial order adopted by this court. 

  
  ________________________                    ________________________ 

  
  Counsel for Plaintiff                    Counsel for Defendant  
 

——————————

4. APPLICATION FOR ADMISSION PRO HAC VICE.

Rules text
REFER TO THE BOOK FOR THE PROPER FORM

——————————

Appendix C. Plan for the United States District Court for the Northern District of Georgia for Achieving Prompt Disposition of Criminal Cases

Rules text
Pursuant to the requirement of the Fed.R.Crim.P. 50(b), the Speedy Trial Act of 1974 (Chapter 208, Title 18, U.S.C.), and the Federal Juvenile Delinquency Act, as amended (18 U.S.C. §§ 5036, 5037), the judges of the United States District Court for the Northern District of Georgia have adopted the following Plan to minimize undue delay and to further the prompt disposition of criminal cases and certain juvenile proceedings. The provisions of this Plan are procedural only. A violation of any provision hereof will not necessarily give rise to a constitutional claim. 
  

——————————

1. Applicability.

Rules text
(a)  Offenses. This Plan is applicable to all criminal offenses triable in this Court, including cases triable by United States Magistrates, except for petty offenses as defined in 18 U.S.C. § 1(3). Except as specifically provided, it is not applicable to proceedings under the Federal Juvenile Delinquency Act [§ 3172]. 
  
(b)  Persons. This Plan is applicable to persons accused who have not been indicted or informed against as well as those who have, and the word "defendant" includes such persons unless the context indicates otherwise. 
  

——————————

2. Priorities in Scheduling Criminal Cases.

Rules text
Preference shall be given to criminal proceedings so far as practicable as required by Fed.R.Crim.P. 50(a). The trial of defendants in custody solely because they are awaiting trial and of high-risk defendants should be given preference over other criminal cases. For the purpose of this Plan, a "high-risk" defendant is one reasonably designated by the United States Attorney as posing a danger to himself or any other person or to the community. 
  

——————————

3. Time Limits for Filing an Indictment or Information.

Rules text
(a)  Time Limits. If an individual is arrested or served with a summons and the complaint charges an offense to be prosecuted in this district, any indictment or information subsequently filed in connection with such charge shall be filed within 30 days of such arrest or service [§ 3161(b)]. 
  
(b)  Grand Jury Not in Session. If the defendant is charged with a felony to be prosecuted in this district and no grand jury in the district has been in session during the 30-day period prescribed in section 3(a) hereof, such period shall be extended an additional 30 days [§ 3161(b)]. 
  
(c)  Measurement of Time Periods. If a person has not been arrested or served with a summons on federal charge, an arrest will be deemed to have been made at such time as the person: 
  
(1)  Is held in custody in this district solely for the purpose of responding to the instant charge; 
  
(2)  Is delivered to the custody of a federal official for transportation to this district to answer the instant federal charge, plus reasonable travel time not to exceed 10 days; or 
  
(3)  Appears before the judicial officer in this district in connection with the instant federal charge. 
  
(d)  Related Procedures. (1) At the time of the earliest appearance before a judicial officer of a person who has been arrested for an offense not charged in an indictment or information, the judicial officer shall establish for the record the date on which the arrest took place. 
  
(2)  At the time of the defendant's earliest appearance before a judicial officer of this district, whether at arraignment or otherwise, the officer will take appropriate steps to assure that the defendant is represented by counsel and shall appoint counsel where appropriate under the Criminal Justice Act and Fed.R.Crim.P. 44. The judicial officer will also inform the defendant of his rights under this Plan and pertinent legislation. 
  
(3)  In the absence of a showing to the contrary, a summons shall be considered to have been served on the date of service shown on the return thereof. 
  

——————————

4. Time Within Which Arraignment Must Be Held.

Rules text
(a)  Time Limits. A defendant should be arraigned as soon as practicable and within 10 days of the last to occur of the following dates, if possible: 
  
(1)  The date on which an indictment or information is filed and made public; 
  
(2)  The date on which a sealed indictment or information is unsealed; or 
  
(3)  The date of the defendant's first appearance before a judicial officer of this district [§ 3161(c)]. 
  
(b)  Exceptions. Where the defendant appears without counsel and requests an opportunity to obtain or consult counsel, the court may, under appropriate circumstances, direct the entry of a plea of not guilty. 
  
(c)  Measurement of Time Periods. For the purposes of this section: 
  
(1)  A defendant who signs a written consent to be tried before a magistrate shall, if no indictment or information charging the offense has been filed, be deemed indicted on the date of such consent. 
  
(2)  An arraignment shall be considered to take place at the time a plea is tendered, taken, or entered by the court on the defendant's behalf. 
  
(3)  In the event of a transfer to this district under Rule 20 of the Federal Rules of Criminal Procedure, the indictment or information shall be deemed filed in this district when the papers in the proceeding or certified copies thereof are received by the clerk. 
  
(d)  Pretrial Motions. (1) Discovery. Upon the entry of a plea of not guilty, the parties shall, within 10 days thereof, confer, informally with respect to pretrial discovery and the possibility of disposition other than trial. 
  
No motion for discovery shall be entertained by the court except in conformity with the local rules governing discovery in criminal trials. 
  
(2)  Other Pretrial Motions. Unless an extension has been granted by the court, all pretrial motions shall be filed within 10 days after arraignment. Except for good cause the court shall not grant an extension for any motion filed pursuant to Rules 12(b)(3), 12.1, 12.2, and 41(e), Federal Rules of Criminal Procedure. 
  
Motions filed shall be heard, considered, and determined promptly so as not to delay the trial. The parties shall have 10 days to appeal to or file objections with the district court to any order or recommendation of the magistrate. 
  
(e)  Certification for Trial. (1) At the earliest practicable time after order or recommendation by the magistrate as to any pretrial motions, the judicial officer before whom the case is pending shall, after consultation with counsel for the parties, certify the case as ready for trial. 
  
(2)  Upon certification as ready for trial, the magistrate (or assigned judge) shall set the case for trial on a day certain or list it for trial on a weekly or other short-term calendar at such place within this district so as to assure a speedy trial [§ 3161(a)]. The magistrate's report and recommendation shall become the order of the court unless objection has been filed thereto. 
  
(3)  Unless the defendant consents in writing to the contrary, the trial shall not commence less than 30 days from the date on which the defendant first appears through counsel or expressly waives counsel and elects to proceed pro se  [§ 3161(c)(2)]. The court will in all cases schedule trials so as to permit the Government and defense counsel adequate preparation time in light of all the circumstances. 
  
(f)  Pleas of Nolo Contendere. Any tender of a plea of nolo contendere shall be made at arraignment or within 10 days thereafter. The Government shall have five days to respond. Copies of the tender and the response shall be served on opposing counsel. The district court shall, in the case of prosecutions pending before it, notify the parties and the magistrate of its acceptance or refusal of such plea not less than 15 days prior to the trial date. 
  

——————————

5. Time Within Which Trial Must Commence.

Rules text
The commencement of trial of a defendant who is in custody pursuant to State law and who has requested trial pursuant to Article III of the Interstate Agreement on Detainers (18 U.S.C., Appendix) or whose presence for trial has been obtained pursuant to Article IV of the Agreement may be affected by time limits established by Article III(a) or Article IV(c) of the Agreement. Any conflict between the Speedy Trial Act of 1974 and the Interstate Agreement on Detainers must be resolved by the decisional process. 
  
(a)  Time Limits and Priority Defendants. (1) In any case in which a plea of not guilty is entered, the trial of a defendant charged in an information or indictment with the commission of an offense shall commence within 70 days from the filing date (and making public) of the information or indictment, or from the date the defendant has appeared before a judicial officer of this court, whichever date last occurs. If a defendant consents in writing to be tried before a magistrate on a complaint, the trial shall commence within 70 days from the date of such consent [§ 3161(c)(1)]. 
  
(2) (A)  The trial or disposition of cases involving -  
  
(i)  a detained person who is being held in detention solely because he is awaiting trial, and 
  
(ii)  a released person who is awaiting trial and has been designated by the attorney for the government as being of high risk shall be accorded priority. 
  
(B)  The trial of any person described in subsections (A)(i) or (A)(ii) of this subsection shall commence not later than 90 days following the beginning of such continuous detention or designation of high risk by the attorney for the government. The periods of delay enumerated in § 3161(h) are excluded in computing the time limitation specified in this paragraph. 
  
(C)  Failure to commence trial of a detainee as specified in paragraph (B), through no fault of the accused or his counsel, or failure to commence trial of a designated releasee as specified in paragraph (B), through no fault of the attorney for the government, shall result in the automatic review by the court of the conditions of release. No detainee, as defined in paragraph (A), shall be held in custody pending trial after the expiration of such 90-day period required for the commencement of this trial. A designated releasee, as defined in paragraph (A), who is found by the court to have intentionally delayed the trial of his case shall be subject to an order of the court modifying his nonfinancial conditions of release under this title to insure that he shall appear at trial as required [§ 3164]. 
  
(b)  Retrials. Subject to the exclusions provided in 18 U.S.C. § 3161(h), where a new trial has been ordered by the district court or a trial or new trial has been ordered by an appellate court, the new trial shall commence at the earliest practicable time, but in any event not later than 70 days after the finality of such order. If the defendant is to be retried following an appeal or collateral attack, the court trying the case may extend such period for a total of not to exceed 180 days from the date on which the order of the district court occasioning the retrial becomes final, where unavailability of witnesses or other factors resulting from passage of time shall make trial within 70 days impractical. 
  
(c)  Withdrawal of Plea. If a defendant enters a plea of guilty or nolo contendere to any or all charges in an indictment or information and is subsequently permitted to withdraw it, the arraignment with respect to the entire indictment or information shall be deemed to have been held on the day the order permitting withdrawal of the plea becomes final and the new plea tendered or entered [§ 3161(i)]. 
  
(d)  Superseding Charges. If, after a complaint, an indictment, or information has been filed, a superseding complaint, indictment, or information is filed which charges the defendant with the same offense or with an offense required to be joined with that offense, the time limit applicable to the subsequent charge will be determined as follows: 
  
(1)  If a charge contained in the complaint filed against an individual is dismissed or otherwise dropped or an indictment or information is dismissed on motion of a defendant, and thereafter a superseding complaint is filed against such defendant or individual charging him with the same offense or an offense based on the same conduct or arising from the same criminal episode, the times allowable shall begin to run anew for the time for filing a subsequent information or indictment [§ 3161(d)]. 
  
(2)  If the original indictment or information is pending at the time the subsequent charge is filed, the trial shall commence within the time limit for commencement of trial on the original indictment or information. 
  
(3)  If the original indictment or information was dismissed on motion of the United States Attorney before the filing of the subsequent charge, the trial shall commence within the time limit for commencement of trial on the original indictment or information, but the period during which the defendant was not under charges shall be excluded from the computations. Such period is the period between the dismissal of the original indictment or information and the date the time would have commenced to run on the subsequent charge had there been no previous charge. Under the rule of this paragraph, if an indictment was dismissed on May 1, with 20 days remaining within which trial must be commenced, and the defendant was arrested on a new complaint on June 1, the time remaining for trial would be 20 days from June 1; the time limit would be based on the original indictment, but the period from the dismissal to the new arrest would be excluded from the period within which trial must commence [§ 3161(h)(6)]. 
  
(4)  In cases in which paragraph (2) or (3) applies but no arraignment is held on the original indictment or information, the time limit for commencement of trial shall be computed as if such arraignment had been held on the last permissible day for arraignment. 
  
(5)  At the time of the filing of a complaint, indictment, or information described in paragraph (3), the United States attorney shall give written notice to the court of that circumstance and of his position with respect to the computation of the time limits. 
  
(e)  Measurement of Time Periods. For the purposes of this section: 
  
(1)  An arraignment shall be deemed to take place as provided in section 4(c)(2) hereof. 
  
(2)  A trial in a jury case shall be deemed to commence at the beginning of voir dire. 
  
(3)  A trial in a non-jury case shall be deemed to commence on the day the case is called, provided that some step in the trial procedure immediately follows. 
  

——————————

6. Time Within Which Defendant Should Be Sentenced.

Rules text
A defendant shall ordinarily be sentenced within 60 days of the date of his conviction or plea of guilty or nolo contendere. 
  

——————————

7. Time Limits and Responsibilities in Particular Cases.

Rules text
(a)  The court has sole responsibility for setting and calling cases for trial and for publishing the trial calendars at least 20 days in advance of the first trial date. The trial calendar shall indicate the dates on which the court will be in session during that calendar. A conflict in schedules of defense counsel or assistant United States attorneys will not be a ground for a continuance or delayed setting except under circumstances approved by the court and called to the court's attention and that of opposing counsel at the earliest practicable time. The United States attorney and defense counsel will familiarize themselves with the published trial calendars of each judge and will take the necessary steps to avoid conflicts whenever possible. 
  
(b)  If the United States attorney knows that a person charged with a criminal offense is serving a term of imprisonment in a federal or state institution or is detained or confined in a foreign jurisdiction, it is his duty promptly: 
  
(1)  To undertake to obtain the presence of the prisoner for plea arraignment and trial and notify the court when the defendant is available to this court's jurisdiction; or 
  
(2)  If he is unable to obtain the presence of the defendant, to cause the United States Marshal to file a detainer with the official having custody of the prisoner and request him to advise the prisoner of the detainer and to inform the prisoner of his rights under the Federal Rules of Criminal Procedure and this Plan. 
  
(c)  Measurements of Time Periods. (1) Where a defendant is apprehended outside of this district and is held in custody, the times set out above for trial shall begin to run: 
  
(i)  In cases initially processed under Rule 20 of the Federal Rules of Criminal Procedure, at such time as the defendant rejects disposition under Rule 20; and 
  
(ii)  In proceedings under Rule 40(a) and (e) of the Federal Rules of Criminal Procedure from such time as the first appearance of the defendant in this district. 
  
(2)  Where a defendant is apprehended outside of this district and is released pursuant to the provisions of Chapter 207, Title 18, U.S.C., the times set out above for trial shall begin to run when the defendant appears before a judicial officer in this district in connection with the instant federal charge. 
  
(d)  Division Court. In the divisions outside of Atlanta, a defendant shall be advised upon arraignment of the time periods set out in section 5 herein. In the event the time limits provided cannot be met in such division, the case will be transferred to the Atlanta Division for disposition with the appropriate division judge presiding. 
  
(e)  Related Procedures. Review of Defendants in Custody and Delinquent Cases: 
  
(1)  Biweekly the United States Marshal shall furnish the clerk of court and the United States attorney with a Report of Persons in Custody (DJ Form 130). 
  
(2)  The United States attorney shall, within seven days after the close of the reporting period, file with the clerk an original and one copy of the biweekly DJ-130, Report of Persons in Custody, on which shall be indicated by case number to which division such case has been assigned for trial. The clerk shall furnish one copy of said report to the magistrate. Such information as is available to the United States attorney and the clerk regarding the time in federal custody in other jurisdictions shall be added to the report by each. 
  

——————————

8. Juvenile Proceedings.

Rules text
(a)  Time Within Which Trial Must Commence. An alleged delinquent who is in detention pending trial shall be brought to trial within 30 days of the date on which such detention was begun, as provided in 18 U.S.C. § 5036. 
  
(b)  Time of Dispositional Hearing. If a juvenile is adjudicated delinquent, a separate dispositional hearing shall be held no later than 20 court days after trial, unless the court has ordered further study of the juvenile in accordance with 18 U.S.C. § 5037(c). 
  

——————————

9. Periods of Delay Excludable.

Rules text
The following periods of delay are applicable to any case and shall be excluded in computing the time within which an information or an indictment must be filed, or an arraignment must be held, or a trial must commence, or a sentence must be imposed: 
  
(a)  Any period of delay resulting from other proceedings concerning the defendant, including but not limited to: 
  
(1)  Delay resulting from any proceeding, including any examinations, to determine the mental competency or physical capacity of the defendant; 
  
(2)  Delay resulting from any proceeding, including any examination of the defendant, pursuant to Section 2902 of Title 28, United States Code; 
  
(3)  Delay resulting from deferral of prosecution pursuant to Section 2902 of Title 28, United States Code; 
  
(4)  Delay resulting from trial with respect to other charges against the defendant; 
  
(5)  Delay resulting from any interlocutory appeal; 
  
(6)  Delay resulting from any pretrial motions, from the filing of the motion through the conclusion of the hearing on, or other prompt disposition of, such motion; 
  
(7)  Delay resulting from any proceeding relating to the transfer of a case or the removal of any defendant from another district under the Federal Rules of Criminal Procedure; 
  
(8)  Delay resulting from transportation of any defendant from another district, or to and from places of examination or hospitalization, except that any time consumed in excess of 10 days from the date an order of removal or an order directing such transportation, and the defendant's arrival at the destination shall be presumed to be unreasonable; 
  
(9)  Delay resulting from consideration by the court of a proposed plea agreement to be entered into by the defendant and the attorney for the Government; and 
  
(10)  Delay reasonably attributable to any period, not to exceed 30 days, during which any proceeding concerning the defendant is actually under advisement by the court [§ 3161(h)(1)]. 
  
(b)  Any period of delay during which prosecution is deferred by the attorney for the Government pursuant to written agreement with the defendant, with the approval of the court, for the purpose of allowing the defendant to demonstrate his good conduct. 
  
(c)  Any period of delay resulting from the absence or unavailability of the defendant or an essential witness. 
  
(1)  For purposes of this paragraph, a defendant or an essential witness shall be considered absent when his whereabouts are unknown and, in addition, he is attempting to avoid apprehension or prosecution or his whereabouts cannot be determined by due diligence. 
  
(2)  For purposes of this paragraph, a defendant or an essential witness shall be considered unavailable whenever his whereabouts are known but his presence for trial cannot be obtained by due diligence or he resists appearing at or being returned for trial. 
  
(d)  Any period of delay resulting from the fact that the defendant is mentally incompetent or physically unable to stand trial. 
  
(e)  Any period of delay resulting from the treatment of the defendant pursuant to § 2902 of Title 28, U.S.C. 
  
(f)  If the information or indictment is dismissed upon motion of the attorney for the Government and thereafter a charge is filed against the defendant for the same offense, or any offense required to be joined with that offense, any period of delay from the date the charge was dismissed to the date the time limitation would commence to run as the subsequent charge had there been no previous charge. 
  
(g)  A reasonable period of delay when the defendant is joined for trial with a co-defendant as to whom the time for trial has not run and no motion for severance has been granted. 
  
(h)  Any period of delay resulting from a continuance granted by any judge on his own motion or at the request of the defendant or his counsel or at the request of the attorney for the Government, if the judge granted such continuance on the basis of his findings that the ends of justice served by taking such action outweigh the best interest of the public and the defendant in a speedy trial. 
  
(1)  No such period of delay resulting from a continuance granted by the court in accordance with this paragraph shall be excludable under this subsection unless the court sets forth, in the record of the case, either orally or in writing, its reasons for finding that the ends of justice served by the granting of such continuance outweigh the best interests of the public and the defendant in a speedy trial. 
  
(2)  The factors, among others, which a judge shall consider in determining whether or not to grant a continuance under paragraph (h) in any case are as follows: 
  
(i)  Whether or not the failure to grant such a continuance in the proceeding would be likely to make a continuation of such proceeding impossible, or result in a miscarriage of justice. 
  
(ii)  Whether the case is so unusual or so complex, due to the number of defendants, the nature of the prosecution, or the existence of novel questions of fact or law, that it is unreasonable to expect adequate preparation for pretrial proceedings or for the trial itself within the time limits established by this section. 
  
(iii)  Whether, in a case in which arrest precedes indictment, delay in the filing of the indictment is caused because the arrest occurs at a time such that it is unreasonable to expect return and filing of the indictment within the period specified in Section 3161(b) or because the facts upon which the grand jury must base its determination are unusual or complex. 
  
(iv)  Whether the failure to grant such a continuance in a case which, taken as a whole, is not so unusual or so complex as to fall within clause (ii), would deny the defendant reasonable time to obtain counsel, would unreasonably deny the defendant or the Government continuity of counsel, or would deny counsel for the defendant or the attorney for the Government the reasonable time necessary for effective preparation, taking into account the exercise of due diligence. 
  
(3)  A continuance may be granted based on the detention of the defendant in another jurisdiction, provided the prosecuting attorney makes a showing that he has been diligent and has made reasonable efforts to obtain the presence of the defendant for trial; 
  
(4)  A continuance may be granted based on the lack of counsel for the defendant if it is the result of reasons other than the failure of the court to provide counsel for an indigent defendant or the insistence of the defendant on proceeding without counsel; 
  
(5)  No continuance under paragraph (h) of this section shall be granted because of general congestion of the court's calendar or lack of diligent preparation or failure to obtain available witnesses on the part of the attorney for the Government or of the defendant's attorney; 
  
(6)  In the event that a party seeks a continuance under 18 U.S.C. § 3161(h)(8) and Section 9(h) hereof, he shall file a written motion with the court. The motion shall state whether or not the defendant is being held in custody on the basis of the complaint, the period of time proposed for exclusion, and the basis of the proposed exclusion. In appropriate circumstances, it may include a request that some or all of the supporting material be considered ex parte and in-camera. 
  

——————————

10. Pre-Indictment Procedures.

Rules text
(a)  Except for time excludable under 18 U.S.C. § 3161(h)(8) and section 9(h) hereof, the court will not ordinarily rule on the excludability of time in computing the time within which an indictment or information must be filed. 
  
(b)  In the event that the United States attorney seeks a continuance under 18 U.S.C. § 3161(h)(8), he shall file a written motion with the court. The motion shall state whether or not the defendant is being held in custody on the basis of the complaint, the period of time proposed for exclusion, and the basis of the proposed exclusion. In appropriate circumstances, it may include a request that some or all of the supporting material be considered ex parte and in-camera. 
  
(c)  The court may grant a continuance under 18 U.S.C. § 3161(h)(8) for either a specific period of time or a period to be determined by reference to an event (such as recovery from illness) not within the control of the Government. If the continuance is to a date not certain, the court shall require one or both parties to inform the court promptly when and if the circumstances that justify the continuance no longer exist. In addition, the court shall require one or both parties to file periodic reports bearing on the continued existence of such circumstances. The court shall determine the frequency of such reports in the light of the facts of the particular case. 
  

——————————

11. Post-Indictment Procedures.

Rules text
(a)  In the event that the court continues an arraignment or trial beyond the time limit set forth in section 4 or 5 hereof, the court shall determine whether or not the limit may be recomputed by excluding time pursuant to 18 U.S.C. § 3161(h). In the absence of a need for a continuance, the court will not ordinarily rule on the excludability of any period of time. 
  
(b)  If it is determined that a continuance is justified, the court shall set forth its findings in the record, either orally or in writing. If the continuance is granted under 18 U.S.C. § 3161(h)(8), the court shall also set forth its reasons for finding that the ends of justice served by granting the continuance outweigh the best interests of the public and the defendant in a speedy trial. If the continuance is to a date not certain, the court shall require one or both parties to inform the court promptly when and if the circumstances that justify the continuance no longer exist. In addition, the court shall require one or both parties to file periodic reports bearing on the continued existence of such circumstances. The court shall determine the frequency of such reports in light of the facts of the particular case. 
  

——————————

12. Sanctions.

Rules text
(a)  Dismissal. Failure to comply with the requirements of Title I of the Speedy Trial Act may entitle the defendant to dismissal of the charges against him. Nothing in this Plan shall be construed to require that a case be dismissed in circumstances in which dismissal would not be required by 18 U.S.C. § 3162. 
  
(b)  Discipline of Attorneys. In a case in which counsel (1) knowingly allows the case to be set for trial without disclosing the fact that a necessary witness would be unavailable for trial, (2) files a motion solely for the purpose of delay which he knows is frivolous and without merit, (3) makes a statement for the purpose of obtaining a continuance which he knows to be false and which is material to the granting of the continuance, or (4) otherwise willfully fails to proceed to trial without justification consistent with 18 U.S.C. § 3161, the court may punish such counsel as provided in 18 U.S.C. § 3162(b) and (c). 
  
(c)  Dismissal for Unnecessary Delay. The court retains the power to dismiss a case for unnecessary delay pursuant to Fed.R.Crim.P. 48(b). 
  
(d)  Defendant's Delay. Subject to the provisions of 18 U.S.C. § 3146, if the court finds that a defendant who is not in custody is responsible for failure to comply with the time limits, such defendant may have his release conditions reviewed and modified or revoked. 
  
(e)  Alleged Juvenile Delinquents. An alleged juvenile delinquent in custody whose trial has not commenced within the time limit set forth in 18 U.S.C. § 5036 shall be entitled to dismissal of his case pursuant to that Section unless the Attorney General shows that the delay was consented to or caused by the juvenile or his counsel or would be in the interest of justice in the particular case. 
  

Speedy Trial Act. - Title I of the federal Speedy Trial Act, referred to in this rule, appears as 18 U.S.C. § 3161 et seq.  

——————————

13. Responsibilities of the Clerk of the Court.

Rules text
(a)  A Speedy Trial Act data collection and coordinating center shall be established within the clerk's office. 
  
(b)  Controls and procedures necessary to accomplish the gathering of information and data from the United States attorney, the United States magistrate, the United States Marshal, and others required by § 3166(b) and (c) of the Speedy Trial Act shall be instituted by the clerk to include a control card, device, or mechanical means, for each defendant, on which to record and monitor the data as required and described in 18 U.S.C. § 3166(b). 
  
(c)  To facilitate statistical reporting in compliance with the Act, the specific data described and required by 18 U.S.C. § 3166(c) shall be recorded by the clerk. 
  
(d)  The clerk shall assemble and prepare all reports and statistical data required by the Administrative Office of the United States Courts and the Judicial Conference prescribed in § 3170(a). 
  
(e)  The clerk shall coordinate with agencies which have responsibilities under § 3170(b) of the Speedy Trial Act, and shall: 
  
(1)  Establish a contact source in each agency to be responsible for providing data as may be necessary to meet the requirements of the Speedy Trial Act, and 
  
(2)  Review all data so reported and monitor each agency's compliance with the requirements of the Act and this Plan. 
  
(3)  Require the United States attorney to prepare a case survey to accompany each indictment, information, or complaint, to include such data as indicated on the form to be provided by the clerk. The number of matters presented to the United States attorney for prosecution and the number of such matters prosecuted and declined are also to be provided to the clerk by the United States attorney. 
  
(f)  The clerk shall prepare periodic reports as required by the Speedy Trial Act Planning Group and the judges setting forth the factual situations in which the time standards established herein have not been met and the reason therefor, and shall recommend to the Planning group and judges procedures to meet these problems. 
  
(g)  The clerk shall monitor, on a continuing basis, the progress of each defendant toward trial and review the status of each defendant with a view toward the calendar of the court so as to: 
  
(1)  Anticipate problems which may be developing; 
  
(2)  Make recommendations to the court for reassignment of cases, rescheduling of arraignment dates and trials so as to avoid exceeding the time standards. 
  
(h)  Records of Excludable Time. The clerk of the court shall enter on the docket, in the form prescribed by the Administrative Office of the United States Courts, information with respect to excludable periods of time for each criminal defendant. With respect to proceedings prior to the filing of an indictment or information, excludable time shall be reported to the clerk by the United States attorney. 
  
(i)  Stipulations. (1) The attorney for the Government and the attorney for the defendant may at any time enter into stipulations with respect to the accuracy of the docket entries recording excludable time. 
  
(2)  To the extent that the amount of time stipulated by the parties does not exceed the amount recorded on the docket for any excludable period of delay, the stipulation shall be conclusive as between the parties unless it has no basis in fact or law. It shall similarly be conclusive as to a co-defendant for the limited purposes of determining, under 18 U.S.C. § 3161(h)(7), whether or not time has run against the defendant entering into the stipulation. 
  
(3)  To the extent that the amount of time stipulated exceeds the amount recorded on the docket, the stipulation shall have no effect unless approved by the court. 
  

——————————

14. Responsibilities of the United States Marshal.

Rules text
(a)  The United States marshal shall make, to the clerk of the court, a written daily report to include: 
  
(1)  The names and reasons for detention of all persons taken into custody during the preceding 24 hours. 
  
(2)  Change of status of any person in custody. 
  
(3)  Any detainer filed by the marshal's office relating to Northern District of Georgia defendants. 
  
(b)  When a defendant is arrested out of the district on a warrant issued in this court, the United States marshal shall report the fact of the arrest in writing to the clerk of the court by the close of the working day on which he is made aware of the arrest. 
  
(c)  The marshal shall promptly present before a magistrate for automatic bail review any defendant who has remained in custody after arrest more than 30 days without being indicted or informed against. 
  

——————————

15. Procedures After Affirmance.

Rules text
The clerk shall notify the court, the United States attorney, the defendant and his counsel immediately upon receipt of the mandate of an appellate court affirming a conviction, and the court shall take appropriate action to execute the sentence imposed or take such further action, including review and reconsideration of defendant's custody or conditional release status, as may be consistent with the interest of justice. 
  

——————————

16. Expediting Processing of Appellate Proceedings.

Rules text
(a)  At the time of sentencing the court will: 
  
(1)  Inform the defendant and his counsel of the right of defendant to appeal under the Federal Rules of Appellate Procedure 4(b) and, if appropriate, of his right to seek leave to appeal in forma pauperis  under the Federal Rules of Appellate Procedure 24(a); 
  
(2)  Require counsel who indicates an appeal is contemplated to immediately order from the court reporter such portions of the record as are to be included in the appellate record and, if less than the entire transcript is to be designated, file a statement of issues he intends to present on appeal, under the Federal Rules of Appellate Procedure 10(b). 
  
(3)  Require appealing counsel to make prompt satisfactory arrangements with the reporter for payment of the cost of the transcript ordered, except when leave to appeal in forma pauperis  is granted. 
  
(b)  In all cases, the court may properly refuse a supersedeas appeal bond until the provisions of paragraph (a) have been met or reconsider the status of any defendant not in custody pending appeal. 
  

——————————

17. Monitoring Compliance With Time Limits.

Rules text
(a)  Responsibilities of District Planning Group. As part of its continuing study of the administration of criminal justice in this district, the district planning group will pay special attention to those cases in which there is a failure to comply with the time limits set forth herein. From time to time, the group may make appropriate recommendations to prevent repetition of failures. 
  
(b)  Responsibilities of Clerk. In addition to maintaining such statistical data as is required to be maintained by the Administrative Office of the United States Courts, the clerk will from time to time report to the other members of the planning group each case in which there is a failure to comply with any time limit set forth herein. 
  

——————————

18. Effective Date.

Rules text
(a)  Upon approval of the reviewing panel designated in accordance with 18 U.S.C. § 3165(c) and Fed.R.Crim.P. 50(b), the time limits and procedures set forth herein shall become effective July 1, 1980, shall supersede those previously in effect, and shall remain in effect until modified. In case of conflict between the provisions of this Plan and the Speedy Trial Act of 1974, as amended, the provisions of the Act shall govern the disposition of cases in this district. 
  
(b)  If a defendant was arrested or served with a summons before this Plan is approved, the time within which an information or indictment must be filed shall be determined under the Plan that was in effect at the time of such arrest or service. 
  
(c)  If a defendant was arraigned before the approval of this Plan and prior to July 1, 1980, the time within which the trial must commence shall be determined under the Plan that was in effect at the time of such arraignment. Defendants arraigned on or after July 1, 1980, shall be tried within the time limits provided for within section 5 hereof. 
  
     The Plan shall become effective July 1, 1980, and shall apply to all cases commenced by arrest or summons, and all indictments filed and made public prior to arrest or summons, and all informations filed on or after the effective date above, and shall supersede the Plan for Prompt Disposition of Criminal Cases, as amended, previously adopted and presently in effect. 

             

  
   IT IS SO ORDERED, this 2nd day of April, 1980. 

  
   

 CHARLES A. MOYE, JR. 

Chief United States District Judge   

  
   NEWELL EDENFIELD         ROBERT L. VINING, JR. 

  
   United States District Judge          United States District Judge   

  
   WILLIAM C. O'KELLEY         G. ERNEST TIDWELL    

  
   United States District Judge          United States District Judge   

  
   RICHARD C. FREEMAN         ORINDA D. EVANS     

  
   United States District Judge          United States District Judge   

  
   HAROLD L. MURPHY         ROBERT H. HALL     

  
   United States District Judge          United States District Judge   

  
   MARVIN H. SHOOB         HORACE T. WARD     

  
   United States District Judge          United States District Judge   

  
   This Plan for the United States District Court, Northern District of Georgia for Achieving Prompt Disposition of Criminal Cases having previously been adopted by this court on April 2, 1980, and having been approved by the Reviewing Panel of the United States Court of Appeals for the Fifth Circuit on June 10, 1980, to be effective July 1, 1980, is hereby re-adopted in its entirety to become effective October 1, 1981, subject to the approval of the Reviewing Panel of the United States Court of Appeals for the Eleventh Circuit. 

  
   Until the effective date of this plan, the present plan for the district shall remain in full force and effect. 

  
   IT IS SO ORDERED, this 20th day of August, 1981. 

  
   

 CHARLES A. MOYE, JR. 

Chief United States District Judge   

  
   NEWELL EDENFIELD         ROBERT L. VINING, JR. 

  
   United States District Judge          United States District Judge   

  
   WILLIAM C. O'KELLEY         G. ERNEST TIDWELL    

  
   United States District Judge          United States District Judge   

  
   RICHARD C. FREEMAN         ORINDA D. EVANS     

  
   United States District Judge          United States District Judge   

  
   HAROLD L. MURPHY         ROBERT H. HALL     

  
   United States District Judge          United States District Judge   

  
   MARVIN H. SHOOB         HORACE T. WARD     

  
   United States District Judge          United States District Judge   

  
   UNITED STATES COURT OF APPEALS 
ELEVENTH CIRCUIT 

  
   On this day, the Reviewing Panel of the United States Court of Appeals for the Eleventh Circuit reviewed, pursuant to the requirements of Rule 50(b) of the Federal Rules of Criminal Procedure, the Speedy Trial Act of 1974 (18 U.S.C., Chapter 208), the Speedy Trial Act Amendments Act of 1979 (P.L. 96-43, 93 Stat. 327), and the Federal Juvenile Delinquency Act (18 U.S.C. Sections 5036, 5037), the re-enacted Speedy Trial Act Plan of the Northern District of Georgia which shall become effective on the date of filing in the clerk's office of the Northern District of Georgia. 

  
   The plan aforementioned, having been fully reviewed by the Reviewing Panel of this Circuit, established in compliance with the Speedy Trial Act, as amended, is hereby found to be in compliance with the time limits, delay, and sanction requirements, and related provisions mandated by the Act. The plan is further found to be in compliance with the planning process provisions of the Act; however, the Reviewing Panel is not required to and does not express any opinion on the changes, suggestions, and recommendations of the planning groups stated in various sections of the individual plan. 

  
   Five copies of the plan of the Northern District of Georgia with a copy of this Order of Approval attached will be filed in the Administrative Office of the United States Courts, and one copy of the plan with a copy of this Order of Approval attached will be filed in the office of the clerk of the Eleventh Circuit, and in the office of the clerk of the Northern District of Georgia. 

  
   Entered for the Reviewing Panel at Atlanta, Georgia, this 2nd day of September, 1982. 

  
   

 Thomas H. Reese 

Secretary, Judicial Council 

United States Court of Appeals 

for the Eleventh Circuit  
 

——————————

Appendix D. Plan of the United States District Court for the Northern District of Georgia Pursuant to the Criminal Justice Act of 1964, as Amended


——————————

1. Authority.

Rules text
Pursuant to the Criminal Justice Act (CJA) of 1964, as amended, 18 U.S.C. § 3006A, and the Guidelines for the Administration of the Criminal Justice Act, Volume VII, Guide to Judiciary Policies and Procedures (CJA Guidelines), the judges of the United States District Court for the Northern District of Georgia adopt this Plan for furnishing representation in federal court for any person financially unable to obtain adequate representation in accordance with the CJA. 
  

——————————

2. Statement of Policy.

Rules text
A.  Objectives. 1. The objective of this Plan is to attain the ideal of equality before the law for all persons. Therefore, this Plan shall be administered so that those accused of crimes, or otherwise eligible for services pursuant to the CJA, will not be deprived, because they are financially unable to pay for adequate representation, of any element of representation necessary to an adequate defense. 
  
2.  The further objective of this Plan is to particularize the requirements of the CJA, the Anti-Drug Abuse Act of 1988 (21 U.S.C. § 848(q)), and the CJA Guidelines in a way that meets the needs of this district. 
  
B.  Compliance. 1. The Court, its Clerk, the Federal Defender Program, Inc., and private attorneys appointed under the CJA shall comply with the CJA Guidelines approved by the Judicial Conference of the United States and/or its Committee on Defender Services and with this Plan. 
  
2.  Each private attorney shall be provided by the chief magistrate judge with a current copy of this Plan upon the attorney's first appointment under the CJA or designation as a member of the Panel of Private Attorneys under the criminal Justice Act (CJA Panel). The chief magistrate judge shall maintain a current copy of the CJA Guidelines for the use of members of the CJA Panel and shall make known to such attorneys its availability. 
  

——————————

3. Definitions.

Rules text
A.  "Representation" includes counsel and investigative, expert, and other services. 
  
B.  "Appointed attorney" includes private attorneys, the Federal Defender and staff attorneys of the Federal Defender Program, Inc. 
  

——————————

4. Provision of Representation.

Rules text
A.  Circumstance. 1. Mandatory.  Representation shall be provided for any financially eligible person who: 
  
a.  is charged with a felony or with a Class A misdemeanor; 
  
b.  is a juvenile alleged to have committed an act of juvenile delinquency defined in 18 U.S.C. § 5031; 
  
c.  is charged with a violation of probation or faces a change of a term or condition of probation (unless the modification sought is favorable to the probationer and the government has not objected to the proposed change); 
  
d.  is under arrest, when such representation is required by law; 
  
e.  is charged with a violation of supervised release or faces modification, reduction, or enlargement of a condition, or extension or revocation of a term of supervised release; 
  
f.  is subject to a mental condition hearing under chapter 313 of Title 18, United States Code; 
  
g.  is in custody as a material witness; 
  
h.  is seeking to set aside or vacate a death sentence under 28 U.S.C. § 2254 or § 2255; 
  
i.  is entitled to appointment of counsel in verification of consent proceedings pursuant to a transfer of an offender to or from the United States for the execution of a penal sentence under 18 U.S.C. § 4109; 
  
j.  is entitled to appointment of counsel under the Sixth Amendment to the Constitution; or 
  
k.  faces loss of liberty in a case and federal law requires the appointment of counsel. 
  
2.  Discretionary. Whenever a district or magistrate judge determines that the interests of justice so require, representation may be provided for any financially eligible person who: 
  
a.  is charged with a petty offense (Class B or C misdemeanor, or an infraction) for which a sentence to confinement is authorized; 
  
b.  is seeking relief under 28 U.S.C. § 2241, § 2254, or § 2255, other than to set aside or vacate a death sentence, for which representation is mandatory; 
  
c.  is charged with civil or criminal contempt and faces loss of liberty; 
  
d.  has been called as a witness before a grand jury, a court, the Congress, or a federal agency or commission which has the power to compel testimony, and there is reason to believe, either prior to or during testimony, that the witness could be subject to a criminal prosecution, a civil or criminal contempt proceeding, or face loss of liberty; 
  
e.  is proposed by the United States attorney for processing under a pretrial diversion program; 
  
f.  is held for international extradition under Chapter 209 of Title 18, United States Code; or 
  
g.  has received a letter indicating that he/she is a "target" of a federal criminal investigation, as that term is defined in the United States Attorneys' Manual. 
  
Representation may also be furnished for financially eligible persons in ancillary matters appropriate to the proceedings pursuant to subsection (c) of the CJA. 
  
B.  When Counsel Shall be Provided. Counsel shall be provided to eligible persons as soon as feasible after they are taken into custody, when they first appear before a magistrate judge in this district, or when a district or magistrate judge in this district otherwise determines that appointment of counsel is appropriate under the CJA, whichever occurs earliest. 
  
1.  Appointments of counsel may be made by a district judge or a magistrate judge. Appointments will usually be made by the magistrate judge in this district before whom an eligible defendant first appears. In a capital prosecution or in capital habeas corpus proceedings, the appointment of counsel shall be made by the district judge assigned to the case or the chief district judge if the case has not been assigned. 
  
2.  In a potential capital prosecution in which the Department of Justice's decision whether to seek the death penalty precedes defendant's first court appearance, counsel will be appointed early so the defendant will have representation in proceedings under DOJ's internal procedures pertaining to its determination of whether to seek the death penalty. 
  
C.  Number and Qualification of Counsel. 1. Number.  More than one attorney may be appointed in any case determined by the court to be extremely difficult. In a capital case, the following applies: 
  
a.  Federal Capital Prosecution.  Pursuant to 18 U.S.C. § 3005, an eligible person charged with a federal capital offense is entitled to the appointment of two attorneys, at least one of whom shall be learned in the law applicable to capital cases. Pursuant to 21 U.S.C. § 848(q)(4), if necessary for adequate representation, more than two attorneys may be appointed to represent a defendant in such a case. While the court's preference is to appoint at least one private attorney among the defense team, two or more staff attorneys of the Federal Defender Program who are experienced in handling death penalty cases may satisfy this requirement. 
  
b.  Habeas Corpus Proceedings.  Pursuant to 21 U.S.C. § 848(q)(4), a financially eligible person seeking to vacate or set aside a death sentence in proceedings under 28 U.S.C. § 2254 or § 2255 is entitled to appointment of one or more qualified attorneys. Due to the complex, demanding, and protracted nature of death penalty proceedings, judicial officers should consider appointing at least two counsel who may both be staff attorneys of FDP, who are experienced in handling death penalty cases. 
  
2.  Qualifications.  Qualifications for appointed counsel in noncapital cases shall be as set forth in Appendix I hereto. In capital cases, the following minimum qualifications shall also be required: 
  
a.  Appointment of Counsel Prior to Judgment.  Pursuant to 21 U.S.C. § 848(q)(5) and the additional requirements of this district, at least one of the attorneys appointed must: 
  
i.  have been admitted to practice in this district for not less than seven (7) years; 
  
ii.  have had not less than three years experience in the trial of felony prosecutions in this district; 
  
iii.  be a member in good standing of the State Bar of Georgia; and 
  
iv.  have had experience in handling a minimum of two (2) capital cases, at least one of which was tried to a jury. 
  
Pursuant to 18 U.S.C. § 3005, in appointing counsel in federal capital prosecutions, the court shall consider the recommendation of the Federal Defender Program. 
  
b.  Appointment of Counsel After Judgment.  Pursuant to 21 U.S.C. § 848(q)(6), at least one of the attorneys appointed must: 
  
i.  have been admitted to practice in the United States Court of Appeals for the Eleventh Circuit for not less than five (5) years; and 
  
ii.  have had not less than three years experience in handling of appeals of felony cases in that court. 
  
c.  Appointment of Counsel in Capital Habeas Corpus Proceedings.  An attorney appointed to represent a financially eligible person seeking to vacate or set aside a death sentence in proceedings under 28 U.S.C. § 2254 or § 2255 must: 
  
i.  have been admitted to practice law for a minimum of five (5) years; 
  
ii.  be a member in good standing of the State Bar of Georgia; and 
  
iii.  have significant trial or appellate experience or have been a member of the faculty of an accredited law school. 
  
d.  Attorney Qualification Waiver.  The presiding judicial officer, for good cause, may appoint an attorney who may not qualify under these standards, but who has the background, knowledge, and experience necessary to properly represent the defendant in a capital case, giving due consideration to the seriousness of the possible penalty and the unique and complex nature of the litigation. 
  
D.  Eligibility for Representation. 1. Factfinding.  The determination of eligibility for representation under the CJA is a judicial function to be performed by a district or magistrate judge after making appropriate inquiries concerning the person's financial condition. 
  
2.  Disclosure of Change in Eligibility. If, at any time after appointment, counsel obtains information that a client is financially able to make payment, in whole or in part, for legal or other services in connection with his or her representation, and the source of the attorney's information is not protected as a privileged communication, counsel shall immediately advise the court. 
  
3.  Redetermination of Need.  A party initially found eligible or ineligible for appointed counsel may, on motion or sua sponte  by the Court, have his eligibility redetermined by the Court if circumstances change. 
  

——————————

5. Federal Defender Program.

Rules text
A.  Establishment. The Northern District of Georgia Federal Defender Program, Inc. ("Federal Defender Program"), previously established in this district pursuant to the provisions of the CJA, is hereby recognized as a Community Defender Organization for this district as defined in 18 U.S.C. § 3006A(g)(2)(B). Pursuant to that section, the Federal Defender Program bylaws are attached at Appendix II. The Federal Defender Program shall be capable of providing legal services throughout the district and shall maintain an office in Atlanta, Georgia. 
  
B.  Supervision of Federal Defender Program. The Executive Director of the Federal Defender Program shall have the general responsibility of carrying out the purposes and business of the Federal Defender Program. While a staff attorney from the Federal Defender Program may be given an initial appointment, the Executive Director or his or her designee may reassign cases to other staff attorneys within the Federal Defender Program at his or her discretion; provided, however, that in capital prosecutions and capital habeas proceedings, the assignment is subject to the approval of the district assigned to the case. 
  
C.  Federal Defender Program Staff Attorneys. The Federal Defender Program shall furnish to the court a list of the attorneys on its staff who will be subject to appointment as counsel for defendants under this Plan, including a certificate that such attorneys are competent to give adequate representation to parties under the Criminal Justice Act and this Plan. This Court may from time to time make such inquiries and request such information as may be needed to ensure that eligible defendants receive effective and competent representation. Any change in this list of attorneys must be reported promptly to the court by way of a revised listing, similarly certified. 
  

——————————

6. Private Attorneys.

Rules text
A.  Establishment of CJA Panel. The existing, previously established panel of attorneys (CJA Panel) who are eligible and willing to be appointed to provide representation under the CJA is hereby recognized. 
  
B.  Organization. The Plan for the Composition, Administration, and Management of the Panel of Private Attorneys under the Criminal Justice Act is found at Appendix I of this CJA Plan. 
  
C.  Ratio of Appointments. To the extent possible, and where practical and cost effective, this court shall appoint private attorneys from the CJA Panel in a substantial proportion of the cases in which the accused is determined to be financially eligible for representation under the CJA. "Substantial" shall usually be defined as approximately 25% of the appointments under the CJA annually throughout the district. 
  

——————————

7. Duties of Appointed Counsel.

Rules text
A.  Standards. The services to be rendered a person represented by appointed counsel shall be commensurate with those rendered if counsel were privately employed by the person. 
  
B.  Professional Conduct. Attorneys appointed pursuant to the CJA shall conform to the highest standards of professional conduct, including but not limited to the provisions of the American Bar Association's Model Rules of Professional Conduct , the American Bar Association's Model Code of Professional Conduct , and the State Bar of Georgia's Rules of Professional Conduct . 
  
C.  No Receipt of Other Payment. Appointed counsel may not require, request, or accept any payment or promise of payment or any other valuable consideration for representation under the appointment, unless such payment is approved by order of the court. 
  
D.  Continuing Representation. Once counsel is appointed under the CJA, counsel shall continue the representation until the matter, including appeals or review by certiorari (as governed by the circuit CJA plan provisions concerning representation on appeal), is closed; until substitute counsel has filed a notice of appearance; until an order has been entered allowing or requiring the person represented to proceed pro se; or until the appointment is terminated by court order. 
  

——————————

8. Duties of Court Officers and Related Agencies.

Rules text
A.  Presentation of Accused for Appointment of Counsel. 1. If it becomes known to any judge, magistrate judge, assistant United States attorney, deputy United States marshal, probation officer or pretrial service officer, or any person acting on their behalf, that a person who is in custody, or who otherwise may be entitled to counsel under Section IV.A.1 of this plan, desires representation by an attorney, but may not be financially able to afford such service, the individual receiving such notice shall promptly notify the Federal Defender Program. An attorney with the Federal Defender Program shall discuss with the person the right to representation and right to appointed counsel. If the appointment of counsel seems likely, the Federal Defender Program attorney or the pretrial service officer shall assist in the completion of a financial affidavit (CJA Form 23) and arrange to have the person promptly presented before a magistrate judge of this court for determination of financial eligibility and appointment of counsel. 
  
2.  If it becomes known to any judge, magistrate judge, assistant United States attorney, deputy United States marshal, probation officer or pretrial service officer, or any person acting on their behalf, that a person who may be subject to having counsel appointed under Section IV.A.2 of this plan, desires representation by an attorney, but may not be financially able to afford such service the individual receiving such notice shall promptly notify the duty magistrate judge. 
  
B.  Pre-trial Services Interview. Before conducting the interview, the pretrial services officer shall give the defendant the Notice to Defendant  form (PS1) and explain its contents. The officer shall specifically explain to the defendant that the defendant has the right to speak with an attorney before answering any questions and that if he or she is unable to afford an attorney, an attorney will be appointed. 
  

——————————

9. Miscellaneous.

Rules text
A.  Forms. Standard forms, pertaining to the CJA and approved by the Judicial Conference of the United States or its Committee on Defender Services and prescribed and distributed by the Director of the Administrative Office of the United States Courts, shall be used, where applicable, in all proceedings under this Plan. 
  
B.  Claims. Claims for compensation of private attorneys providing representation under the CJA shall be submitted on the appropriate CJA form, to the office of the clerk of the court. That office shall review the claim form for mathematical and technical accuracy and for conformity with the CJA Guidelines, and, if correct, shall forward the claim form for the consideration of the appropriate district or magistrate judge. The court will exert its best effort to avoid delays in reviewing payment vouchers and in submitting them for further processing. 
  
C.  Supersession. This Plan supersedes all prior Criminal Justice Act Plans of this court. 
  

——————————

10. Effective Date.

Rules text
This Plan, as amended, is effective January 3, 2005 and upon approval of the Judges of the District Court and the Judicial Council of the United States Court of Appeals for the Eleventh Circuit. 
  

 Appendix I.


I. COMPOSITION OF PANEL OF PRIVATE ATTORNEYS 
  
A.  CJA PANEL 
  
1.  Approval. The Court shall establish a panel of private attorneys (hereinafter referred to as the "CJA Panel") who are eligible and willing to be appointed to provide representation under the Criminal Justice Act. The Court shall approve attorneys for membership on the CJA Panel after receiving recommendations from the "Panel Selection Committee," established pursuant to paragraph B. of this Plan. Members of the CJA Panel shall serve at the pleasure of the Court. 
  
2.  Size. The Court shall fix, periodically, the size of the CJA Panel. The panel shall be large enough to provide a sufficient number of experienced attorneys to handle the CJA caseload, yet small enough so that panel members will receive an adequate number of appointments to maintain their proficiency in federal criminal defense work, and thereby provide a high quality of representation. 
  
3.  Eligibility.  
  
a.  Attorneys who serve on the CJA Panel must be members in good standing of this court, and have demonstrated experience in, and knowledge of, the Federal Rules of Criminal Procedure, the Federal Rules of Evidence, the Sentencing Guidelines, the Criminal Justice Act and the Guidelines for the Administration of the CJA (Vol. VII, Guide to Judiciary Policies and Procedures). 
  
b.  All CJA Panel attorneys must meet all requirements by the State Bar of Georgia for continuing legal education. 
  
4.  Admission of Pro Hac Vice Attorney. In exceptional circumstances, if the district or magistrate judge presiding over the case determines that the appointment of an attorney, who is not a member of the CJA Panel, is in the interest of justice, judicial economy or continuity of representation, or there is some other compelling circumstance warranting his or her appointment, the attorney may be admitted to the CJA Panel pro hac vice  and appointed to represent the defendant. The attorney, who may or may not maintain an office in this district, must possess such qualities as would qualify him or her for admission to the CJA Panel as set forth in this Plan. 
  
5.  Application. Application forms for membership on the CJA Panel shall be made available, upon request, by the chief magistrate judge. Completed applications shall be submitted to the chief magistrate judge who will transmit the applications to the Chairperson of the Panel Selection Committee. 
  
6.  Equal Opportunity. All qualified attorneys shall be encouraged to participate in the furnishing of representation in CJA cases, without regard to race, color, religion, sex, age, national origin or disabling condition. 
  
B.  PANEL SELECTION COMMITTEE 
  
1.  Membership. A Panel Selection Committee shall be established by the Court. The Panel Selection Committee shall consist of a district and a magistrate judge both appointed by the chief district judge in this district, the Executive Director of the Federal Defender Program, and a member of the criminal defense bar of this district in good standing appointed by a majority vote of the remaining committee members. 
  
2.  Duties. The district member of the Committee shall serve as chairperson and will be responsible for scheduling meetings of the Committee at least once a year and shall be responsible for conducting the business meetings of the Committee. The Panel Selection Committee shall be responsible for developing and maintaining a panel of attorneys available for appointment to cases in this district, with separate panels for death penalty cases and capital habeas corpus proceedings. An attorney may qualify for inclusion on any one or all panels. The Committee shall also review the operation and administration of the panel and recommend to the Court any changes deemed necessary or appropriate by the Committee regarding the appointment process and panel management. 
  
3.  Applicant Consideration. An application questionnaire approved by the court shall be used by the Committee for screening panel members. Completed applications shall be submitted to the chief magistrate judge who will refer these applications to the members of the Panel Selection Committee. At its meetings, the Committee shall review the existing panel membership, applications for membership, and shall make additions or deletions to the panel membership as may be appropriate. The Committee will condition panel membership upon a continued demonstration of proficiency, ability, and interest in representation of the legally indigent. In determining the membership of the panel, the Committee shall also consider comments and recommendations of the districts and magistrate judges of this court. 
  
4.  Training Panel. The Panel Selection Committee may establish a "CJA Training Panel," consisting of attorneys who do not have the experience required for membership on the CJA Panel. Training Panel members may be assigned, by the Court, to assist members of the CJA Panel or attorneys in the Federal Defender Program in a "second chair" capacity. Training Panel members shall not be eligible to receive appointments independently, and will not receive compensation for their services in assisting the Federal Defender Program or CJA Panel members. Prior service on the CJA Training Panel is not a requirement for membership on the CJA Panel. Service on the Training Panel will assist, but will not guarantee, admission of an attorney to the CJA Panel. 
  
5.  Notification of amendments to CJA Panel. After each meeting of the Panel Selection Committee, or at any time after the membership of the CJA Panel or Training Panel has been amended, the Committee shall distribute a copy or amended copy of the panel of attorneys to each district and magistrate judge of this district. A copy of this list shall also be made available to the Federal Defender Program the U.S. Attorney's Office, U.S. Probation, U.S. Pretrial Services, and the U.S. Marshals Service. A copy of the current list of the panel of attorneys shall be kept on file with the Clerk of Court. 
  

II. SELECTION FOR APPOINTMENT 
  
A.  MAINTENANCE OF LIST OF DISTRIBUTION OF APPOINTMENTS 
  
The chief magistrate judge and the Federal Defender Program shall maintain a current list of all attorneys included on the CJA Panel, with current office addresses, e-mail addresses, telephone numbers and fax numbers, as well as a statement of qualifications and experience. The Clerk of Court shall furnish a copy of this list to each district and magistrate judge. 
  
B.  METHOD OF SELECTION 
  
Appointments from the list of panel attorneys shall be at the Court's discretion taking into consideration work load and availability, the nature and complexity of the case, an attorney's experience, geographical considerations, and the promptness of the attorney's response to the Court's inquiry regarding availability. The Court should seek a balanced distribution of appointments and compensation among the members of the CJA Panel, and quality representation for each CJA defendant. 
  

III. COMPENSATION - FILING OF VOUCHERS 
  
Claims for compensation shall be submitted, on the appropriate CJA form, to the office of the Clerk of Court. The Clerk of Court shall review the claim form for mathematical and technical accuracy, and for conformity with the Guidelines for the Administration of the Criminal Justice Act (Volume VII, Guide to Judiciary Policies and Procedures)  and, if correct, shall forward the claim form for the consideration and action of the magistrate judge assigned to the case who, after review and recommendation will forward the claim to the district assigned to the case. 
  

——————————

 Appendix II 
Bylaws of Federal Defender Program, Inc.

Rules text
ARTICLE I 
Purpose 
  
The purpose of Federal Defender Program, Inc. is generally summarized as follows:  
  
To act as the Community Defender Organization of the Northern District of Georgia, as provided for in 18 U.S.C.A. Section 3006A(2)(B), and to administer the Criminal Justice Act in and for said court and the court's Plan implementing said Act in the Northern District of Georgia as the same may be amended from time to time. In administering said Plan the corporation shall in its capacity as a community nonprofit defender organization be specifically responsible for furnishing attorneys and rendering services to persons entitled to representation and services under the Criminal Justice Act, as amended, and to receive payments under said Act. 
  
Commensurate with the above responsibilities the corporation shall likewise administer a trial oriented clinical education program for selected law school students intended to interest and train future attorneys in the practice of criminal law thereby assuring continued availability of trial oriented criminal practitioners to represent the legally indigent. Funds other than those granted under the Criminal Justice Act will be used to support this program. 
  
The corporation also has such powers as are now or may hereinafter be granted by the Georgia Nonprofit Corporation Code of the State of Georgia. 
  
ARTICLE II 
Offices 
  
The corporation shall have and continuously maintain in this state a registered office and a registered agent whose office is identical with such registered office, and may have other offices within or without the State of Georgia as the Board of Directors may from time to time determine. 
  
ARTICLE III 
Board of Directors 
  
SECTION 1. GENERAL POWERS. The Board of Directors shall have the responsibility to manage and direct the property, affairs, and business of the corporation, including the furnishing of counsel in criminal cases as provided for in the court's Plan and the training of law students. 
  
SECTION 2. NUMBER, TENURE AND QUALIFICATIONS. The number of Directors shall be a maximum of twenty and a minimum of ten persons. The president, vice president, secretary and treasurer of the corporation shall serve as ex-officio members of the Board of Directors. All terms of membership shall be as indicated by order of the judges of the United States District Court for the Northern District of Georgia. 
  
SECTION 3. ELECTION OF DIRECTORS. The initial Board of Directors and its Chairman are to be selected by the unanimous vote of all the judges of the United States District Court for the Northern District of Georgia. Thereafter members of the Board of Directors will be elected by a majority vote of all the judges of the United States District Court for the Northern District of Georgia. 
  
SECTION 4. VOTING RIGHTS. Each Director shall be entitled to one vote on each matter submitted to a vote of the Directors. 
  
SECTION 5. RESIGNATION. Any Director may resign by filing a written resignation with the Secretary. 
  
ARTICLE IV 
Meetings of the Board of Directors 
  
SECTION 1. ANNUAL MEETING. An annual meeting of the Board of Directors shall be held on the first Thursday in October (or subject to appropriate notice, at any alternate approximate date), for the purpose of installing officers and for the transaction of such other business as may come before the meeting. If such day be a legal holiday, the meeting shall be held at the same hour on the next succeeding business day. 
  
SECTION 2. QUARTERLY AND SPECIAL MEETINGS. Quarterly Meetings of the Board of Directors shall be held on the first Thursday in January, April, July and October and Special Meetings may be called at any time either by the president or by not less than one-tenth of the Directors having voting rights. 
  
SECTION 3. PLACE OF MEETING. The Board of Directors may designate any place, either within or without the State of Georgia, as the place of meeting for an annual meeting, quarterly meeting or any special meeting called by the Board of Directors. If no designation is made, the place of meeting shall be the offices of the Corporation, provided, however, that if all of the members shall meet at any time and place, either within or without the State of Georgia, and consent to the holding of a meeting, such meeting shall be valid without call or notice, and at such meeting any corporate action may be taken. 
  
SECTION 4. NOTICE OF MEETINGS. Written or printed notice stating the place, day and hour of any meeting of Directors shall be delivered, either personally or by mail, to each Director entitled to vote at such meeting, not less than five nor more than forty days before the day of such meeting, by or at the direction of the president, or the secretary, or the officers or persons calling the meeting. In case of a special meeting or when required by statute or by these bylaws, the purpose for which the meeting is called shall be stated in the notice. If mailed, the notice of a meeting shall be deemed delivered when deposited in the United States mail addressed to the member at his address as it appears on the records of the corporation, with postage thereon prepaid. 
  
SECTION 5. MANNER OF ACTING. The act of a majority of the Directors present at a meeting at which a quorum is present shall be the act of the Board of Directors, except where otherwise provided by law or by these bylaws. 
  
SECTION 6. INFORMAL ACTION BY DIRECTORS. Any action required to be taken at a meeting of the Directors of the corporation, or any other action which may be taken at a meeting of Directors, may be taken without a meeting if a consent in writing, setting forth the action so taken, shall be signed by all of the Directors entitled to vote with respect to the subject matter thereof, or such action may be taken by the Executive Committee of the Board of Directors. 
  
SECTION 7. QUORUM. The Directors holding one-third of the votes which may be cast at any meeting shall constitute a quorum at such meeting. If a quorum is not present at any meeting of Directors, a majority of the Directors present may adjourn the meeting from time to time without further notice. 
  
SECTION 8. COMPENSATION. Directors as such shall not receive any stated salaries for their services. 
  
SECTION 9. VACANCIES. Any vacancy occurring in the Board of Directors or any directorship to be filled by reason of an increase in the number of Directors, shall be filled by majority vote of all the judges of the United States District Court for the Northern District of Georgia. A Director elected to fill a vacancy shall be elected for the unexpired term of his predecessor in office. 
  
ARTICLE V 
Officers 
  
SECTION 1. OFFICERS. The officers of the corporation shall be a president who shall serve as Chairman of the Board, a First Vice President who shall serve as President-elect, one or more other vice presidents (the number thereof to be determined by the Board of Directors), a treasurer, a secretary and such other officers as may be elected in accordance with the provisions of this Article. The Board of Directors may elect or appoint such other officers as it shall deem desirable, such officers to have the authority and perform the duties prescribed from time to time by the Board of Directors. Any two or more offices may be held by the same person, except the offices of president and secretary. 
  
SECTION 2. EXECUTIVE DIRECTOR. The Directors shall employ an Executive Director who shall have the general responsibility of carrying out the purposes and business of the corporation subject to approval and direction from the Board of Directors. 
  
SECTION 3. ELECTION AND TERM OF OFFICE. The officers shall be elected annually by the Board of Directors at its July quarterly meeting and installed at its regular annual meeting. If the election of officers shall not be held at such meeting, such election shall be held as soon as convenient thereafter. Vacancies may be filled or new offices created and filled at any meeting of the Board of Directors. Each officer shall hold office until his successor shall have been duly elected and shall have qualified. 
  
SECTION 4. REMOVAL. Any officer or agent elected or appointed by the Board of Directors may be removed by the Board of Directors whenever in its judgment the best interests of the corporation would be served thereby. 
  
SECTION 5. VACANCIES. A vacancy in any office because of death, resignation, removal, disqualification or otherwise, may be filled by the Board of Directors for the unexpired portion of the term. 
  
SECTION 6. PRESIDENT. The president shall be the principal executive officer of the corporation and Chairman of the Board of Directors and shall in general supervise and control all of the business and affairs of the corporation as authorized by the Board of Directors. He may sign, with the secretary or any other proper officer of the corporation authorized by the Board of Directors, any deeds, mortgages, bonds, contracts, or other instruments which the Board of Directors has authorized to be executed, except in cases where the signing and execution thereof shall be expressly delegated by the Board of Directors or by these bylaws or by statute to some other officer or agent of the corporation; and in general shall perform all duties incident to the office of president and such other duties as may be prescribed by the Board of Directors from time to time. 
  
SECTION 7. VICE PRESIDENT. In the absence of the president or in the event of his inability or refusal to act, the vice president (or in the event there be more than one vice president, the vice presidents in the order designated, or in the absence of any designation, then in the order of their elections) shall perform the duties of the president, and when so acting, shall have all the powers of and be subject to all the restrictions upon the president. Any vice president shall perform such other duties as from time to time may be assigned to him by the president or by the Board of Directors. 
  
SECTION 8. TREASURER. If required by the Board of Directors, the treasurer shall give a bond for the faithful discharge of his duties in such sum and with such surety or sureties as the Board of Directors shall determine. He shall have charge and custody of and be responsible for all funds and securities of the corporation; receive and give receipts for moneys due and payable to the corporation in such banks, trust companies or other depositories as shall be selected in accordance with the provisions of Article VII of these bylaws; and in general perform all the duties incident to the office of treasurer and such other duties as from time to time may be assigned to him by the president or by the Board of Directors. 
  
SECTION 9. SECRETARY. The secretary shall keep the minutes of the meetings of the Board of Directors in one or more books provided for that purpose; see that all notices are duly given in accordance with the provisions of these bylaws or as required by law; be custodian of the corporate records and of the seal of the corporation and see that the seal of the corporation is affixed to all documents, the execution of which on behalf of the corporation under its seal is duly authorized in accordance with the provisions of these bylaws; keep a register of the post office address of each member which shall be furnished to the secretary by such member; and in general perform all duties incident to the office of secretary and such other duties as from time to time may be assigned to him by the president or by the Board of Directors. 
  
SECTION 10. ASSISTANT TREASURERS AND ASSISTANT SECRETARIES. If required by the Board of Directors, the assistant treasurers shall give bonds for the faithful discharge of their duties in such sums and with such sureties as the Board of Directors shall determine. The assistant treasurers and assistant secretaries, in general, shall perform such duties as shall be assigned to them by the treasurer or the secretary or by the president or the Board of Directors. 
  
ARTICLE VI 
Committees 
  
SECTION 1. EXECUTIVE COMMITTEE. The officers of the corporation shall act as an Executive Committee. The Chairman of the Board of Directors shall serve as Chairman of the Executive Committee. The Executive Committee shall have and exercise the full and complete authority of the Board of Directors in the management of the corporation between meetings of the Board. A majority of the Executive Committee shall constitute a quorum. 
  
SECTION 2. COMMITTEES OF DIRECTORS. The Chairman of the Board of Directors may designate one or more committees, each of which shall consist of two or more Directors. 
  
SECTION 3. TERM OF OFFICE. Each member of a committee shall continue as such until the next annual meeting of the Directors of the corporation and until his successor is appointed, unless the committee shall be sooner terminated, or unless such member be removed from such committee, or unless such member shall cease to qualify as a member thereof. 
  
SECTION 4. CHAIRMAN. One member of each committee shall be appointed chairman. 
  
SECTION 5. VACANCIES. Vacancies in the membership of any committee may be filled by appointments made in the same manner as provided in the case of the original appointments. 
  
SECTION 6. INFORMAL ACTION BY COMMITTEES. Any action required to be taken at a meeting of a committee or any other action which may be taken at a meeting of a committee may be taken without a meeting if a consent in writing setting forth the action so taken shall be signed by all the members of the committee entitled to vote with respect to the subject matter thereof. 
  
SECTION 7. RULES. Each committee may adopt rules for its own government not inconsistent with these bylaws or with rules adopted by the Board of Directors. 
  
ARTICLE VII 
Contracts, Checks, Deposits and Funds 
  
SECTION 1. CONTRACTS. The Board of Directors may authorize any officer or officers, agent or agents of the corporation, in addition to the officers so authorized by these bylaws, to enter into any contract or execute and deliver any instrument in the name of and on behalf of the corporation and such authority may be general or confined to specific instances. 
  
SECTION 2. CHECKS, DRAFTS, ETC. All checks, drafts or other order for the payment of money, notes or other evidences of indebtedness issued in the name of the corporation, shall be signed by such officer or officers, agent or agents of the corporation and in such manner as shall from time to time be determined by resolution of the Board of Directors. In the absence of such determination by the Board of Directors such instruments shall be signed by the president, a vice president, or the treasurer or an assistant treasurer of the corporation. 
  
SECTION 3. DEPOSITS. All funds of the corporation shall be deposited from time to time to the credit of the corporation in such banks, trust companies or other depositories as the Board of Directors may select. 
  
SECTION 4. GIFTS. The Board of Directors may accept on behalf of the corporation any contribution, gift, bequest or devise for the general purpose or for any special purpose of the corporation. 
  
SECTION 5. INDEMNIFICATION OF OFFICERS AND DIRECTORS. The corporation shall indemnify the Directors and officers of the corporation and may purchase and maintain liability insurance on their behalf under the conditions of, to the extent provided in, and subject to the limitations of Sections 22-2261 and 22-717 of the Georgia Code Annotated. 
  
ARTICLE VIII 
Certificates of Membership 
  
SECTION 1. CERTIFICATES OF MEMBERSHIP. The Board of Directors may provide for the issuance of certificates evidencing membership on the Board of Directors of the corporation which shall be in such form as may be determined by the Board. Such certificates shall be signed by the president or a vice president and by the secretary or an assistant secretary and shall be sealed with the seal of the corporation. All certificates evidencing membership shall be consecutively numbered. The name and address of each Director and the date of issuance of the certificate shall be entered on the records of the corporation. 
  
SECTION 2. ISSUANCE OF CERTIFICATES. When a Director has been elected to membership as a Director, a certificate of membership shall be issued in his name and delivered to him by the secretary, if the Board of Directors shall have provided for the issuance of certificates of membership under the provisions of Section 1 of this Article. 
  
ARTICLE IX 
Books and Records 
  
The corporation shall keep correct and complete books and records of account and shall also keep minutes of the proceedings of the Board of Directors and committees having any of the authority of the Board of Directors, and shall keep at the registered or principal office a record giving the names and addresses of the Directors entitled to vote. All books and records of the corporation may be inspected by any Director, or his agent or attorney, for any proper purpose at any reasonable time. There shall be an annual audit of the books of the corporation by a certified public accountant. 
  
ARTICLE X 
Fiscal Year 
  
The fiscal year of the corporation shall begin on the first day of October and end on the last day of September in each year. 
  
ARTICLE XI 
Seal 
  
The Board of Directors shall provide a corporate seal which shall be in the form of a circle and shall have inscribed thereon the name of the corporation and the words "Corporate Seal, Georgia." 
  
ARTICLE XII 
Waiver of Notice 
  
Whenever any notice whatever is required to be given under the provisions of the Nonprofit Corporation Code of Georgia or under the provisions of the Articles of Incorporation or by the bylaws of the corporation, a waiver thereof in writing signed by the person or persons entitled to such notice, whether before or after the time stated herein, shall be deemed equivalent to the giving of such notice. 
  
ARTICLE XIII 
Amendments to Bylaws 
  
These bylaws may be altered, amended, or repealed and new bylaws may be adopted at any meeting of the Directors provided that ten (10) days' notice of such meeting specifying the substance of any such proposed changes in the bylaws has been given to all the Directors. 
  

  Editor's notes. - "Sections 22-2611 and 22-717 of the Georgia Code Annotated," referred to in Section 5 of Article VII of the bylaws, refer to provisions of the 1933 Code. These provisions presently appear as O.C.G.A. §§ 14-3-850 and 14-2-850 et seq., respectively.  

Georgia Nonprofit Corporation Code. - See § 14-3-1.  

——————————

Appendix E. Forfeiture of Collateral Schedule in Misdemeanor and Petty Offenses for The United States District Court Northern District of Georgia

(a)  For misdemeanor and petty offenses listed below, whether originating under the applicable Federal Statute or regulation or applicable State Statute by virtue of the Assimilated Crimes Act (18 U.S.C. § 13), occurring within the territorial jurisdiction of the United States magistrate, it is hereby ordered that collateral may be posted in lieu of the appearance of the offender, unless otherwise specified in this rule. 
  
(b)  Upon the failure of the person charged with an offense or offenses to appear before the United States magistrate for trial of the offense or offenses listed below, except those offenses denominated "mandatory appearance," and not aggravated, as provided below, the collateral in the amount listed opposite the offense shall be forfeited to the United States. The posting of said collateral shall signify that the offender neither contests the charge nor requests a hearing before the United States magistrate, and said collateral shall be administratively forfeited. 
  
(c)  When an asterisk (*) is inserted next to the listed violation, no forfeiture will be permitted nor will a forfeiture be permitted on violations contributing to an accident with personal injury or property damage in excess of $300.00. 
  
(d)  Where the collateral forfeiture schedule lists a minimum and maximum amount, the issuing officer shall list the amount to be forfeited as the minimum amount unless the officer determines that the circumstances are aggravated, in which event the amount to be forfeited shall be the maximum amount listed, or any lesser amount above the minimum as fixed by the issuing officer. 
  
(e)  Notwithstanding the collateral schedule attached hereto, the issuing officer shall be authorized to determine whether the circumstances of the offense are so aggravated that a mandatory appearance should be required, in which case the issuing officer shall be authorized to fix the offense as a mandatory appearance offense. 
  
(f)  Whenever a check is returned to the clerk as uncollectable for any reason within the control of the payor, the offense for which the collateral was posted shall become a mandatory appearance offense, and shall be referred immediately to the appropriate magistrate for a mandatory hearing. 
  
(g)  When the offender fails to pay the specified collateral and fails to answer a summons to appear, the magistrate may consider and treat the offense as a mandatory appearance offense, and thereafter refuse any tender of the collateral payment and set the case for hearing, or in his discretion increase the collateral. 
  
(h)  There shall be maintained in the office of the clerk and with each United States magistrate a current list of the misdemeanor and petty offenses and fines applicable thereto for which forfeiture of collateral security may be accepted. 
  
Unless otherwise specifically ordered by a United States Court of the Northern District of Georgia, any wildlife or property which has been seized within the jurisdiction of the Northern District of Georgia under the authority of the Migratory Bird Treaty Act, 16 U.S.C. §§ 703-711; the National Wildlife Refuge Systems Administration Act, 16 U.S.C. §§ 668dd-668ee; the Eagle Protection Act, 16 U.S.C. §§ 668-668e; the Endangered Species Act, 16 U.S.C. §§ 1531-1542; the Migratory Waterfowl Hunting Stamp Act, 16 U.S.C. §§ 718-718i; the Airborne Hunting Act, 16 U.S.C. §§ 742j-742j2; the Marine Mammal Protection Act, 16 U.S.C. §§ 1361-3378, where final disposition of the case has been made by either payment of a forfeiture of collateral or a judgment by the court on behalf of the Government and where so authorized by statute, such wildlife or property shall be forfeited to the U.S. Government and disposed of by the U.S. Fish and Wildlife Service in such a manner as described by Title 50, Code of Federal Regulations, Part 12.  
  
The offenses for which collateral may be posted in lieu of appearance by the person charged with said offenses are:  
  
     

                                                                                         
Violation                                                          Collateral 
--------------------------------------------------------------- --------------- 

                                                                              
                                                                              
BICYCLES                                                                      
Riding on roadway in violation of traffic regulations ............... $25.00  
No front light ....................................................... 25.00  
No rear light or reflector ........................................... 25.00  
Riding in undesignated area ....................................... 25.00 
    
                                                                              
BOATING AND WATER SPORTS                                                      
Boating (includes personal water craft)                                       
Launching or operating boat without permit or in restricted or                
prohibited area .................................................. 50.00      
Operating unregistered or unnumbered boat ............................ 50.00  
Improper, inadequate or unsafe equipment, including flotation                 
devices, flame arrestors, adequate ventilation, or fire                       
extinguishers, etc. .............................................. 25.00      
Absence of operator's license or permit .............................. 25.00  
Rules of the road .................................................... 25.00  
*Collision or accident                                                        
*Failure to report collision or accident if damage over .............. 25.00  
Reckless or negligent operation ...................................... 50.00  
Improper riding in or on-operator .................................... 25.00  
Improper riding in or on-passenger ................................... 25.00  
*Operating while intoxicated                                                  
Private vessel in commercial operation or carry passengers for                
hire without valid permit ........................................ 50.00      
Launching or removing from water in undesignated areas ............... 25.00  
Improper or unsafe speed or violating posted speed signs ............. 25.00  
Operating in prohibited areas or too close to swimmers ............... 50.00  
Attaching vessel to or interfering with buoy, channel marker, or              
other navigational aid ........................................... 50.00      
Operating vessel so as to obstruct or impede other vessel ............ 25.00  
Operating vessel with improper°efective muffler ...................... 25.00  
Anchoring or leaving vessel unattended without permit ................ 25.00  
Use of Air Boat except as designated ................................. 25.00  
*Vessel of prohibited length                                                  
*Unlawful installation of obstruction to navigation                           
Overloading of vessel ................................................ 50.00  
Discharge or dumping of pollutants, waste, or refuse .......... 50.00-200.00  
Disregarding signal to stop or request to board vessel by officer .... 50.00  
Swimming, Diving, Snorkling                                                   
Diving from bridge or other structures ............................... 50.00  
Within prohibited area ............................................... 25.00  
Failure to display international diving flag ......................... 25.00  
Water Skiing and Surfing                                                      
In prohibited or undesignated areas or in reckless manner ............ 50.00  
Failure to comply with towing regulations ............................ 25.00  
Failure to wear approved lifesaving device ........................ 25.00 
    
                                                                              
CAMPING AND PICNICKING                                                        
Camping                                                                       
Undesignated areas .................................................. $50.00  
Disregard of time limits ............................................. 50.00  
Installation of permanent camp or facilities .................. 50.00-100.00  
Failure to clean site upon departure ................................. 50.00  
Use of camp for prohibited hunting ................................... 50.00  
Violation of other camping regulations ............................... 50.00  
Firearms, traps, and other weapons in natural and                             
historical areas and national parkways ...................... 100.00          
*Fraudulently obtaining food, lodging, or other accommodations or services in 
park area                                                                     
Picnicking in undesignated areas ..................................... 25.00  
Unauthorized use of portable engines or motors ....................... 50.00  
Public assemblies, meetings, gatherings, events, etc., in camping             
areas without permit ............................................. 25.00      
Sanitation                                                                    
*Polluting of water, watershed, or water supplies                             
Dumping refuse or waste from trailer or vehicle ...................... 50.00  
Unauthorized disposition of garbage, littering, etc. .......... 25.00-100.00  
Fires                                                                         
Unauthorized storage of fuels ........................................ 25.00  
Fire in undesignated area ..................................... 25.00-100.00  
Leaving fire unattended ....................................... 25.00-100.00  
Failure to extinguish fire upon departure ..................... 25.00-100.00  
Gathering of live wood ......................................... 25.00-50.00  
Improper disposal of ignited materials ............................ 25.00 
    
                                                                              
HUNTING AND FISHING                                                           
(Other than game covered by Migratory Bird Treaty Act                         
[16 U.S.C. § 703, et seq.])                                                   
Hunt, trap, and fish without license .......................... 40.00-100.00  
Not carrying and displaying license ............................ 10.00-50.00  
False statements, altering, borrowing, lending license ........ 50.00-500.00  
Unlawful weapon ............................................... 50.00-100.00  
*Hunting while under influence                                                
Destroy or molest eggs, nest, young .................................. 50.00  
Exceeding bag limit ............................. 50.00 First Animal or Bird  
                                                     and 25.00 Each Additional
Hunting over bait ............................................. 50.00-100.00  
Shooting from vehicle ......................................... 50.00-200.00  
Possession during closed season ............................... 50.00-500.00  
Killing male deer without visible antlers ..................... 50.00-500.00  
Killing deer by spotlighting ................................. 100.00-500.00  
Employment of light where deer frequent ...................... 100.00-500.00  
Take fish unlawfully .......................................... 25.00-100.00  
Killing antlerless deer ....................................... 50.00-500.00  
Taking game or fish during closed season ...................... 50.00-500.00  
Killing turkey during closed season .......................... 200.00-500.00  
Destroying posted signs ...................................... 100.00-500.00  
Trespass on posted property ................................... 50.00-100.00  
Failing to have required life preservers ...................... 25.00-100.00  
Casting garbage in water ...................................... 50.00-100.00  
Using illegal recorded animal calls ........................... 50.00-200.00  
Failing to tag big game at place of kill ...................... 50.00-100.00  
Hunting quail in snow .......................................... 25.00-50.00  
Violation of Hunting and Fishing Regulations not set forth                    
specifically herein .................................... 50.00-100.00 
        
                                                                              
MIGRATORY BIRD TREATY ACT                                                     
                                  16 USC 703                                  
50 C.F.R. 20                                                                  
Illegal shotgun ............................................. $100.00-300.00  
Sink box, motor driven conveyance, or aircraft ............... 100.00-300.00  
Illegally equipped or operated boat or other craft ........... 100.00-300.00  
Live birds as decoy .......................................... 200.00-500.00  
Recorded or other electronic imitation of bird calls ......... 200.00-500.00  
Rallying, driving, or stirring up birds by motor driven                       
conveyance ............................................... 100.00-500.00      
Baiting ...................................................... 200.00-500.00  
Over legal limit (take/possess) ..... Non-Waterfowl 150.00 + 25.00 each bird  
................................... Waterfowl 250.00 + 50.00 each bird        
......................................... Dove 150.00 +25.00 each bird        
Hunting before/after legal hours ............................. 100.00-300.00  
Hunting during closed season ................................. 250.00-500.00  
Wanton waste ........................... 150.00 first bird + 25.00 each bird  
Unlawful transport ........................................... 100.00-500.00  
Import-export ................................................ 150.00-500.00  
Trap birds .................................................... 50.00-500.00  
Take with rifle/other illegal gun ............................ 100.00-300.00  
Possess wounded live migratory game birds .................... 100.00-200.00  
Tagging and/or record keeping ................................ 100.00-300.00  
Possession of lead shot in closed area ....................... 100.00-200.00  
Species identification requirement ........................... 100.00-200.00  
Violation of other federal law ............................... 100.00-200.00  
Violation of state law ....................................... 100.00-300.00  
Preservation facility violation .............................. 100.00-200.00  
Other Part 20 violations not specifically listed .............. 50.00-500.00  
50 C.F.R. 21 - Birds                                                          
Sell, purchase, barter parts without permit .................. 200.00-500.00  
Take, possess, transport, import, or export parts with-                       
out permit ............................................... 100.00-300.00      
Unlawful marking of captive reared birds .......................... 200.00 +  
                                                         25.00-50.00 each bird
Practice taxidermy, falconry, sale without permit ............ 200.00-500.00  
Violations of other Part 21 regulations ...................... 200.00-500.00  
                                16 USC 703-711                                
*Sale/Purchase birds                                                          
Take/possess migratory nongame birds or parts thereof ........ 100.00-500.00  
                                16 USC 718(a)                                 
Hunt waterfowl without stamp ........................................ 150.00  
Loan or borrow stamp ................................................ 150.00  
Hunt waterfowl with unsigned stamp ................................... 50.00  
                                  16 USC 668                                  
*Take, possess, sell, purchase, barter, transport, import or export any bald  
or golden eagle 
                                                           
                                                                              
ENDANGERED SPECIES ACT                                                        
                                 16 USC 1538                                  
50 C.F.R. 17 - Endangered Wildlife                                            
Knowingly attempt to violate endangered wildlife pro-                         
hibitions ................................................ 300.00-500.00      
Knowingly import or export endangered                                         
species .................................... 500.00 + 100.00 each animal      
Knowingly take an endangered species ........... 500.00 + 100.00 each animal  
Knowingly possess, sell, transport and unlawfully take                        
endangered species ......................... 500.00 + 100.00 each animal      
Knowingly transport an endangered species in inter-                           
state commerce for a commercial activity ... 750.00 + 100.00 each animal      
Knowingly sell or offer for sale an endangered species                        
in interstate or foreign commerce .......... 500.00 + 100.00 each animal      
Knowingly violate captive-bred endangered species reg-                        
ulations ................................... 250.00 + 100.00 each animal      
Knowingly violate requirements for endangered species                         
requirements for scientific purposes or for the                               
enhancement of propagation or survival                                        
permits ........................................ 250.00 + 100.00 each animal  
Knowingly violate requirements for endangered species eco-                    
nomic hardship permit ...................... 250.00 + 100.00 each animal      
Threatened Wildlife                                                           
Knowingly violate threatened wildlife pro-                                    
hibitions .................................. 250.00 + 100.00 each animal      
Knowingly violate special regulations for threatened                          
mammals ..................................... 250.00 + 50.00 each animal      
Knowingly violate special regulations for threatened                          
birds ......................................... 250.00 + 50.00 each bird      
Knowingly violate special regulations for threatened                          
reptiles ................................... 250.00 + 50.00 each reptile      
Knowingly violate special regulations for threatened                          
amphibians .................................. 250.00 + 50.00 each animal      
Knowingly violate special regulations for threatened                          
fishes ........................................ 250.00 + 50.00 each fish      
Knowingly violate special regulations for threatened                          
crustaceans ................................. 250.00 + 50.00 each animal      
Knowingly violate special regulations for threatened                          
insects ..................................... 250.00 + 50.00 each insect      
Endangered Plants                                                             
Knowingly violate endangered plant regulations ............. 250.00-500.00 +  
                                                              25.00 each plant
Threatened Plants                                                             
Knowingly violate threatened plant regulations ............ $100.00-250.00 +  
                                                              25.00 each plant
50 C.F.R. 23 - Endangered Species Convention                                  
Knowingly attempt to violate the Endangered Species                           
Convention Prohibitions .................................. 300.00-500.00      
Knowingly import an Appendix I, II or III species ................. 500.00 +  
                                                             50.00 each animal
Knowingly export an Appendix I, II, or III species ................ 500.00 +  
                                                             50.00 each animal
Knowingly re-export an Appendix I, II or III species .............. 500.00 +  
                                                             50.00 each animal
Knowingly possess unlawfully imported, exported,                              
or re-exported Appendix I, II or III species ........... 200.00-500.00 +      
                                                            50.00 each animal 

                                                                              
MARINE MAMMAL PROTECTION ACT                                                  
                                16 USC 1371-72                                
Knowingly transport, purchase, sell any marine                                
mammal ................................................... 200.00-500.00      
50 C.F.R. 18                                                                  
Knowingly import marine mammals .............................. 200.00-500.00  
Knowingly possess, sell, transport, import illegally                          
taken marine mammals .................................. 200.00-500.00 
        
                                                                              
AIRBORNE HUNTING ACT                                                          
                                16 USC 742 J-1                                
50 C.F.R. 19                                                                  
Use aircraft to harass wildlife .............................. 250.00-500.00  
*Other violations 
                                                            
                                                                              
LACEY ACT                                                                     
                                 18 USC 42(a)                                 
50 C.F.R. 16 - Regulate Importation or Shipment of Injurious Species          
Import fish or eggs of the family Salmonidae ............... 200.00-500.00 +  
                                                               10.00 each fish
Import, transport, or acquire prohibited species of live                      
mammals .............................. 200.00-500.00 + 25.00 each animal      
Release of imported live mammals or progeny to the                            
wild without authorization ............................. 200.00-500.00 +      
                                                             25.00 each animal
Import, transport, or acquire prohibited species of live                      
birds or eggs thereof .................. 200.00-500.00 + 25.00 each bird      
Release of imported live wild game birds or progeny to                        
the wild without authorization ......... 200.00-500.00 + 25.00 each bird      
Release of imported live wild nongame birds or                                
progeny to the wild without authorization ........ 200.00-500.00 + 25.00      
                                                                     each bird
Importation of eggs of wild nongame birds .................. 200.00-500.00 +  
                                                                25.00 each egg
Importation of fish or eggs of the family clariidae ........ 200.00-500.00 +  
                                                               10.00 each fish
Release of imported live wild fish, mollusks, crustaceans, or progeny or eggs 
thereof to the wild without authorization .............. 200.00-500.00 +      
                                                            10.00 each species
Importation of live or dead fish or eggs of salmonoids                        
of the family Salmonidae which are not processed and not                      
accompanied by the required disease free                                      
certificate ............................ 200.00-500.00 + 10.00 each fish      
Release of imported live wild amphibians or progeny or                        
eggs thereof to the wild without authorization ......... 200.00-500.00 +      
                                                            25.00 each species
Release of imported live reptiles or progeny or eggs                          
thereof to the wild without authorization .............. 200.00-500.00 +      
                                                            25.00 each species
Failure to properly confine injurious species ................ 100.00-250.00  
Transfer of injurious species to unauthorized person ......... 200.00-500.00  
                                                          + 25.00 each species
Failure to notify authorities of escape of injurious                          
species ............................................... 100.00-250.00 
        
                                                                              
LACEY ACT AMENDMENTS OF 1981                                                  
                                 16 USC 3372                                  
16 USC 3372(a)(1)                                                             
Knowingly import, export, transport, sell, receive, acquire or                
purchase any fish or wildlife or plant taken or possessed in                  
violation of any law, treaty, or regulation of the U.S. or in                
violation of any Indian tribal law.                                           
Fish .............................................. 200.00 + 10.00 each fish  
Big Game ....................................... 500.00 + 100.00 each animal  
Small Game ...................................... 200.00 + 25.00 each animal  
Furbearer ....................................... 200.00 + 25.00 each animal  
Bird .............................................. 200.00 + 25.00 each bird  
Plant ............................................ 200.00 + 25.00 each plant  
Other ......................................... 100.00 + 25.00 each specimen  
Shellfish - oysters/clams/shimp/crabs .......... 200.00 + 25.00 each species  
16 USC 3372(a)(2)                                                             
Knowingly import, export, transport, sell, receive, acquire, or               
purchase in interstate or foreign commerce:                                   
    (A) Any fish or wildlife taken, possessed, transported or                 
    sold in violation of any law or regulation of any state or in             
    violation of any foreign law or                                           
    (B) Any plant taken, possessed, transported or sold in                    
    violation of any law or regulation of any state.                          
Fish .............................................. 200.00 + 10.00 each fish  
Big Game ....................................... 500.00 + 100.00 each animal  
Small Game ...................................... 200.00 + 25.00 each animal  
Furbearer ....................................... 200.00 + 25.00 each animal  
Bird .............................................. 200.00 + 25.00 each bird  
Plant ............................................ 100.00 + 25.00 each plant  
Other ......................................... 200.00 + 25.00 each specimen  
Shellfish - oysters/clams/shimp/crabs .......... 200.00 + 25.00 each species  
16 USC 3372(a)(3)                                                             
Within the special maritime and territorial jurisdiction of the               
U.S. (as defined in Section 7 of Title 18):                                   
    (A) To knowingly possess any fish or wildlife taken,                      
    possessed, transported or sold in violation of any law or                 
    regulation of any state or in violation of any foreign law or             
    Indian tribal law.                                                        
    (B) To knowingly possess any plant taken, possessed,                      
    transported or sold in violation of any law or regulation of              
    any state.                                                                
Fish .............................................. 200.00 + 10.00 each fish  
Big Game ....................................... 500.00 + 100.00 each animal  
Small Game ...................................... 200.00 + 25.00 each animal  
Furbearer ....................................... 200.00 + 25.00 each animal  
Bird .............................................. 200.00 + 25.00 each bird  
Plant ............................................ 200.00 + 25.00 each plant  
Other ......................................... 200.00 + 25.00 each specimen  
Shellfish ................................................... 200.00-2000.00  
16 USC 3372(a)(4)                                                             
Knowingly having imported, exported, transported, sold,                       
purchased or received any fish or wildlife or plant imported, from            
any foreign commerce, to make or submit any false record,                     
account, label, or identification thereof ............... 250.00              
16 USC 3372(a)(5)                                                             
Attempt to commit any act described in 3372(a) paragraphs (1)                 
through (4) ............................................. 100.00              
                                 18 USC 42(c)                                 
Transportation of wildlife under inhumane or unhealthy                        
conditions ............................................ $250.00-500.00 +      
                                                      25.00 each animal, etc. 

                                                                              
WILD BIRD CONSERVAITON ACT                                                    
                             16 USC §§ 4901-4916                              
50 C.F.R. 15                                                                  
Import in excess of quota feathers belonging to species listed in             
50 C.F.R. 15.11 ......................... 100.00-250.00 + 10.00 per bird      
                        General FWS Permit Regulations                        
50 C.F.R. 13                                                                  
Unauthorized transfer of FWS issued permit .......................... 100.00  
Failure to notify of new address of FWS permitee ..................... 50.00  
Failure to notify of name change of FWS permitee ..................... 50.00  
Unauthorized altering of FWS permit ................................. 200.00  
Failure to display FWS permit ........................................ 50.00  
Failure to file reports required by FWS permit ................ 50.00-200.00  
Failure to maintain records required by FWS permit ............ 50.00-200.00  
Failure to allow inspection of activity authorized by FWS permit . 400.00 
    
                                                                              
GENERAL REGULATIONS  FOR IMPORTATION & TRANSPORTATION OF WILDLIFE             
50 C.F.R. 14                                                                  
Knowingly import or export wildlife at a nondesignated Port of                
Entry ........................................................... 250.00      
Knowingly fail to allow detention and inspection of imported or               
exported wildlife ............................................... 250.00      
Knowingly release from U.S. Customs imported or exported                     
wildlife without FWS clearance .................................. 250.00      
Knowingly import wildlife without filing a Declaration of                     
Imported Wildlife ............................................... 200.00      
Knowingly ship in interstate or foreign commerce wildlife                     
without marked containers ...................................... 50.00 +      
                                                          50.00 each container
Knowingly ship wildlife interstate or foreign commerce in                     
violation of symbol marking regulations .......................... 50.00      
Knowingly import or export wildlife without the required                      
import or export license ..................................... 250.00 
        
                                                                              
AFRICAN ELEPHANT CONSERVATION ACT                                             
                             16 USC §§ 4201-4245                              
Statute                                                                       
4223 Import or export raw ivory contrary to the provisions of the act         
(Non-commercial ................................................. 500.00      
Commercial ..................................................... 1000.00      
Per item ...................................................... 50.00 
        
                                                                              
MISCELLANEOUS                                                                 
Abandonment of Property                                                       
Abandonment of camping equipment ..................................... 25.00  
Abandonment of vehicle, vessel, boat trailer ......................... 50.00  
Abandonment of personal property ..................................... 25.00  
Accident                                                                      
Fail to leave scene of accident when directed by Police Officer ...... 50.00  
Aircraft                                                                      
*Operation of aircraft on project lands or waters                             
*Air delivery of person or object without permission                          
Alcoholic Beverages by Minor                                                  
Possession of alcoholic beverages by minor under 17 years of age ..... 50.00  
Possession of alcoholic beverages by minor (age 17 to 21) ........... 100.00  
Furnishing of Alcohol to Minor ...................................... 150.00  
*Furnishing of Alcohol to Minor (Under Age 17)                                
Animals                                                                       
Horses, cattle, livestock in recreation area ......................... 50.00  
Pet off leash or not under restraint, per pet ........................ 25.00  
Pet in swimming beach area ........................................... 25.00  
Unauthorized livestock on project lands .............................. 50.00  
Failure to remove animal waste ....................................... 50.00  
Archery                                                                       
Undesignated areas ................................................... 25.00  
Athletics                                                                     
Violation of park rules relative to playing of sports in                      
undesignated area without permit ................................. 25.00      
Failure to pay golf or tennis fees where applicable .................. 25.00  
Attachments                                                                   
Hitching, tying, fastening, nailing, etc. of sign, cable, handbill,           
etc., without official permit .................................... 50.00      
Comfort Station                                                               
Loitering in ......................................................... 50.00  
Improper use of ...................................................... 50.00  
Interfering with attendant ........................................... 50.00  
*Destroying, marring, etc.                                                    
Disorderly Conduct ............................................ 50.00-100.00  
Horses                                                                        
Unbridled-unattended ................................................. 50.00  
Riding in undesignated area .......................................... 50.00  
Fast or reckless riding or driving ................................... 50.00  
Indecency, Immorality, Profanity                                              
Urinating or defecating in unauthorized area ......................... 50.00  
*Indecent exposure                                                            
*Adultery and fornication                                                     
*Soliciting for immoral purposes                                              
*Obscene and indecent acts                                                    
Profanity ............................................................ 25.00  
*Exhibiting and sale of pornographic material                                 
*Injury or Removal of                                                         
     Any Federal Property except under authority of law                       
Interference with a Government Employee                                       
*Physical interference with an officer                                        
Interfering with agency functions/false information ........... 50.00-100.00  
Failure to provide proper identification to an officer ............... 50.00  
Failure to comply with an order to disperse .......................... 50.00  
Failure to stop for an officer ....................................... 50.00  
Use of profanity towards an officer .................................. 50.00  
Littering  .................................................. 50.00-100.00    
Metal detectors on National Park Land ............................... 200.00  
Metal detectors in other prohibited areas ............................ 25.00  
Obstructing Entrances, Exits, Sidewalks                                       
Assembling, loitering, congregating on roads, bridges, bridle                 
paths, comfort stations, or other public structures .............. 50.00      
Permits                                                                       
Failure to pay user fee ........................................ 25.00-50.00  
Failure to comply with permit conditions ............................. 40.00  
Special Event without permit ........................................ 100.00  
*Narcotics - Controlled Substances                                            
*Possession or distribution of narcotics or controlled substances             
Possession of marijuana - less than one ounce ................ 100.00-250.00  
Public Property                                                               
*Destruction, injury, removal or defacement of public property                
Vandalism of public property .................................. 50.00-100.00  
Unauthorized clearing of vegetation and/or trees resulting in                 
minor defacement of Government property ......................... 150.00      
Unauthorized clearing of vegetation and/or trees resulting in                 
major defacement of Government property .................. 350.00-500.00      
Destruction of live vegetations and/or trees for firewood ............ 50.00  
General injury to trees, shrubs, plants, grass and other                      
vegetation ................................................. 25.00-50.00      
Unauthorized alteration of Government property with earth                     
moving equipment ................................................ 350.00      
Unauthorized planting of grass or shrubs on Government                        
property ........................................................ 100.00      
Tampering, marring, destroying signs ................................ 100.00  
Destruction, alteration, tampering with boundary marker ............. 250.00  
Defacement or alteration of public lands by placing or                        
constructing unauthorized structures ............................ 100.00      
Restrictions                                                                  
Violation of posted and/or published restrictions or operating                
rules on the public use of project lands, waters, and                         
recreation areas ................................................. 25.00      
Entering posted restricted area ..................................... 100.00  
Violation of posted or closed area ................................... 25.00  
Possession of alcoholic beverages in prohibited area ........... 25.00-50.00  
Consumption of alcohol in closed areas ......................... 25.00-50.00  
Violation of facility occupancy requirements ......................... 25.00  
Violation of campground checkout time and visitor hours .............. 25.00  
Failure to properly display passes/parking permits ................... 25.00  
Dumping polluted water onto campsite ................................. 25.00  
Unauthorized use of vehicle between 11 pm - 7 am ..................... 25.00  
Unauthorized use of facilities ....................................... 25.00  
Unauthorized assignment of campsite .................................. 25.00  
Purchasing camping permit for another party .......................... 25.00  
Failure to provide proper identification ............................. 25.00  
Failure to place camping equipment on campsite ....................... 50.00  
Violation of quiet hours (10 pm to 6 am) ............................. 50.00  
Unreasonable noise which causes a disturbance ........................ 25.00  
Scientific Specimens                                                          
Collection without permit ............................................ 50.00  
Sell or Expose Articles for Sale in Park Areas  .................... 50.00    
Signs                                                                         
Tampering, marring, destroying, etc. ................................. 50.00  
Posting .............................................................. 25.00  
Sirens, Whistles, Etc.                                                        
Unlawful use of ...................................................... 25.00  
Soliciting                                                                    
Soliciting Alms ...................................................... 25.00  
Commercial Soliciting - unauthorized ................................. 50.00  
Hitchhiking or soliciting transportation ............................. 25.00  
Statues                                                                       
Climbing or injuring ................................................. 50.00  
Structures                                                                    
*Enclosing, building, etc.                                                    
*Injured, defaced, etc.                                                       
Tampering                                                                     
*With vehicle or vessel                                                       
Weapons and Explosives                                                        
Possession of a loaded firearm ...................................... 100.00  
Possession of loaded projectile firing device (air guns, bows and             
arrows, cross bows) .............................................. 50.00      
Possession of an unlawful weapon .................................... 100.00  
*Discharging a firearm                                                        
Possession of fireworks .............................................. 25.00  
Explosion of fireworks ........................................... 100.00 
    
                                                                              
MOTOR VEHICLES                                                                
Abandoning or leaving vehicle unattended without prior permission .... 50.00  
Accident                                                                      
*Leaving the scene                                                            
False report or information .......................................... 50.00  
Commercial Vehicles - Trucks                                                  
Operating on park roadway without official permit .................... 50.00  
Operating commercial towing service without permit ................... 50.00  
Insurance                                                                     
*No proof of insurance                                                        
If proof produced within 72 hours from issuance of ticket, reduce to . 10.00  
Inspection                                                                    
Fail to display emission inspection sticker .......................... 25.00  
Lane                                                                          
Changing without proper and timely signal ............................ 50.00  
Fail to stay within one lane ......................................... 50.00  
Changing without caution ............................................. 50.00  
Lights                                                                        
Illegal headlight device ............................................. 25.00  
Fail to dim lights ................................................... 25.00  
No tag light ......................................................... 25.00  
More than two spotlights ............................................. 25.00  
Improper use of spotlights ........................................... 25.00  
License Plates                                                                
*No license plate                                                             
No license plate on off-road vehicle ................................. 50.00  
*Expired license plate                                                        
If proof produced within 72 hours from issuance of ticket                     
that plate or decal was timely purchased, reduce to .............. 10.00      
No trailer license plates ............................................ 25.00  
Fail to fasten securely; not clearly visible ......................... 10.00  
*Using license plates from another vehicle                                    
*Altered or forged license plates                                             
Loads                                                                         
No red light at end of ............................................... 25.00  
No red flag .......................................................... 25.00  
Extension of load beyond front wheels more than 3 feet ............... 25.00  
Extension of load beyond line of fenders or body more than 3 feet .... 25.00  
Improper fastening of load ........................................... 50.00  
Minor moving violations not listed herein ............................ 50.00  
Nuisances                                                                     
Unnecessary use of horn .............................................. 25.00  
Improper/defective muffler ........................................... 20.00  
Muffler cut out ...................................................... 25.00  
Devices for emission of smoke screens, gas, etc. .................... 100.00  
One Way Street                                                                
Violation of ......................................................... 50.00  
Operating or Driving Motor Vehicle                                            
On any footpath, bridlepath, towpath, walk, sidewalk, foot-                   
bridge, horsebridge, lawn area                                                
or outside established roadway ................................... 50.00      
Contrary to posted sign .............................................. 50.00  
Parking, Stopping or Standing                                                 
Handicapped parking without sticker ........................... 50.00-100.00  
On lawn .............................................................. 25.00  
Blocking roadway ..................................................... 50.00  
Contrary to direction of sign ........................................ 25.00  
Contrary to posted signs at any U.S. Courthouse facility ...... 50.00-500.00  
(plus any and all towing and enforcement expenses)                            
In undesignated space or off road .................................... 25.00  
On plants, shrubs, or exposed tree roots ............................. 25.00  
Within 500 feet of fire apparatus .................................... 25.00  
Within 15 feet of fire hydrant ....................................... 25.00  
In front of a private driveway ....................................... 25.00  
At expired meter ..................................................... 25.00  
In walkway or pedestrian crossing zone ............................... 25.00  
Contrary to posted signs ............................................. 25.00  
Passing                                                                       
Improper passing of vehicle proceeding in opposite direction ......... 50.00  
Improper passing of vehicle proceeding in same direction ............. 50.00  
Speeding to avoid being passed ....................................... 50.00  
Improper passing of school bus ....................................... 50.00  
Pedestrians                                                                   
Carelessly or maliciously interfering with traffic ................... 20.00  
Fail to yield right of way to pedestrians ............................ 50.00  
Permit (Operator's License)                                                   
*No chauffeur's license                                                       
*No operator's license                                                        
(If proof shown within 72 hours, reduce to) .......................... 10.00  
*Operating after suspension                                                   
*Operating after revocation                                                   
*Permitting to operate without license                                        
*Using another person's (loaning)                                             
*Restricted license (violation of)                                            
Railroad Warning                                                              
Disobey .............................................................. 25.00  
Reckless Driving                                                              
*Disregarding signal to stop by police officer                                
Driving in careless or unsafe manner ................................. 50.00  
Passengers or operators riding on or out of vehicle in an unsafe manner  25.00
*Driving while intoxicated                                                    
Following another vehicle too closely ................................ 50.00  
Failure to keep vehicle under proper control ......................... 50.00  
Red Light                                                                     
Passed ............................................................... 50.00  
Passed flashing ...................................................... 50.00  
Right                                                                         
Fail to drive to right ............................................... 50.00  
Right of Way                                                                  
Fail to give to vehicle .............................................. 50.00  
Fail to give to pedestrian ........................................... 50.00  
Fail to give to emergency vehicle .................................... 50.00  
Road                                                                          
Driving on wrong side ................................................ 50.00  
Safety Zone                                                                   
Driving through ...................................................... 50.00  
Speed                                                                         
1 to 20 mph in excess .................................... 5.00 per mph over  
*Over 20 mph and above                                                        
Excessive acceleration ............................................... 50.00  
Stop Signs                                                                    
Failure to stop ...................................................... 50.00  
Towed Vehicle                                                                 
Improper connection between vehicles ................................. 25.00  
No emergency chains .................................................. 25.00  
Traffic                                                                       
Impeding ............................................................. 50.00  
Cruising ............................................................. 50.00  
Turns                                                                         
Improper ............................................................. 50.00  
No "U" Turn .......................................................... 50.00  
Turning on curve ..................................................... 50.00  
Turning when not visible to vehicle approaching within 500 feet ...... 50.00  
Unsafe Vehicles                                                               
Operating a vehicle with improper, defective, or no:                          
    Brakes ............................................... 25.00              
    Hearing obstructed by headphones ..................... 25.00              
    Horn ................................................. 25.00              
    Lights ............................................... 25.00              
    Muffler .............................................. 25.00              
    Safety belts (vehicles manufactured after 1963) ...... 25.00              
    Signal devices (vehicles manufactured after 1955) .... 25.00              
    Rear view mirror ..................................... 25.00              
    Windshield wipers .................................... 25.00              
    Vision obstructed to front, side, or rear ............ 25.00              
    Tires ............................................. 25.00 
                
                                                                              
MOTORCYCLES                                                                   
(These are in addition to application general motor vehicle regulations)      
Improper riding on - operator ........................................ 30.00  
Improper riding on - passenger ....................................... 30.00  
No head lamp ......................................................... 30.00  
Improper lights ...................................................... 30.00  
*No license plates                                                            
Improper display of license plates ................................... 30.00  
Riding on bridle path ............................................. 30.00 
    
                                                                              
PUBLIC BUILDINGS                                                              
                                  40 USC 318                                  
41 CFR 101-20.301                                                             
*Refusing to submit to:                                                       
    Inspection of package, briefcase or other container.                      
    Search of person incident to arrest.                                      
41 CFR 101-20.302                                                             
Entering property during a period when it is closed to the public             
    Except as authorized ................................. 25.00              
    Without signing register or displaying identifying                        
    credentials ...................................... 25.00                  
41 CFR 101-20.303                                                             
Improperly disposing of rubbish ...................................... 50.00  
Littering ............................................................ 10.00  
*Willfully destroying, damaging or stealing property.                         
Creating a hazard:                                                            
    To persons or things ........................... 25.00-50.00              
    By throwing articles from or at a building .......... 100.00              
    By climbing upon a statue, roof or any part of a building,                
    except as authorized ............................. 25.00                  
41 CFR 101-20.304                                                             
Failing to comply with:                                                       
    An official sign of a prohibitory, regulatory or directory                
    nature ........................................... 25.00                  
    The direction of a Federal Protective Officer or other                    
    authorized individual ........................... 100.00                  
41 CFR 101-20.305                                                             
Loitering ............................................................ 25.00  
Committing an act constituting disorderly conduct .................... 50.00  
Creating a loud or unusual noise or nuisance ................... 25.00-50.00  
*Unreasonably obstructing the usual use of an entrance, foyer, lobby,         
corridor, office, elevator, stairway, or parking lot.                         
*Impeding or disrupting the performance of official duties by a Government    
employee.                                                                     
41 CFR 101-20.306                                                             
Participating in a game for money or other personal property ......... 25.00  
Operating a gambling device .......................................... 25.00  
Conducting a lottery or pool, except as authorized ................... 25.00  
41 CFR 101-20.307                                                             
*Using or possessing a narcotic drug, hallucinogen, barbiturate, or           
amphetamine, except as authorized.                                            
Using an alcoholic beverage except as authorized ..................... 25.00  
*Operating a motor vehicle while under the influence of an alcoholic          
beverage, narcotic drug, hallucinogen, marijuana, barbiturate, or amphetamine.
Entering or being on property while under the influence of an                 
alcoholic beverage, a narcotic drug, hallucinogen,                            
marijuana, barbiturate, or amphetamine ........................... 50.00      
41 CFR 101-20.308                                                             
Soliciting of alms or contributions, except as authorized ............ 25.00  
Soliciting or vending for commercial purposes, except as authorized .. 50.00  
Displaying or distributing commercial advertising, except as authorized  50.00
41 CFR 101-20.309                                                             
Posting or affixing materials such as a pamphlet, handbill, or                
flyer on a bulletin board or elsewhere, except as                             
authorized ....................................................... 25.00      
Distributing materials such as a pamphlet, handbill, or flyer,                
except as authorized ............................................. 25.00      
41 CFR 101-20.310                                                             
Taking a photograph:                                                          
    In a space occupied by a tenant agency without the consent                
    of that agency ................................... 50.00                  
    *For news purposes in an unauthorized area or when                        
    prohibited by security regulations                                        
    *For advertising or commercial purposes in an unautho-                    
    rized area, without obtaining the permission of an                        
    authorized official of the agent occupying the space                      
    where taken, or when prohibited by security regulations                   
41 CFR 101-20.311                                                             
Bringing a dog or other animal upon property, except as authorized ... 50.00  
41 CFR 101-20.312                                                             
Driving a vehicle in a careless and unsafe manner upon                        
entering or while on property .................................... 25.00      
Blocking an entrance, drive way, walk, loading platform or                    
fire hydrant with a vehicle ...................................... 10.00      
Parking a vehicle:                                                            
    Except in an emergency, without having obtained a                         
    permit ........................................... 10.00                  
    Without authority, in an unauthorized location, reserved                  
    for another person ............................... 25.00                  
    Or contrary to the direction of the posted sign ...... 25.00              
    Handicapped .......................................... 50.00              
41 CFR 101-20.313                                                             
Entering or being on property:                                                
    While carrying or possessing a firearm, or other dangerous                
    or deadly weapon, either openly or concealed, except                      
    for official purposes ........................... 100.00                  
    *While carrying or possessing an explosive, or an item to                 
    fabricate an explosive or incendiary device, either openly or             
    concealed, except for official purposes.                                   
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Appendix F. Assignment of Categories of Civil Actions to Tracks for Purposes of Discovery

 
  
CONTRACT - "0" MONTHS DISCOVERY TRACK  
  
(  ) 150 RECOVERY OF OVERPAYMENT & ENFORCEMENT OF JUDGMENT 
  
(  ) 152 RECOVERY OF DEFAULTED STUDENT LOANS (EXCL. VETERANS) 
  
(  ) 153 RECOVERY OF OVERPAYMENT OF VETERAN'S BENEFITS 
  
CONTRACT - "4" MONTHS DISCOVERY TRACK  
  
(  ) 110 INSURANCE 
  
(  ) 120 MANNE 
  
(  ) 130 MILLER ACT 
  
(  ) 140 NEGOTIABLE INSTRUMENT 
  
(  ) 151 MEDICARE ACT 
  
(  ) 160 STOCKHOLDERS' SUITS 
  
(  ) 190 OTHER CONTRACT 
  
(  ) 195 CONTRACT PRODUCT LIABILITY 
  
REAL PROPERTY - "4" MONTHS DISCOVERY TRACK  
  
(  ) 210 LAND CONDEMNATION 
  
(  ) 220 FORECLOSURE 
  
(  ) 230 RENT LEASE & EJECTMENT 
  
(  ) 240 TORTS TO LAND 
  
(  ) 245 TORT PRODUCT LIABILITY 
  
(  ) 290 ALL OTHER REAL PROPERTY 
  
TORTS - PERSONAL INJURY - "4" MONTHS DISCOVERY TRACK  
  
(  ) 310 AIRPLANE 
  
(  ) 315 AIRPLANE PRODUCT LIABILITY 
  
(  ) 320 ASSAULT, LIBEL & SLANDER 
  
(  ) 330 FEDERAL EMPLOYERS' LIABILITY 
  
(  ) 340 MANNE 
  
(  ) 345 MANNE PRODUCT LIABILITY 
  
(  ) 350 MOTOR VEHICLE 
  
(  ) 355 MOTOR VEHICLE PRODUCT LIABILITY 
  
(  ) 360 OTHER PERSONAL INJURY 
  
(  ) 362 PERSONAL INJURY - MEDICAL MALPRACTICE 
  
(  ) 365 PERSONAL INJURY - PRODUCT LIABILITY 
  
(  ) 368 ASBESTOS PERSONAL INJURY PRODUCT LIABILITY 
  
TORTS - PERSONAL PROPERTY - "4" MONTHS DISCOVERY TRACK  
  
(  ) 370 OTHER FRAUD 
  
(  ) 371 TRUTH IN LENDING 
  
(  ) 380 OTHER PERSONAL PROPERTY DAMAGE 
  
(  ) 385 PROPERTY DAMAGE PRODUCT LIABILITY 
  
BANKRUPTCY - "0" MONTHS DISCOVERY TRACK  
  
(  ) 422 APPEAL 28 USC 158 
  
(  ) 423 WITHDRAWAL 28 USC 157 
  
CIVIL RIGHTS - "4" MONTHS DISCOVERY TRACK  
  
(  ) 441 VOTING 
  
(  ) 442 EMPLOYMENT 
  
(  ) 443 HOUSING/ACCOMMODATIONS 
  
(  ) 444 WELFARE 
  
(  ) 440 OTHER CIVIL RIGHTS 
  
PRISONER PETITIONS - "0" MONTHS DISCOVERY TRACK  
  
(  ) 510 MOTIONS TO VACATE SENTENCE 
  
(  ) 530 HABEAS CORPUS 
  
(  ) 540 MANDAMUS & OTHER 
  
PRISONER PETITIONS - "4" MONTHS DISCOVERY TRACK  
  
(  ) 535 HABEAS CORPUS DEATH PENALTY 
  
(  ) 550 CIVIL RIGHTS 
  
FORFEITURE/PENALTY - "4" MONTHS DISCOVERY TRACK  
  
(  ) 610 AGRICULTURE 
  
(  ) 620 FOOD & DRUG 
  
(  ) 630 LIQUOR LAWS 
  
(  ) 640 R.R. & TRUCK 
  
(  ) 650 AIRLINE REGS. 
  
(  ) 660 OCCUPATIONAL SAFETY/HEALTH 
  
(  ) 690 OTHER 
  
LABOR - "4" MONTHS DISCOVERY TRACK  
  
(  ) 710 FAIR LABOR STANDARDS ACT 
  
(  ) 720 LABOR/MGMT. RELATIONS 
  
(  ) 730 LABOR/MGMT. REPORTING & DISCLOSURE ACT 
  
(  ) 740 RAILWAY LABOR ACT 
  
(  ) 790 OTHER LABOR LITIGATION 
  
(  ) 791 EMPL. RET. INC. SECURITY ACT 
  
PROPERTY RIGHTS - "4" MONTHS DISCOVERY TRACK  
  
(  ) 820 COPYRIGHTS 
  
(  ) 840 TRADEMARK 
  
PROPERTY RIGHTS - "8" MONTHS DISCOVERY TRACK  
  
(  ) 830 PATENT 
  
SOCIAL SECURITY - "0" MONTHS DISCOVERY TRACK  
  
(  ) 861 HIA (1395ff) 
  
(  ) 862 BLACK LUNG (923) 
  
(  ) 863 DIWC (405(g)) 
  
(  ) 863 DIWW (405(g)) 
  
(  ) 864 SSID TITLE XVI 
  
(  ) 865 RSI (405(g)) 
  
FEDERAL TAX SUITS - "4" MONTHS DISCOVERY TRACK  
  
(  ) 870 TAXES (U.S. PLAINTIFF OR DEFENDANT) 
  
(  ) 871 IRS - THIRD PARTY 26 USC 7609 
  
OTHER STATUTES - "4" MONTHS DISCOVERY TRACK  
  
(  ) 400 STATE REAPPORTIONMENT 
  
(  ) 430 BANKS AND BANKING 
  
(  ) 450 COMMERCE/ICC RATES/ETC. 
  
(  ) 460 DEPORTATION 
  
(  ) 470 RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS 
  
(  ) 810 SELECTIVE SERVICE 
  
(  ) 875 CUSTOMER CHALLENGE 12 USC 3410 
  
(  ) 891 AGRICULTURAL ACTS 
  
(  ) 892 ECONOMIC STABILIZATION ACT 
  
(  ) 893 ENVIRONMENTAL MATTERS 
  
(  ) 894 ENERGY ALLOCATION ACT 
  
(  ) 895 FREEDOM OF INFORMATION ACT 
  
(  ) 900 APPEAL OF FEE DETERMINATION UNDER EQUAL ACCESS TO JUSTICE 
  
(  ) 950 CONSTITUTIONALITY OF STATE STATUTES 
  
(  ) 890 OTHER STATUTORY ACTIONS 
  
OTHER STATUTES - "8" MONTHS DISCOVERY TRACK  
  
(  ) 410 ANTITRUST 
  
(  ) 850 SECURITIES/COMMODITIES/EXCHANGE 
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Appendix G. Rules Governing the Committee on Discipline for the United States District Court, Northern District of Georgia

1.  Procedures Upon Receipt of a Referral 
  
Upon receipt of a referral of a complaint of professional misconduct made under Local Rule 83.1(F)(3), the chairperson of the Committee on Discipline (the "committee") must notify the attorney who is the subject of the complaint (the "attorney") and provide the attorney at least 20 days to respond in writing, under penalty of perjury, to the matters set forth in the referral. At any time, if the complaint pertains to the conduct of a member of the State Bar of Georgia, the chairperson may ask that member about any grievances before the State Bar of Georgia involving that member. Upon receipt of the response from the attorney or the expiration of time for the response, whichever occurs sooner, the chairperson must call a meeting to initiate an investigation. 
  
2.  Investigation 
  
The chairperson must appoint one or two members of the committee to investigate the facts set forth in the referral and the response, if any, from the attorney. The investigating member(s) of the committee have the authority to interview witnesses, review documents, obtain service of subpoenas and subpoenas duces tecum  issued by the clerk for witnesses and documents, and discuss the matter directly with the attorney or, if represented, the attorney's counsel. At the conclusion of the investigation, the investigator(s) must prepare proposed findings of fact, conclusions of law, and a recommendation (the "findings") and distribute them to the committee. The committee must review the findings and prepare the committee's own findings and serve them on the attorney. The attorney will have 20 days to acquiesce in or object to the committee's findings. If the attorney acquiesces or does not timely object, then the committee must forward its findings to the chief district judge and serve a copy on the attorney.  
  
3.  Objections 
  
If the attorney objects to the committee's findings, the attorney must serve the committee with a written objection made under penalty of perjury within 20 days. Upon receipt of the objection, the chairperson must call a meeting of the committee. The committee must determine whether the objection warrants additional investigation. If the committee determines that additional investigation is not necessary, the committee must submit its findings and a copy of the attorney's objection to the chief district judge and serve copies on the attorney. If the committee determines that additional investigation is necessary, the chairperson must appoint one or two members of the committee to conduct a supplemental investigation. The member(s) chosen to conduct the supplemental investigation must not have participated in the original investigation. The member(s) conducting the supplemental investigation have the authority to interview witnesses, review documents, obtain service of subpoenas and subpoenas duces tecum  issued by the clerk for witnesses and documents, and discuss the matter directly with the attorney or, if represented, the attorney's counsel. At the conclusion of the supplemental investigation, the supplemental investigator(s) must prepare proposed findings and distribute them to the committee. The committee must review the findings and prepare the committee's final findings and submit them and a copy of the attorney's objection to the chief district judge and serve the attorney. 
  
4.  Meetings and Quorum 
  
Committee members may attend any meeting by telephone or video conference, and a quorum shall consist of at least 3 members.  
  
5.  Methods of Notification and Service 
  
When these rules require notification or service to the attorney who is the subject of the complaint, such notification or service must be made by certified mail or hand delivery to the attorney who is the subject of the complaint or, if represented, the attorney's counsel, unless the attorney or the attorney's counsel has consented in writing (including via email) to a different method. Failure of the committee to employ a required method of service must not delay the proceedings when the committee demonstrates that the attorney or, if represented, the attorney's counsel, received actual notice.  
  
6.  Disclosure 
  
The investigative activities of the committee must remain confidential, except as otherwise ordered by the court. Upon request, the committee is authorized to furnish a copy of its findings and any other information or materials pertaining to its investigation to the disciplinary arm of any state bar association to which the attorney belongs.  
  
7.  Dissent 
  
Any member of the committee who dissents from the majority view of the findings submitted to the chief district judge may, but is not required to, transmit a dissent to the judge and serve a copy on the attorney.  
  
8.  Immunity 
  
The members of the committee are representatives of the court and enjoy all immunities while acting in their official capacities on behalf of the court.  
  

  Editor's notes. - This appendix was amended effective November 1, 2018.  

——————————

Appendix H. Revised Electronic Case Filing Standing Order and Administrative Procedures


——————————

Appendix H.

Rules text
 

             

  
  

  
  

 STANDING ORDER 

  
  

 No. 19-01 

  
  IN RE:  

  
  REVISED ELECTRONIC CASE  

  
  FILING STANDING ORDER AND  

  
  ADMINISTRATIVE PROCEDURES   

  
  

 ORDER  

  
   Federal Rules of Civil Procedure 5 and 83 and Federal Rule of Criminal Procedure 57 authorize the Court to establish practices and procedures for filing, signing, and verifying documents by electronic means. 

  
   IT IS THEREFORE ORDERED: 

  
   1.  Absent good cause shown and the permission of the Court, attorneys in good standing admitted to practice before the Bar of this Court, to include attorneys admitted pro hac vice,  must file, sign, and verify documents only by electronic means to the extent and in the manner authorized by this Standing Order, Local Rule 5.1 A. NDGa., and the administrative procedures attached hereto as Exhibits A and B, Administrative Procedures for Filing, Signing, and Verifying Pleadings and Papers by Electronic Means in Civil and Criminal Cases in the United States District Court for the Northern District of Georgia (Administrative Procedures). 

  
   2.   The Administrative Procedures are intended to be consistent with the Federal Rules of Civil Procedure, the Federal Rules of Criminal Procedure, and this Court's Local Rules. Any conflicts should be brought to the Court's attention immediately. 

  
   3.  The official record of the Court shall be the electronic file maintained by the Court and such paper files as are permitted by the Administrative Procedures. 

  
   4.  The Clerk of Court will implement and publish the Administrative Procedures. 

  
   5.  Pro se litigants who are not attorneys in good standing admitted to the Bar of this Court must file all documents with the Court in paper form. 

  
   6.  The electronic filing of a petition, pleading, motion, or other paper by an attorney who is a registered participant in the Court's Electronic Case Filing System shall constitute the signature of that attorney under the Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure. The attorney whose login and password are used to accomplish an electronic filing certifies that the attorney and the attorney's law firm have authorized the filing. 

  
   7.  No attorney shall knowingly permit or cause to permit his/her login or password to be used by anyone other than an authorized employee of his/her law firm. 

  
   8.  No person shall knowingly use or cause another person to use the login or password of a registered attorney unless such person is an authorized employee of the law firm. 

  
   9.  The electronic filing of a pleading or other paper in accordance with the Court's Administrative Procedures shall constitute entry of that pleading or other paper on the docket kept by the Clerk under the Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure. 

  
   10.  The fact that a party files a document electronically does not alter the filing deadline for that document. 

  
   11.  The Clerk's Office shall enter all orders, decrees, judgments, and proceedings of the Court in accordance with the Administrative Procedures, which shall constitute entry of the orders, decrees, judgments, and proceedings on the docket kept by the Clerk under the Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure. Any order filed electronically without the original signature of a judge shall have the same force and effect as if the judge had affixed his or her signature to a paper copy of the order and it had been entered in a conventional manner. 

  
   12.  Whenever a pleading or other paper is filed electronically in accordance with the Administrative Procedures, the Clerk's Office shall serve the filing party with a "Notice of Electronic Filing" by electronic means at the time of docketing. 

  
   13.  The filing party shall serve the pleading or other document upon all persons entitled to receive notice or service in accordance with the applicable rules and Administrative Procedures. 

  
   14.  A pleading or document that a person signs and thereby verifies, certifies, declares, affirms, or swears under oath or penalty of perjury concerning the truth of the matters set forth in that pleading or document is a "Verified Pleading." An attorney filing a Verified Pleading shall thereafter maintain in his or her office the original Verified Pleading in its entirety for a period ending two (2) years after expiration of the time for filing a timely appeal. The filing of a Verified Pleading constitutes a representation by the attorney who files it that the attorney has in his or her possession at the time of filing the fully executed original Verified Pleading. 

  
   15.  This Revised Order is effective April 15, 2019 and will be published together with Exhibits A and B as Appendix H to the Local Rules for the Northern District of Georgia. 

  
  Dated this 15th day of April, 2019.  

  
          BY THE COURT: 

  

          /s/ _____________________________________________________________  
 
  
          THOMAS W. THRASH, JR. 

  
          Chief United States District Judge 

  
          Northern District of Georgia 

  
   

  
  

 EXHIBIT A 

  
   

 CIVIL CASES 

  
   

 ADMINISTRATIVE PROCEDURES 

  
   

 FOR FILING, SIGNING, AND VERIFYING 

  
   

 PLEADINGS AND PAPERS BY ELECTRONIC MEANS 

  
  

 IN THE UNITED STATES DISTRICT COURT 

  
  

 FOR THE NORTHERN DISTRICT OF GEORGIA 

  
  

 Revised effective 

April, 15, 2019  
 

——————————

ADMINISTRATIVE PROCEDURES FOR FILING, SIGNING, AND VERIFYING PLEADINGS AND PAPERS BY ELECTRONIC MEANS IN CIVIL CASES.

Rules text

DEFINITIONS 
  
1.  "Electronic Case Filing System" (ECF) refers to the court's automated system that receives documents filed in electronic form. The program was developed for the Federal Judiciary by the Administrative Office of the United States Courts. 
  
2.  "Electronic filing" means uploading a pleading or document directly from the registered user's computer, using the Court's ECF system, to file that pleading or document in the Court's case file. Sending a document or pleading to the Court via email does not constitute "electronic filing". 
  
3.  "Notice of Electronic Filing" (NEF) is a notice automatically generated by ECF at the time a document is filed, setting forth the time and date of filing, the name of the party and attorney filing the documents, the type of document, the text of the docket entry, the name of the party and/or attorney receiving the notice, and a hyperlink to the filed document, which allows recipients to retrieve the document automatically. The NEF also contains a security code of the document filed which can be used to ensure that the document as it was filed is not tampered with in any way. 
  
4.  "Public Access to Court Electronic Records" (PACER) is an automated system that allows an individual to view, print and download court docket information over the internet. 
  
5.  "Portable Document Format" (PDF). A document created with a word processor or a paper document which has been scanned must be converted to portable document format to be filed electronically with the Court. Converted files contain the extension ".pdf". The program takes a "picture" of the original document and allows anyone to open the converted document across a broad range of hardware and software, with layout, format, links and images intact. For information on PDF, users may visit the websites of PDF vendors, such as www.adobe.com  or www.fineprint.com. 
  
6.  "Technical failure" is defined as a malfunction of Court owned/leased hardware, software, and/or telecommunications facility which results in the inability of a filer to submit a document electronically. Technical failure does not include the malfunctioning of a filer's equipment or internet connection. 
  
7.  "Proposed Order" is a draft document submitted by an attorney for a judge's signature. A proposed order shall accompany a motion or other request for relief as an electronic attachment to the document. 
  

——————————

4. THE ELECTRONIC CASE FILING SYSTEM.

Rules text
A.  IN GENERAL.  All documents submitted for filing in civil cases in this district shall be filed electronically using the Electronic Case Filing system ("ECF") or shall be scanned and uploaded to ECF, unless otherwise permitted by these administrative procedures or unless otherwise authorized by the assigned judge. Although permitted by these procedures, scanning and uploading a document should be used by filers only as a last resort when conversion of the document into .pdf format from a word processing program is not feasible.  
  
With the conversion to NextGen, each attorney must register for an individual, upgraded PACER account through the PACER website, www.pacer.gov. An attorney who registered to file in this district prior to April 15, 2019 must link the individual PACER account to the court's CM/ECF account. An attorney who registers to file in this district for the first time on or after April 15, 2019 must request e-file access through PACER. Instructions on this process appear on the Court's website at www.gand.uscourts.gov. 
  
Unless otherwise specified by the presiding judge, a paper courtesy copy of all summary judgment motions, to include exhibits, and any response to such motions must be delivered to the assigned judge. Similarly, a paper courtesy copy, including all exhibits, will accompany any request for a temporary restraining order. 
  
1.  Absent good cause shown, attorneys in good standing admitted to practice before the Bar of this Court, to include attorneys admitted pro hac vice,  must file civil pleadings electronically using the ECF System. 
  
a.  Electronically filed documents may contain the following types of hyperlinks: 
  
(A)  Hyperlinks to other portions of the same document;  
  
(B)  Hyperlinks to other documents in CM/ECF in this court, or any other CM/ECF court; and 
  
(C)  Hyperlinks to a location on the Internet that contains a source document for a citation. 
  
Hyperlinks to cited authority may not replace standard citation format. Complete citations must be included in the text of the filed document. Neither a hyperlink, nor any site to which it refers, shall be considered part of the record. Hyperlinks are simply convenient mechanisms for accessing material cited in a filed document.  
  
The court accepts no responsibility for, and does not endorse, any product, organization, or content at any hyperlinked site, or at any site to which that site may be linked. The court accepts no responsibility for the availability or functionally of any hyperlink.  
  
2.  A party proceeding pro se  shall not file electronically unless the party is an attorney in good standing admitted to practice before this Court. (See  III(A) of these procedures). 
  
3.   The filing of social security cases shall be subject to the limitations imposed in III(B) of these procedures. 
  
4.   An attorney may apply to the assigned judge for permission to file documents conventionally. Even if the assigned judge initially grants an attorney permission to file documents conventionally, the assigned judge may withdraw that permission at any time and require the attorney to file documents electronically using ECF. 
  
5.  An attorney seeking the Court's permission to file conventionally rather than electronically will file a paper "Request for Leave to File Conventionally" setting forth in detail the reasons supporting the request, together with a "Proposed Order Granting Leave to File Conventionally." Such requests will be provided to the judge to whom the filer's case is assigned, or, in those cases in which a case has not been filed or the case has not yet been assigned, to the duty judge. 
  
6.   The Clerk's Office or any judge of this court may deviate from these procedures in specific cases, without prior notice, if deemed appropriate in the exercise of discretion, considering the need for the just, speedy, and inexpensive determination of matters pending before the court. The court may also amend these procedures at any time without prior notice. 
  
B.  LOGINS & PASSWORDS.  Each attorney admitted to practice in the Northern District of Georgia is entitled to one individual PACER login for filing. Additional PACER accounts are available from the PACER Service Center, as needed, for firm billing and staff use for document retrieval. 
  
1.  No attorney shall knowingly permit or cause to permit his or her login to be utilized by anyone other than an authorized employee of his or her office. CM/ECF filers must be aware of the potential to inadvertently share restricted documents when using third-party services or software and must not share CM/ECF filing credentials with third parties, including service providers. Sharing filing credentials with a third-party will give it access to sealed case information and documents in violation of court order. Filers must use caution in their computer security practices to ensure that sealed documents to which they have access are not disclosed. Fee exempt users should not share the documents they obtain from PACER under the exemption, unless expressly authorized by the court. Filers who have shared CM/ECF filing and/or PACER account credentials with a third-party service provider must reset their passwords to prevent further access to sensitive documents. 
  
2.   Once registered, the attorney shall be responsible for all documents filed with his or her login. 
  
3.   Registration for a login is governed by Paragraph I(C). 
  
4.  An attorney admitted pro hac vice  must register for a login in accordance with these Administrative Procedures. 
  
5.   The login and password of an attorney constitutes a signature on the document being filed. Thus, the login and password of the filing attorney must match the attorney whose signature block appears on the document filed. 
  
C.  REGISTRATION.  
  
1.  Registration for the Northern District of Georgia's electronic filing system utilizes the PACER website at www.pacer.gov  and requires an upgraded, individual PACER account. 
  
2.  Following admission to the bar of this Court or the grant of admission pro hac vice, an attorney must request e-file access through PACER. Attorneys (including those admitted pro hac vice ) who first received a login and password prior to April 15, 2019 must link their individual, upgraded PACER account to the Court's CM/ECF system using the PACER website. Instructions on this process appear on the Court's website at www.gand.uscourts.gov. 
  
3.   Upon approval of an e-filing request, the attorney will be notified through the primary email address registered with PACER. 
  
4.  An attorney may register one email address when completing the initial e-filing registration request through PACER. Once the Clerk's Office has activated access to CM/ECF, other email addresses may be added to the filing account in CM/ECF to receive notification of docket entries. 
  
5.  The Court does not monitor undeliverable email (i.e. bounce-backs) or delayed mail from a registered user's primary or secondary email accounts. It is the user's responsibility to update email addresses, monitor email spam filters, and maintain sufficient email storage space to prevent undeliverable or untimely delivery of email notifications from the CM/ECF system. 
  
The primary email address must be updated through the attorney's individual PACER account. Secondary email addresses must be updated through the court's CM/ECF System using the Utilities menu. 
  
6.  After registering through PACER, the attorney is responsible for protecting the security of the password and may change it at any time. If an attorney believes that the security of an existing password has been compromised and/or that a threat to ECF exists, the attorney must change his/her password immediately at www.pacer.gov  and notify the PACER Service Center and the Clerk's Office. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

5. ELECTRONIC FILING AND SERVICE OF DOCUMENTS.

Rules text
A.  FILING GENERALLY. 
  
1.  Complaints and Other Initial Filings. 
  
a.  A party may not electronically serve a complaint or summons but instead must perfect service according to Federal Rule of Civil Procedure 4. 
  
b.  New cases are deemed filed the day the Clerk's Office receives the complaint and any required filing fee. 
  
2.  All motions, pleadings, applications, briefs, memoranda of law, deposition transcripts, transcripts of proceedings, or other documents in a case to include attachments to the extent feasible shall be electronically filed on ECF except as otherwise provided by these administrative procedures. 
  
3.  Emailing a document to the Clerk's Office or to the assigned judge shall not constitute "filing" of the document. A document shall not be considered filed for purposes of the Federal Rules of Civil Procedure until the filing party receives an ECF-generated "Notice of Electronic Filing" described in II(B)1 of these procedures. 
  
4.  The Notice of Electronic Filing reflects the time the electronic transmission of a document is completed. Accordingly, a document will be deemed timely filed if the Notice of Electronic Filing reflects a time prior  to midnight. However, the assigned judge may order that a document be filed by a time certain, which then becomes the filing deadline. 
  
5.  If filing a document requires leave of the court, such as an amended complaint or a sur-reply brief, the attorney shall attach the proposed document as an exhibit to the motion according to the procedures in IV(B). If the court grants the motion, the order will direct the attorney to file the document electronically with the court. 
  
6.  Attachments and exhibits larger than 30 MB may be filed electronically in separate 30 MB (or smaller) segments. 
  
7.  The Clerk's Office shall not maintain a paper court file in any case begun after July 15, 2005, except as otherwise provided herein. The official court record shall be the electronic file maintained on the court's servers. The official record shall include, however, any conventional documents or exhibits filed in accordance with these procedures that are not converted to electronic format. 
  
a.   Except as provided above, the Clerk's Office will discard all original documents brought to the Clerk's Office for filing after they are scanned and uploaded to ECF. 1 
  
 
  
1 If an attorney believes a document with original signatures has some intrinsic value, the attorney is encouraged to retain the original document and submit to the Clerk's Office a copy of the document with faxed or photocopied signatures for scanning and uploading. 
  
 
  
b.   Documents that are electronically filed and require an original signature other than that of the filer should be maintained in paper form by the filer until five (5) years after the expiration of the time for filing a timely appeal. 
  
c.   An attorney who wishes to have an original document returned after the Clerk's Office scans and uploads it to ECF may, prior to submitting the document to the Clerk's Office, seek authorization from the assigned judge for the document's return. If return is granted by the judge, the attorney must provide a self-addressed, stamped envelope for the return of the documents. Authorization will be granted on a case-by-case basis. No standing authorizations for the return of all original documents filed by an attorney or office will be allowed. 
  
8.  Official and contract court reporters will submit to the Clerk's Office the official recordings of transcribed proceedings and original notes, if applicable. Official and contract court reporters must also either file the certified transcript of those proceedings electronically on ECF or email a file containing the certified transcript of the proceedings in PDF format to the Clerk's Office for uploading. For information on the public access and redaction procedures for transcripts, please see Section VI of these procedures. 
  
9.   The parties must individually label all electronically uploaded files according to their content. For example, documents should be uploaded as Ex. A: Smith Deposition, Ex. B: Employment Contract, and Ex. C: Jones Letter, instead of Ex. A, Ex. B, and Ex. C.  
  
B.  SERVICE.  
  
1.  Whenever a pleading or other paper is filed electronically in accordance with these procedures, ECF shall generate a "Notice of Electronic Filing" to the filing party and any other party who is a registered user. 2 
  
 
  
2 To determine whether another party is a registered user, the filer can select ECF's "Utilities" category, then click on "Mailings" on the pull-down menu, and then "Mailing Information for a Case". The filer then enters the case number and the ECF information will appear, stating whether or not the filer must mail a copy or if ECF will electronically generate one. 
  
 
  
a.  If the recipient is a registered user of ECF, filing in the ECF system or otherwise electronically sending a filing by a means that the recipient consented to in writing constitutes service of the pleading or other paper under Fed. R. Civ. P. 5(b)(2)(E). 
  
b.  Service of the "Notice of Electronic Filing" on a party who is not a registered participant in ECF may be accomplished by email, subject to the additional service requirements of B(3) below. 
  
2.  A certificate of service on all parties entitled to service or notice is only required when a party serves a document through a means other than filing it in the ECF system. The certificate must state the manner in which service or notice was accomplished on each party. Sample language for a certificate of service is attached to these procedures as Form A. 
  
3.  A party who is not a registered participant of ECF is entitled to a paper copy of any electronically filed pleading, document, or order. The filing party must therefore provide the non-registered party with the pleading, document, or order according to the Federal Rules of Civil Procedure. When mailing paper copies of documents that have been electronically filed, the filing party must include the "Notice of Electronic Filing" to provide the recipient with proof of the filing. 
  
4.  Attorneys should be aware that the submission due date, which appears when either electronically filing a motion or querying deadlines, is for court use only and should not be relied upon as an accurate computation of the response date. 
  
5.  A filer who elects to bring a document to the Clerk's Office for scanning and uploading to ECF must serve conventional copies on all parties to the case and should expect some delay in the uploading and subsequent electronic noticing of the document. 
  
C.  SIGNATURES.  
  
1.  Attorney Signature.  
  
        a.  A pleading or other document requiring an attorney's signature shall be signed in the following manner, when filed electronically: "(attorney name)." The correct format for an attorney signature is as follows: 

             

  
     
       John Doe    

  
     
      Attorney Bar Number: xxxxxx  

  
     
      Attorney for (Party Name)  

  
     
      ABC Law Firm  

  
     
      123 South Street  

  
     
      Atlanta, Georgia 30303  

  
     
      Telephone: (xxx) xxx-xxxx  

  
     
      Email: john  doe@abclaw.com   

  
     The attorney's signature must match the login and password of the filing attorney. 

  
    b.  Any party challenging the authenticity of an electronically filed document or the attorney's signature on that document must file an objection to the document within ten days of receiving the Notice of Electronic Filing. 

  
    A person, not a party, who neither receives notice (actual or through counsel) of the document nor reasonably should have known of the contents of the documents and who can show that he or she was adversely impacted by the document and has reason to believe either that the signature on the document or the document itself is not authentic must challenge the document within ten days of the time they receive notice or should reasonably have known of the document's contents. 

  
   2.  Multiple Signatures.  

  
    a.  The filing attorney shall initially confirm that the content of the document is acceptable to all persons required to sign the document and shall obtain the signatures of all parties on the document. For purposes of this rule, physical, facsimile, or electronic signatures are permitted. 

  
    b.  The filing attorney then shall file the document electronically, indicating the signatories, e.g., "Jane Doe," "John Doe," etc. The correct format for each signature is as follows: 

  
     
       Jane Doe    

  
     
      Attorney Bar Number: xxxxxx  

  
     
      Attorney for (Party Name)  

  
     
      ABC Law Firm  

  
     
      123 South Street  

  
     
      Atlanta, Georgia 30303  

  
     
      Telephone: (xxx) xxx-xxxx  

  
     
      Email: jane  doe@abclaw.com    
 
One of the attorney's signatures must match the login and password of the filing attorney. 
  
c.   A non-filing signatory or party who disputes their acceptance of the contents of the document, the authenticity of an electronically filed document containing multiple signatures, or the authenticity of the signatures themselves must file an objection to the document within ten days of receiving the Notice of Electronic Filing. 
  
A person, not a party, who neither receives notice (actual or through counsel) of the document nor reasonably should have known of the contents of the documents and who can show that he or she was adversely impacted by the document and has reason to believe either that the signature on the document or the document itself is not authentic must challenge the document within ten days of the time they receive notice or should reasonably have known of the document's contents. 
  
3.  Non-Attorney Signature.  
  
a.  If the original document requires the signature of a non-attorney, the filing party or the Clerk's Office shall scan the original document and then electronically file it on ECF. 
  
b.   The electronically filed document as maintained on the court's servers shall constitute the official version of that record. The court will not maintain a paper copy of the original document. 
  
c.  A non-filing signatory or party who disputes the authenticity of an electronically filed document with a non-attorney signature or the authenticity of the signature on that document must file an objection to the document within ten days of receiving the Notice of Electronic Filing. 
  
A person, not a party, who neither receives notice (actual or through counsel) of the document nor reasonably should have known of the contents of the documents and who can show that he or she was adversely impacted by the document and has reason to believe either that the signature on the document or the document itself is not authentic must challenge the document within ten days of the time they receive notice or should reasonably have known of the document's contents. 
  
D.  FEES PAYABLE TO THE CLERK.  Any fee required for filing a pleading or paper in District Court is payable to the Clerk of the Court by cash, check, U.S. Postal money order, or cashier's check. The Clerk's Office will accept payment by credit card (MasterCard, Visa, American Express, and Discover). Debit cards with a MasterCard or Visa logo are acceptable and treated as a credit card transaction. Checks, money orders, and cashier checks are to be made payable to "Clerk, U.S. District Court". A law firm check will be accepted for payment by attorneys. The Clerk's Office will note the receipt of fees on the docket. The court will not maintain electronic billing or debit accounts for attorneys or law firms. 
  
Fees for Applications for Admission Pro Hac Vice  must be paid by credit card through the Pay.gov system concurrent with the electronic filing of the application in CM/ECF. Fees for filing a Notice of Appeal may be paid through the Pay.gov system, as well. 
  
E.  ORDERS.  
  
1.  The assigned judge or the Clerk's Office shall electronically file all orders. Any order entered electronically has the same force and effect as if the judge had affixed his/her signature to a paper copy of the order and it had been entered on the docket conventionally. 
  
2.  When filing a motion for which no supporting brief is required, a proposed order granting the motion and setting forth the requested relief shall be included with the electronic filing as an attachment. 
  
3.  When mailing paper copies of an electronically signed order to a party who is not a registered participant of ECF, the Clerk's Office will include the Notice of Electronic Filing. 
  
4.  The assigned judge or the Clerk's Office, if appropriate, may grant routine orders by a text-only entry upon the docket. In such cases, no PDF document will issue; the text-only entry shall constitute the court's only order on the matter and will have the same force and effect as if the judge had issued a conventional paper order. ECF will generate a "Notice of Electronic Filing" as described in II(B)(1) of these procedures. 
  
F.  TITLE OF DOCKET ENTRIES.  The party electronically filing a pleading or other document shall be responsible for designating a docket entry title for the document by using one of the docket event categories prescribed by the court. 3 
  
 
  
3 Readers may view an event listing in CM/ECF under the Utilities function or search for a particular event in CM/ECF through the Search function. 
  
 
  
G.  CORRECTING DOCKET ENTRIES.  
  
1.   Once a document is submitted and becomes part of the case docket, corrections to the docket are made only by the Clerk's Office. ECF will not permit the filing party to make changes to the document(s) or docket entry once the transaction has been accepted. 
  
2.  A document incorrectly filed in a case may be the result of posting the wrong PDF file to a docket entry, selecting the wrong document type from the menu, or entering the wrong case number and not detecting the error before the transaction is completed. 
  
3.   If the docket entry is correct, but the document filed is incorrect, the filing party will be advised to refile the document electronically. Refiling the document does not entitle the filer to an extension of filing deadlines. If the docket entry is incorrect, but the attached document is correct, the Clerk's office may make the appropriate corrective changes to the docket entry consistent with Clerk's Office internal procedures. No substitution of documents by Clerk's Office staff is permissible. 
  
If the entry was made in the wrong case, the document should be refiled in the correct case. 
  
As soon as possible after an error is discovered, the filing party should contact the Clerk's Office with the case number and document number for which the correction is being requested. In the event that the incorrectly attached document contains sensitive information, the filing party may request that electronic access to the information be limited to Court personnel until he or she can petition the presiding judge for other relief as appropriate. The Clerk's Office also has the discretion to limit access to documents it perceives contain sensitive information and were incorrectly filed. In those instances when the Clerk's Office exercises its discretion, the filing party will be notified immediately to confirm that the document was filed incorrectly and that the party desires that the limited access continue so that he or she may seek appropriate relief from the Court. If appropriate, the Court will make a corrective entry indicating the original error. 
  
H.  TECHNICAL FAILURES.  The Clerk's Office shall deem the Northern District of Georgia ECF site to be subject to a technical failure on a given day if the site is unable to accept filings continuously or intermittently over the course of any period of time greater than one hour after 10:00 a.m. that day. Known systems outages will be posted on the web site, if possible. An attorney may timely file a declaration seeking relief from the court for not meeting the deadline as a result of a technical failure. (Form B). 
  
Problems on the filer's end, such as telephone line problems, problems with the filer's Internet Service Provider (ISP), or hardware or software problems, will not constitute a technical failure under these procedures nor excuse an untimely filing. A filer who cannot file a document electronically because of a problem on the filer's end must file the document conventionally. 
  
I.  PRIVACY.  
  
1.  Redacted Documents.  To comply with the policy of the Judicial Conference of the United States and the E-Government Act of 2002, Pub. L. No. 107-347, filing parties shall omit or, where inclusion is necessary, partially redact the following personal data identifiers from all filings, whether filed electronically or on paper, unless the assigned judge orders otherwise. 
  
a.  Minors' names:  Use the minors' initials; 
  
b.  Financial account numbers:  Identify the name or type of account and the financial institution where maintained, but use only the last four numbers of the account number; 
  
c.  Social Security numbers:  Use only the last four numbers;  
  
d.  Dates of birth:  Use only the year; and 
  
e.  Home addresses:  Use only the city and state. 
  
Filing parties should review the Court's Standing Orders on the Court's web page for a complete statement of the Court's privacy policy. 
  
2.  The responsibility for redacting personal data identifiers rests solely with counsel and the parties. The Clerk's Office will not review documents for compliance with this rule, seal on its own motion documents containing personal data identifiers, or redact documents, whether filed electronically or on paper. 
  
3.  Please see  Section VI for procedures regarding redaction of personal identifiers in electronic transcripts. 
  
J.  FILING DOCUMENTS UNDER SEAL IN CIVIL CASES   
  
1.   Policy.  It is the general policy of this Court not to allow the filing of documents under seal without a Court order, even if all parties consent to the filing under seal. Agreements between or among the parties to protect documents from public disclosure, whether through designation under a confidentiality agreement or protective order or otherwise, will not prevent their disclosure in the event the Court denies sealed filing for the documents. Documents filed in court are presumptively public, and counsel are expected to exercise appropriate discretion in requesting sealing for any filing. Counsel generally should not request sealing of an entire filing but only those portions of the filing for which there is legal authority to seal, including but not limited to scientific formulas, confidential pricing calculations, trade secrets, and sensitive security data. Counsel need not seek leave to redact items identified in subsection II(I)(1) of these procedures. Except in rare circumstances, motions and settlement agreements may not be filed under seal. A party may request that a brief or other document in support of a motion be filed under seal consistent with this policy. Except as set forth in subsection 2(e) below, the party moving to file a document under seal shall bear the burden of establishing good cause for sealing. 
  
2.  Rules and Procedures.  A party seeking to file a document under seal in a civil case must follow any specific procedures of the presiding judge. Procedures of individual judges are available on the Court's website under the heading "For Attorneys" and then "Trial Instructions/Preparation" or by contacting the Clerk's Office. The following rules and procedures govern the filing of documents under seal in a civil case, unless the presiding judge has specific policies, procedures, or orders that are inconsistent with these rules and procedures. In summary, the party seeking to file a document under seal must electronically file a motion to file under seal, a supporting brief, and a proposed order granting the motion, in addition to the document(s) for which sealing is sought: 
  
a.   The document(s) for which sealing is sought must be electronically filed as a provisionally sealed filing using the applicable event in the Court's CM/ECF system. Step-by-step instructions for filing provisionally under seal are available on the Court's website under the heading "For Attorneys" and then "Trial Instructions/Preparation" or by contacting the Clerk's Office. A document containing any material for which sealing is sought must be provisionally filed under seal in its entirety. In addition, the party must file as a typical public filing all documents and/or portions of documents that the party does not seek to seal. Unless previously specified by the presiding judge, the party must contact chambers to determine whether to provide a paper courtesy copy of the provisionally sealed filing to the judge. 
  
b.   Electronic provisionally sealed filings will be served through the Court's CM/ECF system consistent with other electronic filings and will be viewable only by Court staff and attorneys registered with CM/ECF who have appeared in the matter, unless otherwise specified by the Court. If the filing party believes that an attorney who has appeared in the matter should not be permitted to view the provisionally sealed filing (such as an attorney for a non-party or a party that is not subject to a protective order), the filer must make advance arrangements with the Court to restrict that attorney's ability to view provisionally sealed filings. 
  
c.   A provisionally sealed electronic filing that complies with these procedures constitutes a completed filing for purposes of meeting deadlines but will not be considered by the Court for any substantive purpose unless and until the Court gives it permanently sealed status.  
  
d.   The party desiring to file under seal also must electronically file a motion for leave to file under seal, together with a supporting brief and a proposed order granting the motion. Except as set forth in subsection (e) below, the moving party shall bear the burden of establishing good cause for sealing, and the brief must: (i) identify, with specificity, the document(s) or portion(s) thereof for which sealing is requested; (ii) explain (for each document or group of documents) the reasons sealing is necessary; (iii) explain (for each document or group of documents) why less drastic alternatives than sealing will not provide adequate protection; and (iv) address the factors governing sealing of documents reflected in controlling case law. See e.g., Romero v. Drummond Co.,  480 F.3d 1234, 1245-48 (11th Cir. 2007). Unless previously specified by the presiding judge, the party must contact chambers to determine whether to provide a paper courtesy copy of the motion and supporting brief to the judge.  
  
e.  If any document is included in the provisionally sealed filing because a non-movant has requested protection of the document from public disclosure, including but not limited to documents designated pursuant to a protective order, then for each such document, the non-movant shall bear the burden of establishing good cause for sealing and must provide the information required by subsections 2(d)(ii) through 2(d)(iv) above in its response to the motion for leave to file under seal. As to each such document, the motion for leave to file under seal and supporting brief need only: (i) identify, with specificity, the documents or portions thereof for which sealing is requested by the non-movant and (ii) briefly explain the nature of the request or designation made by the nonmovant. The movant must serve the motion and brief on all persons and entities (including non-parties) who have requested protection from public disclosure for one or more of the documents in the provisionally sealed filing. 
  
f.  If the Court enters an order granting a party's motion to seal as to all matters included in a provisionally sealed filing, the Clerk's Office will modify the original, "provisional" docket entry to reflect its permanently sealed status, and no further action will be required from the parties for sealing.  
  
g.  If the Court enters an order granting a party's motion to seal as to some but not all of the matters included in a provisionally sealed filing, that party must refile the documents approved for sealing under seal (not provisionally) within three days of the date of the order on the motion to seal using the "Notice of Court Ordered Sealed Filing" event in CM/ECF. This event is permanently sealed without further action of the parties or the Clerk's Office. 
  
h.  Document(s) from a provisionally sealed filing that the Court did not approve for sealing will be treated as withdrawn and will not be considered by the Court except for any document(s) the party refiles as a typical public filing within three days of the date of the order on the motion to seal using the "Notice of Public Filing Consistent with Order on Motion for Leave to File Under Seal" event. A party, in its discretion, publicly may file any document as to which the Court denied sealing without violating any protective order or confidentiality agreement that otherwise would have required the document to be filed under seal, provided that the parties to the protective order or confidentiality agreement had notice and an opportunity to be heard on the motion to file under seal. 
  
i.  The Clerk's Office or any judge of this Court may deviate from these procedures in specific cases, without prior notice, if deemed appropriate in the exercise of discretion, considering the need for the just, speedy, and inexpensive disposition of matters before the Court. The Court may amend these procedures at any time without prior notice. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

6. CONVENTIONAL FILING OF DOCUMENTS.

Rules text
The following procedures govern documents filed conventionally. The court, upon application, may also authorize conventional filing of other documents otherwise subject to these procedures. Paper documents should be printed on only one side of the page. 
  
When a document has been filed conventionally, a "Notice of Manual Filing" (Form C) should be electronically filed, naming the document that was filed conventionally and stating the reason for conventional (rather than electronic) filing. (In the event that a party cannot file the requisite Notice of Manual Filing electronically, the party must file the Notice conventionally.) 
  
A.  PRO S.E. FILERS.  Pro se filers shall file paper originals of all complaints, pleadings, motions, affidavits, briefs, and other documents. The Clerk's Office will scan these original documents and upload them into ECF but will also maintain a paper file. 
  
B.  SOCIAL SECURITY CASES.  Absent a showing of good cause, all documents, notices, and orders in Social Security reviews filed in the District Court after ECF is implemented shall be filed and noticed electronically, except as noted below. 
  
1.   All Social Security documents and cases will be filed and served according to II(A)(2) of these procedures. 
  
2.  Social Security transcripts will be electronically filed and served, when feasible. 
  
3.   To address the privacy issues inherent in a Social Security review, access to most of the individual documents will be limited to counsel and court staff. Court orders and docket sheets, however, will be available over the Internet to non-parties. Further, non-parties will continue to have direct access to the documents on file at the Clerk's Office. 
  
C.  ELECTRONIC MEDIA.  Any party presenting electronic media to be filed, including but not limited to a CD-ROM, DVD-ROM, or flash drive, will also present a paper "Notice of Filing of Electronic Media" signed by the party and describing the contents of the electronic media. (See  Form D to these Procedures.)  
  

Effective date. - Amended effective April 15, 2019.  
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7. EXHIBITS.

Rules text
A.  EVIDENCE IN SUPPORT OF OR IN OPPOSITION TO A MOTION.  In general, evidence in support of or in opposition to a motion should be filed electronically, rather than conventionally. (Exhibits that are not filed but are submitted in conventional form during a hearing will be maintained in conventional format.) 
  
1.   A party electronically submitting evidentiary materials to the Clerk's Office in support of or in opposition to a motion shall also file electronically a document indexing each item of evidence being filed. Each item of evidence should be filed as a separate attachment to the motion to which it relates. 
  
2.  Whenever feasible a filing party must scan a paper exhibit that is less than 30 MB and submit the exhibit as a PDF file. Similarly, filing parties are expected to electronically file an exhibit greater than 30 MB as separate attachments of 30 MB or smaller whenever feasible. Only when division of the document into separate attachments is not feasible may the party file the document in conventional format. 
  
3.  Because documents scanned in color or containing graphics take much longer to upload, filing parties generally should configure their scanners to scan documents at 300 dpi and in black and white rather than in color. If a color document is critical to the case, an original color copy can be filed conventionally or may be scanned in color and then uploaded to ECF. 
  
4.  The filing party is required to verify the readability of scanned documents before filing them electronically with the court. (Similar to the copy process, images of scanned documents could contain pages which skewed during scanning or were omitted altogether.) 
  
5.  A party submitting evidentiary materials in conventional format shall also file in conventional format an index of evidence listing each item of evidence being filed and identifying the motion to which it relates. 
  
6.  Copies of conventionally filed supporting materials shall be served on other parties pursuant to section II(B)(3) of these Procedures governing service of conventional documents. 
  
B.  EVIDENCE NOT IN SUPPORT OF OR IN OPPOSITION TO A MOTION.  
  
1.  Whenever feasible a filing party must scan a paper exhibit that is less than 30 MB and submit the exhibit as a PDF file. Similarly, filing parties are expected to electronically file an exhibit greater than 30 MB as separate attachments of 30 MB or smaller whenever feasible. Only when division of the document into separate attachments is not feasible may the party file the document in conventional format. 
  
2.  A party may conventionally submit exhibits which are not available in electronic form. The Clerk's Office will note on the docket its receipt of the document(s) or exhibit(s) with a text-only entry. Any document filed conventionally will be noted in a Notice of Manual Filing. 
  
3.  Because documents scanned in color or containing graphics take much longer to upload, filing parties generally should configure their scanners to scan documents at 300 dpi and in black and white rather than in color. If a color document is critical to the case, an original color copy can be filed conventionally or may be scanned in color and then uploaded to ECF. 
  
4.  The filing party is required to verify the readability of scanned documents before filing them electronically with the court. (Similar to the copy process, images of scanned documents could contain pages which skewed during scanning or were omitted altogether.) 
  
5.   Exhibits submitted conventionally shall be served on other parties pursuant to section II(B)(3) of these Procedures governing service of conventional documents. Exhibits filed conventionally will be listed in an electronically filed Notice of Manual Filing. 
  

Effective date. - Amended effective April 15, 2019.  
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8. PUBLIC ACCESS TO CM/ECF.

Rules text
A.  PUBLIC ACCESS AT THE COURT.  Access to the electronic docket and documents filed in ECF is available to the public at no charge at the Clerk's Office during regular business hours. A copy fee for an electronic reproduction is required in accordance with 28 U.S.C. § 1914. 
  
Conventional copies and certified copies of electronically filed documents may be purchased at the Clerk's Office. The fee for copying and certifying will be in accordance with 28 U.S.C. § 1914. 
  
Please see  Section VI regarding public access to electronic transcripts. 
  
B.  INTERNET ACCESS.  Remote electronic access to ECF for viewing purposes is limited to subscribers to the Public Access to Court Electronic Records ("PACER") system. The Judicial Conference of the United States has determined that a user fee will be charged for remotely accessing certain detailed case information, such as filed documents and docket sheets in civil cases, but excluding review of calendars and similar general information.4  
  
 
  
4 Non-judiciary CM/ECF users will be charged a per page fee to access electronic data such as docket sheets and case documents obtained remotely through the PACER system. A per document cap does not apply to transcripts. Transcripts may be obtained following a minimum 90 day restriction period for a per page fee, with no per document cap. Fees will be charged for each access regardless of whether or not the attorney has been given access to the transcript by the court through CM/ECF. The access fee does not apply to official recipients of electronic documents, i.e., parties legally required to receive service or to whom service is directed by the filer in the context of service under Federal Rules of Civil Procedure. Official recipients will receive the initial electronic copy of a document free to download as they see fit, but if they remotely access the document again, they will be charged the standard per page PACER fee. 
  
 
  

Effective date. - Amended effective April 15, 2019.  
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9. ELECTRONIC TRANSCRIPTS.

Rules text
A.  OFFICIAL TRANSCRIPTS.  Official Transcripts of proceedings, or parts of proceedings, before United States District and Magistrate Judges that are ordered by a party will be filed electronically in CM/ECF. For the first 90 days after filing, the electronic version of a transcript will be available to the public for viewing only and only at the Clerk's public counters. 
  
Parties desiring a copy of the transcript during the first 90 days from the date of filing (or from the date of the filing of a redacted copy) must obtain the transcript from the respective court reporter. 
  
B.  REDACTION.  1.  Parties shall refrain from including, or shall redact where inclusion is necessary, the following personal identifiers from all court proceedings, unless otherwise ordered by the Court: 
  
a.  Names of minor children.  If the involvement of a minor child must be mentioned, only the initials of the child should be used. 
  
b.  Financial account numbers.   If financial account numbers are relevant, only the last four digits of these numbers should be used. 
  
c.  Social Security numbers.  If an individual's Social Security number must be included, only the last four digits of that number should be used. 
  
d.  Dates of birth.  If an individual's date of birth is relevant, use only the year of birth. 
  
e.  Home addresses.   If a home address must be mentioned, only the city and state should be used. 
  
2.  Counsel or parties must review the transcript and determine whether redaction of the listed personal identifiers is necessary. Sentencing transcripts must be reviewed by both defense counsel and the government. If redaction is necessary, counsel must electronically file a Request for Redaction within 21 calendar days of the transcript filing date. The request should list, by page and line, each redaction to be made. Remote electronic access to the Request for Redaction will be limited to court staff and counsel. The Request for Redaction must be served by the filing party on the court reporter through U.S. Mail or hand delivery. 
  
3.   Failure to request the redaction within the 21-day time period, or seek extension of time to do so from the Court, will result in the transcript being made electronically available, without redaction, 90 days after the transcript was initially filed with the Clerk. 
  
4.  The responsibility for omitting or redacting personal identifiers rests solely with counsel and the parties. The Clerk will not review filings for compliance with this rule. Counsel and the parties are cautioned that failure to redact these personal identifiers may subject them to sanctions or other disciplinary proceedings as appropriate. 
  
5.  If a party requests redaction, the transcript will not be made remotely available to other parties through PACER until the redactions have been made. A copy of the official transcript will be available for review in the Clerk's Office or purchase from the court reporter during this time. Redacted transcripts must be filed within ten (10) days of the Request for Redaction absent further direction from the court. 
  
6.  Redaction of information other than the personal identifiers listed herein will require the electronic filing of a separate motion served on all of the parties and the court reporter within the 21-day notice period. 
  
C.  REMOTE ACCESS TO TRANSCRIPTS.  Transcripts will be made remotely available through PACER, subject to standard PACER fees, as follows: 
  
1.  Transcripts in which no redaction was requested: 90 days from the filing date of the official transcript. 
  
2.  Transcripts in which a redaction was requested: 90 days from the filing date of the official transcript OR date of filing redacted transcript, whichever is later. Although the unredacted transcript will remain on record and be available for public viewing at the Clerk's Office, only the redacted transcript will be released for remote public access through PACER. 
  

Effective date. - Amended effective April 15, 2019.  
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ADMINISTRATIVE PROCEDURES FOR FILING, SIGNING, AND VERIFYING PLEADINGS AND PAPERS BY ELECTRONIC MEANS IN CRIMINAL CASES.

Rules text
DEFINITIONS  
  
1.  "Electronic Case Filing System" (ECF) refers to the court's automated system that receives documents filed in electronic form. The program was developed for the Federal Judiciary by the Administrative Office of the United States Courts. 
  
2.  "Electronic filing" means uploading a pleading or document directly from the registered user's computer, using the Court's ECF system, to file that pleading or document in the Court's case file. Sending a document or pleading to the Court via email does not constitute "electronic filing". 
  
3.  "Notice of Electronic Filing" (NEF) is a notice automatically generated by ECF at the time a document is filed, setting forth the time and date of filing, the name of the party and attorney filing the documents, the type of document, the text of the docket entry, the name of the party and/or attorney receiving the notice, and a hyperlink to the filed document, which allows recipients to retrieve the document automatically. The NEF also contains a security code of the document filed which can be used to ensure that the document as it was filed is not tampered with in any way. 
  
4.  "Public Access to Court Electronic Records" (PACER) is an automated system that allows an individual to view, print and download court docket information over the internet. 
  
5.  "Portable Document Format" (PDF). A document created with a word processor or a paper document which has been scanned must be converted to portable document format to be filed electronically with the Court. Converted files contain the extension ".pdf". The program takes a "picture" of the original document and allows anyone to open the converted document across a broad range of hardware and software, with layout, format, links and images intact. For information on PDF, users may visit the websites of PDF vendors, such as www.adobe.com  or www.fineprint.com. 
  
6.  "Technical failure" is defined as a malfunction of Court owned/leased hardware, software, and/or telecommunications facility which results in the inability of a filer to submit a document electronically. Technical failure does not include the malfunctioning of a filer's equipment or internet connection. 
  
7.  "Proposed Order" is a draft document submitted by an attorney for a judge's signature. A proposed order shall accompany a motion or other request for relief as an electronic attachment to the document. 
  

Effective date. - Amended effective April 15, 2019.  
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12. THE ELECTRONIC CASE FILING SYSTEM.

Rules text
A.  IN GENERAL.  All documents submitted for filing in criminal cases in this district shall be filed electronically using the Electronic Case Filing system ("ECF") or shall be scanned and uploaded to ECF, unless otherwise permitted by these administrative procedures or unless otherwise authorized by the assigned judge. Although permitted by these procedures, scanning and uploading a document should be used by filers only as a last resort when conversion of the document into .pdf format from a word processing program is not feasible. 
  
With the conversion to NextGen, each attorney must register for an individual, upgraded PACER account through the PACER website, www.pacer.gov. An attorney who registered to file in this district prior to April 15, 2019 must link the individual PACER account to the court's CM/ECF account. An attorney who registers to file in this district for the first time on or after April 15, 2019 must request e-file access through PACER. Instructions on this process appear on the Court's website at www.gand.uscourts.gov. 
  
1.  Absent good cause shown, attorneys in good standing admitted to practice before the Bar of this Court, to include attorneys admitted pro hac vice, must file criminal pleadings electronically using the ECF System. 
  
a.  Electronically filed documents may contain the following types of hyperlinks: 
  
(A)  Hyperlinks to other portions of the same document; 
  
(B)  Hyperlinks to other documents in CM/ECF, in this court, or any other CM/ECF court; and 
  
(C)  Hyperlinks to a location on the Internet that contains a source document for a citation. 
  
Hyperlinks to cited authority may not replace standard citation format. Complete citations must be included in the text of the filed document. Neither a hyperlink, nor any site to which it refers, shall be considered part of the record. Hyperlinks are simply convenient mechanisms for accessing material cited in a filed document. 
  
The court accepts no responsibility for, and does not endorse, any product, organization, or content at any hyperlinked site, or at any site to which that site may be linked. The court accepts no responsibility for the availability or functionally of any hyperlink. 
  
2.  A party proceeding pro se  shall not file electronically unless the party is an attorney in good standing admitted to practice before the Bar of this Court. (See  III(B) of these Procedures). 
  
3.  Juvenile criminal matters shall not be filed electronically unless the court rules that the juvenile shall be tried as an adult. 
  
4.  Matters filed under 18 U.S.C. § 3607 shall not be filed electronically unless ordered by the Court. 
  
5.  Registered attorneys of record and the public will have remote access to documents in criminal cases. Members of the public may also view electronic criminal files at the public terminals in the Clerk's Office. 
  
6.  An attorney may apply to the assigned judge for permission to file documents conventionally. Even if the assigned judge initially grants an attorney permission to file documents conventionally, the assigned judge may withdraw that permission at any time and require the attorney to file documents electronically using ECF. 
  
An attorney seeking the Court's permission to file conventionally rather than electronically will file a paper "Request for Leave to File Conventionally" setting forth in detail the reasons supporting the request, together with a "Proposed Order Granting Leave to File Conventionally." Such requests will be provided to the judge to whom the filer's case is assigned, or, in those cases in which a case has not been filed or the case has not yet been assigned, to the duty judge. 
  
7.  The Clerk's Office or any judge of this court may deviate from these procedures in specific cases, without prior notice, if deemed appropriate in the exercise of discretion, considering the need for the just, speedy, and inexpensive determination of matters pending before the court. The court may also amend these procedures at any time without prior notice. 
  
B.  LOGINS & PASSWORDS.  Each attorney admitted to practice in the Northern District of Georgia is entitled to one individual PACER login for filing. Additional PACER accounts are available from the PACER Service Center, as needed, for firm billing and staff use for document retrieval. 
  
1.  No attorney shall knowingly permit or cause to permit his or her login to be utilized by anyone other than an authorized employee of his or her office. CM/ECF filers must be aware of the potential to inadvertently share restricted documents when using third-party services or software and must not share CM/ECF filing credentials with third parties, including service providers. Sharing filing credentials with a third-party will give it access to sealed case information and documents in violation of court order. Filers must use caution in their computer security practices to ensure that sealed documents to which they have access are not disclosed. Fee exempt users should not share the documents they obtain from PACER under the exemption, unless expressly authorized by the court. Filers who have shared CM/ECF filing and/or PACER account credentials with a third-party service provider must reset their passwords to prevent further access to sensitive documents. 
  
2.  Once registered, the attorney shall be responsible for all documents filed with his or her login. 
  
3.  Registration for a login is governed by Paragraph I(C). 
  
4.  An attorney admitted pro hac vice  must register for a login in accordance with these Administrative Procedures. 
  
5.  The login and password of an attorney constitutes a signature on the document being filed. Thus, the login and password of the filing attorney must match the attorney whose signature block appears on the document being filed. 
  
C.  REGISTRATION.  
  
1.  Registration for the Northern District of Georgia's electronic filing system utilizes the PACER website at www.pacer.gov  and requires an upgraded, individual PACER account. 
  
2.  Following admission to the bar of this Court or the grant of admission pro hac vice, an attorney must request e-file access through PACER. Attorneys (including those admitted pro hac vice ) who first received a login and password prior to April 15, 2019 must link their individual, upgraded PACER account to the Court's CM/ECF system using the PACER website. Instructions on this process appear on the Court's website at www.gand.uscourts.gov. 
  
3.  Upon approval of an e-filing request, the attorney will be notified through the primary email address registered with PACER. 
  
4.  An attorney may register one email address when completing the initial e-filing registration request through PACER. Once the Clerk's Office has activated access to CM/ECF, other email addresses may be added to the filing account in CM/ECF to receive notification of docket entries. 
  
5.  The Court does not monitor undeliverable email (i.e. bounce-backs) or delayed mail from a registered user's primary or secondary email accounts. It is the user's responsibility to update email addresses, monitor email spam filters, and maintain sufficient email storage space to prevent undeliverable or untimely delivery of email notifications from the CM/ECF system. 
  
The primary email address must be updated through the attorney's individual PACER account. Secondary email addresses must be updated through the court's CM/ECF System using the Utilities menu. 
  
6.  After registering through PACER, the attorney is responsible for protecting the security of the password and may change it at any time. If an attorney believes that the security of an existing password has been compromised and/or that a threat to ECF exists, the attorney must change his/her password immediately at www.pacer.gov  and notify the PACER Service Center and the Clerk's Office. 
  

Effective date. - Amended effective April 15, 2019.  
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13. ELECTRONIC FILING AND SERVICE OF DOCUMENTS.

Rules text
A.  FILING.  
  
1.  Charging Documentss. 
  
The filing of the initial papers, including the complaint, information, and indictment in a criminal case will be filed in paper form, not electronically. 
  
2.  Other criminal documents (in addition to charging papers, mentioned above) exempted from the electronic filing requirement are as follows: 
  
a.  Affidavits for search warrants and related papers; 
  
b.  Fed. R. Crim. P. 20 and Fed. R. Crim. P. 40 papers received from another court; 
  
c.  Appearance bonds; 
  
d.  Any pleading or document in a criminal case containing the signature of a defendant, such as a waiver of indictment or plea agreement; 
  
e.  Petitions for violations of supervised release; and 
  
f.  Other documents filed under seal or ex parte. 
  
3.  All motions, pleadings, applications, briefs, memoranda of law, deposition transcripts, transcripts of proceedings, or other documents in a case to include attachments to the extent feasible shall be electronically filed on ECF except as otherwise provided by these administrative procedures. 
  
4.  Emailing a document to the Clerk's Office or to the assigned judge shall not constitute "filing" of the document. A document shall not be considered filed for purposes of the Federal Rules of Criminal Procedure until the filing party receives an ECF-generated "Notice of Electronic Filing" described in II(B)1 of these procedures. 
  
5.  The Notice of Electronic Filing reflects the time the electronic transmission of a document is completed. Accordingly, a document will be deemed timely filed if the Notice of Electronic Filing reflects a time prior to midnight. However, the assigned judge may order that a document be filed by a time certain, which then becomes the filing deadline. 
  
6.  If filing a document requires leave of the court, such as a motion to submit a sur-reply brief, the attorney shall attach the proposed document as an exhibit to the motion according to the procedures in IV(B). If the court grants the motion, the order will direct the attorney to file the document electronically with the court. 
  
7.  Attachments and exhibits larger than 30 MB may be filed electronically in separate 30 MB (or smaller) segments or may be submitted to the Clerk's Office in conventional format. 
  
8.  The Clerk's Office shall not maintain a paper court file in any case begun after July 15, 2005, except as otherwise provided herein. The official court record shall be the electronic file maintained on the court's servers. The official record shall include, however, any initiating documents and other conventional documents or exhibits filed in accordance with these procedures that are not converted to electronic format.  
  
a.  The Clerk's Office will retain all original indictments, petitions to enter plea of guilty, plea agreements, and other original documents containing original signatures as described in section II(A) of these procedures. 
  
b.  Except as provided above, the Clerk's Office will discard all other original documents brought to the Clerk's Office for filing after they are scanned and uploaded to ECF.5  
  
 
  
5 If an attorney believes a document with original signatures has some intrinsic value, the attorney is encouraged to retain the original document and submit to the Clerk's Office a copy of the document with faxed or photocopied signatures for scanning and uploading. 
  
 
  
c.  An attorney who wishes to have an original document returned after the Clerk's Office scans and uploads it to ECF may, prior to submitting the document to the Clerk's Office, seek authorization from the assigned judge for the document's return. If return is granted by the judge, the attorney must provide a self-addressed, stamped envelope for the return of the documents. Authorization will be granted on a case-by-case basis. No standing authorizations for the return of all original documents filed by an attorney or office will be allowed. 
  
9.  Official and contract court reporters will submit to the Clerk's Office the official recordings of transcribed proceedings and original notes, if applicable. Official and contract court reporters must also file the certified transcript of those proceedings electronically on ECF or email a file containing the certified transcript of the proceedings in PDF format to the Clerk's Office for uploading. 
  
For information on the public access and redaction procedures for transcripts, please see  Section VI of these Administrative Procedures. 
  
10.  Filings by Nonparties (e.g. media, material witness, victim) 
  
a.  Nonparties may file documents in a criminal matter electronically only if represented by counsel who is either a member of the Northern District of Georgia bar or who has been granted permission to appear pro hac vice and who is a registered user of CM/ECF. The nonparty and counsel will be added to the case in CM/ECF in the appropriate role for the purposes of filing and service. 
  
b.  Nonparties proceeding without counsel will be added to the case but will not be permitted to file documents electronically and must follow the procedures in Section III for filing conventionally. 
  
B.  SERVICE.  
  
1.  Whenever a pleading or other paper is filed electronically in accordance with these procedures, ECF shall generate a "Notice of Electronic Filing" to the filing party and any other party who is a registered user. 6  
  
 
  
6 To determine whether another party is a registered user, the filer can select ECF's "Utilities" category, then click on "Mailings" on the pull-down menu, and then "Mailing Information for a Case". The filer then enters the case number and the ECF information will appear, stating whether or not the filer must mail a copy or if ECF will electronically generate one. 
  
 
  
a.  If the recipient is a registered user of ECF, filing in the ECF system or otherwise electronically sending a filing by a means that the recipient consented to in writing constitutes service of the pleading or other paper under Fed. R. Crim. P. 49. 
  
b.  Service of the "Notice of Electronic Filing" on a party who is not a registered participant in ECF may be accomplished by email, subject to the additional service requirements of B(3) below. 
  
2.  A certificate of service on all parties entitled to service or notice is only required when a party serves a document through a means other than filing it in the ECF system. The certificate must state the manner in which service or notice was accomplished on each party. Sample language for a certificate of service is attached to these procedures as Form A. 
  
3.  A party who is not a registered participant of ECF is entitled to a paper copy of any electronically filed pleading, document, or order. The filing party must therefore provide the non-registered party with the pleading, document, or order according to the Federal Rules of Criminal Procedure. When mailing paper copies of documents that have been electronically filed, the filing party must include the "Notice of Electronic Filing" to provide the recipient with proof of the filing. 
  
4.  Attorneys should be aware that the submission due date, which appears when either electronically filing a motion or querying deadlines, is for court use only and should not be relied upon as an accurate computation of the response date. 
  
5.  A filer who elects to bring a document to the Clerk's Office for scanning and uploading to ECF must serve conventional copies on all parties to the case and should expect some delay in the uploading and subsequent electronic noticing of the document. 
  
C.  SIGNATURES.  
  
1.  Attorney Signature.  
  
        a.  A pleading or other document requiring an attorney's signature shall be signed in the following manner, when filed electronically: "(attorney name)." The correct format for an attorney signature is as follows: 

             

  
     
       John Doe    

  
     
      Attorney Bar Number: xxxxxx  

  
     
      Attorney for (Party Name)  

  
     
      ABC Law Firm  

  
     
      123 South Street  

  
     
      Atlanta, Georgia 30303  

  
     
      Telephone: (xxx) xxx-xxxx  

  
     
      Email: john  doe@abclaw.com    
 
The attorney's signature must match the login and password of the filing attorney. 
  
b.  Any party challenging the authenticity of an electronically filed document or the attorney's signature on that document must file an objection to the document within ten days of receiving the Notice of Electronic Filing. 
  
A person, not a party, who neither receives notice (actual or through counsel) of the document nor reasonably should have known of the contents of the documents and who can show that he or she was adversely impacted by the document and has reason to believe either that the signature on the document or the document itself is not authentic must challenge the document within ten days of the time they receive notice or should reasonably have known of the document's contents. 
  
2.  Multiple Signatures.  
  
a.  The filing attorney shall initially confirm that the content of the document is acceptable to all persons required to sign the document and shall obtain the signatures of all parties on the document. For purposes of this rule, physical, facsimile, or electronic signatures are permitted. 
  
        b.  The filing attorney then shall file the document electronically or submit it to the Clerk's Office on disk, indicating the signatories, e.g.,  "Jane Doe," "John Doe," etc. The correct format for each signature is as follows: 

             

  
     
       Jane Doe    

  
     
      Attorney Bar Number: xxxxxx  

  
     
      Attorney for (Party Name)  

  
     
      ABC Law Firm  

  
     
      123 South Street  

  
     
      Atlanta, Georgia 30303  

  
     
      Telephone: (xxx) xxx-xxxx  

  
     
      Email: jane  doe@abclaw.com    
 
One of the attorney's signatures must match the login and password of the filing attorney. 
  
c.  A non-filing signatory or party who disputes their acceptance of the contents of the document, the authenticity of an electronically filed document containing multiple signatures, or the authenticity of the signatures themselves must file an objection to the document within ten days of receiving the Notice of Electronic Filing. 
  
A person, not a party, who neither receives notice (actual or through counsel) of the document nor reasonably should have known of the contents of the documents and who can show that he or she was adversely impacted by the document and has reason to believe either that the signature on the document or the document itself is not authentic must challenge the document within ten days of the time they receive notice or should reasonably have known of the document's contents. 
  
3.  Non-Attorney Signature.  
  
a.  Several documents in criminal cases require the signature of a non-attorney, such as a grand jury foreperson, a defendant, a third-party custodian, a U.S. Marshal, an officer from Pretrial Services or Probation, or some other federal officer or agent. In general, the Clerk's Office will scan these documents and upload them to ECF. The electronically filed document as maintained on ECF shall constitute the official version of that record. 
  
b.  If any other original document requires the signature of a nonattorney, the filing party or the Clerk's Office shall scan the original document and then electronically file it on ECF. 
  
c.  The electronically filed document as maintained on the court's servers shall constitute the official version of that record. The court will not maintain a paper copy of the original document. 
  
d.  A non-filing signatory or party who disputes the authenticity of an electronically filed document with a non-attorney signature or the authenticity of the signature on that document must file an objection to the document within ten days of receiving the Notice of Electronic Filing. 
  
A person, not a party, who neither receives notice (actual or through counsel) of the document nor reasonably should have known of the contents of the documents and who can show that he or she was adversely impacted by the document and has reason to believe either that the signature on the document or the document itself is not authentic must challenge the document within ten days of the time they receive notice or should reasonably have known of the document's contents. 
  
D.  FEES PAYABLE TO THE CLERK.  Any fee required for filing a pleading or paper in District Court is payable to the Clerk of the Court by cash, check, U.S. Postal money order, or cashier's check. The Clerk's Office will accept payment by credit card (MasterCard, Visa, American Express, and Discover). Debit cards with a MasterCard or Visa logo are acceptable and treated as a credit card transaction. Checks, money orders, and cashier checks are to be made payable to "Clerk, U.S. District Court". A law firm check will be accepted for payment by attorneys. The Clerk's Office will note the receipt of fees on the docket. The court will not maintain electronic billing or debit accounts for attorneys or law firms. 
  
Fees for Applications for Admission Pro Hac Vice  must be paid by credit card through the Pay.gov system concurrent with the electronic filing of the application in CM/ECF. Fees for filing a Notice of Appeal may be paid through the Pay.gov system, as well. 
  
E.  ORDERS.  
  
1.  The assigned judge or the Clerk's Office shall electronically file all orders. Any order entered electronically has the same force and effect as if the judge had affixed his/her signature to a paper copy of the order and it had been entered on the docket conventionally. 
  
2.  When filing a motion for which no supporting brief is required, a proposed order granting the motion and setting forth the requested relief shall be included with the electronic filing as an attachment. 
  
3.  If a judge enters an order during a hearing, copies of the order will be distributed electronically after the hearing. 
  
4.  When mailing paper copies of an electronically signed order to a party who is not a registered participant of ECF, the Clerk's Office will include the Notice of Electronic Filing. 
  
F.  TITLE OF DOCKET ENTRIES.  The party electronically filing a pleading or other document shall be responsible for designating a docket entry title for the document by using one of the docket event categories prescribed by the court. 7  
  
 
  
7 Readers may view an event listing in CM/ECF under the Utilities function or search for a particular event in CM/ECF using the Search function. 
  
 
  
G.  CORRECTING DOCKET ENTRIES.  
  
1.  Once a document is submitted and becomes part of the case docket, corrections to the docket are made only by the Clerk's Office. ECF will not permit the filing party to make changes to the document(s) or docket entry once the transaction has been accepted. 
  
2.  A document incorrectly filed in a case may be the result of posting the wrong PDF file to a docket entry, selecting the wrong document type from the menu, or entering the wrong case number and not detecting the error before the transaction is completed. 
  
3.  If the docket entry is correct, but the document filed is incorrect, the filing party will be advised to refile the document electronically. Refiling the document does not entitle the filer to an extension of filing deadlines. If the docket entry is incorrect, but the attached document is correct, the Clerk's office may make the appropriate corrective changes to the docket entry consistent with Clerk's Office internal procedures. No substitution of documents by Clerk's Office staff is permissible. 
  
If the entry was made in the wrong case, the document should be refiled in the correct case. 
  
As soon as possible after an error is discovered, the filing party should contact the Clerk's Office with the case number and document number for which the correction is being requested. In the event that the incorrectly attached document contains sensitive information, the filing party may request that electronic access to the information be limited to Court personnel until he or she can petition the presiding judge for other relief as appropriate. The Clerk's Office also has the discretion to limit access to documents it perceives contain sensitive information and were incorrectly filed. In those instances when the Clerk's Office exercises its discretion, the filing party will be notified immediately to confirm that the document was filed incorrectly and that the party desires that the limited access continue so that he or she may seek appropriate relief from the Court. If appropriate, the Court will make a corrective entry indicating the original error. 
  
H.  TECHNICAL FAILURES.  The Clerk's Office shall deem the Northern District of Georgia ECF site to be subject to a technical failure on a given day if the site is unable to accept filings continuously or intermittently over the course of any period of time greater than one hour after 10:00 a.m. that day. Known systems outages will be posted on the web site, if possible. An attorney may timely file a declaration seeking relief from the court for not meeting the deadline as a result of a technical failure. (Form B). 
  
Problems on the filer's end, such as telephone line problems, problems with the filer's Internet Service Provider (ISP), or hardware or software problems, will not constitute a technical failure under these procedures nor excuse an untimely filing. A filer who cannot file a document electronically because of a problem on the filer's end must file the document conventionally. 
  
I.  PRIVACY.  
  
1.  Redacted Documents.  To comply with the policy of the Judicial Conference of the United States and the E-Government Act of 2002, Pub. L. No. 107-347, filing parties shall omit or, where inclusion is necessary, partially redact the following personal data identifiers from all filings, whether filed electronically or on paper, unless the assigned judge orders otherwise. 
  
a.  Minors' names:  Use the minors' initials; 
  
b.  Financial account numbers:  Identify the name or type of account and the financial institution where maintained, but use only the last four numbers of the account number; 
  
c.  Social Security numbers:  Use only the last four numbers;  
  
d.  Dates of birth:  Use only the year; and 
  
e.  Home addresses:  Use only the city and state. 
  
Filing parties should review the Court's Standing Orders on the Court's web page for a complete statement of the Court's privacy policy. 
  
2.  The responsibility for redacting personal data identifiers rests solely with counsel and the parties. The Clerk's Office will not review documents for compliance with this rule, seal on its own motion documents containing personal data identifiers, or redact documents, whether filed electronically or on paper. 
  
3.  Please see  Section VI for procedures regarding redaction of personal identifiers in electronic transcripts. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

14. CONVENTIONAL FILING OF DOCUMENTS.

Rules text
The following procedures govern documents filed conventionally. The court, upon application, may also authorize conventional filing of other documents otherwise subject to these procedures. Paper documents should be printed on only one side of the page. 
  
When a document has been filed conventionally, a "Notice of Manual Filing" (Form C) should be electronically filed, naming the document that was filed conventionally and stating the reason for conventional (rather than electronic) filing. (In the event that a party cannot file the requisite Notice of Manual Filing electronically, the party may file the Notice conventionally.) 
  
A.  DOCUMENTS TO BE FILED UNDER SEAL.  A motion or application to file documents under seal must be filed in paper form, not electronically, along with a proposed order and the documents the party is seeking to seal. Sealed documents will not be publicly accessible on ECF. No Notice of Manual Filing is required for sealed documents. 
  
B.  PRO S.E. FILERS.  Pro se filers shall file paper originals of all complaints, pleadings, motions, affidavits, briefs, and other documents. The Clerk's Office will scan these original documents and upload them into ECF, but will also maintain a paper file. 
  
C.  ELECTRONIC MEDIA.  Any party presenting electronic media to be filed including but not limited to a CD-ROM, DVD-ROM, or flash drive, will also present a paper "Notice of Filing of Electronic Media" signed by the party and describing the documents on the disk or CD. (See  Form D to these Procedures.) 
  

——————————

15. EXHIBITS.

Rules text
A.  EVIDENCE IN SUPPORT OF OR IN OPPOSITION TO A MOTION.  In general, evidence in support of or in opposition to a motion should be filed electronically, rather than conventionally. (Exhibits that are not filed but are submitted in conventional form during a hearing will be maintained in conventional format.) 
  
1.  A party electronically submitting evidentiary materials to the Clerk's Office in support of or in opposition to a motion shall also file electronically a document indexing each item of evidence being filed. Each item of evidence should be filed as a separate attachment to the motion to which it relates. 
  
2.  Whenever feasible a filing party must scan a paper exhibit that is less than 30 MB and submit the exhibit as a PDF file. Similarly, filing parties are expected to electronically file an exhibit greater than 30 MB as separate attachments of 30 MB or smaller whenever feasible. Only when division of the document into separate attachments is not feasible may the party file the document in conventional format. 
  
3.  Because documents scanned in color or containing graphics take much longer to upload, filing parties generally should configure their scanners to scan documents at 300 dpi and in black and white rather than in color. If a color document is critical to the case, an original color copy can be filed conventionally or may be scanned in color and then uploaded to ECF. 
  
4.  The filing party is required to verify the readability of scanned documents before filing them electronically with the court. (Similar to the copy process, images of scanned documents could contain pages which skewed during scanning or were omitted altogether.) 
  
5.  A party submitting evidentiary materials in conventional format shall also file in conventional format an index of evidence listing each item of evidence being filed and identifying the motion to which it relates. 
  
6.  Copies of conventionally filed supporting materials shall be served on other parties pursuant to section II(B)(3) of these Procedures governing service of conventional documents. 
  
B.  EVIDENCE NOT IN SUPPORT OF OR IN OPPOSITION TO A MOTION.  
  
1.  Whenever feasible a filing party must scan a paper exhibit that is less than 30 MB and submit the exhibit as a PDF file. Similarly, filing parties are expected to electronically file an exhibit greater than 30 MB as separate attachments of 30 MB or smaller whenever feasible. Only when division of the document into separate attachments is not feasible may the party file the document in conventional format. 
  
2.  A party may conventionally submit exhibits which are not available in electronic form. The Clerk's Office will note on the docket its receipt of the document(s) or exhibit(s) with a text-only entry. Any document filed conventionally will be noted in a Notice of Manual Filing. 
  
3.  Because documents scanned in color or containing graphics take much longer to upload, filing parties generally should configure their scanners to scan documents at 300 dpi and in black and white rather than in color. If a color document is critical to the case, an original color copy can be filed conventionally or may be scanned in color and then uploaded to ECF. 
  
4.  The filing party is required to verify the readability of scanned documents before filing them electronically with the court. (Similar to the copy process, images of scanned documents could contain pages which skewed during scanning or were omitted altogether.) 
  
5.  Exhibits submitted conventionally shall be served on other parties pursuant to section II(B)(3) of these Procedures governing service of conventional documents. Exhibits filed conventionally will be listed in an electronically filed Notice of Manual Filing. 
  

Effective date. - Amended effective April 15, 2019.  

——————————

16. PUBLIC ACCESS TO CM/ECF.

Rules text
A.  PUBLIC ACCESS AT THE COURT.  Access to the electronic docket and documents filed in ECF is available to the public at no charge at the Clerk's Office during regular business hours. A copy fee for an electronic reproduction is required in accordance with 28 U.S.C. § 1914. 
  
Conventional copies and certified copies of electronically filed documents may be purchased at the Clerk's Office. The fee for copying and certifying will be in accordance with 28 U.S.C. § 1914. 
  
B.  INTERNET ACCESS.  Remote electronic access to ECF for viewing purposes is limited to subscribers to the Public Access to Court Electronic Records ("PACER") system. The Judicial Conference of the United States has determined that a user fee will be charged for remotely accessing certain detailed case information, such as filed documents and docket sheets in Criminal cases, but excluding review of calendars and similar general information. 8  
  
 
  
8 Non-judiciary CM/ECF users will be charged a per page fee to access electronic data such as docket sheets and case documents obtained remotely through the PACER system. A per document cap has been approved, however this cap does not apply to transcripts. Transcripts may be obtained following a minimum 90 day restriction period for the standard per page fee. Fees will be charged for each access regardless of whether or not the attorney has been given access to the transcript by the court through CM/ECF. The access fee does not apply to official recipients of electronic documents, i.e., parties legally required to receive service or to whom service is directed by the filer in the context of service under Federal Rules of Criminal Procedure. Official recipients will receive the initial electronic copy of a document free to download as they see fit, but if they remotely access the document again, they will be charged the standard per page PACER fee. 
  
 
  

Effective date. - Amended effective April 15, 2019.  

——————————

17. ELECTRONIC TRANSCRIPTS.

Rules text
A.  OFFICIAL TRANSCRIPTS.  Official Transcripts of proceedings, or parts of proceedings, before United States District and Magistrate Judges that are ordered by a party will be filed electronically in CM/ECF. For the first 90 days after filing, the electronic version of a transcript will be available to the public for viewing only and only at the Clerk's public counters. 
  
Parties desiring a copy of the transcript during the first 90 days from the date of filing (or from the date of the filing of a redacted copy) must obtain the transcript from the respective court reporter. 
  
B.  REDACTION.  1. Parties shall refrain from including, or shall redact where inclusion is necessary, the following personal identifiers from all court proceedings, unless otherwise ordered by the Court: 
  
a.  Names of minor children.  If financial account numbers are relevant, only the last four digits of these numbers should be used. 
  
b.  Financial account numbers.  If financial account numbers are relevant, only the last four digits of these numbers should be used. 
  
c.  Social Security numbers.  If an individual's Social Security number must be included, only the last four digits of that number should be used. 
  
d.  Dates of birth.  If an individual's date of birth is relevant, use only the year of birth. 
  
e.  Home addresses.  If a home address must be mentioned, only the city and state should be used. 
  
2.  Counsel or parties must review the transcript and determine whether redaction of the listed personal identifiers is necessary. Sentencing transcripts must be reviewed by both defense counsel and the government. If redaction is necessary, counsel must electronically file a Request for Redaction within 21 calendar days of the transcript filing date. The request should list, by page and line, each redaction to be made. Remote electronic access to the Request for Redaction will be limited to court staff and counsel. The Request for Redaction must be served by the filing party on the court reporter through U.S. Mail or hand delivery. 
  
3.  Failure to request the redaction within the 21-day time period, or seek extension of time to do so from the Court, will result in the transcript being made electronically available, without redaction, 90 days after the transcript was initially filed with the Clerk. 
  
4.  The responsibility for omitting or redacting personal identifiers rests solely with counsel and the parties. The Clerk will not review filings for compliance with this rule. Counsel and the parties are cautioned that failure to redact these personal identifiers may subject them to sanctions or other disciplinary proceedings as appropriate. 
  
5.  If a party requests redaction, the transcript will not be made remotely available through PACER until the redactions have been made. A copy of the official transcript will be available for review in the Clerk's Office or purchase from the court reporter during this time. Redacted transcripts must be filed within ten (10) days of the Request for Redaction absent further direction from the court. 
  
6.  Redaction of information other than the personal identifiers listed herein will require the electronic filing of a separate motion served on all of the parties and the court reporter within the 21-day notice period. 
  
C.  REMOTE ACCESS TO TRANSCRIPTS.  Transcripts will be made remotely available through PACER, subject to standard PACER fees, as follows: 
  
1.  Transcripts in which no redaction was requested: 90 days from the filing date of the official transcript. 
  
2.  Transcripts in which a redaction was requested: 90 days from the filing date of the official transcript OR date of filing redacted transcript, whichever is later. Although the unredacted transcript will remain on record, only the redacted transcript will be released for remote public access through PACER. 
  

Effective date. - Amended effective April 15, 2019.  
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LOCAL COURT RULES OF THE UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF GEORGIA

Local Civil Rules
Preamble and Standards of Conduct
 3. Divisions of the court.
 5. Filing with the Court.
 6. Continuances and extensions of time.
 7. Motions.
 9. Social Security appeals.
 16.1. Pretrial conferences and procedures.
 16.2. Mediation encouraged.
 26. Discovery plan and order.
 37. Depositions.
 33.1. Interrogatories.
 33.3. RICO Interrogatories [Deleted].
 34. Requests for production of documents and things.
 36. Requests for admissions.
 37. Motions to compel.
 48. Civil Juries.
 54.1. Motions for attorney's fees.
 54.2. Taxation of costs.
 56. Summary judgments - Statement of facts required.
 72. United States Magistrate Judge Duties.
 73. Special master references and trial by consent.
 79. Files and exhibits and removal thereof.
 83.1. Attorneys.
 83.2. Rules governing attorney discipline.
 83.3. Complaints of judicial misconduct and disability.
 83.4. Appearance and practice by eligible law students.
 87. Corporate Disclosure Statement.
Local Criminal Rules
 23. Criminal Jury Trials.
 31. Criminal Juries.
 32. Probation.
 47. Motions.
 49. Serving and Filing Papers.
 57. Attorneys: Procedures for admission and withdrawal.
Criminal Justice Act Plan of the United States District Court for the Middle District of Georgia
Local Rules for Bankruptcy Cases
 PART I. COMMENCEMENT OF CASE; PROCEEDINGS RELATING TO PETITION AND ORDER FOR RELIEF
 		LBR 1002-1. Petition - General.
 		LBR 1005-1. Petition - Caption.
 		LBR 1006-1. Fees - Installment Payments.
 		LBR 1007-1. Lists, Schedules, and Statements.
 		LBR 1007-2. Mailing - List or Matrix.
 		LBR 1014-2. Venue - Change of Division.
 		LBR 1015-1. Joint Administration/Consolidation.
 		LBR 1015-2. Related Cases.
 		LBR 1017-1. Conversion - Request for/Notice of.
 		LBR 1017-2. Dismissal or Suspension - Case or Proceedings.
 		LBR 1019-1. Conversion - Procedure Following.
 		LBR 1071-1. Divisions - Bankruptcy Court.
 Part II. Officers and Administration; Notices; Meetings; Examinations; Elections; Attorneys and Accountants
 		LBR 2002-1. Notice to Creditors and Other Parties in Interest.
 		LBR 2014-1. Employment of Professionals.
 		LBR 2015-3. Trustees - Reports and Disposition of Records.
 		LBR 2016-1. Compensation of Professionals.
 		LBR 2091-1. Attorneys - Withdrawals.
 Part III. Claims and Distribution to Creditors and Equity Interest Holders; Plans
 		LBR 3001-1. Claims and Equity Security Interests.
 		LBR 3002.1-1. Claims Secured by Security interest in the Debtor's Principal Residence.
 		LBR 3002.1-2. Notice for Final Cure - Response.
 		LBR 3007-1. Claims - Objections.
 		LBR 3009-1. Dividends - Chapter 7.
 		LBR 3010-1. Dividends - Small.
 		LBR 3011-1. Unclaimed Funds.
 		LBR 3012-1. Valuation of Collateral.
 		LBR 3015-1. Chapter 13 - Plan.
 		LBR 3015-2. Chapter 13 - Modifications to Plan.
 		LBR 3015-3. Chapter 13 - Confirmations.
 		LBR 3016-2. Disclosure Statement.
 		LBR 3018-1. Ballots - Voting on Plans.
 		LBR 3019-1. Chapter 11 Modification to Plan.
 		LBR 3022-1. Final Report/Decree (Ch. 11).
 		LBR 3070-1. Chapter 13 - Payments.
 Part IV. The Debtor: Duties and Benefits
 		LBR 4001-1. Automatic Stay - Relief From.
 		LBR 4002-1. Debtor - Duties.
 		LBR 4003-1. Exemptions.
 		LBR 4003-2. Lien Avoidance.
 		LBR 4004-3. Grant of Discharge.
 		LBR 4007-1. Dischargeability complaints.
 		LBR 4008-1. Reaffirmation.
 		LBR 4070-1. Insurance.
 		LBR 4071-1. Automatic stay - Violation of.
 PART V. COURTS AND CLERKS
 		LBR 5003-1. Clerk of Court - Exhibits.
 		LBR 5005-4. Electronic Filing.
 		LBR 5075-1. Clerk's Authority to Redact Information On File with the Court.
 		LBR 5080-1. Fees - General.
 		LBR 5081-1. Fees - Form of Payment.
 PART VI. COLLECTION AND LIQUIDATION OF THE ESTATE
 		LBR 6004-1. Sale of Estate Property.
 		LBR 6007-1. Abandonment.
 Part VII. Adversary Proceedings
 		LBR 7001-1. Adversary Proceedings.
 		LBR 7005-1. Certificates of Service in Adversary Proceedings as to Discovery.
 		LBR 7008-1. (Abrogated).
 		LBR 7012-1. (Abrogated).
 		LBR 7054-1. Costs - Taxation/Payment.
 		LBR 7056-1. Summary Judgment.
 PART VIII. APPEALS TO DISTRICT COURT OR BANKRUPTCY APPELLATE PANEL
 		LBR 8004-1. Motion for Leave to Appeal.
 		LBR 8007-1. Motion, Response, Reply - Appeal.
 		LBR 8010-1. Transmission of Record - Appeal.
 PART IX. GENERAL PROVISIONS
 		LBR 9001-1. Definitions.
 		LBR 9004-1. Documents and Pleadings - Requirements of Form.
 		LBR 9004-2. Captions.
 		LBR 9006-1. Time Periods.
 		LBR 9007-1. Notice and Opportunity for Hearing.
 		LBR 9011-1. Attorneys - Duties.
 		LBR 9011-2. Pro Se Parties.
 		LBR 9013-1. Motion Practice.
 		LBR 9013-3. Certification of Service - Motions.
 		LBR 9014-1. Contested Matters.
 		LBR 9015-1. Jury Trial.
 		LBR 9019-1. Settlements and Agreed Orders Pursuant to FRBP 9019.
 		LBR 9029-1. Local Rules.
  Editor's notes. - These rules were revised in their entirety, effective June 2, 1993, and contain subsequent amendments, effective through July 1, 2018.   

COVID-19 PUBLIC HEALTH & SAFETY  

STANDING ORDER 2020-01  

Issued March 16, 2020  
The Court enters this standing order to address continued court operations in light of the COVID-19 (coronavirus) pandemic. The Court observes that the President of the United States has declared a National Emergency throughout the nation in response to the spread of the coronavirus; the Governor of the State of Georgia has declared a public health emergency throughout the state in response to the spread of the coronavirus; the World Health Organization has declared coronavirus a pandemic; and the Center for Disease Control and Prevention and other public health authorities have advised the taking of precautions to reduce the possibility of exposure to the virus and slow the spread of the disease.  
In order to protect public health, including the health of court employees, parties, and court participants, the Court finds it necessary to adjust its operating procedures. To reduce the size of public gatherings, minimize travel, and maximize social distancing, the United States District Court for the Middle District of Georgia hereby orders that it shall remain open for business with the following adjustments to its normal operations:  
1. Persons falling into one of the following categories shall be denied admittance into any division courthouse in the Middle District of Georgia without obtaining an exception from the Chief Judge:  
a. Anyone who has been to or been in close contact with anyone who has been to one of the designated Level 3 countries within the 14 days immediately preceding attempted access to the courthouse, which countries presently include China, Iran, South Korea, and all European countries;  
b. Anyone who has been on a cruise within the 14 days immediately preceding attempted access to the courthouse;  
c. Anyone who has been asked to self-quarantine by any healthcare provider or who lives with someone who has been asked to self-quarantine;  
d. Anyone who has been diagnosed with COVID-19 (coronavirus) or has had contact with anyone who has been so diagnosed.  
2. Effective immediately, no jury trials shall be held in the Middle District of Georgia for a period of sixty (60) days from the date of this Order. With regard to criminal cases, the Court finds that the right of defendants in criminal cases and the public to a speedier trial during the next 60 days is substantially outweighed by the public interest of protecting the health and safety of the defendants, case participants, court employees, jurors, and the public, which can only be protected by this 60 day moratorium on jury trials. The ends of justice require this continuance. Accordingly, the time period of the continuance, March 17, 2020 to May 16, 2020, shall be excluded under the Speedy Trial Act, 18 U.S.C. § 3161(h)(7)(A). Although this order shall have the effect of canceling and continuing all jury trials during this 60 day period, any defendant in a criminal case shall have the right to file a motion for a speedier trial, which shall be considered and decided by the judge assigned to the defendant's case.  
To avoid confusion, the Court emphasizes that the following activities shall not be affected by today's order:  
1. Criminal matters before Magistrate Judges, such as initial appearances, arraignments, detention hearings, the issuance of search warrants, and traffic court shall continue to take place in the ordinary course.  
2. Grand juries shall continue to meet.  
3. Individual judges will continue to hold hearings, conferences, and bench trials, unless ordered otherwise by the presiding judge.  
4. The Clerk's Office and the United States Probation and Pretrial Services Office shall remain open. 40  

COVID-19 PUBLIC HEALTH & SAFETY  

STANDING ORDER 2020-02  

AMENDMENT TO STANDING ORDER 2020-01  

Issued March 20, 2020  
Given the evolving need to address continued court operations in light of the COVID-19 (coronavirus) pandemic, the Court amends its Standing Order which was previously issued on March 16, 2020. From today through May 16, 2020, unless ordered otherwise by the judge assigned to the particular case and based upon exceptional circumstances, all hearings in criminal cases are hereby canceled, except for the following:  
1. Initial appearances;  
2. Arraignments;  
3. Detention hearings;  
4. Revocation of supervised release and/or bond hearings;  
5. Sentencing hearings in which it is likely the defendant will receive a sentence of time served.  
To the extent possible with available technology, initial appearances, arraignments and detention hearings shall be held remotely pursuant to the applicable rules and as directed by the judge assigned to the case.  
A defendant or the government shall have the right to file a motion to have a hearing on any matter not listed in items 1-5 above, but any such motion shall demonstrate exceptional circumstances for holding the hearing prior to May 16, 2020.  
For any hearings and proceedings canceled by today's order, the period from March 17, 2020 to May 16, 2020 shall be excluded under the Speedy Trial Act, 18 U.S.C. § 3161(h)(7)(A) to the extent that the Court's previous standing order does not exclude that period for such hearings and proceedings. As the Court found previously, the right of defendants in these cases and the public to a speedier trial and/or hearing during the period ending on May 16, 2020 is substantially outweighed by the public interest of protecting the health and safety of the defendants, case participants, court employees, jurors, and the public. The ends of justice require these cancellations and continuances. Although this order shall have the effect of canceling and continuing all hearings and proceedings except for those listed in items 1-5 above through May 16, 2020, any defendant in a criminal case shall have the right to file a motion for a speedier hearing and/or trial, which shall be considered and decided by the judge assigned to the defendant's case.  
Except to the extent modified hereinabove, the Court's Standing Order dated March 16, 2020 remains in full force and effect. 40   

COVID-19 PUBLIC HEALTH & SAFETY  

STANDING ORDER 2020-03  

STANDING ORDER REGARDING NATIONAL EMERGENCY  

Issued March 30, 2020  
On March 13, 2020, under the National Emergencies Act, 50 U.S.C. §§ 1601-1651, the President of the United States declared a national emergency. On March 27, 2020, the President signed the Coronavirus Aid, Relief, and Economic Security Act, H.R. 748 (the CARES Act), which authorizes the Judicial Conference of the United States to provide the Chief Judges of the United States District Courts authority to permit identified criminal proceedings by video or audio conference. On March 29, 2020, the Judicial Conference of the United States determined that "emergency conditions due to the national emergency declared by the President have materially affected and will materially affect the functioning of the federal courts generally."  
Pursuant to section 15002(b) of the CARES Act:  
1. A judge in this district is authorized by this order and with the consent of the defendant or a juvenile after the defendant or juvenile confers with counsel to use video conferencing, or telephonic conferencing if video conferencing is not reasonably available, for the following:  
(A) a detention hearing under 18 U.S.C. § 3142;  
(B) an initial appearance under Rule 5, Federal Rules of Criminal Procedure;  
(C) a preliminary hearing under Rule 5.1, Federal Rules of Criminal Procedure;  
(D) a waiver of indictment under Rule 7(b), Federal Rules of Criminal Procedure;  
(E) an arraignment under Rule 10, Federal Rules of Criminal Procedure;  
(F) a hearing under Rule 32.1, Federal Rules of Criminal Procedure, to determine a violation of, and revocation of, the terms of probation or supervised release;  
(G) a hearing under 18 U.S.C. § 3148 to determine a violation of, and revocation of, the terms of pretrial release;  
(H) a hearing under Rule 40, Federal Rules of Criminal Procedure, to resolve an alleged failure to appear or a violation;  
(I) a misdemeanor plea or sentencing under Rule 43(b)(2), Federal Rules of Criminal Procedure; and  
(J) a hearing under 18 U.S.C. §§ 5031-5043, except for a contested transfer hearing, a juvenile delinquency adjudication, or a trial.  
2. The undersigned finds that during this national emergency, a felony plea under Rule 11, Federal Rules of Criminal Procedure, and a felony sentencing under Rule 32, Federal Rules of Criminal Procedure, cannot occur in person and in court in this district without serious jeopardy to public health and safety. As a result, if a judge finds for a stated reason in a particular case that delay of a felony plea or sentencing will result in serious harm to the interests of justice, the judge with the consent of the defendant or a juvenile after the defendant or juvenile consults with counsel can conduct the plea or sentencing by video conference or by telephonic conference, if video conferencing is not reasonably available. This authority extends to a similar hearing under the Federal Juvenile Delinquency Act, 18 U.S.C. § 403.  
This authority is effective for ninety days unless ordered otherwise. If the emergency persists longer than ninety days, an extension is available under the CARES Act. However, this authority terminates on the last day of the national emergency declared by the President on March 13, 2020, or the day on which the Judicial Conference of the United States determines that the emergency no longer materially affects the United States courts or this district, whichever occurs first.  
To the extent inconsistent with this order, any order in this district is SUPERSEDED. 40   

COVID-19 PUBLIC HEALTH & SAFETY  

STANDING ORDER 2020-04  

STANDING ORDER REGARDING PROBATION VIRTUAL CONTACTS DURING NATIONAL EMERGENCY  

Issued April 7, 2020  
In light of the National Emergency declared due to the Covid-19 pandemic, it is necessary to authorize the United States Probation officers in this district to monitor persons under their supervision using virtual contacts. Some of these persons have supervision conditions that require compliance with Level 1 or 2 restrictions of the Middle District of Georgia's Technology Access Program ("TAP"). These restrictions prohibit internet access. Given that internet access is necessary for virtual contacts, the Court orders the following temporary modification to those restrictions as follows:  
To the extent approved by a Probation officer for this district, each person under supervision who has TAP level 1 or 2 conditions is authorized to use a third party's internet capable device approved by the U.S. Probation Office only to communicate virtually with the Probation officer. The third party must be present during the contact. All other TAP conditions remain in place.  
This modification shall remain in effect as long as this Court's previous Standing Order No. 2020-03 remains in effect, unless it is terminated sooner by the Court. Once terminated, the terms of supervision will return to those originally imposed by the judges of this district. 40   

CONDUCTING GRAND JURIES DURING THE CORONAVIRUS NATIONAL EMERGENCY  

STANDING ORDER 2020-05  

STANDING ORDER REGARDING GRAND JURIES DURING THE CORONAVIRUS NATIONAL EMERGENCY  

Issued April 30, 2020  
On March 13, 2020, under the National Emergencies Act, 50 U.S.C. §§ 1601 - 1651, the President of the United States declared a national emergency as a result of the coronavirus. On March 29, 2020, the Judicial Conference of the United States determined that "emergency conditions due to the national emergency declared by the President have materially affected and will materially affect the functioning of the federal courts generally." On April 2, 2020, the Governor of Georgia issued a statewide Executive Order limiting mass gatherings and instituting other restrictive measures throughout the state in order to prevent the spread of the coronavirus. The Centers for Disease Control and Prevention and other public health authorities have advised all citizens to take precautions to reduce the possibility of exposure to the virus and slow the spread of the disease, including social distancing. These agencies, along with the leadership of the Executive Branch, have warned that certain persons are particularly vulnerable to the 2 virus and at a higher risk of developing serious health complications if they become infected.  
On March 30, 2020, this Court issued an order pursuant to section 15002(b) of the CARES Act finding among other things that the live appearance of persons for hearings at the District's courthouses placed public health and safety in jeopardy and accordingly authorized video and telephonic hearings. The Court finds that those emergency conditions persist.  
Neither the CARES Act nor this Court's previous orders specifically address whether grand jury proceedings may be conducted without all grand jurors being present collectively in one room. The Court finds that such proceedings may be conducted under limited circumstances as described in the remainder of this order during the present national emergency or until further order of this court.  
In order to protect the health and safety of the public and the health and safety of court employees, parties and court participants, and to reduce the size of gatherings otherwise essential to the administration of justice, the United States District Court for the Middle District of Georgia orders the following regarding the convening of the grand jury during the national emergency arising from the coronavirus pandemic:  
Upon being notified by the United States Attorney of the date upon which the United States Attorney seeks to convene a grand jury 3 which has previously been sworn, the Clerk of Court shall notify grand jurors of procedures for being excused from appearance for reasons related to the coronavirus. These excuses may include being in the category of persons who are prohibited from entry into the Middle District Courthouses under Standing Order 2020-01, persons who are presently suffering from a contagious illness, persons who are caring for children or persons who are ill or incapacitated and cannot make alternative arrangements for their care, persons who fall into one of the health at-risk categories as described by the Centers for Disease Control, and persons who cannot travel to the proceeding without substantial hardship.  
All grand jurors who are not excused shall report to the William A. Bootle Federal Building & U.S. Courthouse in Macon, Georgia, when summoned. Each grand juror, who does not have their own mask, shall be provided with one upon their arrival. To maximize social distancing, the grand jurors will be divided among the four courtrooms in the federal courthouse and distanced from one another within each respective courtroom. The courtrooms will be linked by the Court's secure VTC system to enable the grand jurors and other participants to communicate, receive evidence, hear testimony, ask questions, deliberate, vote, and otherwise perform the duties of the grand jury. Court Security Officers will be stationed outside each courtroom to provide security and otherwise assist with the secrecy obligations of the grand jury. All grand jurors convening in the separate courtrooms shall be collectively counted in establishing a quorum for that grand jury.  
Except to the extent modified hereinabove, the Court's Standing Order 2020-01, dated March 16, 2020; Standing Order 2020-02, dated March 20,2020, and Standing Order 2020-03, dated March 30, 2020, shall remain in place. This Order shall remain in place as long as this Court's Standing Order No. 2020-03 remains in effect, unless it is terminated sooner by the Court. 40  

IN RE MATTER OF CERTAIN ADMINISTRATIVE AND CIVIL FORFEITURE PROCEEDINGS  

STANDING ORDER 2020-06  

ORDER EXTENDING CERTAIN STATUTORY DEADLINES FOR ADMINISTRATIVE AND CIVIL JUDICIAL ASSET FORFEITURE PROCEEDINGS AND ACTIONS  

Issued April 30, 2020  
WHEREAS, pursuant to 18 U.S.C. § 983, the United States has moved the Court for a sixty (60) day blanket extension of the statutory deadlines by which the Government is required to 1) provide notice of administrative forfeiture proceedings against seized property; and 2) commence civil judicial forfeiture actions following submission of timely administrative claims;  
AND WHEREAS, on March 13, 2020, President Trump declared a national emergency, effective March 1, 2020, due to the Novel Coronavirus Disease ("COVID- 19") pandemic, and extended the period of recommended social distancing and nonessential activity through the end of April on March 20, 2020;  
AND WHEREAS, on March 15, 2020, United States Attorney General William Barr implemented a "maximum telework" policy, which includes all DOJ law enforcement components. Similar orders have been issued by the Departments of Homeland Security and Treasury. As a result, virtually all asset forfeiture personnel working in the headquarters facilities of the Agencies in and around Washington, D.C. are teleworking, as are the overwhelming majority of the attorneys and staff at the United States Attorney's Office in this district;  
AND WHEREAS, on March 16, 2020, this Court issued Standing Order 2020-01 recognizing the declarations of a national emergency and the State of Georgia health emergency, and further noting that "the World Health Organization has declared coronavirus a pandemic; and the Center for Disease Control and Prevention and other public health authorities have advised the taking of precautions to reduce the possibility of exposure to the virus and slow the spread of the disease", and ordering that certain adjustments be made to its normal operations, including, among other things, continuing all jury trials for a period of sixty (60) days;  
AND WHEREAS, On March 20, 2020, the Court issued Standing Order 2020-02 amending its first Standing Order 2020-01 cancelling all criminal hearings, unless exceptional circumstances exist, through May 16, 2020;  
AND WHEREAS, on April 2 and April 8, 2020, the Governor of Georgia issued Executive Orders requiring all residents and visitors of the State of Georgia to practice social distancing and to shelter in place until at least April 30, 2020;  
AND WHEREAS, based on the United States' Motion and Memorandum, along with the supporting certifications of supervisory officials of the Drug Enforcement Administration ("DEA"); the Bureau of Alcohol, Tobacco, Firearms and Explosives ("ATF"); Customs and Border Protection ("CBP"), which is also responsible for processing seizures by Immigration and Customs Enforcement/Homeland Security Investigations ("HSI") and U.S. Border Patrol; the U.S. Secret Service ("USSS"); Internal Revenue Service - Criminal Investigation ("IRSCI"); and the United States Postal Service ("USPS"), (collectively referred to as the "Agencies"), including their provision of notice of administrative forfeiture to potential claimants and the receipt and processing of claims for referral for the filing of civil forfeiture actions or inclusion of property in criminal indictments, is likely to endanger the lives or physical safety of numerous individuals, satisfying the requirements of 18 U.S.C. § 983(a)(l)(C) for an extension of administrative forfeiture notice deadlines; and  
AND WHEREAS, the Court further finds that the danger to life and physical safety constitutes good cause under 18 U.S.C. § 983(a)(3)(A) for an extension of the deadlines for filing of civil forfeiture actions or inclusion of property in criminal indictments;  
IT IS HEREBY ORDERED AS FOLLOWS:  
1. All federal seizures of property that occurred or will occur in the Middle District of Georgia between February 3, 2020, and April 30, 2020, the deadline established by 18 U.S.C. § 983(a)(1)(A)(i) for the seizing Agency to commence administrative forfeiture proceedings against such property shall be and hereby is extended for a period of 60 days pursuant to 18 U.S.C. § 983(a)(l)(C);  
2. All seizures of property by state or local law enforcement agencies in the Middle District of Georgia between January 3, 2020, and April 30, 2020, which seizures are thereafter adopted by one of the Agencies, the deadline established by 18 U.S.C. § 983(a)(1)(A)(iv) for the adopting Agency to commence administrative forfeiture proceedings against such property shall be and hereby is extended for a period of 60 days pursuant to 18 U.S.C. § 983(a)(l)(C);  
3. The 90-day deadline established at 18 U.S.C. § 983(a)(3)(A) for the filing of a civil forfeiture complaint (or inclusion of an asset in a criminal indictment) following an Agency's receipt of a timely administrative claim between February 3, 2020, and April 30, 2020, is hereby extended to 150 days instead of the statutory 90- day period. To the extent that any Agency executed a 30-day extension of any administrative notice deadline pursuant to 18 U.S.C. § 983(a)(1)(B) on or before March 31, 2020, the deadline for the sending of the required notice is extended for 60 days from the current deadline.  
4. In accordance with the provisions of 18 U.S.C. § 983(a)(1)(C), further extensions of no more than 60 days each may be granted as necessary, upon an appropriate showing. 40  

COVID-19 PUBLIC HEALTH AND SAFETY  

STANDING ORDER 2020-07  

STANDING ORDER EXTENDING JURY TRIAL MORATORIUM BECAUSE OF NATIONAL EMERGENCY  

Issued May 1, 2020  
On March 16, 2020, this Court issued a standing order that among other things established a temporary moratorium on all jury trials until May 16, 2020 because of the COVID-19 (coronavirus) pandemic. See Middle District Standing Order 2020-01 as amended by Standing Order 2020-02. That order, which has been entered in all pending criminal cases, granted a continuance in all criminal cases from March 17, 2020 through May 16, 2020, specifically excluding that period from the Speedy Trial Act calculations. Since the issuance of that order, Congress enacted the Coronavirus Aid, Relief, and Economic Security Act, H.R. 748 (the CARES Act), which authorizes the Judicial Conference of the United States to provide the Chief Judges of the United States District Courts authority to permit identified criminal proceedings by video or audio conference. And on March 29, 2020, the Judicial Conference of the United States determined that "emergency conditions due to the national emergency declared by the President have materially affected and will materially affect the functioning of the federal courts generally." Based upon these findings and pursuant to the CARES Act, this Court entered another standing order on March 30, 2020 that authorized the judges of this district to conduct hearings by telephone and video conference. That order was based upon the specific finding that because of the circumstances giving rise to the national emergency, the appearance of persons live at the courthouse for court proceedings would place the public health and safety in serious jeopardy. See  Standing Order 2020-03. That order is effective for ninety days from the date it was entered unless extended by the Court.  
The national emergency declared by the President regarding COVID-19 remains in effect. The conditions that authorized this Court's previous standing orders regarding COVID-19 persist. Holding jury trials continues to pose a substantial risk of harm to the health and safety of summonsed jurors, witnesses, parties, court personnel and members of the public. Jury trials cannot be conducted remotely. This health and safety risk will continue beyond the end of the Court's present jury trial moratorium which is scheduled to terminate on May 16, 2020. The Court therefore finds it necessary and appropriate to extend this moratorium until July 13, 2020.  
With regard to criminal proceedings, the Court finds that the right of defendants in criminal cases and the public to a speedier trial during this extended moratorium is substantially outweighed by the public interest of protecting the health and safety of defendants, the case participants, court employees, jurors, and the public, which can only be protected by this moratorium on jury trials. The ends of justice require this continuance. Accordingly, the time period of the continuance shall be extended so that it is now March 17, 2020 to July 13, 2020, and this period shall be excluded under the Speedy Trial Act, 18 U.S.C. § 3161(h)(7)(A). Although this order shall have the effect of continuing all jury trials during this period, any defendant in a criminal case shall have the right to file a motion for a speedier trial, which shall be considered and decided by the judge assigned to the defendant's case.  
The Court also extends Standing Order 2020-03 to correspond with today's findings and directives such that the provisions of that order shall remain in effect until July 13, 2020, unless otherwise ordered by the Court. All previous standing orders shall remain in effect except to the extent that certain provisions are inconsistent with today's order.  
The Clerk shall docket today's order in every criminal case presently pending and that shall become pending prior to July 13, 2020 in this district.  


Local Civil Rules


——————————

Preamble and Standards of Conduct

Rules text
Preamble 
  
The Court promulgates the following Local Rules to supplement the Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure. These rules are intended to promote the just, efficient, and economical determination of cases pending in the Middle District of Georgia. 
  
In addition to these Local Rules, the Court also promulgates the Standards of Conduct set forth below. These Standards embody the principles to which most litigating lawyers already adhere and are set forth here for ease of reference to benefit the community, practicing lawyers, and new members of the bar. These Standards are intended to be aspirational and voluntary. They are not intended to generate disputes that may result in additional litigation, and they should not be cited as legal authority in any disciplinary proceeding or in any civil or criminal action. Rather, it is hoped that the Standards will be used as an educational tool with the effect of promoting efficient and respectful conduct of litigation. 
  
Standards of Conduct.  
  
A.  In his or her representation of a client, a lawyer should conduct himself or herself in a manner which, without compromising the interest of his or her client, will facilitate the resolution of disputed matters. Accordingly, a lawyer should: 
  
1.  maintain open communication with opposing lawyers; 
  
2.  communicate respectfully with other lawyers; 
  
3.  respect the schedule of opposing lawyers and be truthful about his or her own schedule; 
  
4.  present issues efficiently without unnecessarily burdening opposing lawyers by discovery or otherwise; 
  
5.  discuss each issue with opposing lawyers in a good faith attempt to resolve it without protracted negotiation or unnecessary litigation; 
  
6.  be guided by the principle that representations on behalf of his or her client ought to be characterized by good faith and honesty; 
  
7.  avoid creating unnecessary animosity or contentiousness; 
  
8.  avoid setting forth allegations against another lawyer unless relevant to the proceeding and well founded; and 
  
9.  require those under his or her control to comply with these guidelines and encourage clients and others to do likewise. 
  
B.  The application of these guidelines to situations frequently occurring in a litigation practice are described herein. 
  
1.  Continuances and Extensions of Time.  
  
a.  First requests for reasonable extensions of time to respond to litigation deadlines, whether relating to pleadings, discovery or motions, should ordinarily be consented to as a matter of courtesy unless time is of the essence. A first extension should be consented to even if the lawyer requesting it has previously refused to consent to an extension. 
  
b.  After a first extension, any additional requests for time should be dealt with by balancing the need for expedition against the deference one should ordinarily give to an opponent's schedule of professional and personal engagements, the reasonableness of the length of extension requested, the opponent's willingness to consent to reciprocal extensions, the time actually needed for the task, and whether it is likely a court would grant the extension if asked to do so. 
  
c.  A lawyer should inform clients that the decision whether to consent to extensions of time belongs to the lawyer and not to the client. 
  
d.  A lawyer should not seek extensions or continuances for the purpose of harassment or prolonging litigation. 
  
e.  A lawyer should not attach to extensions unfair and extraneous conditions. A lawyer is entitled to impose conditions such as preserving rights that an extension might jeopardize or seeking reciprocal scheduling concessions. A lawyer should not, by consenting to extensions, seek to preclude an opponent's substantive rights, such as his or her right to move against a complaint. 
  
2.  Service of Papers.  
  
a.  The timing and manner of service of papers should not be used to the disadvantage of the party receiving the papers. 
  
b.  Papers should not be served so close to a court appearance that they inhibit the ability of opposing lawyers to prepare for the appearance or to respond to the papers, where the law permits a response. In making or responding to a motion for preliminary injunction or other emergency matters, a lawyer should make reasonable efforts to comply with the spirit of this rule. 
  
c.  Papers should not be served in order to take advantage of a lawyer's known absence from the office or at a time or in a manner designed to inconvenience a lawyer or his/her client, such as late on Friday afternoon or the day preceding a secular or religious holiday. 
  
3.  Written Submissions to a Court, Including Briefs, Memoranda, Affidavits and Declarations.  
  
a.  Written briefs or memoranda of points and authorities should not rely on facts that are not properly part of the record or subject to judicial notice. 
  
b.  Neither written submissions nor oral presentations should disparage the intelligence, ethics, morals, integrity or personal behavior of another lawyer or his/her client, unless such matters are directly and necessarily in issue. 
  
4.  Communications With Lawyers.  
  
a.  A lawyer should at all times be civil and courteous in communicating with other lawyers, whether in writing or orally. 
  
b.  A lawyer should not write a letter to ascribe to another lawyer a position he or she has not taken or to create "a record" of events that have not occurred. 
  
c.  Letters intended only to make a record should be used sparingly and only when thought to be necessary under all the circumstances. 
  
d.  Unless specifically permitted or invited by the court, letters between lawyers should not be sent to judges. 
  
5.  Depositions.  
  
a.  Depositions should be taken only where actually needed to ascertain facts or information or to perpetuate testimony for purposes of the case in which the deposition is taken. They should never be used as a means of harassment or to generate expense or solely to obtain information for use in other pending or anticipated litigation. 
  
b.  In scheduling depositions reasonable consideration should be given to accommodating schedules of opposing lawyers and of the deponent, where it is possible to do so without prejudicing the client's rights. 
  
c.  Before issuing notice of deposition, a lawyer should contact all lawyers of record in an attempt to reach agreement on a schedule for all depositions and all lawyers should attempt in good faith to abide by any agreement reached. 
  
d.  A lawyer should not attempt to delay a deposition for dilatory purposes. 
  
e.  A lawyer should not inquire into a deponent's personal affairs or question a deponent's integrity where such inquiry is irrelevant to the subject matter of the deposition. 
  
f.  A lawyer should not harass a deponent and should refrain from repetitive or argumentative questions. 
  
g.  A lawyer defending a deposition should limit objections to those that are well founded and necessary for the protection of a client's interest. A lawyer should bear in mind that most objections are preserved and need be interposed only when the form of a question is defective or privileged information is sought. 
  
h.  While a question is pending, a lawyer should not, through objections or otherwise, coach the deponent or suggest answers. 
  
i.  A lawyer should not direct a deponent to refuse to answer questions unless he or she has a good faith basis for claiming privilege, for seeking a protective order, or for enforcing a limitation imposed by the court. 
  
j.  A lawyer should refrain from self-serving speeches during depositions. 
  
k.  A lawyer should not engage in any conduct during a deposition that would not be allowed or would be inappropriate in the presence of a judicial officer or a jury. 
  
6.  Interrogatories.  
  
a.  Interrogatories should not be used to harass or impose undue burden or expense. 
  
b.  Interrogatories should not be read by the lawyer in an artificial manner designated to assure that answers are not truly responsive. 
  
c.  Objections to interrogatories should be based on a good faith belief in their merit and not be made for the purpose of withholding relevant information. If an interrogatory is objectionable only in part, the unobjectionable portion should be answered. 
  
7.  Document Demands.  
  
a.  Demands for production of documents should be limited to documents actually and reasonably believed to be needed for the prosecution or defense of an action and not made to harass or embarrass a party or witness or to impose an inordinate burden or expense in responding. 
  
b.  Demands for document production should not be so broad as to encompass documents clearly not relevant to the subject matter of the case. 
  
c.  In responding to document demands, a lawyer should not strain to interpret the request in an artificially restrictive manner in order to avoid disclosure. 
  
d.  Documents should be withheld on the grounds of privilege only where there is a good faith basis for asserting privilege. 
  
e.  A lawyer should not produce documents in a disorganized or unintelligible fashion, or in a way calculated to hide or obscure the existence of particular documents. 
  
f.  Document production should not be delayed to prevent opposing lawyers from inspecting documents prior to scheduled depositions or for any other tactical reason. 
  
8.  Motion Practice.  
  
a.  Absent justification to do otherwise, before filing or serving a motion, a lawyer should engage the opposing lawyer(s) in more than a mere pro forma discussion of its purpose in an effort to resolve the issue. 
  
b.  A lawyer should respond in good faith to any request for an assent to a motion. 
  
9.  Ex Parte Communications With the Court.  
  
a.  A lawyer should avoid ex parte communication on the substance of a pending case with a judge (or his or her law clerk) before whom such case is pending. 
  
b.  Even where applicable laws or rules permit an ex parte application or communication to the court, before making such an application or communication, a lawyer should make diligent efforts to notify the opposing party or a lawyer known to represent or likely to represent the opposing party and should make reasonable efforts to accommodate the schedule of such lawyer to permit the opposing party to be represented on the application, unless subsection (c.) applies. 
  
c.  Where the rules permit an ex parte application or communication to the court in an emergency situation, a lawyer should make such an application or communication (including an application to shorten an otherwise applicable time period) only where there is a bona fide emergency such that the lawyer's client will be seriously prejudiced by a failure to make the application or communication on regular notice. 
  
10.  Settlement and Alternative Dispute Resolution.  
  
a.  A lawyer should raise and explore with his or her client the issue of settlement in every case as soon as enough is known about the case to make that discussion meaningful. 
  
b.  A lawyer should not falsely hold out the possibility of settlement as a means for adjourning discovery or delaying trial. 
  
c.  In every case, a lawyer should consider, and discuss with his or her client, whether the client's interest could be adequately served and the controversy more expeditiously and economically disposed of by arbitration, mediation or other forms of alternative dispute resolution. 
  
11.  Trials and Hearings.  
  
a.  A lawyer should be punctual and prepared for any court appearance. 
  
b.  A lawyer should always deal with parties, other lawyers, witnesses, jurors or prospective jurors, court personnel and the judge with courtesy and civility. 
  
The judges of this district express their gratitude to the Boston Bar Association for permission to reprint the Standards of Conduct from the Boston Bar Journal.  
  

——————————

3. Divisions of the court.


3.1. Five divisions

The United States District Court for the Middle District of Georgia is divided into five divisions: Macon, Columbus, Albany, Athens, and Valdosta. See attached map of district.  
  
 CLICK TO VIEW  MAP 
 
  
  Editor's notes. - This rule was amended effective January 1, 2017.  

3.2. Divisional clerk's offices

The Clerk maintains staffed offices in all divisions of the Middle District of Georgia. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

3.3. Division filings in paper

Although it is recommended that all paper pleadings in civil and criminal cases be filed in the divisional office in which the case file is maintained, such pleadings and papers may be filed in any staffed divisional clerk's office within this district. In such event, the clerk of the court shall receive and mark the pleadings and papers filed and promptly forward such pleadings and papers to the divisional office in which the case file is maintained. 
  

3.4. Venue in civil cases

Plaintiff may file a civil case in the division in which the plaintiff resides, the defendant resides or the claim arose. The clerk of the court is directed to transfer to the appropriate division any civil case that is filed in a division in which neither the plaintiff or defendant resides nor the claim arose. 
  

——————————

5. Filing with the Court.


5.0. Case Management/Electronic Case Filing (CM/ECF) System

A.  Documents to be filed by Electronic Means. Except as otherwise provided in this Rule 5.0, all documents to be filed with the court by attorneys must be filed by electronic means in a manner authorized by the Clerk. The instructions for filing civil and criminal pleadings electronically in CM/ECF can be found in the "Administrative Procedures for Filing, Signing, and Verifying Documents by Electronic Means" available on the Court's website. Pro se parties are not authorized to file electronically without permission from the court. An attorney may apply to the assigned judge for permission to file conventionally rather than electronically.  
  
B.  Filing by Electronic Means. The filing of any document electronically following the procedures set forth in this Rule and the Administrative Procedures constitutes filing for all purposes under the Federal Rules of Civil and Criminal Procedure. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

5.1. Filing of discovery

Disclosures under F.R.Civ.P. 26(a)(1) or (2) and the following discovery requests and responses must not be filed until they are used in the proceeding or the court orders filing: (a) depositions, (b) interrogatories, (c) request for documents or to permit entry upon land, and (d) requests for admission. Disclosures under F.R.Civ.P. 26(a)(3), however, must be promptly filed as provided in Rule 26(a)(3). 
  
Any use of discovery materials in court in connection with a motion, a pretrial conference under Rule 16, or otherwise, will require the filing of the discovery materials. To file discovery, counsel must attach a signed statement certifying that the discovery documents have been either used in the proceedings or ordered filed by the court. 
  

5.2. Acceptance of facsimile transmissions

Filings by facsimile transmission will only be accepted in compelling circumstances and only with  prior  authorization  from any district judge, magistrate judge, the clerk or chief deputy of the court. The routine filing of pleadings will not be authorized by facsimile transmission. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

5.3. After filing facsimile transmissions

After receiving authorization to file pleadings by facsimile transmission, counsel shall immediately file the original pleading by conventional means. Upon receipt in the Clerk's Office the original will be filed nunc pro tunc  to the receipt date of the facsimile transmission copy. The court may, at its election, act upon the facsimile transmission copy prior to receipt of the original. 
  
In the event that a document is transmitted by facsimile machine without prior authorization, the filing party will be notified that the documents will not be accepted for filing and that filing must instead be accomplished by conventional means. 
  

5.4. Privacy protection for filings made with the court.

A.  Redacted Filings. Unless the court orders otherwise in an electronic or paper filing with  the court that contains an individual's social security number, taxpayer-identification  number, or birth date, the name of an individual known to be a minor, or a financial-account  number, or the home address of an individual, a party or nonparty making the filing may  include only:   
  
(1)  The last four digits of the social security number and taxpayer-identification number;     
  
(2)  The year of the individual's birth;   
  
(3)  The minor's initials;   
  
(4)  The last four digits of the financial-account number; and   
  
(5)  The city and state of the home address. (This restriction applies only  in criminal cases)   
  
B.  Exemptions from the Redaction Requirement. The redaction requirement does not apply  to the following:   
  
(1)  A financial account number that identifies the property allegedly subject to forfeiture  in a forfeiture proceeding;   
  
(2)  The record of an administrative or agency proceeding; *    
  
(3)  The official record of a state-court proceeding;   
  
(4)  The record of a court or tribunal, if that record was not subject to the redaction  requirement when originally filed;   
  
(5)  A filing covered by Rule 5.4(c);   
  
(6)  A pro se filing in an action brought under 28 U.S.C. §§ 2241, 2254, or 2255;   
  
(7)  A court filing that is related to a criminal matter or investigation and that is  prepared before the filing of a criminal charge or is not filed as part of any  docketed criminal case;   
  
(8)  An arrest or search warrant; and   
  
(9)  A crime charging document and an affidavit filed in support of any such charging document.   
  
C.  Filings Made Under Seal. The court may order that a filing be made under seal without redaction. The court may later unseal the filing or order the person who made the filing to file a redacted version for the public record.   
  
D.  Protective Orders. For good cause, the court may by order in a case:   
  
(1)  Require redaction of additional information; or   
  
(2)  Limit or prohibit a nonparty's remote electronic access to a document filed with the  court.   
  
E.  Option for Additional Unredacted Filing Under Seal. A person making a redacted filing  may also file an unredacted copy under seal. The court must retain the unredacted copy as part of the record.   
  
F.  Option for Filing a Reference List. A filing that contains redacted information may be  filed together with a reference list that identifies each item of redacted information and  specifies an appropriate identifier that uniquely corresponds to each item listed. The list  must be filed under seal and may be amended as a right. Any reference in the case to a listed  identifier will be construed to refer to the corresponding item of information.  
  
G.  Waiver of Protection of Identifiers. A person waives the protection of Rule 5.4a or  corresponding Local Criminal Rule 49.2 as to the person's own information by filing it  without redaction and not under seal. 
  
* Social Security Appeals and Immigration cases are subject to the limitations set forth in  Rule 5.2(c), Fed.R.Civ.P., effective December 1, 2007.   
  
 
  
 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

5.5. Hybrid representation.

In any case where a party is represented by counsel, the Clerk shall not accept pro se briefs, pleadings, or other papers for filing from the represented party.  The Clerk shall acknowledge receipt and notify the party that the documents are not being filed.  The Clerk shall forward the documents to the party's attorney of record.  The Court will accept pro se motions in proper form addressing the removal of counsel. 
  

  Editor's notes. - This rule was added effective April 28, 2017.  

——————————

6. Continuances and extensions of time.


6.1. Generally

A continuance of any trial, pretrial conference, or other hearing will be granted only by the court on its own motion or on motion of any party. Continuances may not  be obtained by stipulation between counsel. Any extensions of time within which to answer the complaint or an amended complaint by affirmative defenses or other defensive pleadings may be done by written, filed stipulations of counsel, not to exceed more than thirty (30) days from the original answer deadline without approval of the court. Only one such stipulation may be filed per complaint or amended complaint. If a party is unable to obtain a stipulation or if more than thirty (30) days is needed, the party should seek an extension by motion to the court pursuant to Rule 6(b) of the Federal Rules of Civil Procedure. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

6.2. Extensions by clerk for filing of briefs

In civil cases, the clerk of the court and his  deputies are authorized to permit extensions of time to a date certain not to exceed fourteen (14) days for  the filing of briefs. No more than one (1) such extension may be granted by the clerk for the same brief.  Permission of the court must be obtained for any additional extensions. A party requesting an additional  extension must do so by written motion filed no later than five (5) days  before the expiration of the  extension granted by the clerk. The motion shall state why an additional extension is needed.     
  

6.3. Calculation of time

All time periods are to be calculated as directed by Fed.R.Civ.P. 6, with three (3) days added to the computed dates when service is in accordance with Fed.R.Civ.P. 6(d). 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

——————————

7. Motions.


7.1. Filing

Unless the assigned judge prescribes otherwise, every motion filed in a civil proceeding shall be accompanied by a memorandum of law citing supporting authorities. Civil motions that include allegations of fact must be supported by a statement of fact. This rule does not apply to motions for enlargement of time. Where possible, multiple motions filed at the same time, in the same case, shall be consolidated into one motion with multiple, clearly labeled parts and subparts. 
  


JUDICIAL DECISIONS

Cited in Stegman v. Horton Homes, Inc., 845 F. Supp. 1571 (M.D. Ga. 1994).  

7.2. Response

A party desiring to submit a response, brief, or affidavits shall serve the same within twenty-one (21) days after service of movant's motion and brief.  
  

  Editor's notes. - This rule was amended effective January 1, 2020.  


JUDICIAL DECISIONS

Motion for summary judgment was untimely since the party failed to file the motion until 30 days after indicating the party's intention to do so and filed the motion two weeks after agreeing to a trial date. McElroy v. City of Macon, 68 F.3d 437 (11th Cir. 1995).  

Extensions of time. - Because within 20 days after plaintiff insured filed plaintiff's brief in support of plaintiff's motion for summary judgment, defendant insurer received an extension of time to file defendant's response by September 14, and the insurer then filed plaintiff's response before the expiration of the extended deadline, the response was timely under M.D. Ga. R. 7.2. Kirkland v. Guardian Life Ins. Co. of Am.,    F.3d    (11th Cir. Aug. 19, 2009).  

7.3. Reply

A party shall serve any desired reply brief, argument, or affidavit within fourteen (14) days after service of respondent's response, brief, or affidavit. 
  

  Editor's notes. - This rule was amended effective January 1, 2020.  

7.3.1. Subsequent briefs

A.  Briefing of any motion or issue concludes when the movant files a reply brief. 
  
B.  Surreply briefs are not favored. 
  
C.  A party desiring to file a surreply brief must move in writing for permission to do so within fourteen (14) days of the filing of the brief to which reply is desired, succinctly specifying the reasons why additional briefing is necessary. The proposed surreply brief shall not accompany the motion and no response to the motion by the opposing party shall be allowed. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  


JUDICIAL DECISIONS

Motion for extension. - When a prisoner filed a motion for extension requesting that the court accept the prisoner's "answer to reply" of defendants' motion for summary judgment which was filed on the same day, the motion was granted because although the "answer to reply" was a sur-reply and was not favored by the court, the prisoner was a pro se litigant, and the court examined this second response. Walker v. Jones,    F. Supp. 2d    ,    F. Supp. 2d    (M.D. Ga. June 28, 2012).  

7.4. Page limitation

Except upon good cause shown and leave given by the court, all briefs in support of a motion or in response to a motion are limited in length to twenty (20) pages; the movant's reply brief may not exceed ten (10) pages. A party seeking permission to exceed these limitations shall do so by filing a written motion no later than five (5) days in advance of the deadline for filing the brief and by specifying the number of pages requested. 
  

7.5. Hearings

All motions shall be decided by the court without a hearing unless otherwise ordered by the court on its own motion or in its discretion upon request of counsel. Counsel desiring a hearing on a motion must make a request by written motion. 
  

7.6. Motions for reconsideration

Motions for Reconsideration shall not be filed as a matter of routine practice. With the exception of motions filed pursuant to Fed. R. Civ. P 59(e), motions for reconsideration shall be filed within fourteen (14) days after entry of the order. Responses shall be filed not later than fourteen (14) days after service of the motion. All briefs are limited to five (5) pages. There shall be no reply brief. 
  
Any requests for extensions of time for the filing of briefs with respect to a motion for reconsideration must be directed to the judge. The Clerk's Office is not authorized to grant any such extensions. Parties and attorneys for the parties shall not file motions to reconsider the court's denial or grant of a prior motion for reconsideration. 
  

  Editor's notes. - This rule was amended effective April 30, 2014 and April 28, 2017.  


JUDICIAL DECISIONS

Applicability. - Motions for reconsideration are limited to three circumstances: (1) where there is newly discovered evidence; (2) where there is a new development or change in case law; or (3), where the court needs to correct a clear error of law or fact. Lingo v. City of Albany Dep't of Cmty. & Econ. Dev.,    F. Supp. 2d    (M.D. Ga. Nov. 14, 2005).  
Inmate's post-dismissal motion for preliminary injunctive relief contained new information concerning the claims alleging that a prison employee had tampered with the mail, and thus, the court treated the motion as one for reconsideration under M.D. Ga. R. 7.6. Robinson v. Thorpe,    F. Supp. 2d    (M.D. Ga. July 18, 2006).  
In a suit seeking to confirm an arbitration award, a court reconsidered its order vacating an award that an arbitration panel made in favor of plaintiff corporation and against defendant company; plaintiff was entitled to the award because it represented pre-award interest on damages awarded for defendant's breach of contract, not post-award, prejudgment interest as the court had originally thought. Bryant Motors, Inc. v. Blue Bird Body Co.,    F. Supp. 2d    (M.D. Ga. Aug. 22, 2007).  

Time limit. - Student whose Equal Opportunity in Education Act suit against a university was dismissed upon summary judgment was not entitled to seek reconsideration of the summary judgment order pursuant to Fed. R. Civ. P. 59(e) because the motion was not filed within ten days after the court's summary judgment order was issued, as was required under Rule 59(e) and M.D. Ga. R. 7.6. Ross v. Corp. of Mercer Univ.,    F. Supp. 2d    (M.D. Ga. May 23, 2007).  

Denial of motion. - Since an individual's motion did not satisfy any of the requirements necessary for the granting of a motion to reconsider and was nothing more than a reiteration of the same factual and legal assertions that the court had addressed previously, the individual's motion was denied. Lingo v. City of Albany Dep't of Cmty. & Econ. Dev.,    F. Supp. 2d    (M.D. Ga. Nov. 14, 2005).  
In a case in which a pro se inmate filed a motion for reconsideration after a district court dismissed the inmate's complaint as frivolous under 28 U.S.C. § 1915A, the inmate failed to meet the extraordinary circumstances needed for a motion for reconsideration under M.D. Ga. R. 7.6. In the inmate's original complaint, the inmate alleged that the light needed repair in the inmate's cell in order to see how to prepare legal documents; to any extent that the inmate was attempting to assert a denial of access to courts claim based on inadequate lighting, the inmate had not shown an actual injury since the inmate was able to write and submit to the district court a five page complaint, along with five pages of exhibits. Nichols v. Head,    F. Supp. 2d    (M.D. Ga. Oct. 21, 2010).  

Failure to meet extraordinary circumstances requirement. - In a case in which a pro se inmate filed a motion for reconsideration after a district court dismissed the inmate's complaint as frivolous under 28 U.S.C. § 1915A, the inmate failed to meet the extraordinary circumstances needed for a motion for reconsideration under M.D. Ga. R. 7.6. In the inmate's original complaint, the inmate alleged that the light needed repair in the inmate's cell in order to see how to prepare legal documents; to any extent that the inmate was attempting to assert a denial of access to courts claim based on inadequate lighting, the inmate had not shown an actual injury since the inmate was able to write and submit to the district court a five page complaint, along with five pages of exhibits. Nichols v. Head,    F. Supp. 2d    (M.D. Ga. Oct. 21, 2010).  

Reconsideration not granted. - Under M.D. Ga. R. 7.6, plaintiff arrestee's motion for reconsideration of a district court's order granting summary judgment in favor of defendant city on a negligent hiring and retention claim under Georgia law failed because the evidence showed that the city was unaware that one of its police officers was assaulting female jail inmates. Breland v. City of Centerville,    F. Supp. 2d    (M.D. Ga. Jan. 20, 2009).  

7.7. Motions excepted from standard briefing schedule

The following motions may be considered by the Court immediately after filing: motions for extension of time, motions to exceed the page limitation, motions for hearings, motions to file surreply briefs, motions which clearly have no basis in law, and such other motions as the Court may otherwise determine from the parties to be unopposed or in which the Court may clearly determine from the record before it the relative legal positions of the parties so as to obviate the need for the filing of opposition thereto. Objections to the motions will be entertained even after entry of an order on the motion, however. Any party desiring to submit an objection to one of the foregoing motions must file a written objection within seven (7) days after service of the motion. 
  

——————————

9. Social Security appeals.


9.1. Judicial review

Judicial review of any final decision of the Secretary is obtained by filing a civil action pursuant to 42 U.S.C. § 405(G) alleging that the Secretary's decision should be modified, reversed, or remanded. As the term "review" indicates, the court in such cases is acting as a quasi  appellate court. Its task is to affirm, modify, remand, or reverse the Secretary's decision, and the standard for doing so is as set forth in the statute. Motions for summary judgment are not appropriate since the issue is not whether there is any genuine issue as to any material fact; instead, it is whether the Secretary's findings of fact are supported by substantial evidence. 
  

9.2. Briefing schedule

After service of an answer by the Secretary, claimant will have thirty (30) days within which to file his brief. The Secretary must then submit a brief within thirty (30) days after receipt of claimant's brief. Within seven (7) days after receiving the Secretary's brief, claimant may submit a reply brief if so desired.  
  

9.3. Extensions of time

The Clerk of court and his deputy clerks are authorized to grant one  (1) extension of time for filing briefs in social security appeals. The party seeking the extension must make his request in writing with a copy to opposing counsel. Reasonable requests for extensions of time will be granted. If either party needs any additional extensions of time for filing briefs, they must make their request by way of a motion to the court. 
  

9.4. Procedures for applying for attorney's fees under 42 U.S.C. §§ 406(b) and 1383(d)(2).

A.  If the plaintiffs attorney seeks attorney's fees under 42 U.S.C. §§ 406(b) or 1383(d)(2) he or she must file a motion for approval of such fees no later than thirty (30) days after the date of the Social Security letter sent to the plaintiff's counsel of record at the conclusion of the Agency's past-due benefit calculation stating the amount withheld for attorney's fees. 
  
B.  The defendant's response, if any, shall be filed no later than thirty (30) days after the plaintiff's attorney serves the motion on the defendant. 
  
C.  Plaintiff shall file any reply within ten (10) days of service of defendant's response. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

16.1. Pretrial conferences and procedures.


16.1.1. Pretrial conference

A civil case may be scheduled for pretrial conference anytime after the expiration of the discovery period. Counsel who will actually try the case and other counsel of record with authority to define issues, make stipulations and discuss settlement, shall attend the pretrial conference. 
  

16.1.2. Pretrial order

The parties shall submit a jointly proposed pretrial order or report in the form prescribed by the assigned judge on the date specified in the notice of the pretrial conference. When entered by or at the direction of the assigned judge, the pretrial order shall supersede all prior pleadings, shall control the trial of the case, and shall be amended only by order of the court and only upon a showing of good cause. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

16.2. Mediation encouraged.

Private mediation at the expense of the parties is encouraged by the court. With the consent of all parties, the court will assist in the scheduling of mediation and the selection of a mediator. Nothing in this rule prevents the parties from scheduling mediation without the court's involvement. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

16.2.1. Statement of purpose


  Editor's notes. - This rule was deleted effective April 28, 2017.  

16.2.2. Certification of arbitrators


  Editor's notes. - This rule was deleted effective April 28, 2017.  

16.2.3. Cases to be arbitrated


  Editor's notes. - This rule was deleted effective April 28, 2017.  

16.2.4. Procedure


  Editor's notes. - This rule was deleted effective April 28, 2017.  

16.2.5. Arbitration hearing


  Editor's notes. - This rule was deleted effective April 28, 2017.  

16.2.6. Awards


  Editor's notes. - This rule was deleted effective April 28, 2017.  

16.2.7. Trial de novo


  Editor's notes. - This rule was deleted effective April 28, 2017.  

16.2.8. Mediation encouraged


  Editor's notes. - This rule was deleted effective April 28, 2017.  

——————————

26. Discovery plan and order.

Rules text
A.  After responsive pleadings are filed in civil cases (except those hereafter identified  as exempt), the parties shall confer to discuss the nature and basis of their claims and the possibilities for  a prompt settlement. The court will  order the parties to develop a proposed scheduling/discovery order or  report and  will describe the required contents and set a deadline for its filing.  
  
B.  After receiving the proposed, combined order or report, the court may consult with  counsel by conference, telephone or mail before entering an order. 
  
C.  The following categories of civil cases are exempt from this Rule and from the initial  disclosure requirements of F.R.Civ.P. 26(a)(1): 
  
(1)  an action brought without counsel by a person  in custody of the United States, a state, or a  state subdivision;   
  
(2)  an action for review on an administrative record;    
  
(3)  an action to enforce or quash an administrative  summons or subpoena;    
  
(4)  a petition for habeas corpus or other proceeding to  challenge a criminal conviction or sentence;   
  
(5)  an action by the United States to recover benefit payments;   
  
(6)  an action by the United States to collect on a student loan  guaranteed by the United States;   
  
(7)  a proceeding ancillary to proceedings in other courts; and   
  
(8)  an action to enforce an arbitration award. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

——————————

37. Depositions.


30.1. Nonresident plaintiffs

It is the general policy of this court that a  nonresident plaintiff may be deposed once at his own expense in this district during the discovery period of  the case. A nonresident, within the meaning of this Rule, is a party residing outside the state of Georgia.  The court may order differently if extenuating circumstances exist and written request is made by a party. 
  

30.2. Time limits.

Unless otherwise authorized by the court or stipulated by  the parties, a deposition is limited to one day of seven hours. See  Rule 30(d)(2) F.R.Civ.P. The party taking  the deposition shall have seven full hours to complete the interrogation of the witness, exclusive of all  breaks, exclusive of time for document review by counsel, and exclusive of the time for examination of the  deponent by the party offering him for deposition [OR by the opposing party  ***  ]. The parties should  instruct the court reporter to keep track of the times of testimony and breaks.   
  
*** As in a case where the witness is not offered for deposition by either party.  
  

33.1. Interrogatories.

Except with written permission of the court first obtained, interrogatories may not exceed twenty-five (25) to each party. Form, canned, excessive-in-number interrogatories are not usually approved. The answering party must retype the questions with the answers and/or objections following immediately thereafter. 
  

33.3. RICO Interrogatories [Deleted].


  Editor's notes. - This rule was deleted effective January 1, 2020.  

——————————

34. Requests for production of documents and things.

Rules text
Except with written permission of the court first obtained, requests for production under Rule 34 of the Federal Rules of Civil Procedure, may not exceed ten (10) requests to each party. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

——————————

36. Requests for admissions.

Rules text
Except with written permission of the court first obtained, requests for admissions under Rule 36 of the Federal Rules of Civil Procedure may not exceed fifteen (15) requests to each party. 
  

——————————

37. Motions to compel.

Rules text
Motions to compel disclosure or discovery will not be considered unless they contain a statement certifying that movant has in good faith conferred or attempted to confer with the opposing party in an effort to secure the information without court action. 
  

——————————

48. Civil Juries.


48.1. Juries


  Editor's notes. - This rule was deleted effective April 28, 2017.  

48.2. Juror Questionnaires

Questionnaires completed by prospective jurors and  information obtained from the questionnaires are for the exclusive use of the court and parties to cases  scheduled for trial and shall only be used for purposes of jury selection. Attorneys for parties may check  out completed questionnaires from the Clerk's Office. Immediately after trial, attorneys shall destroy all  copies of completed questionnaires and any other documents containing information obtained from the  completed questionnaires.  
  

48.3. Contact with jurors

Attorneys, parties, or anyone acting on their behalf shall not contact any juror without express permission of the Court and under such conditions the Court may prescribe. 
  

  Editor's notes. - This rule was added effective April 28, 2017.  

54.1. Motions for attorney's fees.

In all cases in which the prevailing party is entitled to an award of attorney's fees, a motion for attorney's fees must be filed within fourteen (14) days from the entry of judgment by the clerk unless otherwise provided by statute. Failure to file such a motion within the prescribed time period will be deemed a waiver of attorney's fees. 
  
All motions for attorney's fees when filed shall include, the following: 
  
(1)  An itemized bill in which all segments of time are identified as to the nature of the work performed; 
  
(2)  A breakdown of time for each  attorney working on the case; 
  
(3)  The hourly rate applicable and an explanation of how that hourly rate was arrived at; and 
  
(4)  A certification by the requesting attorneys that the work performed was reasonably necessary to the preparation and presentation of the case. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

54.2. Taxation of costs.


54.2.1. Generally

The clerk of the court shall tax costs as authorized by the law in all civil cases. See  Fed.R.Civ.P. 54(d). The requests for taxation of costs by the prevailing party shall be made on a Bill of Costs form provided by the clerk. The Bill of Costs form shall be supplemented with citations of authority and copies of invoices and other supporting documentation. Opposing counsel will be given the opportunity to respond to the prevailing party's Bill of Costs. 
  


RESEARCH REFERENCES

ALR. - Taxation of costs associated with videotaped depositions under 28 U.S.C.A. § 1920 and Rule 54(d) of Federal Rules of Civil Procedure, 156 A.L.R. Fed. 311.  

54.2.2. Time for filing

A Bill of Costs must be filed by the prevailing party within thirty (30) days from the entry of the judgment that awarded the costs. Opposing counsel shall have twenty-one (21) days from the service of the Bill of Costs to file a response. 
  

——————————

56. Summary judgments - Statement of facts required.

Rules text
The movant for summary judgment under Rule 56 of the Federal Rules of Civil Procedure shall  attach to the motion a separate and concise statement of the material facts to which the movant contends  there is no genuine dispute to be tried. Each material fact shall be numbered separately and shall be supported by specific citation to particular parts of materials in the record. Material facts not supported by specific citation to particular parts of materials in the record and statements in the  form of issues or legal conclusions (rather than material facts) will not be considered by the court.  Affidavits and the introductory portions of briefs do not constitute a statement of material facts.   
  
The respondent to a motion for summary judgment shall attach to the response a separate and  concise statement of material facts, numbered separately, to which the respondent contends there exists a  genuine dispute to be tried. Response shall be made to each of the movant's numbered material facts. All  material facts contained in the movant's statement which are not specifically controverted by specific citation to particular parts of materials in the record shall be deemed to have been admitted, unless otherwise  inappropriate. The respondent to a motion for summary judgment may not assert insufficient knowledge to admit or deny a material fact asserted by the movant unless the respondent has complied with the provisions of Rule 56(d) of the Federal Rules of Civil  Procedure.  
  
All documents and other record materials relied upon by a party moving for or opposing a motion  for summary judgment shall be clearly identified for the court. Where possible, dates, specific page  numbers, and line numbers shall be given. 
  

  Editor's notes. - This rule was amended effective April 30, 2014.  


JUDICIAL DECISIONS

Noncompliance with local rue cannot provide basis for summary judgment. - Although, by failing to respond to defendant's motion for summary judgment and failing to file a statement of material facts which were in dispute, plaintiff clearly did not comply with U.S. Dist. Ct., M.D. Ga., R.56(f), the court could not rely on his noncompliance with the local rule as a basis for granting defendant's motion since, in the Eleventh Circuit, courts were not allowed to grant a motion for summary judgment based on default or as a sanction for failure to respond. Jones v. Pandey, 390 F. Supp. 2d 1371 (M.D. Ga. July 14, 2005).  

Statement of facts required. - In an inmate's medical malpractice suit against a doctor, the doctor's motion to strike the inmate's statement of material facts was denied as moot because although the inmate did not strictly comply with M.D. Ga. R. 56 by filing a separate and concise statement of material facts with the inmate's motion for summary judgment, the bulk of the inmate's motion was a statement of facts that generally complied with M.D. Ga. R. 56, and this statement of facts was repeated verbatim in the inmate's untimely statement of material facts. Cruickshank v. Elbert County,    F. Supp. 2d    (M.D. Ga. May 19, 2008).  

Citation required for evidence. - Evidence stated without citation will not be considered at summary judgment. Albritton v. Sec'y of State,    F. Supp. 2d    (M.D. Ga. Oct. 25, 2010).  

Pro se taxpayers. - Pro se taxpayers did not properly respond to government's summary judgment motion pursuant to M.D. Ga. R. 56 in civil action to recover tax refund under 26 U.S.C. § 7405, but court could not grant the motion based on that failure alone; however, after reviewing the record, court concluded that M.D. Ga. R. 56 still required government's proffered material facts to be deemed admitted because taxpayers clearly failed to directly address them, and it was not court's responsibility to scour the record and compose proper statement of opposing material facts. United States v. Delbridge,    F. Supp. 2d    (M.D. Ga. Feb. 22, 2008).  

Citation required for evidence. - Evidence stated without citation will not be considered at summary judgment. Albritton v. Sec'y of State,    F. Supp. 2d    (M.D. Ga. Oct. 25, 2010).  

Cited in Gullock v. Spectrum Scis. & Software, Inc., 146 F. Supp. 2d 1364 (M.D. Ga. 2001).  

——————————

72. United States Magistrate Judge Duties.


72.1. Duties under 28 U.S.C. § 636(a)

Each full-time United States Magistrate Judge for the Middle District of Georgia is authorized and empowered (except as otherwise ordered by a district judge) to conduct proceedings in the following matters and to enter such orders, verdicts, judgments, sentences, findings and/or recommendations relating thereto, consistent with the Constitution and laws of the United States: 
  
(1)  All petty offenses, which include Class B misdemeanors, Class C misdemeanors, and infractions. All Class A misdemeanors, subject to the provisions regarding consent of the defendant set forth in 18 U.S.C. § 3401(b). 
  
(2)  All cases brought by prisoners filed under 42 U.S.C. § 1983 or Bivens vs. Six Unknown Agents of the Federal Bureau of Narcotics,  403 U.S. 388 (1970); 
  
(3)  All applications for post-trial relief made by individuals convicted of criminal offenses, including, but not limited to, motions for writs of habeas corpus under 28 U.S.C. § 2241 et seq., § 2254, and § 2255; 
  
(4)  All social security appeals; 
  
(5)  All actions filed pursuant to provisions of Title VII of the Civil Rights Act of 1964, as amended if referred by a district judge; and 
  
(6)  Such other civil actions referred by a judge of this court for trial and/or disposition provided all parties therein consent. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

72.2. Nondispositive pretrial matters

In accordance with 28 U.S.C. § 636(b)(1)(A), magistrate judges shall hear and determine all pretrial criminal and civil matters assigned by the judges of this court except a motion of injunctive relief, for judgment on the pleadings, for summary judgment, to dismiss or quash an indictment or information made by the defendant, to suppress evidence in a criminal case, to dismiss or to permit maintenance of a class action, to dismiss for failure to state a claim upon which relief can be granted, and to involuntarily dismiss an action. 
  

72.3. Dispositive pretrial matters

In accordance with 28 U.S.C. § 636(b)(1)(B), magistrate judges are hereby authorized and empowered at the election of the district judge to conduct hearings, including evidentiary hearings, and to submit to the judges of this court PROPOSED FINDINGS OF FACT AND RECOMMENDATIONS for the disposition by said judges of the following motions: a motion of injunctive relief, for judgment on the pleadings, for summary judgment, to dismiss or quash an indictment or information made by the defendant, to suppress evidence in a criminal case, to dismiss or to permit maintenance of a class action, to dismiss for failure to state a claim upon which relief can be granted, and to involuntarily dismiss an action. 
  

72.4. Other duties of magistrate judges

A magistrate judge is also authorized to: 
  
(a)  Conduct arraignments in cases not triable by the magistrate judge to the extent of taking a not guilty plea; 
  
(b)  Receive grand jury returns in accordance with Rule 6(f) of the Federal Rules of Criminal Procedure; 
  
(c)  Issue subpoenas, writs of habeas corpus ad testificandum or habeas corpus ad prosequendum or other orders necessary to obtain the presence of parties or witnesses or evidence needed for court proceedings; 
  
(d)  Order the exoneration or forfeiture of bonds; 
  
(e)  Conduct examinations of judgment debtors in accordance with Rule 69 of the Federal Rules of Civil Procedure; and 
  
(f)  Any and all other duties of a judicial officer of this court as are not inconsistent with the Constitution and laws of the United States; it being the express intention of the court to authorize magistrate judges to conduct any and all proceedings in this court permitted by 28 U.S.C. § 636 whether or not specifically set forth in these rules. 
  
(g)  Approve and sign scheduling/discovery orders submitted pursuant to Local Rule 26 on all full consent cases. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

——————————

73. Special master references and trial by consent.

Rules text
(a)  In accordance with 28 U.S.C. § 636 (b)(2), magistrate judges are hereby authorized and empowered to serve as a special master upon specific designation by the judge to whom said matter is assigned. 
  
(b)  Under 28 U.S.C. § 636(c), and with the consent of all parties, magistrate judges are specifically authorized and empowered to conduct any and all proceedings in a jury or non-jury civil matter and to order the entry of judgment therein. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

——————————

79. Files and exhibits and removal thereof.


79.1. Removal of original papers

Original papers in the custody of the clerk shall not be removed except by permission of the clerk and then, only after a receipt provided by the clerk has been signed by the removing party. 
  

79.2. Exhibits and documents

Unless otherwise directed by the presiding judge, all exhibits received into evidence at any trial or hearing shall be provided to the clerk in electronic format as specified in the court's administrative procedures guide. A photograph of physical or demonstrative exhibits received into evidence shall be provided in electronic format as specified in the court's administrative procedures guide. Electronic exhibits shall become part of the electronic record. Before jury deliberations begin, counsel must ensure that electronic exhibits are identical to exhibits admitted at trial.  
  
Sensitive exhibits received in evidence, which shall include but are not limited to, drugs, articles of high monetary value, weapons or contraband of any kind may, at the discretion of the presiding judge, be entrusted to the custody of the United States Attorney or to the arresting or investigative agency of the government, who will maintain the integrity of these exhibits pending disposition of the case and for any appeal period thereafter. 
  

  Editor's notes. - This rule was amended effective January 1, 2017, and effective January 1, 2020.  

83.1. Attorneys.


83.1.1. Admissions

A.  Roll of attorneys. The bar of this Court shall consist of those persons heretofore admitted to practice in this court and those who may hereafter be admitted in accordance with this rule. 
  
B.  Eligibility. To be eligible to practice in this court an attorney must have been admitted to practice in the trial courts of the State of Georgia and be an active member in good standing of the State Bar of Georgia. Only attorneys who are admitted to practice in this Court, or who have otherwise obtained permission under Rule 83.1.2c, may appear as counsel. 
  
C.  Procedure for admission. (1) Each applicant for admission to the bar of this Court shall file with the clerk a written petition on the form provided by the clerk setting forth his state bar number and reciting the fact that he is now a member in good standing of the State Bar of Georgia. Each applicant shall also sign an Oath of Admission. 
  
(2)  The applicant for admission, after completing the petition and signing the oath, shall submit the same to the clerk of the court with the prescribed enrollment fee. If the petition and oath are in proper form, the Clerk for the judges of this court or a judge will sign an order admitting petitioner to practice in this court. A certificate will issue from the clerk's office. Unless requested by the court, petitioner will not be required to make a personal appearance before the court. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

83.1.2. Duties

A.  Designation of lead counsel. In civil cases only, counsel shall designate the name, address, and telephone number of the attorney who shall act as lead counsel in the case on the signature page of the first pleading filed in every action. In the absence of such designation, the first name appearing on the pleading shall be designated lead counsel. Any subsequent change in lead counsel shall be noted by the filing of a notice. 
  
B.  Bar numbers. All counsel are required to designate their State Bar of Georgia Number on the signature page of each pleading filed. 
  
C.  Permission to practice in a particular case. Any member in good standing of the bar of any other district court of the United States who is not a member of the State Bar of Georgia and who does not reside in or maintain an office in this state for the practice of law, will be permitted to appear and participate in a particular case, civil or criminal, in this court subject to the following provisions: 
  
(1)  In a civil case in which a party is represented only by counsel not a member of the bar of this court, such counsel must designate some willing member of the local bar of this court upon whom motions and papers may be served and who will be designated as local counsel. That designation shall not become effective until such local counsel has entered a notice of appearance therein. 
  
In addition, in any case in which an attorney makes an appearance in any action or case pending in this court and said attorney is not a member of the bar of this court, he shall certify that he is a member in good standing of a district court of the United States and  shall file a certificate of good standing from that court with the clerk of this court. 
  
(2)  Any attorney representing the United States government, or any agency thereof, and any attorney employed by the Community Defender Organization of this district may appear and participate in particular actions or proceedings in his official capacity without a petition for admission or certificate of good standing, provided he is a member in good standing of a bar of a district court of the United States. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

83.1.3. Entry of appearance

No Attorney shall appear in that capacity before this court until he has entered an appearance by filing a signed entry of appearance form or by filing a signed pleading in a pending action. An entry of appearance shall state (1) the style and number, (2) the identity of the party for whom the appearance is made, and (3) the name and current office address and telephone number of the attorney. The filing of any pleading, unless otherwise specified by the court, shall constitute an appearance by the person(s) signing such pleading. 
  

83.1.4. Withdrawal of attorneys in civil cases

It is the longstanding policy of this court that attorneys will investigate claims before filing a complaint and, if a complaint is filed, that the attorney will remain with the case until its conclusion. Nevertheless, if there is a compelling reason to withdraw, the attorney must comply with the following procedure. 
  
An attorney (other than a government attorney) appearing of record in any action pending in this district, who wishes to withdraw as counsel for any party therein, shall submit a written motion for an order of court permitting such withdrawal. Such motion shall state that the attorney has given due written notice to his client respecting such intention to withdraw fourteen (14) days (or such lesser time as the court may permit in any specific instance) prior to submitting the request to the court and/or that such withdrawal is with the client's consent. Such request may be granted unless in the judge's discretion to do so would delay the trial of the action or otherwise interrupt the orderly operation of the court or be manifestly unfair to the client. The attorney requesting an order permitting withdrawal shall give notice to opposing counsel and shall file with the clerk in each such action and serve upon his client personally or at his last known address, a notice which shall contain at least the following information: 
  
(a)  that the attorney wishes to withdraw; 
  
(b)  that the court retains jurisdiction of the action; 
  
(c)  that the client has the burden of keeping the court informed respecting where notices, pleadings or other papers may be served; 
  
(d)  that the client has the obligation to prepare for trial or hire other counsel to prepare for trial when the trial date has been set; 
  
(e)  that if the client fails or refuses to meet these burdens, the client may suffer adverse consequences, including, in criminal cases, bond forfeiture and arrest; 
  
(f)  the dates of any scheduled proceedings, including trial, and that holding of such proceedings will not be affected by the withdrawal of counsel; 
  
(g)  that services of notices may be made upon the client at his last known address; and, 
  
(h)  unless the withdrawal is with the client's consent, the client's right to object within fourteen (14) days of the date of the notice. 
  
The client shall have fourteen (14) days from the date of the notice to file objections to the withdrawal. If the court enters an order permitting withdrawal, the client shall be notified at his last known address by the Clerk's Office of the effective date of the withdrawal; thereafter all notices or other papers may be served on the party directly by mail at the last known address of the party until new counsel enters an appearance. Ordinarily, the court will expect the filing of a Notice of Appearance by substitute counsel contemporaneous with the filing of the Motion to Withdraw.  
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

83.1.5. Leaves of absence

Formal applications by attorneys for leaves of absence should not be filed and will not be acted upon  unless the attorney has been notified by the court to appear during the time he wishes to be absent. 
  

83.2. Rules governing attorney discipline.


Prefatory Statement 
  
Nothing contained in these rules shall be construed to deny the Court its inherent power to maintain control over the proceedings conducted before it or to deny the Court those powers derived from statute, rule of procedure, or other rules of court. 
  
When alleged attorney misconduct is brought to the attention of the Court, whether by a Judge of the Court, any lawyer admitted to practice before the Court, any officer or employee of the Court, or otherwise, the Court may, in its discretion, dispose of the matter through the use of its inherent, statutory, or other powers; refer the matter to an appropriate state bar agency for investigation and disposition; refer the matter to the local grievance committee as hereinafter defined; or take any other action the court deems appropriate including referring the matter for possible investigative and criminal prosecution. These procedures are not mutually exclusive. 
  

83.2.1. Standards for professional conduct

A.  Acts or omissions by an attorney admitted to practice before this Court, individually or in concert with any other person or persons, which violate the Code of Professional Responsibility or Rules of Professional Conduct adopted by this Court shall constitute misconduct and shall be grounds for discipline, whether or not the act or omission occurred in the course of an attorney/client relationship. Attorneys practicing before this Court shall be governed by this Court's Local Rules, by the Rules of Professional Conduct adopted by the highest court of the state in which this Court sits, as amended from time to time by that state court, and, to the extent not inconsistent with the preceding, the American Bar Association Model Rules of Professional Conduct, except as otherwise provided by specific Rule of this Court. 
  
B.  Discipline for misconduct defined in these rules may consist of (1) disbarment, (2) suspension, (3) reprimand, (4) monetary sanctions, (5) removal from this Court's roster of attorneys eligible for practice before this Court, or (6) any other sanction the Court may deem appropriate. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  


JUDICIAL DECISIONS

Cited in Thomas v. Tenneco Packaging Co., 293 F.3d 1306 (11th Cir. 2002).  

83.2.2. Grievance committee

A.  The Court, consisting of the active Judges thereof, may appoint a [at least one] standing committee consisting of at least five members of the bar to be known as the "Grievance Committee." One of those first appointed shall serve a term of one year; two for two years; and the remainder and all thereafter appointed for a term of three years. Each member shall serve until his or her successor has been appointed. The Court may vacate any such appointment at any time. The Court shall designate one of the members to serve as chairman. A majority of the committee shall constitute a quorum. 
  
B.  Purpose and Function. 
  
The purpose and function of the Committee is to conduct, upon referral by the Court, investigations of alleged misconduct of any member of the Bar of this Court, or any attorney appearing and participating in any proceeding before the Court; to conduct, upon referral by the Court, inquiries and investigations into allegations of inadequate performance by an attorney practicing before the Court, as hereinafter provided; to conduct and preside over disciplinary hearings when appropriate and as hereinafter provided; and to submit written findings and recommendations to the Court for appropriate action by the Court, except as otherwise described herein. The members of the Grievance Committee, while serving in their official capacities, shall be considered to be representatives of and acting under the powers and immunities of the Court, and shall enjoy all such immunities while acting in good faith and in their official capacities. 
  
C.  Jurisdiction and Powers. 
  
(1)  The Court may, in its discretion, refer to the Committee any accusation or evidence of misconduct by way of violation of the disciplinary rules on the part of any member of the bar with respect to any professional matter before this Court for such an investigation, hearing, and report as the Court deems advisable. The Committee may, in its discretion, refer such matters to an appropriate State Bar for preliminary investigation, or may request the Court to appoint special counsel to assist in or exclusively conduct such proceedings, as hereinafter provided in these rules. (See  Rule 83.2.11, infra. ). The Court may also, in its discretion, refer to the Committee any matter concerning an attorney's failure to maintain an adequate level of competency in his or her practice before this Court, as hereinafter provided. (See  Rule 83.2.8, infra. ). The Committee may under no circumstances initiate and investigate such matters without prior referral by the Court. 
  
(2)  The Committee shall be vested with such powers as are necessary to conduct the proper and expeditious disposition of any matter referred by the Court, including the power to compel the attendance of witnesses, to take or cause to be taken the deposition of any witnesses, and to order the production of books, records, or other documentary evidence, and those powers described elsewhere in these rules. The Chairman, or in his or her absence each member of the Committee, has the power to administer oaths and affirmations to witnesses. 
  

83.2.3. Disciplinary proceedings

A.  When misconduct or allegations of misconduct which, if substantiated, would warrant discipline on the part of an attorney admitted to practice before this Court shall come to the attention of a Judge of this Court, whether by complaint or otherwise, the Judge may, in his or her discretion, refer the matter to the Grievance Committee for investigation and, if warranted, the prosecution of formal disciplinary proceedings or the formulation of such other recommendation as may be appropriate. 
  
B.  Should the Grievance Committee conclude, after investigation and review, that a formal disciplinary proceeding should not be initiated against an attorney because sufficient evidence is not present or for any other valid reason, the Committee shall file with the Court a recommendation for disposition of the matter, whether by dismissal, admonition, deferral, or any other action. In cases of dismissal, the attorney who is the subject of the investigation need not be notified that a complaint has been submitted or of its ultimate disposition. All investigative reports, records and recommendations generated by or on behalf of the Committee under such circumstances shall remain strictly confidential. 
  
C.  If the Committee concludes from preliminary investigation, or otherwise, that probable cause exists, the Committee shall file with the Court a written report of its investigation, stating with specificity the facts supporting its conclusion, and shall apply to the Court for the issuance of an order requiring the attorney to show cause within thirty (30) days after service of that order why the attorney should not be disciplined. The order to show cause shall set forth the particular act or acts of conduct for which he or she is sought to be disciplined. A copy of the Committee's written report should be provided to the attorney along with the show cause order. The accused attorney may file with the Committee within fourteen (14) days of service of the order a written response to the order to show cause. After receipt of the attorney's response, if any, the Committee may request that the Court rescind its previously issued order to show cause. If the show cause order is not rescinded, and upon at least fourteen (14) days notice, the cause shall be set for hearing before the Committee. A record of all proceedings before the Committee shall be made, and shall be made available to the attorney. That record, and all other materials generated by or on behalf of the Committee or in relation to any disciplinary proceedings before the Committee, shall in all other respects remain strictly confidential unless and until otherwise ordered by the Court. In the event the attorney does not appear, the Committee may recommend summary action and shall report its recommendation forthwith to the Court. In the event that the attorney does appear, he or she shall be entitled to be represented by counsel, to present witnesses and other evidence on his or her behalf, and to confront and cross examine witnesses against him. Except as otherwise ordered by the Court or provided in these Rules, the disciplinary proceedings before the Committee shall be guided by the spirit of the Federal Rules of Evidence. Unless he or she asserts a privilege or right properly available to him under applicable federal or state law, the accused attorney may be called as a witness by the Committee to make specific and complete disclosure of all matters material to the charge of misconduct. 
  
D.  Upon completion of a disciplinary proceeding, the Committee shall make a full written report to the Court. The Committee shall include its findings of fact as to the charges of misconduct, recommendations as to whether or not the accused attorney should be found guilty of misconduct justifying disciplinary actions by the Court, and recommendations as to the disciplinary measures to be applied by the Court. The report shall be accompanied by a transcript of the proceedings before the Committee, all pleadings, and all evidentiary exhibits. A copy of the report and recommendation shall also be furnished the attorney. The Committee's written report, transcripts of the proceedings, and all related materials shall remain confidential unless and until otherwise ordered by the Court. 
  
E.  Upon receipt of the Committee's finding that misconduct occurred, the Court shall issue an order requiring the attorney to show cause why the Committee's recommendation should not be adopted by the Court. The Court may, after considering the attorney's response, by majority vote of the active Judges thereof, adopt, modify, or reject the Committee's findings that misconduct occurred, and may either impose those sanctions recommended by the Committee or fashion whatever penalties provided by the rules which it deems appropriate. 
  

83.2.4. Attorneys convicted of crimes

A.  Upon the filing with this Court of a certified copy of a judgment of conviction demonstrating that any attorney admitted to practice before the Court has been convicted in any court of the United States, or the District of Columbia, or of any state, territory, commonwealth, or possession of the United States of any serious crime as herein defined, the Court shall enter an order immediately suspending that attorney, whether the conviction resulted from a plea of guilty, nolo contendere, verdict after trial, or otherwise, and regardless of the pendency of any appeal. The suspension so ordered shall remain in effect until final disposition of the disciplinary proceedings to be commenced upon such conviction. A copy of such order shall be immediately served upon the attorney. Upon good cause shown, the Court may set aside such order when it appears in the interest of justice to do so. 
  
B.  The term "serious" crime shall include any felony and any lesser crime a necessary element of which, as determined by the statutory or common law definition of such crime in the jurisdiction in which it was entered, involves false swearing, misrepresentation, fraud, deceit, bribery, extortion, misappropriation, theft, or the use of dishonesty, or an attempt, conspiracy, or solicitation of another to commit a "serious crime." 
  
C.  A certified copy of a judgment of conviction of an attorney for any crime shall be conclusive evidence of the commission of that crime in any disciplinary proceeding instituted against that attorney based on the conviction. 
  
D.  Upon the filing of a certified copy of a judgment of conviction of any attorney for a serious crime, the Court may, in addition to suspending that attorney in accordance with the provisions of this rule, also refer the matter to the Grievance Committee for institution of disciplinary proceedings in which the sole issue to be determined shall be the extent of the final discipline to be imposed as a result of the conduct resulting in the conviction, provided that a disciplinary proceeding so instituted will not be brought to final hearing until all appeals from the conviction are concluded. 
  
E.  An attorney suspended under the provisions of this rule will be reinstated immediately upon the filing of a certificate demonstrating that the underlying conviction of a serious crime has been reversed, but the reinstatement will not terminate any disciplinary proceedings then pending against the attorney, the disposition of which shall be determined by the Committee on the basis of all available evidence pertaining to both guilt and the extent of the discipline to be imposed. 
  

83.2.5. Discipline imposed by other courts

A.  An attorney admitted to practice before this Court shall, upon being subjected to suspension or disbarment by a court of any state, territory, commonwealth, or possession of the United States, or upon being subject to any form of public discipline, including but not limited to suspension or disbarment, by any other court of the United States or the District of Columbia, promptly inform the Clerk of this Court of such action. 
  
B.  Upon notification from any source that an attorney admitted to practice before this Court has been disciplined by another court as described above, the Clerk shall obtain a copy of any state or federal court orders regarding the discipline. This Court may then refer the matter to the Grievance Committee for a recommendation for appropriate action, or may issue a notice directed to the attorney containing: 
  
(1)  A copy of the judgment or order from the other court, and 
  
(2)  An order to show cause directing that the attorney inform this Court, within thirty (30) days after service of that order upon the attorney, of any claim by the attorney predicated upon the grounds set forth in subsection E, supra, that the imposition of identical discipline by the Court would be unwarranted and the reasons therefor. 
  
C.  In the event that the discipline imposed in the other jurisdiction has been stayed there, any reciprocal disciplinary proceedings instituted or discipline imposed in this Court shall be deferred until such stay expires. 
  
D.  After consideration of the response called for by the order issued pursuant to subsection B, supra, or after expiration of the time specified in that order, the Court may impose the identical discipline or may impose any other sanction the Court may deem appropriate. 
  
E.  A final adjudication in another court that an attorney has been guilty of misconduct shall establish conclusively the misconduct for purpose of a disciplinary proceeding in this Court, unless the attorney demonstrates and the Court is satisfied that upon the face of the record upon which the discipline in another jurisdiction is predicated it clearly appears that: 
  
(1)  The procedure in that other jurisdiction was so lacking in notice or opportunity to be heard as to constitute a deprivation of due process; or 
  
(2)  there was such an infirmity of proof establishing misconduct as to give rise to the clear conviction that this Court could not, consistent with its duty, accept as final the conclusion on that subject; or 
  
(3)  the imposition of the same discipline by this Court would result in grave injustice; or 
  
(4)  the misconduct established is deemed by this Court to warrant substantially different discipline. 
  
F.  This Court may at any stage ask the Grievance Committee to conduct disciplinary proceedings or to make recommendations to the Court for appropriate action in light of the imposition of professional discipline by another court. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

83.2.6. Disbarment on consent or resignation in other courts

A.  Any attorney admitted to practice before this Court shall, upon being disbarred on consent or resigning from any other bar while an investigation into allegations of misconduct is pending, promptly inform the Clerk of this Court of such disbarment on consent or resignation. 
  
B.  An attorney admitted to practice before this Court who shall be disbarred on consent or resign from the bar of any other court of the United States or the District of Columbia, or from the bar of any state, territory, commonwealth, or possession of the United States while an investigation into allegations of misconduct is pending shall, upon the filing with this Court of a certified copy of the judgment or order accepting such disbarment on consent or resignation, cease to be permitted to practice before this Court and be stricken from the role of attorneys admitted to practice before this Court. 
  

83.2.7. Disbarment on consent while under disciplinary investigation or prosecution

A.  Any attorney admitted to practice before this Court who is the subject of an investigation into, or a pending proceeding involving, allegations of misconduct may consent to disbarment, but only by delivering to this Court an affidavit stating that the attorney desires to consent to disbarment and that: 
  
1.  The attorney's consent is freely and voluntarily rendered; the attorney is not being subjected to coercion or duress; the attorney is fully aware of the implications of so consenting; 
  
2.  the attorney is aware that there is a presently pending investigation or proceeding involving allegations that there exist grounds for the attorney's discipline the nature of which the attorney shall specifically set forth; 
  
3.  the attorney acknowledges that the material facts so alleged are true; and 
  
4.  the attorney so consents because the attorney knows that if charges were predicated upon the matters under investigation, or if the proceeding were prosecuted, the attorney could not successfully defend himself. 
  
B.  Upon receipt of the required affidavit, this Court shall enter an order disbarring the attorney. 
  
C.  The order disbarring the attorney on consent shall be a matter of public record. However, the affidavit required pursuant to the provisions of this rule shall not be publicly disclosed or made available for use in any other proceeding except upon order of this Court. 
  

83.2.8. Incompetence and incapacity

A.  When it appears that an attorney for whatever reason is failing to perform to an adequate level of competence necessary to protect his or her clients' interests, the Court may take any remedial action which it deems appropriate, including but not limited to referral of the affected attorney to appropriate institutions and professional personnel for assistance in raising the affected attorney's level of competency. The Court may also, in its discretion, refer the matter to the Grievance Committee for further investigation and recommendation. 
  
B.  A referral to the Grievance Committee of any matter concerning an attorney's failure to maintain an adequate level of competency in his or her practice before this Court is not a disciplinary matter and does not implicate the formal procedures previously described in these Rules. Upon a referral of this sort, the Grievance Committee may request that the attorney meet with it informally and explain the circumstances which gave rise to the referral and may conduct such preliminary inquiries as it deems advisable. If after meeting with the attorney and conducting its preliminary inquiries the Committee determines that further attention is not needed, the Committee shall notify the referring Judge and consider all inquiries terminated. 
  
C.  If after meeting with the attorney and conducting its preliminary inquiries the Committee deems the matter warrants further action, it may recommend to the attorney that the attorney take steps to improve the quality of his or her professional performance and shall specify the nature of the recommended action designed to effect such improvement. The attorney shall be advised of any such recommendation in writing and be given the opportunity to respond thereto, to seek review or revocation of the recommendation, or to suggest alternatives thereto. The Committee may, after receiving such response, modify, amend, revoke, or adhere to its original recommendation. If the attorney agrees to comply with the Committee's final recommendation, the Committee shall report to the referring Judge that the matter has been resolved by the consent of the affected attorney. The Committee may monitor the affected attorney's compliance with its recommendation and may request the assistance of the Court in ensuring that the attorney is complying with the final recommendation. 
  
D.  If the Committee finds that there is a substantial likelihood that the affected attorney's continued practice of law may result in serious harm to the attorney's clients pending completion of the remedial program, it may recommend that the Court consider limiting or otherwise imposing appropriate restrictions on the attorney's continuing practice before the Court. The Court may take any action which it deems appropriate to effectuate the Committee's recommendation. 
  
E.  Any attorney who takes exception with the Committee's final recommendation shall have the right to have the Court, consisting of the active Judges thereof, consider the recommendation and the response of the affected attorney. The Court may, after considering the attorney's response, by majority vote of the active Judges thereof, adopt, modify, or reject the Committee's recommendations as to the necessary remedial actions and may take whatever actions it deems appropriate to ensure the attorney's compliance. 
  
F.  All information, reports, records, and recommendations gathered, possessed, or generated by or on behalf of the Committee in relation to the referral of a matter concerning an attorney's failure to maintain an adequate level of competency in his or her practice before this Court shall be confidential unless and until otherwise ordered by the Court. 
  
G.  Nothing contained herein and no action taken hereunder shall be construed to interfere with or substitute for any procedure relating to the discipline of any attorney as elsewhere provided in these rules. Any disciplinary actions relating to the inadequacy of an attorney's performance shall occur apart from the proceedings of the Committee in accordance with law and as directed by the Court. 
  

83.2.9. Reinstatement

A.  After Disbarment or Suspension. An attorney suspended for three months or less shall be automatically reinstated at the end of the period of suspension upon the filing with this Court of an affidavit of compliance with the provisions of the order. An attorney suspended for more than three months or disbarred may not resume the practice of law before this Court until reinstated by order of the Court. 
  
B.  Time of Application Following Disbarment. An attorney who has been disbarred after hearing or consent may not apply for reinstatement until the expiration of at least five years from the effective date of disbarment. 
  
C.  Hearing on Application. Petitions for reinstatement by a disbarred or suspended attorney under this Rule shall be filed with the Chief Judge of this Court. The Chief Judge may submit the petition to the Court or may, in his or her discretion, refer the petition to the Grievance Committee which shall within thirty (30) days of the referral schedule a hearing at which the petitioner shall have the burden of establishing by clear and convincing evidence that he or she has the moral qualifications, competency, and learning the law required for admission to practice before this Court and that his or her resumption of the practice of law will not be detrimental to the integrity and standing of the bar or the administration of justice, or subversive of the public interest. Upon completion of the hearing, the Committee shall make a full report to the Court. The Committee shall include in its findings of fact as to the petitioner's fitness to resume the practice of law and its recommendations as to whether or not the petitioner should be reinstated. 
  
D.  Conditions of Reinstatement. If after consideration of the Committee's report and recommendation the Court finds that the petitioner is unfit to resume the practice of law, the petition shall be dismissed. If after consideration of the Committee's report and recommendation the Court find that the petitioner is fit to resume the practice of law, the Court shall reinstate him, provided that the judgment may make reinstatement conditional upon the payment of all or part of the costs of the proceedings, and on the making of partial or complete restitution to all parties harmed by the petitioner whose conduct led to the suspension or disbarment. Provided further, that if the petitioner has been suspended or disbarred for five years or more, reinstatement may be conditioned, in the discretion of the Court, upon the furnishing of proof of competency and learning in the law, which proof may include certification by the bar examiners of a state or other jurisdiction of the attorney's successful completion of an examination for admission to practice subsequent to the date of suspension or disbarment. Provided further that any reinstatement may be subject to any conditions which the Court in its discretion deems appropriate. 
  
E.  Successive Petitioners. No petition for reinstatement under this Rule shall be filed within one year following an adverse judgment upon a petition for reinstatement filed by or on behalf of the same person. 
  
F.  Deposit for Costs of Proceeding. Petitions for reinstatement under this Rule shall be accompanied by a deposit in an amount to be set from time to time by the Court in consultation with the Grievance Committee to cover anticipated costs of the reinstatement proceeding. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  


RESEARCH REFERENCES

ALR. - Attorneys at law: disciplinary proceedings for drafting instrument such as will or trust under which attorney-drafter or member of attorney's family or law firm is beneficiary, grantee, legatee, or devisee, 80 A.L.R.5th 597.  

83.2.10. Attorneys specially admitted

Whenever an attorney applies to be admitted or is admitted to this Court for purposes of a particular proceeding (pro hac vice), the attorney shall be deemed thereby to have conferred disciplinary jurisdiction upon this Court for any alleged misconduct arising in the course of or in the preparation for such a proceeding which is a violation of this Court's Local Rules and/or the Rules of Professional Conduct adopted by this Court as provided in these Rules. 
  

83.2.11. Appointment of counsel

Whenever, at the direction of the Court or upon request of the Grievance Committee, counsel is to be appointed pursuant to these rules to investigate or assist in the investigation of misconduct, to prosecute or assist in the prosecution of disciplinary proceedings, or to assist in the disposition of a reinstatement petition filed by a disciplined attorney, this Court, by a majority vote of the active Judges thereof, may appoint as counsel any active member of the bar of this Court, or may, in its discretion, appoint the disciplinary agency of the highest court of the state wherein the Court sits, or other disciplinary agency having jurisdiction. 
  

83.2.12. Service of paper and other notices

Service of an order to show cause instituting a formal disciplinary proceeding shall be made by personal service or by registered or certified mail addressed to the affected attorney at the address shown on the role of attorneys admitted to practice before this Court. Service of any other papers or notices required by these rules shall be deemed to have been made if such paper or notice is addressed to the attorney at the address shown on the role of attorneys admitted to practice before this Court; or to counsel or the respondent's attorney at the address indicated in the most recent pleading or document filed by them in the course of any proceeding. 
  

83.2.13. Duties of the clerk

A.  Upon being informed that an attorney admitted to practice before this Court has been convicted of any crime, the Clerk of this Court shall determine whether the court in which such conviction occurred has forwarded a certificate of such conviction to this Court. If a certificate has not been so forwarded, the Clerk of this Court shall promptly obtain a certificate and file it with this Court. 
  
B.  Whenever it appears that any person who has been convicted of any crime or disbarred or suspended or censured or disbarred on consent by this Court is admitted to practice law in any other jurisdiction or before any other court, this Court shall, within fourteen (14) days of that conviction, disbarment, suspension, censure or disbarment on consent, transmit to the disciplinary authority in such other jurisdiction, or for such other court, a certificate of the conviction or a certified or exemplified copy of the judgment or order of disbarment, suspension, censure, or disbarment on consent, as well as the last known office and residence address of the disciplined attorney. 
  
C.  The Clerk of this Court shall, likewise, promptly notify the National Discipline Bank operated by the American Bar Association of any order imposing public discipline on any attorney admitted to practice before this Court. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

83.3. Complaints of judicial misconduct and disability.


83.3.1. Introduction

Section 372(c) of Title 28 of the United States Code provides a way for any person to complain about a federal judge or magistrate judge who the person believes "has engaged in conduct prejudicial to the effective and expeditious administration of the business of the courts" or "is unable to discharge all the duties of office by reason of mental or physical disability." 
  

83.3.2. How to file a complaint

Any person desiring to file a complaint against a judge of this court should follow the procedure provided in the "Rules of the Judicial Council of the Eleventh Circuit Governing Complaints of Judicial Misconduct and Disability" found at Addendum Three to the Rules of the United States Court of Appeals for the Eleventh Circuit. The requirements for filing and a sample complaint form are contained in the Addendum. The address for the Clerk of the Eleventh Circuit Court of Appeals is: 
  

United States Court of Appeals 

for the Eleventh Circuit 

56 Forsyth Street, N.W. 

Atlanta, GA 30303 
  

83.4. Appearance and practice by eligible law students.

(A)  Scope of Legal Assistance.  
  
(1)  Notice of Appearance.  An eligible law student, as described below, acting under a supervisory attorney of record, may enter an appearance in this court on behalf of any indigent person, the United States, or governmental agency in any civil or criminal case, provided that the party on whose behalf the student appears and the supervising attorney of record has consented thereto in writing.  The written consent of the party (or the parties representative) and the supervising attorney of records must be filed with this court.  
  
(2)  Pleadings, Briefs and Other Documents.  An eligible law student may assist in the drafting or preparation of complaints, motions, briefs, appendices, or other pleadings and documents and may appear in proceedings on such pleadings, provided the supervising attorney also signs and appears on the pleadings.  Names of students participating in the preparation of pleadings, briefs and other documents may, however, be added to those documents. 
  
(3)  Courtroom Proceedings.  With the permission of the presiding judge, an eligible law student may appear before this court and participate in conferences, oral argument, mediation, or the examination or cross examination of witnesses provided the supervising attorney is present in court. 
  
(B)  Law Student Eligibility Requirements.  In order to appear before this court, the law student must: 
  
(1)  Be enrolled in a law school approved by the American Bar Association; 
  
(2)  Have completed legal studies for which the student has received 48 semester hours or 72 quarter hours of academic credit or the equivalent if the school is on some other basis; 
  
(3)  Be certified by the Dean of the law student's law school as qualified to provide the legal  representation permitted by this Rule.  This certification, which shall be filed with the Clerk, may be withdrawn by the Dean at any time by mailing a notice to the Clerk or by termination of this court without notice or hearing and without any showing of cause; 
  
(4)  Neither ask for nor receive any compensation or remuneration of any kind for the student's service from the party on whose behalf the student renders services, but this shall not prevent an attorney, legal aid bureau, law school public defender agency, a state, or the United States from paying compensation to the eligible law student; 
  
(5)  Certify in writing that the student has read and is familiar with the Code of Professional Responsibility of the American Bar Association, the Federal Rules of Civil Procedure, the Federal Rules of Criminal Procedure, the Local Rules of this court; and any other federal rules relevant to the case on which the student is appearing; and 
  
(6)  File all of the certifications and consents necessary under this Rule with the Clerk of this court prior to the submission of pleadings, briefs or documents containing the law student's name and the law student's appearance at any court proceeding. 
  
(C)  Supervising Attorney of Record Requirements.   
  
(1)  The supervising attorney of record must be a member of good standing of the Bar of this court. 
  
(2)  With respect to the law student's appearance, the supervising attorney of record shall certify in writing to this court that he or she: 
  
(a)  Consents to the participation of the law student and agrees to supervise the law student; 
  
(b)  Assumes full responsibility for the case and for the quality of the law student's work; 
  
(c)  Will assist the student to the extent necessary; and 
  
(d)  Will appear with the student in all written and oral proceedings before this court and  be prepared to supplement any written or oral statement made by the student to this court or opposing counsel. 
  

  Editor's notes. - This rule was added effective April 28, 2017.  

——————————

87. Corporate Disclosure Statement.


87.1. Who must file.

Any nongovernmental corporate party to an action in this court shall file a separate statement identifying all of its parent and subsidiary corporations and listing any publicly held company that owns 10% or more of the party's stock. 
  

87.2. Jurisdictional Statement.

In addition to the corporate disclosure, in any civil action asserting jurisdiction based on diversity of citizenship, any corporate party must also file a statement that identifies its state of incorporation and the state in which the corporation has its principal place of business. If any party is an unincorporated association, limited liability company, or partnership, the statement must identify the citizenship of all members, and if any member is itself an unincorporated association, the identity and citizenship of such association's constituents. 
  

  Editor's notes. - This rule was added effective July 1, 2018.  
Former Rule 87.2 was redesignated as Rule 87.3.  

87.3. Time for filing.

A party shall file the statement with its initial pleading filed in this court and shall supplement the statement within a reasonable time of any change in the information. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  


Local Criminal Rules


INTRODUCTION 
  
Matters of a civil, general or administrative nature are addressed in Local Rule 3, et. seq. The following Local Criminal Rules are supplemental in nature and are to be construed consistently with the generally applicable Local Rules, supra. 
  

——————————

23. Criminal Jury Trials.


——————————

23.1. Juries

Rules text
All criminal cases shall be tried to a jury of twelve members unless waived in accordance with Rule 23 of the Federal Rules of Criminal Procedure. 
  

——————————

23.2. Juror Questionnaires.

Rules text
Questionnaires completed by prospective jurors and information obtained from the questionnaires are for the exclusive use of the court and parties to cases scheduled for trial and shall only be used for purposes of jury selection. Attorneys for parties may check out completed questionnaires from the Clerk's Office. Immediately after trial, attorneys shall destroy all copies of completed questionnaires and any other documents containing information obtained from the completed questionnaires. 
  

——————————

31. Criminal Juries.


——————————

31.1. Contact with jurors

Rules text
Attorneys, parties, or anyone acting on their behalf shall not contact any juror without express permission of the Court and under such conditions the Court may prescribe. 
  

  Editor's notes. - This rule was added effective April 28, 2017.  

——————————

32. Probation.


——————————

32.1. Procedures regarding preparation and submission of presentence investigation reports

Rules text
The following procedures shall apply in all divisions of the court effective on November 1, 1987, for offenses committed after October 31, 1987: 
  
(a)  Ordinarily, sentencing will occur within seventy (70) days following the defendant's plea of guilty or nolo contendere, or upon being found guilty. 
  
(b)  Not less than thirty-five (35) days prior to the date set for sentencing, the probation officer shall provide a copy of the presentence investigation report to the defendant and to counsel for the defendant and the government. Within fourteen (14) days thereafter, counsel (or the defendant if acting pro se ) shall communicate in writing to the probation officer and to each other any objections they may have as to any material information, sentencing classifications, sentencing guideline ranges, and policy statements contained in or omitted from the report. 
  
(c)  After receiving counsel's objections, the probation officer shall conduct any further investigation and make any revisions to the presentence report that may be necessary and meet with the defendant, the defendant's counsel and the attorney for the government to discuss any objections. 
  
(d)  No later than seven (7) days prior to the date of the sentencing hearing, the probation office shall submit the presentence report to the sentencing judge. The report shall be accompanied by an addendum setting forth any objections counsel may have made that have not been resolved, together with the officer's comments thereon. The probation officer shall certify that the contents of the report, including any revisions thereof, have been disclosed to the defendant and to counsel for the defendant and the government, that the content of the addendum has been communicated to the defendant and to counsel, and that the addendum fairly states any remaining objections. 
  
(e)  Except for any objections made under subdivision (b) that has not been resolved, the report of the presentence investigation may be accepted by the court as accurate. The court, however, for good cause shown, may allow a new objection to be raised at any time before the imposition of sentence. In resolving disputed issues of fact the court may consider any reliable information presented by the probation officer, the defendant or the government. 
  
(f)  Nothing in this rule requires the disclosure of any portions of the presentence report that are not disclosable under Rule 32 of the Federal Rules of Criminal Procedure. The probation officer's sentence recommendation shall not be disclosed unless so ordered by the sentencing judge. 
  
(g)  The presentence report shall be deemed to have been disclosed (1) when a copy of the report is physically delivered; or (2) one day after the report's availability for inspection is orally communicated; or (3) three days after a copy of the report or notice of its availability is mailed. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

——————————

32.2. Disclosure of presentence reports or probation records

Rules text
(a)  No person shall otherwise disclose, copy, reproduce, deface, delete from or add to any report within the purview of this rule. 
  
(b)  No confidential records of the court maintained at the probation office, including presentence reports and probation supervision reports, shall be sought by any applicant except by written petition to the court establishing with particularity the need for specific information believed to be contained in such records. When a demand for disclosure of such information or such records is made by way of subpoena or other judicial process served upon a probation officer of this court, the probation officer may file a petition seeking instruction from the court with respect to the manner in which he should respond to such subpoena or such process. 
  
(c)  Any party filing an appeal or cross appeal in any criminal case in which it is expected that any issue will be asserted pursuant to 18 U.S.C. § 3742 concerning the sentence imposed by the court shall immediately notify the probation officer who shall then file with the clerk for inclusion in the record in camera  a copy of the presentence investigation report. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

——————————

47. Motions.


——————————

47.1. Filing

Rules text
Unless the assigned judge prescribes otherwise, every motion filed in a criminal proceeding shall be accompanied by a memorandum of law citing supporting authorities. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

——————————

47.2. Response

Rules text
Respondent's counsel desiring to submit a response, brief, or affidavits shall serve the same within twenty-one (21) days after service of movant's motion and brief.  
  

——————————

47.3. Reply

Rules text
Movant's counsel shall serve any desired reply brief, argument, or affidavit within fourteen (14) days after service of respondent's response, brief, or affidavit. 
  

——————————

47.4. Page limitation

Rules text
Except upon good cause shown and leave given by the court, all briefs in support of a motion or in response to a motion are limited in length to twenty (20) pages; the movant's reply brief may not exceed ten (10) pages. 
  

——————————

47.5. Hearings

Rules text
All motions shall be decided by the court without a hearing unless otherwise ordered by the court on its own motion or in its discretion upon request of counsel. 
  

——————————

49. Serving and Filing Papers.


——————————

49.1. Case Management/Electronic Case Filing (CM/ECF) System.

Rules text
See Local Civil Rule 5.0a and b which by reference is hereby made applicable to criminal cases. 
  

——————————

49.2. Privacy Protection for Criminal Filings Made With the Court.

Rules text
See Local Civil Rule 5.4a through g which by reference is hereby made applicable to criminal cases. 
  

——————————

49.3. Hybrid Representation.

Rules text
See Local Civil Rule 5.5 by reference is hereby made applicable to criminal cases. 
  

  Editor's notes. - This rule was added effective April 28, 2017.  

——————————

57. Attorneys: Procedures for admission and withdrawal.

Rules text
A.  ADMISSIONS.  
  
Refer to Local Rule 83.1.1. 
  
B.  DUTIES.  
  
Refer to Local Rule 83.1.2. 
  
C.  ENTRY OF APPEARANCE.  
  
Refer to Local Rule 83.1.3. 
  
D.  WITHDRAWAL OF ATTORNEYS IN CRIMINAL CASES.  
  
(1)  In every criminal case retained defense attorneys shall make fee and other necessary financial arrangements satisfactory to themselves and sufficient to provide for representation of the client until the conclusion of the client's case. For purposes of this rule, a client's case is not concluded until his direct appeal, if any, is finally decided. 
  
(2)  Defense attorneys in criminal cases may not, except in extraordinary circumstances, withdraw from the representation of a client because of the client's failure to pay a fee or otherwise comply with the financial agreement with the attorney, after fourteen (14) business days from arraignment. 
  
(3)  If a defendant moves the court to proceed on appeal in forma pauperis  and/or for the appointment of Criminal Justice Act appellate counsel, or if defense counsel moves for permission to withdraw citing extraordinary circumstances, the retained attorney will be required to disclose in camera  the total amount of fees and costs received from every source; by whom the fees and costs were paid; and the costs actually incurred and services actually rendered. 
  

  Editor's notes. - This rule was amended effective April 28, 2017.  

——————————

Criminal Justice Act Plan 
of the United States District Court 
for the Middle District of Georgia

Pursuant to the provisions of the Criminal Justice Act of 1964  (18 U.S.C. § 3006A),  1 the judges of the United States District Court for the Middle District of Georgia have adopted the following plan for furnishing legal representation for any person financially unable to obtain adequate representation for himself. In accordance with § 3006A(a)(1), representation shall  be provided for any financially eligible person who -  
  
 
  
1 Added Pub.L. 88-455, §2, Aug. 20, 1964, 78 Stat. 552, and amended Pub.L. 90-578, Title III, § 301(a)(1), Oct. 17, 1968, 82 Stat. 1115; Pub.L. 91-447, §1, Oct. 14, 1970, 84 Stat. 916; Pub.L. 93-412, § 3, Sept. 3, 1974, 88 Stat. 1093; Pub.L. 97-164, Title II, §206(a), (b), Apr. 2, 1982, 96 Stat. 53; Pub.L. 98-473, Title II, §§ 223(e), 405, 1901, Oct. 12, 1984, 98 Stat. 2028, 2067, 2185, Pub.L. 99-651, Title I, §§ 102, 103, Nov. 14, 1986, 100 Stat. 3642, 3645; Pub.L. 100-182, §19, Dec. 7, 1987, 101 Stat. 127; Pub.L. 100-690, Title VII, §7101(f), Nov. 18, 1988, 102 Stat. 4416.  
  
 
  
 
  
(A)  is charged with a felony or a class A misdemeanor; 
  
(B)  is a juvenile alleged to have committed an act of juvenile delinquency as defined in section 5031 of this title; 
  
(C)  is charged with a violation of probation; 
  
(D)  is under arrest, when such representation is required by law; 
  
(E)  is charged with a violation of supervised release or faces modification, reduction, or enlargement of a condition, or extension or revocation of a term of supervised release; 
  
(F)  is subject to a mental condition hearing under chapter 313 of this title; 
  
(G)  is in custody as a material witness; 
  
(H)  is entitled to appointment of counsel under the sixth amendment to the Constitution; 
  
(I)  faces loss of liberty in a case, and Federal law requires the appointment of counsel; or 
  
(J)  is entitled to the appointment of counsel under section 4109 of this title. 
  
In addition, as provided by § 3006(a)(2), whenever a judicial officer of this court determines that the interests of justice so require, representation may  be provided for any financially eligible person who -  
  
(A)  is charged with a Class B or C misdemeanor, or an infraction for which a sentence to confinement is authorized; or 
  
(B)  is seeking relief under section 2241, 2254, or 2255 of title 28. 
  
For purposes of this plan, representation  shall include, in addition to legal counsel, such investigative and expert assistance and such other services necessary to provide an adequate defense. Judicial officers  and judges  of this court refers to United States judges and United States magistrate judges. 
  

I. Provision for Furnishing Legal Counsel 
  
This district plan provides for the continued appointment and compensation of private counsel which historically have been utilized by this court. 
  

II. Panel of Attorneys 
  
The panel of attorneys from which appointment of counsel under the Criminal Justice Act  shall be made shall consist of all members of the bar of the United States District Court for the Middle District of Georgia. That is, all members of the bar of this court shall be subject to appointment under the  Criminal Justice Act.  The judges of this court shall endeavor at all times to appoint only qualified and competent legal counsel to represent financially eligible persons, giving preference to those attorneys who have expressed a willingness to represent indigent parties in this court. The clerk of court shall maintain a record of appointments made by the judges of this court. 
  

III. Determination of Need for Counsel 
  
A.  Duty to Inquire into Request for Counsel   - . It shall be the responsibility of the judicial officer before whom one requesting appointment of counsel first appears, or to whom a request for legal representation is made, to inquire into the need for legal representation and whether the one requesting representation is qualified for appointment of counsel under the Criminal Justice Act.  The judicial officer shall advise the party appearing before him of his right to be represented throughout the proceeding by legal counsel of his own choosing but that an attorney will be provided to him under the Criminal Justice Act  if he so desires and  if he otherwise qualifies for appointment of counsel. 
  
B.  Requests - How Made   - . Requests for appointment of counsel may be made orally or in writing. The party requesting appointment of counsel shall execute a financial affidavit (Form CJA 23) under penalty of perjury setting forth his income and expenditures and his debts and assets. In lieu thereof, or supplemental thereto, the court may examine the party under oath in open court and may cause further inquiry to be made at any time as to the party's ability to employ private counsel. The court may take judicial notice of a party's incarceration as indicative of his indigency. 
  
C.  Challenges to Party's Claim of Financial Standing   - . It shall be the responsibility of the judges of this court to resolve any challenges to the claimed financial inability of a party to obtain his own representation. 
  

IV. Appointment of Counsel 
  
A.  Legal Representation Requested   - . If legal representation is requested and the party requesting the appointment of counsel is found to be qualified for said appointment under the Criminal Justice Act,  the court shall immediately take steps to provide counsel to the party. Separate counsel shall be appointed by the court for defendants having interests which cannot properly be represented by the same counsel or when other good cause for separate representation has been shown. 
  
B.  Legal Representation Not Requested   - . If legal representation is not requested, or if the court determines that appointment of counsel is not permitted under the Criminal Justice Act,  the party appearing before the court shall execute a written Waiver of Attorney  before further proceedings are held. If a party not entitled to appointment of counsel refuses to waive legal representation, the judicial officer presiding shall note the same on the record. 
  
C.  Retroactive Appointments   - . Retroactive appointments of counsel are authorized by the Criminal Justice Act  to include any representation furnished pursuant to this plan prior to appointment by the court. Accordingly, when a person arrested has been represented by counsel before his presentation before a judicial officer of this court under circumstances where such representation is required by law,  his counsel may subsequently apply to the court for approval of compensation. Upon a finding that such representation was required by law and  that the person otherwise then met the requirements of the Criminal Justice Act,  the court may order retroactive compensation and/or order retroactive appointment of counsel where counsel will continue to represent the person for whom services were previously rendered. If the person represented is unavailable at the time counsel applies for compensation for services rendered during the arrest period, the attorney may nevertheless submit his claim to the court for approval based on a showing of the arrestee's financial condition at the time the services were rendered and a showing that such representation was required by law. 
  
D.  Selection of Counsel   - . Appointment of counsel under the Criminal Justice Act  is the province of the judicial officers of this court. The party requesting appointment of counsel shall not have the right to select his appointed counsel. However, the court may consider prior representation of the party, whether retained or appointed, in making an appointment under this plan; that is, the court may consider the circumstances of each requested appointment, including knowledge of the facts of the case obtained while representing the party in proceedings in other courts. 
  
E.  Change of Financial Status   - . If, at any stage of proceedings before this court, a party who has previously retained legal counsel advises the court that he no longer has the financial ability to provide for his continued representation and  requests the appointment of counsel under the Criminal Justice Act,  a judicial officer may appoint counsel for such party after inquiry into the circumstances thereof. The court will not ordinarily appoint retained counsel to continue in his representation of the party but will consider the facts of each case separately as well as the need for judicial economy. However, if counsel formerly retained is appointed under such circumstances, said counsel may claim compensation only for such services rendered after appointment. 
  
F.  Payment or Promise of Payment Prohibited   - . No appointed counsel may request or accept any payment or promise of payment for assisting in the representation of a party unless such payment is approved by order of court or except under circumstances where counsel formerly retained is appointed as provided above. 
  

V. Continuation of Appointment 
  
A.  Duration of Appointment   - . Counsel appointed by a judicial officer of this court shall, unless excused by order of court, continue to act for the party for whom appointed throughout all proceedings in this court and in the Court of Appeals for the Eleventh Circuit. In the event of the conviction of a party following trial or of an adverse ruling against a party, counsel appointed under this plan shall promptly advise the party of his right of appeal and of his right to continued representation on appeal by legal counsel. If requested to do so by the party, counsel shall file a timely notice of appeal. 
  
B.  Substitution of Counsel   - . In the interest of justice, a judicial officer of this court may substitute one appointed counsel for another at any stage of any proceeding in this court for cause shown. 
  
C.  Termination of Appointment   - . If, at any time after his appointment, counsel should have reason to believe that his client is or has become financially able to obtain counsel or to make partial payment of an attorney's fee, he shall promptly advise the court. The court will them make inquiry and will determine whether the order of appointment ought to be vacated or modified. If a judicial officer independently determines at any time after appointment that a party is or has become financially able to employ his own attorney, he may vacate the appointment previously made. 
  

VI. Investigative, Expert and Other Services 
  
A.  Services Provided Upon Request   - . 1. Counsel (whether or not appointed under the Criminal Justice Act)  for any person who is financially unable to obtain investigative, expert, or other services necessary for adequate representation may request the court to provide such services in an ex parte  application directed to a judicial officer, as provided in 18 U.S.C. § 3006A(e)(1). Upon a finding by the judicial officer, after appropriate inquiry, that such services are necessary and that the person for whom they are sought is financially unable to obtain them, the court shall authorize counsel to obtain such services. 
  
B.  Services Provided Without Prior Request   - . Pursuant to 18 U.S.C. § 3006A(e)(2), counsel appointed under the Criminal Justice Act  may obtain, subject to later review, investigative, expert, and other services without prior authorization if necessary for the adequate representation of his client. The total cost of services obtained without prior authorization may not exceed $300.00 and expenses reasonably incurred. However, the court may, in the interest of justice and upon finding that timely procurement of necessary services could not await prior authorization, approve payment for such services after they have been obtained, even if the cost of such services exceeds $300.00. Such expenditures without prior court authorization are not favored, and any application for court approval of such prior expenditures must clearly show why prior authorization could not have been obtained, in addition to demonstrating the necessity of such expenditures for adequate representation and financial inability on the part of the party for whom the services were obtained. 
  
C.  Submission of Requests   - . Requests for investigative, expert, or other services shall be submitted to the court by counsel (or by a pro se  party) upon such forms designated and provided by the clerk of court, and the signing of said forms by counsel and by claimants shall affirm and certify as to the truth of the representations made therein. Said requests shall include the hourly or daily rate of the investigator, expert, etc. and an estimate of the total expenditure for services rendered. The judicial officer considering such requests may impose a limit on the amount which may be expended or promised for such services within the maximum prescribed by 18 U.S.C. § 3006A(e)(3). 
  
D.  Notification of Withdrawal of Authorization to Render Services   - . It shall be the responsibility of counsel appointed under the Criminal Justice Act  or of any person proceeding pro se  for whom services have been authorized and/or provided to promptly advise those rendering services of the limits of compensation and of the vacation or withdrawal of any authorization for the rendering of such services. 
  

VII. How to Subpoena Witnesses 
  
Counsel appointed under the Criminal Justice Act  shall not cause the issuance of subpoenas for witnesses without prior  approval of a judicial officer of this court in accordance with the following procedures: 
  
A.  Counsel shall submit to the judicial officer a written, ex parte  request identifying the name and location of each witness to be subpoenaed and providing a summary of the testimony expected to be provided by each witness; 
  
B.  Upon approval by the judicial officer, counsel shall prepare a criminal subpoena form for each witness approved and shall promptly deliver said form to the clerk of court; and, 
  
C.  The Clerk shall promptly deliver each subpoena to the U.S. Marshal for service. 
  
At the conclusion of the trial or hearing for which the witness is subpoenaed, the witness shall complete a voucher itemizing travel and subsistence expenses incurred in connection with the trial or hearing. Upon approval of the voucher, the U.S. Marshal shall remit the amount of reimbursement to the witness as directed by the court. 
  

VIII. Compensation 
  
Payment of fees and expenses to counsel appointed under the Criminal Justice Act  and pursuant to this plan, as well as payment for investigative, expert, and other services necessary for adequate representation of any party, shall be made in accordance with provisions of the Criminal Justice Act,  as it may from time to time be amended; in accordance with applicable rules, regulations, and guidelines of the Judicial Conference of the United States; and, in accordance with the fiscal policies of the Administrative Office of the United States Courts. Claims for compensation and reimbursement of expenses shall be submitted to the judicial officer presiding over the termination of said case on the prescribed forms provided by the clerk's office. 
  

IX. Reimbursement by Party for Fees and Expenses 

Paid Under the Criminal Justice Act 
  
If it appears at the conclusion of any proceeding in this court wherein legal counsel and/or other services were provided by the court under provisions of the Criminal Justice Act  that the party provided with representation and services has the ability to pay for all or a portion thereof, the court may require reimbursement by that party of all or any part of the fees and expenses so paid. 
  

X. Duty of the Clerk of Court 
  
It shall be the duty of the clerk of court to implement the provisions of this plan by processing all requests for appointment of counsel and requests for services other than counsel. The clerk shall issue orders and vouchers as directed by the judges of this court. In addition, the clerk shall be responsible for processing all requests for payment submitted by counsel, parties, investigators, experts, and other providers of services. 
  

XI. Duty of the U.S. Probation Office 
  
It shall be the duty of the U.S. Probation Office, as part of its pretrial services responsibilities, to make inquiry of each person taken into custody or otherwise directed to appear in this court as a defendant, probationer, releasee, juvenile, witness, or otherwise, as to the need for legal representation. In the course of interviewing such persons, that office shall cause a CJA Form 23 (or such other form as may hereafter supersede it) to be filled out by any person requesting appointment of counsel and shall cause said completed form to be presented to a judicial officer of this court for consideration. 
  

XII. Use of Forms 
  
Standard forms approved by the Judicial Conference of the United States or an appropriate committee thereof and provided by the Administrative Office of the United States Courts, or such other forms prepared in conformity thereto, shall be used by the court, the clerk of court, the U.S. Probation Office, counsel, and all parties in carrying out the provisions of this plan and the Criminal Justice Act.  
  

XIII. Effective Date of Plan 
  
This plan was executed on the 6th day of May, 1997, by Chief United States District Judge Duross Fitzpatrick and has been approved by the Judicial Council of the Eleventh Circuit. 
  
___________________________________________________________________________ 
  
Duross Fitzpatrick 
  
Chief United States District Judge 
  


Local Rules for Bankruptcy Cases


TITLE/METHOD OF CITATION 
  
The rules that follow are adopted as the Local Rules of Bankruptcy Procedure to govern the procedures of the United States Bankruptcy Court for the Middle District of Georgia until further order, and shall be cited as "M.D. Ga. LBR (Number - Extension)." Example: "M.D. Ga. LBR 1007-1." 
  

  Editor's notes. - The Local Bankruptcy Rules for the Middle District of Georgia have undergone a thorough revision and as such, the body of rules are being readopted in their entirety by the court effective May 3, 2010. The newly adopted and published rules will govern all practice in the court effective on that date. These rules have amendments incorporated through September 18, 2017.  
Law reviews. -  For comment, "The Problem with Present-Value:  How Local Bankruptcy Rules Impose Heavy Burdens on Chapter 13 Debtors," see 69 Emory L.J. 563 (2019).  

——————————

PART I. COMMENCEMENT OF CASE; PROCEEDINGS RELATING TO PETITION AND ORDER FOR RELIEF


——————————

LBR 1002-1. Petition - General.

Rules text
Any unrepresented party filing a bankruptcy petition with the Court, to include both of the joint debtors and of petitioning creditors, shall provide a photo identification to the Clerk at the time of filing, either in person at the Clerk's office or by mail, facsimile, or email filing. The photo identification may be a valid or expired government issued identification card. The photo will be appended to the petitioner's Bankruptcy Form B121, "Your Statement About Your Social Security Numbers" and filed as a restricted document by the Clerk's office. Failure to produce a photo identification will not prevent the Clerk's office from accepting the petition. 
  

  Editor's notes. - This rule was added effective December 8, 2016.  

——————————

LBR 1005-1. Petition - Caption.

Rules text
In addition to the requirements of FRBP 1005, the caption of a petition shall indicate the chapter under title 11 in which the petition is being filed. The initials of the bankruptcy judge assigned to the case shall be added by the Court upon filing. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 1006-1. Fees - Installment Payments.

Rules text
If an application for payment of fees in installments fails to specify proposed dates for installment payments, the Court may direct that the filing fee be paid in full by the first date set for the § 341(a) Meeting of Creditors. If a Chapter 13 case is dismissed or converted before confirmation of a plan, any unpaid filing fee shall be paid by the Trustee from any funds on hand in the case. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 1007-1. Lists, Schedules, and Statements.

Rules text
(a)  Alphabetical Listing of Creditors. All creditors listed in Schedules D, E, and F shall be arranged in alphabetical order. 
  
(b)  Extension of Time.  
  
1.  The Court may, for cause shown, grant a motion for an extension of time for filing the schedules, statements, and other documents required in Chapter 7, 11, 12, and 13 cases by FRBP 1007(b) to a date not less than five days before the first date set for the § 341(a) Meeting of Creditors. If the time for filing is extended, the debtor shall serve a copy of the schedules and statement of financial affairs on the Trustee not later than five days before the first date set for the § 341(a) Meeting of Creditors. 
  
2.  Any further extension shall be granted only in accordance with FRBP 9006(b) and upon motion served by the debtor on all parties in interest. 
  
3.  Any motion for extension of time shall be made before the expiration of the period of time prescribed for filing the schedules and statement of financial affairs. 
  
(c)  Service of Plan Upon Creditors Added by Amendment. If the debtor in a Chapter 13 case adds a creditor by amendment prior to the confirmation of the debtor's plan, the debtor shall immediately serve a copy of the proposed plan on the creditor. 
  
(d)  Dismissal of Case For Failure to File Required Documents and Information. Failure by the debtor to file the documents and information required by FRBP 1007 may result in dismissal of the case in accordance with LBR 1017-2. 
  
(e)  Filing of Payment Advices or Other Evidence of Payment Received by the Debtor from any Employer of the Debtor. For purposes of the requirement to file payment advices under § 521(a)(1)(b)(iv), payment information is any evidence that can reasonably be used to determine the amount of income received within 60 days before the date of filing of the petition. 
  
(f)  Filing of Amended Schedules in Chapter 13 to Disclose Newly Acquired Assets or Income. All debtors who file for relief under Chapter 13 shall amend their schedules to disclose any and all assets or income in excess of $5,000 obtained after the filing of the case and before the final payment is made to the Chapter 13 Trustee under the plan. The amendment shall be filed within 60 days after the asset or income becomes property of the debtor. The amended schedules shall be served on the Chapter 13 Trustee either by mail or electronically. If the debtor fails to comply with this subsection, the Court may dismiss the case after notice and an opportunity to be heard, even if the debtor has already paid the last payment due under the plan. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 1007-2. Mailing - List or Matrix.

Rules text
(a)  Creditor Matrix.  
  
1.  General Requirements.  
  
A.  At the time of filing a voluntary petition the debtor shall file a list of creditors which shall include in alphabetical order the name and last known mailing address for every scheduled creditor including individuals and entities co-obligated with the debtor on any debts. In an involuntary case the debtor or, upon order of the Court, a petitioning Creditor or partner, shall file the list within 7 days following the entry of an order for relief. 
  
B.  The creditor matrix shall include the agencies and officers of the U.S. Government required to be served pursuant to FRBP 2002(j). Addresses for proper notice to major agencies of the U.S. Government are listed in the Clerk's Instructions. 
  
C.  If the debtor owes a federal tax debt, the creditor matrix shall include the address of the Internal Revenue Service office having responsibility for monitoring the case. Addresses for proper notice to the Internal Revenue Service are listed in the Clerk's Instructions. 
  
2.  If the debtor is a partnership, the creditor matrix shall contain the name and current mailing address of each general and limited partner. 
  
3.  If the debtor is a corporation, the creditor matrix shall contain the names and current mailing addresses of the present officers and directors and, if known, the immediate past officers and directors. 
  
4.  The creditor matrix shall contain the name and last known address or place of business of each equity security holder, if applicable. 
  
(b)  Form of Mailing List. The creditor matrix shall conform to the requirements found in the Clerk's Instructions. 
  
(c)  Debtor Certification. The creditor matrix shall be accompanied by a certification signed by the debtor attesting that the list contains all known creditors including any individuals and entities co-obligated with the debtor on any debts. 
  

  Editor's notes. - This rule was amended effective October 2, 2014.  

——————————

LBR 1014-2. Venue - Change of Division.

Rules text
(a)  Cases Filed In Improper Division. Any petition filed in an improper division may be transferred by the Clerk of Court to the proper division without notice or hearing. 
  
(b)  Cases Filed In Proper Division. Any debtor proposing to have a case administered in a division other than the proper venue as defined in LBR 1071-1 may file a motion requesting a change of divisional venue. The motion shall be served pursuant to LBR 9007-1 or LBR 2002-1(e). The motion for change of divisional venue shall be filed substantially contemporaneously with the commencement of the case. 
  

  Editor's notes. - This rule was amended effective November 20, 2014.  

——————————

LBR 1015-1. Joint Administration/Consolidation.

Rules text
(a)  Cases Involving Two or More Related Debtors. The estates of married debtors who file a joint petition shall be jointly administered without further order of the Court. 
  
(b)  Separate Administration in a Joint Case.  
  
1.  Separation of Estates. A joint petition which was filed and jointly administered pursuant to LBR 1015-1(a) may be separately administered upon motion by a debtor, Trustee, other party in interest, or on the Court's own initiative. Notice of the separation of the estates shall specify any additional case numbers to be used to reference the separate estates. If a debtor, Trustee, or other party in interest wishes to separate the estates, the motion shall be served pursuant to LBR 9007-1. 
  
2.  Fees Due Upon Separation of a Joint Case. When the Court orders separate administration in a joint case based upon a request by the debtor, a fee shall be charged equal to the current filing fee for the chapter in which the joint case was commenced. All other orders separating cases otherwise jointly administered will not result in the assessment of an additional filing fee. 
  
3.  Amended Schedules and Modified Plans Upon Separation of a Joint Case. When the Court orders separate administration in a joint case, the debtors shall file amended schedules reflecting the financial status of the separate estates within 14 days following entry of the order. If the case is filed in Chapter 11, 12, or 13, the debtors shall file separate modified plans within the 14 days following entry of the order. Plans shall specify which estate will be responsible for each secured debt. 
  

  Editor's notes. - This rule was amended effective May 3, 2010 and December 1, 2017.  

——————————

LBR 1015-2. Related Cases.

Rules text
A motion requesting joint administration of two or more pending bankruptcy cases must specify the following: 
  
1.  Name and case number of cases sought to be jointly administered; 
  
2.  The proposed style and case number of the jointly administered case; 
  
3.  Whether the case will be consolidated procedurally and/or substantively; 
  
4.  Any administrative or scheduling orders previously entered in the affected cases that may require modification and the proposed modification; 
  
5.  Any amendments to mailing lists in the affected cases for future noticing requirements. 
  

——————————

LBR 1017-1. Conversion - Request for/Notice of.

Rules text
Conversion of Chapter 7 Case. A debtor may convert a Chapter 7 case to a case under Chapter 11, 12, or 13, by filing a motion with notice to all interested parties pursuant to LBR 9007-1 or LBR 2002-1(e). If no objection is filed, the Court shall enter an order granting the conversion. 
  

  Editor's notes. - This rule was amended effective April 18, 2016.  

——————————

LBR 1017-2. Dismissal or Suspension - Case or Proceedings.

Rules text
(a)  Voluntary Dismissal of a Chapter 7 Case.  
  
(1)  A motion for voluntary dismissal of a Chapter 7 case shall state with specificity the cause or reason for the dismissal and shall list any asset previously undisclosed that would be property of the estate under 11 U.S.C § 541, including any newly discovered or anticipated inheritances. If no such assets exist, the motion shall contain a statement by the debtor under oath that no such assets exist. 
  
(2)  Prior to the voluntary dismissal of a Chapter 7 case, all administrative expenses shall be paid. 
  
(3)  A motion for voluntary dismissal of a Chapter 7 case shall be served pursuant to LBR 9007-1 or LBR 2002-1(e). 
  
(b)  Voluntary Dismissal of a Chapter 12 or Chapter 13 Case Previously Converted from Chapter 7.  
  
(1)  A motion by a debtor to dismiss a Chapter 12 or Chapter 13 case that was previously converted from Chapter 7 shall specify the grounds for the motion. 
  
2.  A motion by the debtor to dismiss a Chapter 13 or Chapter 12 case previously converted from a Chapter 7 case shall be served pursuant to LBR 9007-1 or LBR 2002-1(e). Any such motion shall also be served on the Chapter 7 Trustee originally appointed in the Chapter 7 case. 
  
(c)  Fee Payable Upon Dismissal. If a Chapter 13 case is dismissed prior to confirmation of a Chapter 13 plan, or prior to any disbursement to creditors, the Chapter 13 Trustee shall pay any unpaid portion of the filing fee. 
  
(d)  Voluntary Dismissal of Chapter 11 Case.  
  
1.  A debtor's motion to dismiss a Chapter 11 case shall specify the grounds for the motion. 
  
2.  The debtor shall obtain a hearing date for the motion and serve the motion for voluntary dismissal, along with a notice of hearing pursuant to LBR 9007-1 or LBR 2002-1(e). 
  
(e)  Motion by Chapter 7 Trustee to Dismiss Case for Failure to Attend the § 341(a) Meeting of Creditors. A motion to dismiss a Chapter 7 case by the Chapter 7 Trustee for failure of the debtor to appear at the § 341(a) Meeting of Creditors shall be served on all entities required by FRBP 2002(a) and shall comply with LBR 9007-1 or LBR 2002-1(e). 
  
(f)  Dismissal for Failure to File Documents and Information Required by 11 U.S.C. § 521 and FRBP 1007. If the information and documents required by § 521 and FRBP 1007 are not filed upon the commencement of the case, the Clerk of Court shall notify the debtor and debtor's counsel that the missing information shall be filed within 14 days from the date of the notice. If the information and documents are not filed within the 14 days of the date of the notice, and the debtor has not requested a hearing during the 14 days, the bankruptcy case may be dismissed by the Court without further notice or hearing. 
  
(g)  Automatic Dismissal Pursuant to § 521: Motions to Dismiss for Insufficiency of Information Required by § 521. No case shall be automatically dismissed without a written order of the Court. The Court shall deem the information required to be filed by § 521 and FRBP 1007 to be sufficient unless the Court has dismissed the case pursuant to LBR 1017-2(f) or a motion to dismiss is filed respecting the sufficiency of the information by the 45th day after the filing of the petition. 
  
(h)  Effect of Dismissal on Related Adversary Proceedings and Pending Motions. After dismissal of a bankruptcy case, any pending adversary proceedings shall be dismissed by the Court unless the Court determines that it should retain jurisdiction. The Court reserves jurisdiction over any pending contested matters. However, such matters shall be deemed moot unless within 14 days after entry of the order of dismissal the movant requests that the motion remain active pending further order of the Court. 
  
(i)  Effect of Dismissal on Future Filings by the Debtor. All orders of dismissal shall be silent as to the prejudicial effect of the dismissal on future filings by the debtor unless the Court directs otherwise.  
  

  Editor's notes. - This rule was amended effective April 18, 2016.  

——————————

LBR 1019-1. Conversion - Procedure Following.

Rules text
(a)  Trustee Fee Allowable Upon Conversion. If a Chapter 13 case is converted prior to confirmation of a Chapter 13 plan, or prior to any disbursement to creditors, the Chapter 13 Trustee shall be allowed to retain up to $100.00 as an administrative expense without further motion or order of the Court. 
  
(b)  Duty of Trustee Upon Conversion. Upon conversion of a case from Chapter 13 or Chapter 7 to any other chapter under title 11, the Trustee shall file an account of all receipts and disbursements made in the case and a report on the administration of the case pursuant to § 704(a)(9) and § 1302(b)(1). The Trustee is discharged from the case 30 days after the filing of the required reports. 
  
(c)  Disposal of Pending Motions to Dismiss Upon Conversion. All pending motions to dismiss filed by the Trustee prior to the conversion of a case shall be deemed terminated as moot. 
  
(d)  Duty to Amend. Upon conversion of a case, the debtor shall, within 14 days of the effective date of conversion, file inventories, schedules, and statements of financial affairs as may be applicable, or amend such items to include any interest in property acquired since the entry of the order for relief in the original chapter. The amendments shall account for any material additions, deletions, or other changes in the debtor's assets or liabilities. The amendments shall add to the mailing matrix any post-petition, pre-conversion creditors. If no amendments or additional inventories, schedules, or statements are necessary, the debtor shall file a certificate to that effect within the 14-day period. 
  
(e)  Duty to Attend Scheduled § 341(a) Meeting of Creditors. The filing of a motion to convert a Chapter 7 case shall not relieve the debtor and debtor's counsel from attending the § 341(a) Meeting of Creditors scheduled in the Chapter 7 case unless the motion has been granted prior to the Meeting. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 1071-1. Divisions - Bankruptcy Court.

Rules text
All bankruptcy petitions in the Middle District of Georgia shall be filed in the division in which the domicile, residence, principal place of business, or principal assets of the debtor entity that is filing the case have been located for the greater portion of the prior 180 days; or in the division in which there is pending a case under title 11 concerning the debtor's affiliate, general partner, or partnership. If the proper venue for the bankruptcy case is outside of the Middle District of Georgia, the case shall be assigned by the Clerk's office to the division closest to the debtor's domicile, residence, principal place of business, or principal assets. A listing of divisional boundaries for the Middle District of Georgia can be found in the Clerk's Instructions. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

PART II. OFFICERS AND ADMINISTRATION; NOTICES; MEETINGS; EXAMINATIONS; ELECTIONS; ATTORNEYS AND ACCOUNTANTS


——————————

LBR 2002-1. Notice to Creditors and Other Parties in Interest.

Rules text
(a)  Noticing of FRBP 2002(a) Matters. The Clerk of Court shall serve the notices required by FRBP 2002(a)(1), 2002(a)(7), 2002(a)(8), and 2002(a)(9). If additional creditors are added by amendment after the commencement of the case, the attorney for the debtor shall give the notice that is required by FRBP 2002(a)(1), FRBP 2002(a)(7), 2002(f)(4), and 2002(f)(5) to any creditor added. The party filing any motion or application shall serve any other notice required by FRBP 2002(a). 
  
(b)  Noticing of FRBP 2002(b) Matters. The party filing any motion or application shall serve any notices required by FRBP 2002(b). 
  
(c)  Other Notices. The Clerk of Court shall serve the notices required by FRBP 2002(e), 2002(f)(1), 2002(f)(2), 2002(f)(3), 2002(f)(4), 2002(f)(5), 2002(f)(6), 2002(f)(7), 2002(f)(9), 2002(f)(10), 2002(f)(11), 2002(o), 3002(c)(5), 3004, 4007(c), 4007(d), 7054(b), 8004, and 9022(a). The party filing any motion or application shall serve any other notice required by FRBP 2002 that is not otherwise specified in this or other sub-parts of this Rule. 
  
(d)  Certificate of Service. The party filing any motion or application who is required by this Rule to serve notices shall, upon completion of the service required by this Rule, file a certificate of service with the Court. 
  
(e)  Service.  
  
1.  Whenever a pleading or other document is filed electronically, the electronic case filing system automatically generates a notice of electronic filing at the time of the docketing. Participants in the electronic case filing system, by possessing a login and password from the Court, agree to receive notice and service by electronic means through the notice of electronic filing for notices both from the Court and from other system participants, wherever located. 
  
2.  An attorney filing a pleading or other document electronically resulting in a notice of electronic filing shall be deemed to have served the notice on participants in the Court's system and such service shall be considered the equivalent of service of the pleading or other document by first class mail, postage pre-paid. This form of service applies only to recipients of a notice of service who are registered participants in the electronic case filing system or have agreed in writing with the filer to accept such service in lieu of service by first class mail but shall not apply to service of a motion or a contested matter pursuant to FRBP 9014. The named respondent in a contested matter under FRBP 9014 must receive service by first class mail. If a debtor is the respondent to a motion or contested matter under FRBP 9014, the attorney for debtor can still receive service by electronic means. For all remaining recipients of service or notice, the filing attorney shall serve the pleading or the document upon those recipients in accordance with applicable bankruptcy rules. 
  
3.  The following language is recommended for the certificate of service: 
  
"I hereby certify that the following parties have been served with the [designate the pleading or notice]. Those not served by electronic means by the Court's electronic filing system have been served [designate the alternative method of services used such as first class mail]:" 
  
(f)  Content of Notice. All notices except those notices served electronically pursuant to FRBP 9036 shall comply with the provisions of LBR 9004-1. 
  
(g)  Matters Requiring Expedited Settings. When a party files a pleading and seeks to expedite its consideration by the Court to within 10 or fewer days, a separate motion for expedited hearing shall be filed contemporaneously with the affected pleading. The motion shall contain sufficient information on its face to permit the Court to determine the necessity for expedited treatment. All motions to expedite shall have a separate certification regarding the request for emergency hearing and a proposed order sent to the Court's electronic case filing system. The certificate shall substantially comply with the form certificate found in the Clerk's Instructions. 
  
(h)  Returned Notices. Notices from the Court as generated by and mailed out of the Bankruptcy Noticing Center including notice of any orders entered by the Court shall contain a return address for the attorney representing the debtor. If the debtor is pro se, the notices shall be returned to the Clerk of Court. If a notice is returned to debtor's attorney as undelivered, the debtor's attorney shall be responsible for determining the correct address for the addressee on each returned notice. The debtor's attorney shall re-serve the notice and file a certificate of such service. At the time of the certification, the debtor's attorney shall also provide the Clerk of Court with any corrected address. If corrected addresses are unavailable, counsel for debtor shall inform the Clerk by filing an appropriate certification, and the Clerk is then authorized to remove any incorrect address from the mailing list. If the debtor is pro se, the Clerk's office shall attempt to resolve any undelivered notices. If unable to locate a corrected address for a returned notice, the Clerk is authorized to remove any incorrect address from the mailing list. 
  
(i)  Undeliverable Notices. If a creditor address is provided to the Court, which cannot be mailed by the Bankruptcy Noticing Center, the debtor's attorney will be notified that the address is insufficient and the notice of the § 341(a) Meeting of Creditors for the particular creditor involved was undeliverable. The attorney shall immediately ascertain the correct address for such creditor and serve the notice of the § 341(a) Meeting of Creditors at the correct address. The attorney shall file a certification regarding service of such notices in a form specified in the Clerk's Instructions. 
  

  Editor's notes. - This rule was amended effective May 3, 2010, March 30, 2011, August 1, 2014, and December 1, 2017.  

——————————

LBR 2014-1. Employment of Professionals.

Rules text
(a)  Filer of Application. An application to approve the employment of a professional person shall be made and signed by the entity or Court approved counsel for the entity seeking to employ that person; (e.g., Trustee, debtor in possession, committee, etc.) 
  
(b)  Content of Application. An application to employ a professional person shall, in addition to the information required by FRBP 2014, contain the following information: 
  
1.  The date of the filing of the petition and chapter in which the petition was filed; 
  
2.  The mailing address and telephone number of the professional person to be employed; 
  
3.  The name(s) of any other professionals in the same profession employed pursuant to court order by the same applicant and, if there is any overlap in proposed services, an explanation of why additional professionals are needed and how duplication of service shall be avoided; 
  
4.  A description of any compensation or promise of compensation, or of any security or pledge given to the professional. The term "general retainer" is not a suitable description; 
  
5.  The statements required by FRBP 2014(a) and 2016(b) shall be attached to the application. 
  
(c)  Nunc Pro Tunc Application.  
  
1.  If an application for approval of employment of a professional person is made within 14 days after the filing of the case or within 14 days of commencement of the professional's services, it shall be deemed contemporaneous. 
  
2.  If an application for approval of the employment of a professional person is made more than 14 days after the filing of the case or more than 14 days after commencement of the professional's services, and the application requests that the approval be nunc pro tunc, the following information shall be required: 
  
(A)  An explanation of why the application was not filed earlier; 
  
(B)  An explanation of why the order authorizing employment is required nunc pro tunc ; 
  
(C)  An explanation, to the best of the applicant's knowledge, how the approval of the application will or will not prejudice any parties in interest. 
  
3.  Applications to approve the employment of professional persons nunc pro tunc  shall be approved only on notice and opportunity for hearing. All parties in interest in the case must be served with notice of the application. The notice shall substantially comply with the provisions of LBR 9004-1 and 9007-1. 
  
(d)  Professionals Employed Without an Application. Professionals who are deemed full-time employees of the debtor at the time of the order for relief are not required to be appointed by order of the Court. However, any material change in employment terms or conditions occurring after the filing of the petition shall be disclosed by way of a notice served pursuant to LBR 9007-1 or 2002-1(e). A debtor in possession or Trustee of an operating business may also apply for an order waiving the provisions of this Rule as to professionals of a type who are regularly employed in the ordinary course of the debtor's business and who are to provide services not directly related to the reorganization proceedings (e.g., collection agents or attorneys, accountants, geologists, appraisers, realtors, eviction attorneys, etc.). Any such application shall be served pursuant to LBR 9007-1 or 2002- 1(e). 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 2015-3. Trustees - Reports and Disposition of Records.

Rules text
A Trustee or custodian in possession of books and records of the debtor may destroy, abandon, store, or return to the debtor all or any portion of those books and records upon motion and notice served pursuant to LBR 9007-1 or LBR 2002-1(e). Such notice shall include a description of the books and records. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 2016-1. Compensation of Professionals.

Rules text
(a)  Compensation Payable Upon Dismissal of Chapter 13 Cases. Upon dismissal of a Chapter 13 case before confirmation of the debtor's plan, and prior to the Chapter 13 Trustee refunding any funds on hand to the debtor, the Trustee shall disburse the funds in the following priority: 
  
1.  The Chapter 13 Trustee shall pay any unpaid portion of the filing fee. 
  
2.  Attorney Fees: 
  
(A)  The Chapter 13 Trustee is authorized to pay from the remaining funds on hand an attorney fee of $800, less any fee paid as disclosed in the FRBP 2016 disclosure, to the attorney for the debtor, without any further motion, application, or order of this Court;  
  
(B)  If the Chapter 13 Trustee has cause to believe the $800 fee is inappropriate, the Chapter 13 Trustee shall file a request with the Court to reduce the amount to be paid pursuant to this Rule; 
  
(C)  If the attorney for the debtor requests a fee in excess of $800, the attorney shall file an attorney fee application. 
  
(b)  Applications for Interim Compensation. Each application for interim compensation shall disclose the following: 
  
1.  The amount and date of all previous fee awards or that there has been no prior award; 
  
2.  An itemized statement of attorney time expended since the last fee award; 
  
3.  Total attorney time expended in the case as of the date of the current application; 
  
4  A statement that describes the primary or most time consuming aspects of the case. 
  
(c)  Service of Applications for Interim Compensation. Applications for Interim Compensation shall be served on the interested parties as follows: 
  
1.  Applications for Interim Compensation of one thousand dollars or less shall be served upon the debtor and any trustee appointed in the case, and upon the United States Trustee. 
  
2.  All Applications for Interim Compensation that exceed one thousand dollars shall be served upon the debtor, any trustee appointed in the case, and the United States Trustee. A notice of filing of the application shall be served upon all creditors in the case. 
  
3.  All Applications and notices of filing of the application shall be accompanied by the appropriate notice of the time to respond and the pending hearing date as required by these Rules. 
  

  Editor's notes. - This rule was amended effective May 3, 2010, March 30, 2011, and April 18, 2016.  

——————————

LBR 2091-1. Attorneys - Withdrawals.

Rules text
Any attorney or law firm who has made an appearance in any case in this Court on behalf of an interested party shall continue to represent that party in the case until excused by the Court. An attorney or law firm, having filed a petition or other pleading on behalf of a debtor, shall represent the debtor in any contested matters or adversary proceedings that are filed in the case. Upon request by motion with notice given pursuant to LBR 9007-1 or LBR 2002-1(e), the Court will consider excusing the attorney from further representation for cause shown. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

PART III. CLAIMS AND DISTRIBUTION TO CREDITORS AND EQUITY INTEREST HOLDERS; PLANS


——————————

LBR 3001-1. Claims and Equity Security Interests.

Rules text
(a)  Interest in Proofs of Claim. For all claims filed, creditors who calculate interest by using the "add on interest" method shall rebate interest from their claims by using the "pro rata" method. 
  
(b)  Electronic Filing of Claims. Entities that file 15 or more proofs of claim during any 12-month period shall file the claims electronically or obtain a Judicial Waiver. Attorneys who file claims for themselves, their firms, or on behalf of any other entity shall file all claims electronically regardless of number. If paper claims are filed in violation of this Rule without a Judicial Waiver, the Court shall consider striking the documents. 
  
(c)  Extension of Time to File. Creditors added to a bankruptcy case by amendment later than 60 days before the original bar date shall be allowed 60 days from the date of the filing of the amendment to file a proof of claim. 
  
(d)  Bar Date for Filing Claims in Chapter 11 Reorganization Cases. For all bankruptcy petitions filed under Chapter 11, the bar date for filing of proofs of claim or interest shall be 90 days from the first scheduled § 341(a) Meeting of Creditors. For cause shown, the Court shall consider extending the time to file proofs of claim upon the filing of an appropriate motion or request within the 90-day period. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 3002.1-1. Claims Secured by Security interest in the Debtor's Principal Residence.

Rules text
When a creditor files a supplemental claim for fees, expenses, and charges pursuant to FRBP 3002.1(c)and (d) prior to the payment of the last payment under the plan by the debtor, the claim may be paid through the plan by the Chapter 13 Trustee as if it arose pre-petition unless within 60 days from the filing of the claim either the Trustee or the debtor objects to its allowance. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 3002.1-2. Notice for Final Cure - Response.

Rules text
If a creditor agrees with the information contained in the Notice of Final Cure Payment filed by the debtor or the Trustee, the response by the creditor indicating agreement may be filed pro se. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 3007-1. Claims - Objections.

Rules text
(a)  Service Required. Objections to claims shall be served pursuant to LBR 9007-1 or LBR 2002-1(e). The objecting party must serve copies of the objection to claim and the papers that must accompany it by mailing the copies to the creditor at the address for notices that appears on the proof of claim or transfer of claim. If the attorney for the creditor has appeared in the case, the objection shall also be served on the attorney. Additionally: 
  
(1)   if a creditor is the United States or an officer or agency of the United States, service shall comply with FRBP 7004(b)(4) or 7004(b)(5); 
  
(2)   if a creditor is a state or municipal corporation or other governmental organization thereof, service shall comply with FRBP 7004(b)(6); and 
  
(3)   if a creditor is an insured depository institution to which FRBP 7004(h) applies, service shall comply with FRBP 7004(h).  
  
(b)  Proposed Order. If the respondent to an objection to claim does not file a response within the time specified in the notice of the objection, the objecting party shall promptly send to the Court a proposed E-Order adjusted to the facts alleged in the objection. 
  
(c)  Reference Claim Numbers.  All claim objections and proposed orders shall reference the specific claim number of the objected claim in the title of the claim objection and proposed order. 
  

  Editor's notes. - This rule was amended effective May 3, 2010 and April 18, 2016.  

——————————

LBR 3009-1. Dividends - Chapter 7.

Rules text
The United States Trustee shall file with the Court a copy of all proposed plans of disbursement in Chapter 7 asset cases. 
  

——————————

LBR 3010-1. Dividends - Small.

Rules text
A Trustee shall not be required to obtain prior permission to disburse any dividends to creditors in amounts less than specified under FRBP 3010. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 3011-1. Unclaimed Funds.

Rules text
The disposition of unclaimed funds tendered to the Court is governed by 28 U.S.C. § 2041 and § 2042. All unclaimed funds paid into the Court shall be deposited into the Court's registry account. The Clerk of Court is hereby authorized, without further order, to transfer funds from this account to the U.S. Treasury in accordance with the procedures and guidelines set out by the Administrative Office of the United States Courts for the handling of unclaimed funds. All payment of funds to a claimant of those funds shall be by separate order of the Court. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 3012-1. Valuation of Collateral.

Rules text
(a)  Chapter 12 and Chapter 13 Cases. The value of collateral in all Chapter 12 and Chapter 13 cases shall be determined at the confirmation hearing and shall be incorporated into the Court's order confirming the plan. The values set by the debtors in their Chapter 13 plans may be adopted by the Court, unless a written objection is filed by the holder of the secured claim, and evidence concerning value is presented by the holder of the claim at the confirmation hearing. Any allegation of value contained in a proof of claim filed by a creditor shall not be deemed an objection to the debtor's valuation. 
  
(b)  Expert Witnesses on Valuation. In all actions involving valuation of property by an expert witness, the party wishing to introduce the testimony of an expert witness shall serve on all parties in interest, so that it is received no later than seven days prior to the hearing or trial, a statement disclosing the identity of any expert witness it may use at trial or hearing to present evidence under F.R.Evid. 702, 703, or 705. Any such disclosure shall be accompanied by any written reports required under FRBP 7026 and F.R.Civ.P. 26(a)(2). A certificate of service shall be filed in the case indicating these documents were served on all parties in interest. This disclosure and any written reports required by FRBP 7026 and F.R.Civ.P. 26(a)(2) apply to contested matters, are due seven days prior to the hearing or trial, and are not subject to the 90- day disclosure deadline provided in FRBP 7026 and F.R.Civ.P. 26(a)(2)(D). The expert witness shall give oral testimony at the time of a hearing or trial, but not testify on direct examination except with leave of Court. The party wishing to introduce the valuation of property by an expert witness may, at the time of a hearing or trial, proffer a summary of the appraisal. The witness shall be sworn for the purposes of cross-examination by the adverse parties. Objections to the qualifications of the expert witness shall be deemed preserved until cross-examination. 
  

  Editor's notes. - This rule was amended effective May 3, 2010 and February 10, 2017.  

——————————

LBR 3015-1. Chapter 13 - Plan.

Rules text
(a)  Filing and Service of Chapter 13 Plans. The debtor shall file the initial Chapter 13 plan at the time of the filing of the petition whenever possible. If a Chapter 13 plan is not filed with the petition, it shall be filed within the time allowed by FRBP 3015(b). Any plan not filed within 24 hours of the filing of the petition shall be served by the debtor on all interested parties in the case. The debtor shall file with the court a certificate of service immediately thereafter showing that the Chapter 13 plan has been served. 
  
(b)  Mandatory Chapter 13 Plan Form.  
  
1.  All Chapter 13 debtors, as well as the trustee and holders of secured and unsecured claims, shall use the standard Chapter 13 plan form contained in the Clerk's Instructions when proposing a plan pursuant to 11 U.S.C. Sections 1301 or 1329(a). 
  
2.  The language of the standard plan shall not be altered except to insert text in designated spaces, to expand the tables to include additional claims, or to change the title to indicate the Chapter 13 plan is a modified plan. The plan proponent is not prohibited from proposing additional or different plan provisions including but not limited to additional or different plan provisions specifying that any of the standard provisions of the Chapter 13 plan will not be applicable in a particular case. Any such deviations from the plan form must be made a part of the special provision section of the plan and shall be limited to that section only. Any plan provisions that vary from the standard plan form and are not contained in the special provision section are hereby deemed void and shall have no binding effect as part of any confirmable plan. 
  
3.  Except as provided hereafter, every plan shall provide that property of the estate shall remain property of the estate after confirmation until the case is closed or unless otherwise ordered by the court. If the debtor proposes a plan providing that the property of the estate re-vest in the debtor upon confirmation of the plan, that proposal shall be clearly and conspicuously stated in the special provision section of the plan. 
  
(c)  Long-Term Debt Paid Through Plan. All Chapter 13 plans shall provide that when a pre-petition arrearage exists for claims treated pursuant to § 1322(b)(5) as of the date of the bankruptcy filing and such arrearage is four monthly payments or more under the terms of the applicable note or contract, the payments which come due after the filing of the bankruptcy shall be maintained during the plan and shall be paid by the Chapter 13 Trustee unless otherwise ordered by the Court. The Chapter 13 Trustee is authorized to disburse to the holder of such claim the payment amounts under the applicable note or contract which come due after the filing of the bankruptcy but before the confirmation of the plan. The Chapter 13 Trustee is authorized to collect the percentage fee in effect at the time of the disbursement on all payments made pursuant to this Rule. Such disbursements shall be made within a reasonable time after receipt of payment from the debtor unless otherwise ordered by the court. Such disbursements will be made to the creditor's address as listed in the debtor's schedules if no proof of claim has been filed by the creditor. 
  
(d)  Length of Plan. All Chapter 13 plans shall provide for payments over a period of not less than 36 months unless the plan provides that the value of the property to be distributed under the plan on account of any claim is not less than the amount of such claim. Unless the Court orders otherwise, if the dividend provided in the confirmed plan is less than 100% and is met before 36 monthly payments are made by the debtor to the Chapter 13 Trustee, the debtor, in order to be eligible for a discharge under § 1328(a), shall continue to make payments until the earlier of 36 monthly payments have been made or a 100% dividend has been paid. 
  
(e)  Pre-Confirmation Adequate Protection and Lease Payments.  
  
1.  General. The Chapter 13 plan shall provide that § 1326(a)(1) pre-confirmation adequate protection and lease payments are to be paid through the Chapter 13 Trustee. The plan shall identify the creditors entitled to the payments and the amounts proposed. The debtor shall immediately commence plan payments to the Chapter 13 Trustee and may not reduce payments to the Chapter 13 Trustee under § 1326(a)(1)(B) and (C) without an order of the Court. 
  
2.  Payment by the Chapter 13 Trustee. The Chapter 13 Trustee is authorized to pay § 1326(a)(1) preconfirmation payments set forth in the proposed plan and to collect the Chapter 13 Trustee's usual fee thereon without an order of the Court. No payment shall be made to a creditor until a proof of claim is filed. Preconfirmation payments shall be made to creditors within 30 days of the filing of the proof of claim unless sufficient funds to make such payments have not been received by the Chapter 13 Trustee within seven working days prior to the end of the 30-day period. The Chapter 13 Trustee is authorized to deduct from an allowed claim the § 1326(a)(1) pre-confirmation payments made by the Chapter 13 Trustee. The deduction is made as of the date of payment. 
  
3.  If a creditor obtains an order for payments under § 1326(a)(3) and the case is dismissed prior to confirmation, the creditor shall receive from the Chapter 13 Trustee, upon dismissal of the case, any payments due and owing from funds collected by the Chapter 13 Trustee under § 1326(a)(1)(A), less the Chapter 13 Trustee's fees. 
  

  Editor's notes. - This rule was amended effective May 3, 2010, and March 30, 2011.  

——————————

LBR 3015-2. Chapter 13 - Modifications to Plan.

Rules text
(a)  Content of a Plan Modification. A modification of a plan pursuant to § 1329 or § 1323 shall include a description of each proposed change or modification. This requirement cannot be satisfied by simply attaching the new proposed plan to the modification. 
  
(b)  Service of the Modification. The modification shall be served by the proponent of the modification on the Trustee and on all parties in interest affected by the modification pursuant to LBR 9007-1 or LBR 2002-1(e).  
  
(c)  Amended Budgets. For all post-confirmation modifications the debtor shall prepare and file a budget of current income and expenses.  
  
(d)  Notices - Form.  
  
(1)  All notices of motions to modify Chapter 13 plans post-confirmation  shall use the language described in LBR 9004-1(c)(5)(B). 
  
(2)  All notices of motions to modify Chapter 13 plans before  confirmation shall substantially conform to one of two options: 
  
(A)   Notice of Motion to Modify Chapter 13 Plan Before Confirmation with Rescheduled Confirmation Date shall be used if the timing of the notice requires a rescheduling  of the Confirmation Hearing as follows: 
  

(Remainder of Page Intentionally Left Blank - the noticing form is on the next page)   
  
 
  
 
  
(B)   Notice of Motion to Modify Chapter 13 Plan Before Confirmation - No Rescheduling Required shall be used if the timing of the notice does not require a rescheduling of the Confirmation Hearing as follows: 
  

(Remainder of Page Intentionally Left Blank - the noticing form is on the next page)   
  
 
  
 
  

  Editor's notes. - This rule was amended effective May 3, 2010 and July 5, 2017.  

——————————

LBR 3015-3. Chapter 13 - Confirmations.

Rules text
(a)  All creditor objections to confirmation of a Chapter 13 plan shall comply with the following: 
  
(1)  All creditor objections shall be filed and served seven days prior to the first confirmation hearing held in the case unless a modification of plan has been filed prior to the confirmation hearing. If such modification is filed, the objection deadline shall be 21 days from the service of the notice of the modification. Any objection to a plan or modification not filed timely may be overruled by the Court. 
  
(2)  The first confirmation hearing held in the case for the purposes of this Rule is deemed to be the later of the hearing date set by the Court and contained in the notice of the § 341(a) Meeting of Creditors or, in the event the Meeting is adjourned, the confirmation date announced at the completed Meeting. 
  
(3)  All objections to confirmation and any request to file an objection after the deadline set above shall be served on the debtor, counsel for the debtor, and the Chapter 13 Trustee. 
  
(4)  Because the hearing to consider confirmation of a plan has been noticed to all interested parties, any objections to confirmation of a plan need not contain a notice of hearing otherwise required by LBR 9007-1. 
  
(b)  For purposes of § 1324(b), the date of the meeting of creditors shall be the date the meeting of creditors is concluded. 
  

  Editor's notes. - This rule was amended effective May 3, 2010 and July 5, 2017.  

——————————

LBR 3016-2. Disclosure Statement.

Rules text
Disclosure statements shall, to the extent applicable, be complete in one document including any attached exhibits and shall include the following information: 
  
1.  A short chronological history of the debtor's business and the material factors that led to the filing of a bankruptcy petition; 
  
2.  A description of the available assets, their value at the time the case was filed, their value at the time of filing the plan and the source of the valuations; 
  
3.  The anticipated future of the business; 
  
4.  The source of all information stated in the disclosure statement; 
  
5.  A disclaimer to the effect that the Court's approval of the disclosure statement does not constitute an endorsement of any of the representations contained in either the disclosure statement or the plan; 
  
6.  The present condition of the debtor while in Chapter 11, including a summary of material changes to the assets and liabilities during the case; 
  
7.  The estimated return to creditors in a Chapter 7 liquidation; 
  
8.  The accounting method utilized to produce financial information and the name of the accountants (if any) responsible for such information; 
  
9.  The proposed future management of the debtor; 
  
10.  The Chapter 11 plan or a summary thereof; 
  
11.  The estimated administrative expenses, including attorney and accountant fees and a summary of all fees allowed in the case through the date the plan was filed; 
  
12.  The collectible status of accounts receivable; 
  
13.  Financial information, data, valuations and projections relevant to the debtor's current and future operations; 
  
14.  Information relevant to the risks posed to creditors in the plan; 
  
15.  The actual or projected realizable value from recovery of preferential or otherwise voidable transfers; 
  
16.  Litigation likely to arise in a non-bankruptcy context; 
  
17.  Tax attributes of the debtor; 
  
18.  The relationship of the debtor with affiliates; 
  
19.  A summary of significant orders entered during the case. 
  

——————————

LBR 3018-1. Ballots - Voting on Plans.

Rules text
The following shall govern any Chapter 11 case pending in this district unless otherwise ordered by the court: 
  
(a)  All ballots accepting or rejecting a plan in a Chapter 11 case shall be filed with the court by the voting creditors and equity security holders, and will be docketed by the court. Voting creditors and equity security holders should file their original executed ballots with the court via ECF or via physical delivery (such as mail or courier) to the address provided in the Clerk's instructions. 
  
(b)  If a plan proponent receives an original executed ballot mistakenly sent to it instead of the Clerk's office, the plan proponent shall promptly mail or otherwise deliver the original ballot to the Clerk's office. A plan proponent shall not electronically file any other party's ballot. 
  
(c)  For all confirmation hearings, the plan proponent shall prepare a written summary of the ballots filed with the court, in substantially the same form as contained in the Clerk's Instructions. At the confirmation hearing, the original ballot summary and one copy shall be submitted to the Court. At that time it shall be marked as an exhibit for the plan proponent. 
  

  Editor's notes. - This rule was amended effective May 3, 2010 and November 24, 2015.  

——————————

LBR 3019-1. Chapter 11 Modification to Plan.

Rules text
Unless the Court orders otherwise, a motion to modify a plan filed pursuant to § 1127 shall be served by the proponent of the modification on all parties in interest pursuant to LBR 9007-1 or LBR 2002-1(e). 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 3022-1. Final Report/Decree (Ch. 11).

Rules text
(a)  Projected Dates for Completion of Substantial Consummation. Nonindividual Chapter 11 debtors shall file with the Clerk of Court within 14 days of the date of the entry of the order confirming the plan of reorganization, a report specifying the projected date for substantial consummation as defined in § 1101(2). The report shall describe the action that is to be taken to reach substantial consummation. If the projected date for substantial consummation must be extended, the debtor shall file a supplemental report specifying the new projected date, the progress made toward consummation of the plan, the action remaining to be taken toward substantial consummation, and the reasons for the delay. 
  
(b)  Application for Final Decree. Upon substantial consummation as defined in § 1101(2), a non-individual Chapter 11 debtor shall comply with the procedures contained in the Clerk's Instructions, file a final report and final account in compliance with § 704(a)(9), file an application for final decree, and submit a proposed final decree. 
  
(c)  Final Decree and Closing of Chapter 11 Cases for Individual Debtors. Upon confirmation of an individual debtor's Chapter 11 plan, the Court will continue to resolve all pending matters then before the Court. When all matters have been concluded, the Court will enter a Final Decree directing that the case be closed but that the Court reserves jurisdiction to enter a discharge to the debtor upon completion of all payments under the plan. Any matters that need to be brought before the Court other than the issuance of the discharge will require that the case be reopened by motion pursuant to 11 U.S.C. § 350. 
  
(d)  Application for Discharge. Upon completion of all payments under the confirmed plan, an individual debtor shall comply with the procedures contained in the Clerk's Instructions, file a final report and final account in compliance with § 704(a)(9), and file a Certificate of Plan Completion and Request for Discharge. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 3070-1. Chapter 13 - Payments.

Rules text
(a)  Payroll Deductions. In every case filed in Chapter 13, the Court may enter an order requiring any entity from whom the debtor receives income to pay as much of that income to the Chapter 13 Trustee as is necessary to fund the plan. 
  
(b)  Suspension of Chapter 13 Plan Payments. The Chapter 13 Trustee shall have the authority to grant a debtor a reasonable moratorium in Chapter 13 payments for a period not to exceed 60 days. This moratorium shall be granted without notice, but the grounds for the moratorium shall be noted in the Trustee's records. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

PART IV. THE DEBTOR: DUTIES AND BENEFITS


——————————

LBR 4001-1. Automatic Stay - Relief From.

Rules text
(a)  Contents of Motions for Relief from Stay. A motion seeking relief from the automatic stay as to property of the estate must specify the relief requested and include the following: 
  
1.  A description of the security interest(s) claimed by the creditor in the subject property ("collateral"). 
  
2.  The movant's estimate of value of the collateral and the basis of that valuation. 
  
3.  A statement of the indebtedness claimed to be due and owing with an itemization showing principal and advances, accrued interest, attorney's fees, and costs. 
  
4.  A statement of the amount of any other secured claims against the collateral (if known), and whether any such claim is superior or inferior to the movant's claim. 
  
5.  When the relief requested is based upon a security interest in residential real property, a statement of the name, address, and telephone number of the individual or entity who shall have full authority to negotiate, amend, and modify all terms of the security instrument as provided in O.C.G.A. § 44-14-162.2(a) et seq. 
  
6.  If relief is sought pursuant to § 362(d)(1) for cause, including lack of adequate protection, a factual statement of the grounds for such relief. 
  
7.  Motions seeking relief under § 362(d) shall comply with the requirements of LBR 9004-1(a)(1) and shall include a notice of hearing pursuant to LBR 9004-1(c)(6). 
  
8.  Relief from stay allowed pursuant to § 1301(d) can only be granted by order of the Court. 
  
(b)  Agreements Providing for Relief from the Automatic Stay or for the Provision of Adequate Protection. All motions for approval of an agreement to provide adequate protection, for the modification or termination of the stay provided in § 362 , for the use of cash collateral, or for the approval of an agreement between the debtor and an entity that has a lien or interest in property of the estate pursuant to which the entity consents to the creation of a lien senior or equal to the entity's lien or interest in such property shall require the service on or the consent of the following entities: 
  
1.  In a Chapter 11 or a Chapter 9 case, any committee appointed by the United States Bankruptcy Trustee or the authorized agent for the committee, or, if no committee has been appointed, the 20 largest unsecured creditors contained in the list filed pursuant to FRBP 1007(d), the Trustee, any individuals or entities requesting notices pursuant to FRBP 2002(g), and any other individuals or entities that the Court may direct. 
  
2.  In Chapters 7, 12, and 13, all agreements, as set out above, require the consent of the Trustee appointed in the case, unless the Trustee has been served with the agreement and the Trustee has expressly abandoned the asset, filed a report of no assets in a Chapter 7 case, or indicated in writing that the Trustee has no opposition to the motion. No further service on any other entity shall be required unless otherwise ordered by the Court. 
  
(c)  Payment of Secured Claims after Motion for Relief is Granted or Collateral Surrendered. In a Chapter 13 case, after a motion for relief from stay has been granted, or after confirmation of a plan or a modified plan that provides for surrender of secured collateral, the Chapter 13 Trustee is authorized, following written notice to any such creditor, to suspend payments on any claim filed by such creditor. Actual possession of the collateral by the creditor is not a prerequisite for the application of this Rule. After liquidation of the collateral the creditor may reinstate its right to receive payment on the claim by notifying the Chapter 13 Trustee in writing, with a copy to the Court, that it believes it is entitled to payment under the plan, and the creditor furnishes an accounting of all proceeds, if any, received from the sale of the collateral. 
  
(d)  Ex Parte Relief from Stay to Obtain Possession of Certain Uninsured Collateral.  
  
1.  Except in Chapter 11 cases, if collateral securing a claim, including property which is the subject of a lease, is a motor vehicle, trailer, boat, or an airplane, and if there is a contractual obligation by the debtor to provide collision and comprehensive insurance and the same is not in effect, then the creditor may file with the Court a motion for ex parte relief from the stay pursuant to § 362(f) to obtain possession of the collateral or leased property. 
  
2.  The Bankruptcy Court may, in its discretion, apply this Rule to a Chapter 11 case. 
  
3.  Any motion for ex parte relief from the stay under this Rule shall be verified in accordance with FRBP 9011(e) and shall: 
  
A.  Include the following: 
  
(i)  A description of the collateral or leased property; 
  
(ii)  A statement of the amount of the claim and the basis on which the claim is secured; 
  
(ii)  An affidavit setting forth the basis on which the movant believes that the collateral or leased property is not insured with full collision and comprehensive insurance; 
  
(iv)  A statement that the movant or its attorney has given or attempted to give oral notice to the debtor's attorney or the debtor, if the debtor is not represented, and to the case Trustee, that the motion is being filed, and 
  
(v)  A statement specifying the failure, if any, of the debtor to produce proof of insurance at the time of the § 341(a) Meeting of Creditors as required by LBR 4070-1. 
  
B.  Be accompanied by a proposed order which shall provide that: 
  
(i)  The debtor or Trustee is prohibited from using the collateral or leased property unless and until adequate evidence of full collision and comprehensive insurance is presented to the movant or movant's counsel; 
  
(ii)  The debtor or Trustee, whichever is in actual physical possession of the collateral or leased property, shall notify the movant or movant's counsel of the location of the collateral; 
  
(iii)  The debtor or Trustee, whichever is in actual physical possession of the collateral or leased property, shall surrender it to the movant within 72 hours, unless within that time the movant or movant's counsel is provided with adequate evidence of collision and comprehensive insurance or, the debtor or Trustee requests a hearing concerning same; 
  
(iv)  The movant is authorized to take physical possession of collateral or leased property required to be surrendered under this Rule, and to hold same, at the movant's risk. The movant shall not dispose of the collateral or leased property unless and until the automatic stay is modified, terminated, or expires as a matter of law. If the debtor provides adequate evidence of full collision and comprehensive insurance prior to the expiration or termination of the automatic stay, then the movant shall return the property to the debtor; 
  
(v)  The movant or movant's counsel shall serve copies of the motion and proposed order promptly on the debtor, the debtor's attorney, and the Trustee, and shall provide telephonic notice to the debtor's attorney and, if the Trustee is in actual physical possession of the property, to the Trustee. 
  
(e)  Negotiation of Modifications to Mortgages on Residential Real Estate and the Automatic Stay. The stay as provided under § 362 of the United States Bankruptcy Code shall not operate to prevent debtors and creditors from voluntarily re-negotiating the terms of an existing mortgage on residential property in a Chapter 13 case in this court. The debtor or creditor is free to decline entering into any such negotiations and is empowered to terminate the negotiations at any time invoking the full protection of the stay under § 362. Any modification agreed to by the debtor and the creditor shall be immediately reported to the case Trustee and the debtor shall file a modified plan as needed or as requested by the Trustee. 
  
(f)  Automatic Termination of the Stay Pursuant to Section 362(c)(3). Upon the filing of a motion by a party in interest pursuant to Section 362(c)(3)(B), the court hereby authorizes the extension of the stay until the court enters a final order on the motion. The notice of the motion shall be deemed completed upon service on all parties in interest, and said notice shall be prepared, filed, and served pursuant to LBR 9004-1(c)(5). A party at interest may request an expedited hearing at any time following service of the motion. 
  

  Editor's notes. - This rule was amended effective May 3, 2010, and March 30, 2011.  

——————————

LBR 4002-1. Debtor - Duties.

Rules text
(a)  Duty to Keep Address Current. Whenever debtor's mailing address changes while a bankruptcy case is pending, the debtor shall notify the Court, the Trustee, and the debtor's attorney of record. 
  
(b)  Duty to Maintain Books and Records. Unless the Trustee appointed by the Court takes possession of books and records of an estate, the debtor shall maintain, preserve and keep in safe storage all such books and records during the time the case is pending. 
  
(c)  Duty to Produce Records. Upon request and without order of the Court, the debtor shall make his books and records available to the Trustee. The records shall be produced within 14 days of the request and shall include the following types of records: 
  
1.  Books, records, and other documents reflecting title, encumbrances, and the nature, extent, value and location of all assets; 
  
2.  A complete accounting of all cash on hand; 
  
3.  A complete inventory of the assets of the estate unless that inventory is set forth in the schedules; 
  
4.  Copies of any inventories prepared by or for the debtor within the preceding 12 months; 
  
5.  The debtor's federal income tax returns for the three-year period preceding the date of filing of the petition; 
  
6.  Bank statements and canceled checks for the 12-month period prior to the date of the petition. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 4003-1. Exemptions.

Rules text
(a)  Schedule C. Schedule C shall contain the following: 
  
1.  A detailed list of all property or assets claimed as exempt by the debtor. 
  
2.  Each asset's value shall be stated in dollar amounts. If the value of any asset claimed to be exempt is not known, the debtor shall state the exemptible sum in dollars. 
  
3.  Exemptions shall be limited to the dollar amount claimed as exempt even if the asset exempted is later discovered to have had a greater value than the amount listed in the schedules. 
  
4.  If exempting future proceeds of an unliquidated claim or of a cause of action, the debtor shall fully describe any such claim or cause of action. 
  
(b)  Notice of Amendment of Schedule C Exemptions. If Schedule C is amended, notice to all parties in interest in the case shall be sent by the debtor. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 4003-2. Lien Avoidance.

Rules text
Motions to avoid liens under § 522(f) shall be served with a notice to respond that complies with requirements of LBR 9004-1. The motion shall be served pursuant to LBR 9007-1 or LBR 2002-1(e). In Chapter 12 and Chapter 13 cases, the debtor may propose to avoid liens in the Chapter 12 or 13 plan. The plan shall specify the creditors by name whose liens are affected by such provisions in the plan and such provisions shall only apply to those liens that can be avoided under § 522(f). Any other liens other than those that are voidable under § 522(f) shall not be included in such lien avoidance provisions in the Chapter 13 plan. 
  

  Editor's notes. - This rule was amended effective September 1, 2000, October 23, 2007, May 3, 2010, March 30, 2011, and December 1, 2017.  

——————————

LBR 4004-3. Grant of Discharge.

Rules text
The Court shall delay entry of the order of discharge as provided by FRBP 4004(c)(2) for 30 days and shall grant only one additional extension requested by motion within the 30 days. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 4007-1. Dischargeability complaints.

Rules text
(a)  If additional creditors are added by amendment after the filing of the case but prior to the date set to file a complaint to determine the dischargeability of a debt under § 523(c), the court shall deem such amendment as a request to extend the time to file such complaint until the latter of the original bar date or thirty (30) days from the date of service of the amendment upon the added creditors. The request to extend shall be deemed granted by the court. 
  
(b)  In a Chapter 13 case, where the proposed settlement addresses how a claim will be treated under the plan or otherwise, approval of any proposed settlement of an Adversary Proceeding under 11 U.S.C. § 523(c) shall require a hearing upon notice to the parties and the Chapter 13 Trustee, unless the Chapter 13 Trustee has given written consent to the terms thereof. 
  

  Editor's notes. - This rule was amended effective May 18, 2015.  

——————————

LBR 4008-1. Reaffirmation.

Rules text
In any case commenced on or after October 17, 2005, no reaffirmation agreement shall be enforceable unless it complies with the following: 
  
(1)  A reaffirmation agreement shall include a certification by debtor's attorney if the attorney assisted in the negotiation of the reaffirmation agreement. The certification shall include all the requirements of § 524(c)(3), and 
  
(2)  All disclosures prescribed by § 524 shall be contained in the reaffirmation agreement, and 
  
(3)  The filing of the agreement shall comply with FRBP 4008, and 
  
(4)  If a reaffirmation agreement does not contain a certification from debtor's attorney or the attorney indicates that the agreement will create an undue hardship on the debtor, the agreement is not enforceable unless the Court approves the agreement. The debtor or creditor shall file a separate motion for Court approval. Any such motion shall be filed prior to the entry of the order of discharge. The Court, after a hearing, shall issue an appropriate order on the reaffirmation agreement. 
  
(5)  No reaffirmation agreement filed after the entry of the order of discharge shall be enforceable unless the agreement was entered into prior to the discharge and contains the § 524(c)(3) certificate of the debtor's attorney. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 4070-1. Insurance.

Rules text
At the meeting of creditors scheduled pursuant to FRBP 2003, the debtor shall present proof of insurance or other adequate protection of all secured collateral that is property of the estate provided such insurance or other protection is required by the security agreement. 
  

——————————

LBR 4071-1. Automatic stay - Violation of.

Rules text
(a)  Duty of Creditors Upon Notice. Upon notification that a bankruptcy has been commenced, all creditors shall take all appropriate steps to cease any and all collection efforts and shall take all necessary action to release garnishments that violate § 362. For purposes of this Rule, notice includes the official notice from the Court of the commencement of a bankruptcy case or any other notice provided to the creditor by the debtor or debtor's attorney which reasonably alerts the creditor to the existence of a bankruptcy case. 
  
(b)  Motions to Terminate Garnishment. After the commencement of a bankruptcy, the debtor may seek termination of any pending garnishment by motion which shall set out a showing that:  
  
1) The debtor and/or debtor's counsel have contacted the judgment creditor seeking voluntary release of the garnishment;  
  
2) The garnishment and the withholding of any funds from the garnishment are in violation of 11 U.S.C. § 362; and 
  
3) The motion to terminate the garnishment has been served on the judgment creditor, the Court in which the garnishment is pending, and any entity that has been served as garnishee.  
  
The motion shall include a notice which shall provide 14 days for a response and shall be served pursuant to LBR 9007-1 or 2002-1(e). If no objection is filed to the motion within the 14 days provided, the Court may enter an order directing any entity holding garnished funds to release the funds and directing that the garnishment be terminated. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

PART V. COURTS AND CLERKS


——————————

LBR 5003-1. Clerk of Court - Exhibits.

Rules text
Exhibits and/or documentary evidence tendered in any contested matter or adversary proceeding may be deemed obsolete by the Clerk of Court upon termination of the contested matter or adversary proceeding and expiration of all time periods for appeal or rehearing. The Clerk may destroy such exhibits and/or documents after giving all parties in interest in the contested matter or adversary proceeding 14 days' notice of the Clerk's intended action. Parties desiring to have any documentary evidence or exhibits returned shall contact the Court within the 14 days. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 5005-4. Electronic Filing.

Rules text
(a)  Filing and Transmittal of Pleadings, Complaints, Petitions, and Other Documents by Electronic Means Using the Court's Electronic Case Filing System.  
  
(1)  The Court shall accept for filing documents submitted, signed, or verified by electronic means that comply with the procedures established by the Court and published by the Clerk of Court. Electronic filing of a document in the electronic case filing system consistent with these Rules, constitutes filing of the document for all purposes of the Federal Rules of Bankruptcy Procedure and the Local Rules of this Court, and constitutes entry of the document on the docket kept by the Clerk of Court under FRBP 5003. Filing is complete upon the creation of a notice of electronic filing and said notice of electronic filing shall be the filer's receipt that the document has been officially filed. 
  
(2)  When a document has been filed electronically, the official record is the electronic recording of the document as stored by the Court, and the filing party is bound by the document as filed. In the case of documents first filed in paper form, they shall be converted to electronic form and the electronic document shall be the official document. Documents filed electronically are deemed filed at the date and time stated on the notice of electronic filing from the Court and the filing date of any paper filings is the date that the paper is received. 
  
(3)  Filing a document electronically does not alter the filing deadline for that document. Electronic filings shall be completed in the court's system before  midnight in order to be considered timely filed that day. 
  
(4)  All orders, decrees, judgments, and proceedings of the Court shall be filed in accordance with these Rules, which shall constitute entry on the docket kept by the Clerk of Court under FRBP 5003 and FRBP 9021. All signed orders shall be filed electronically by the Court or Court personnel. Any order signed and filed electronically without the original signature of a judge has the same force and effect as if the judge had affixed the judge's signature to a paper copy of the order and it had been entered on the docket in a conventional manner. 
  
(5)  The user login and password required to submit documents to the electronic case filing system serve as the Filing User's signature on all electronic documents filed with the Court. They also serve as a signature for purposes of FRBP 9011, the Federal Rules of Bankruptcy Procedure, the Local Rules of this Court, and any other purpose for which a signature is required in connection with the proceedings before the Court. 
  
(6)  Attorneys admitted to the Bar of this Court (including those admitted pro hac vice ), United States Trustees and their assistants, private Trustees, and others as the Court deems appropriate, shall register as Filing Users of the Court's electronic case filing system and shall file all documents by use of the Court's electronic filing system. Registration is in a form prescribed by the Clerk of Court. A Judicial Waiver may be requested by any attorney. The procedure for Judicial Waiver can be found in the Clerks Instructions. 
  
(7)  A party to a pending action or an individual or entity that files documents with the Court frequently as determined by the Clerk of Court and who is not represented by an attorney may register as a Filing User in the electronic case filing system. Registration shall be in the form prescribed by the Clerk of Court. 
  
(8)  Registration of the Filing User constitutes: 
  
(i)  Waiver of the right to receive notice by first class mail and consent to receive notice electronically; and 
  
(ii)  Waiver of the right to service by personal service or first class mail and consent to electronic service, except with regard to service of a summons and complaint under FRBP 7004 and to service of a motion or a contested matter pursuant to FRBP 9014. The named respondent in a contested matter under FRBP 9014 must receive service by first class mail. If a debtor is the respondent to a motion or contested matter under FRBP 9014, the attorney for debtor can still receive service by electronic means. Waiver of service and notice by first class mail applies to notice of the entry of an order or judgment under FRBP 9022. 
  
(b)  Signatures.  
  
(1)  The electronic filing of a petition, pleading, motion, claim, or other paper that would bear a signature of an attorney or unrepresented party who is a registered participant of the electronic case filing system shall constitute the signature of that attorney or unrepresented party for purposes of the application of FRBP 9011 and other applicable rules. The signature indicated on the document submitted for filing must match the identity of the individual registered as the CM/ECF electronic filer. 
  
(2)  All pleadings and documents electronically filed shall contain either a scanned image of a signature as a part of that document, or for registered users, an indication of the name of the filer with their signature represented by "/s/ Jane Doe" in a location where the original signature would have occurred. 
  
(3)  Filing of pleadings, documents, and other papers that require original or verified signatures: 
  
(i)  Electronic Filing by Registered Users. Petitions, lists, schedules, statements, amendments, pleadings, affidavits and other documents that must contain original signatures or that require verification under FRBP 1008 or an unsworn declaration as provided in 28 U.S.C. § 1746 may be filed electronically by attorneys registered in this electronic case filing system. An original copy containing an original signature must be retained by the attorney who files such a petition, pleading, document, or other paper for one-year after the closing of the case. If the case is later reopened, the one year retention period for documents already on file is not extended. However, any new filings as defined herein filed after the case is reopened shall be retained by the attorney who files such a petition, pleading, document, or other paper for one year after the re-closing of the case. 
  
(ii)  Electronic filing by registered users. The court will retain the original documents bearing original signatures of any paper filings where such signatures are a required verification under FRBP 1008 or an unsworn declaration as provided under 28 U.S.C. § 1746 for 6 months after the filing has been converted to an electronic image. 
  
(c)  Receipt of Facsimile Filings or Emailed Pleading or Document. Subject to requirements of this Rule, a pleading, complaint, petition or other document to be filed with the Court may be accepted as timely filed by transmission to the Court through a facsimile machine or sent by email to the appropriate court email inbox at EmergencyFilings@gamb.uscourts.gov. No facsimile or emailed pleading or document shall be accepted or deemed filed without prior approval. 
  
(d)  Approval of Facsimile or Emailed Pleading or Document. The pleading, complaint, petition or other document to be filed shall be authorized to be received for filing by a judge of this Court, the Clerk of Court, or by the Clerk's designee. Such authorization shall be obtained prior to the sending of the document and shall be based on a showing of time critical need and that the filer is unable to gain access to the Court's Electronic Case Filing System. In the event the filer is a non-attorney filer, discretion shall be used to determine whether to approve the receipt of the document by facsimile or email. 
  
(e)  Procedure for Filing Facsimile Document. The facsimile copy sent to the Court shall include (1) a cover sheet that includes a brief statement of the time critical status of the pleading, complaint, petition or other document, (2) the reason the original cannot be filed timely and, (3) the identification of the Court individual authorizing its receipt. This cover sheet shall be filed with the pleading in the electronic case file. The party sending the facsimile document is solely responsible for calling the court to ensure that it is fully and accurately received. The docketing of the document shall reflect that it is a facsimile document, the name of the Court employee who authorized the receipt of the document, and the name of the attorney or other individual who sent the document. 
  
(f)  Procedure for Emailing Document. The email containing the document sent to the Court shall include (1) a brief statement of the reason the filer has requested permission to send the pleading or document by email and, (2) the identification of the Court individual authorizing and/or accepting its receipt. A copy of this email shall be filed with the pleading in the electronic case file. All documents attached to emails and submitted to the court shall be in PDF format. The party sending the emailed document is solely responsible for calling the court to ensure that it is fully and accurately received. The email address at EmergencyFilings@gamb.uscourts.gov. The docketing of the document shall reflect that it is an emailed document, the name of the Court employee who authorized the receipt of the document, and the name of the attorney or other individual who sent the document. 
  
(g)  Conversion of the Faxed Document. The pleading, complaint, petition or other document submitted by facsimile shall be converted to an electronic image by the Court and the electronic image shall be the official record of the document. 
  

  Editor's notes. - This rule was amended effective May 3, 2010 and November 20, 2014.  

——————————

LBR 5075-1. Clerk's Authority to Redact Information On File with the Court.

Rules text
(a)  Redaction by the Clerk of Court. Any entity needing to redact information on file with the Court may file a request for redaction. Such request shall specify the document containing the information and a contention that the information is one or more of the following types: 
  
(1)  Social Security numbers  
  
(2)  Financial account numbers  
  
(3)  Dates of birth or names of minor children  
  
Upon filing such request, the Clerk of Court shall remove the subject document from the public docket. The party requesting redaction shall file with the Court a replacement document with all necessary redaction properly executed by the filer within 14 days from the date of the request. If no replacement document is filed, the Clerk of Court shall place the original document back on the public docket. 
  
(b)  Redaction by the Court. Any information to be redacted other than that contained in paragraph (a) of this Rule shall only be redacted by order of the Court and after motion and hearing. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 5080-1. Fees - General.

Rules text
Attorneys who receive filing fees from debtors shall pay such funds over to the Court at the time of the filing of the petition or, if the petition has already been filed, within fourteen (14) business days from the receipt of the payment from the debtor. Upon dismissal of a Chapter 13 case, the Chapter 13 Trustee shall pay any unpaid filing fee from funds on hand at the time of the dismissal. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 5081-1. Fees - Form of Payment.

Rules text
Registered users of the Court's electronic filing system shall pay all filing fees through the Pay.Gov system as set out in the Clerk's Instructions. All other fees shall be paid in cash or by cashiers check, money order, or check on the account of an attorney of record. No personal checks shall be accepted. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

PART VI. COLLECTION AND LIQUIDATION OF THE ESTATE


——————————

LBR 6004-1. Sale of Estate Property.

Rules text
(a)  Notices. Notices required by FRBP 6004 shall be prepared by the movant. 
  
(b)  Content of Notice. A notice shall, in addition to the requirements of FRBP 2002(c)(1) and LBR 9004-1, contain the name and address of the proposed buyer, if known, and estimated cost of the sale or lease, including commissions, auctioneers' fees, cost of document preparation and recordation, and other such expenses. 
  
(c)  Chapter 12 and 13 Cases. Before filing any motion for proposed use, sale or lease of property in a Chapter 12 or Chapter 13 case, the movant shall consult with the Trustee and determine, if possible, whether the Trustee will consent to the motion. Any such motion shall contain a recital to the effect that such consultation has taken place and, further, shall recite the Trustee's position, if known to the movant. 
  
(d)  Sales of Property Subject to Security Interest. Any motion to sell property that is subject to one or more claims of security interest shall set forth the identity of the creditor, the description of property subject to such claim, and the amount of such claim. Compliance with this Rule shall not constitute waiver of the movant's right to object to the validity or priority of such liens. 
  

——————————

LBR 6007-1. Abandonment.

Rules text
(a)  Abandonment by Chapter 7 Trustee at § 341 Meeting of Creditors.  
  
1.  At the § 341 meeting of creditors, a Trustee in a Chapter 7 case may announce the abandonment of all or any portion of scheduled property of the estate and/or sign a notice of intent to abandon prepared and presented at the § 341 meeting of creditors by any party in interest. 
  
2.  An objection to such abandonment shall be in writing, filed with the Clerk of Court, and served upon the Trustee, debtor, debtor's attorney, and any known lien holders within 14 days after the meeting of creditors. If no such objection is filed and served, the property shall be deemed abandoned without further notice or hearing. 
  
3.  If an objection is filed to a proposed abandonment by the Trustee, the Court shall set a hearing date and give notice to all parties in interest. 
  
(b)  Other Abandonments.  
  
1.  A notice of intent to abandon (filed by the Trustee or debtor) or motion to compel abandonment (filed by any other entity) shall be filed with the Clerk of Court and served on all parties in interest in accordance with these Rules. The notice shall substantially comply with the requirements of LBR 9004-1 and LBR 9007-1. 
  
2.  The motion or notice shall include a description of the property, state the reason the property should be abandoned, and state the estimated value of the property. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

PART VII. ADVERSARY PROCEEDINGS


——————————

LBR 7001-1. Adversary Proceedings.

Rules text
In the interest of expediting certain matters covered in Part VII of the Federal Rules of Bankruptcy Procedure, the Court shall consider a motion by a debtor in Chapter 13 to recover an automobile or an item of consumer goods repossessed by a creditor as a contested matter in Part IX of the Federal Rules of Bankruptcy Procedure. Upon the request of any party in interest, any such motion shall be deemed an adversary proceeding under Part VII of the Federal Rules of Bankruptcy Procedure. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 7005-1. Certificates of Service in Adversary Proceedings as to Discovery.

Rules text
A party serving Interrogatories, Requests for Production of Documents, Requests for Admission, or responses thereto, upon counsel, a party, or a non-party shall file with the court a certificate indicating the discovery request(s) or response(s) which was(were) served, the date of service (or that the same has been delivered for service with the summons), the method of service, and the persons (including addresses) served. 
  

  Editor's notes. - This rule was amended effective May 3, 2010 and September 23, 2015.  

——————————

LBR 7008-1. (Abrogated).

Rules text
(Abrogated November 29, 2016) 
  

——————————

LBR 7012-1. (Abrogated).

Rules text
(Abrogated November 29, 2016) 
  

——————————

LBR 7054-1. Costs - Taxation/Payment.

Rules text
(a)  Generally. The Clerk of Court shall tax costs as authorized by law. The request for taxation of costs by the prevailing party shall be made on a Bill of Costs form provided by the Clerk. The Bill of Costs form shall be supplemented with citations of authority and copies of invoices and other supporting documentation. Opposing counsel shall be given the opportunity to respond to the prevailing party's Bill of Costs. 
  
(b)  Time for Filing. A Bill of Costs shall be filed by the prevailing party within 30 days from the entry of the judgment that awarded the costs. Opposing counsel shall have 21 days from the service of the Bill of Costs to file a response. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 7056-1. Summary Judgment.

Rules text
(a)  Statement of Uncontested Material Facts. Upon filing any motion for summary judgment pursuant to FRBP 7056, the movant shall file and serve a supporting brief and a separate, short, and concise statement of the material facts as to which the movant contends there is no genuine issue to be tried, including specific reference to those parts of the pleadings, depositions, answers to interrogatories, admissions, and affidavits that support such contention. 
  
(b)  Response. The party or parties opposing a motion for summary judgment shall file their response with supporting brief and a separate, short, and concise statement of the material facts as to which it is contended that there exists a genuine issue to be tried, including specific reference to those parts of the pleadings, depositions, answers to interrogatories, admissions, and affidavits that support such contentions. Any such response shall be filed and served within 21 days of service of movant's brief and Statement of Uncontested Material Facts. 
  
(c)  (Added December 1, 2017.)  Time Limit for Reply.  Movant's counsel shall file and serve any desired reply brief, argument, or affidavit within fourteen (14) days after service of respondent's response, brief, or affidavit. 
  
(d)  Facts Deemed Admitted. All material facts set forth in the statement served by the movant may be deemed admitted unless controverted by the statement required to be served by the opposing party or parties. 
  
(e)  Failure to Comply. Failure to comply with this Rule by the movant may result in denial of the motion. 
  

  Editor's notes. - This rule was amended effective May 3, 2010, March 30, 2011, and December 1, 2017.  

——————————

PART VIII. APPEALS TO DISTRICT COURT OR BANKRUPTCY APPELLATE PANEL


——————————

LBR 8004-1. Motion for Leave to Appeal.

Rules text
(a)  In addition to the content required by FRBP 8004(b), a movant seeking leave to appeal shall include a brief argument as to why the judge should enter a certification that in the judge's opinion the order being appealed involves: 
  
(1)  a controlling question of law as to which there is substantial ground for difference of opinion; and 
  
(2)  that an immediate appeal from the order may materially advance the ultimate termination of the litigation. 
  
(b)  Any response to the motion filed by an adverse party shall include any argument in opposition to the court certifying the appeal as outlined above. 
  
(c)  The certification of the Bankruptcy Court will not bind the District Court which in its discretion may permit an appeal to be taken or deny the motion as that court deems appropriate. 
  

  Editor's notes. - This rule was amended effective May 3, 2010 and October 17, 2016.  

——————————

LBR 8007-1. Motion, Response, Reply - Appeal.

Rules text
Except for motions that may be filed directly with the District Court pursuant to FRBP 8005, all pleadings shall be filed with the Clerk of the Bankruptcy Court until an appeal is docketed by the District Court. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 8010-1. Transmission of Record - Appeal.

Rules text
(a)  Transmittal of Skeletal Record. In addition to the requirements under FRBP 8003(d), upon the failure of an appellant to properly file a designation of record and issues on appeal as required by FRBP 8009, the Clerk of the Bankruptcy Court shall prepare and transmit a skeletal record consisting of the order being appealed, the notice of appeal, and any documents filed after the notice of appeal that relate to the appeal. 
  
(b)  Expedited Appeal. Any party requesting expedited treatment of an appeal under these Rules shall file with the Clerk of the Bankruptcy Court a request for expedited treatment that substantially conforms with the Clerk's Instructions. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

PART IX. GENERAL PROVISIONS


——————————

LBR 9001-1. Definitions.

Rules text
(1)  "Bankruptcy Code" or "Code" means the United States Bankruptcy Code (Title 11 U.S.C.) as amended; 
  
(2)  "Bankruptcy Court" or "Court" means the United States Bankruptcy Court for the Middle District of Georgia; 
  
(3)  "Bankruptcy Judge" or "judge" refers to a United States Bankruptcy Judge in a case or adversary proceeding referred to this Court; 
  
(4)  "Clerk or Clerk of Court" means the Clerk of the United States Bankruptcy Court for the Middle District of Georgia and the deputy clerks; 
  
(5)  "Clerk's Instructions" means written instructions or forms prepared by the Clerk's office that give procedural guidelines on specific topics. The instructions are available from the Clerk's office; 
  
(6)  "Court" see "Bankruptcy Court"; 
  
(7)  "FRBP" means the Federal Rules of Bankruptcy Procedure as adopted by the Supreme Court of the United States; 
  
(8)  "F.R.Civ.P." means the Federal Rules of Civil Procedure; 
  
(9)  "F.R.Evid." means Federal Rules of Evidence; 
  
(10)  "Judge" see "Bankruptcy Judge"; 
  
(11)  "LBR" means the Local Bankruptcy Rules for the United States Bankruptcy Court, Middle District of Georgia as adopted by this Court. 
  
(12)  "Parties in interest" means such persons as may be required to be served pursuant to any order of the court, the Federal Rules of Bankruptcy Procedure, or Local Bankruptcy Rules, and any other persons or entities that might have an interest in the matter including but not limited to the debtor, debtor's counsel, and the Trustee. 
  
(13)  "Trustee" means the case trustee serving in a case in Chapter 7, 11, 12, or 13 and includes the U.S. Trustee in Chapter 11 cases. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9004-1. Documents and Pleadings - Requirements of Form.

Rules text
(a)  Multiple Requests for Relief.  
  
1.  Motions for relief from stay may not be combined with other forms of relief, except those allowed by §§ 362 and 1205. Motions for relief from stay allowed by § 1301 may be combined with motions pursuant to § 362. If motions are combined, the filing must contain the appropriate notice for each type of motion filed as set forth in LBR 9004-1(c)(5)(A) (Notice of Motion), LBR 9004-1(c)(5)(B) (Objection Other Than Objections to Claims), or LBR 9004-1(c)(6) (Notice of Hearing on All Other Matters). 
  
2.  Objections to confirmation of a Chapter 13 plan may not be combined with other requests for relief. 
  
(b)  Waiver of Requirements of § 362(e). Any waiver of the 30-day requirement of § 362(e) by the movant shall be recited in the motion and set out in the title of the motion. 
  
(c)  Notices - Form. All notices served shall substantially conform to the following directives: 
  
1.  Method of Service. Every notice shall be set out as a separate document from any associated pleading except that a certificate of service may be combined with the notice. The notice may be served separately. If served with an associated pleading, the notice shall be the first page or pages of the service packet. However, the notice may be combined with a short pleading if both can be contained on a single page. 
  
2.  Designated Authority for a Notice. The notice shall contain language that identifies the authority of the sender for originating the notice by indicating whether the notice is being sent by direction of the Court or pursuant to a Local Bankruptcy Rule, Federal Rule of Bankruptcy Procedure, or the Bankruptcy Code. The appropriate citation for any rule or code section shall be specified in the notice. 
  
3.  Identity of Sender and Court. The notice shall clearly identify the sender by name, address, email address, and telephone number. The notice shall also set out the name, mailing address, and phone number for the Clerk's office. 
  
4.  Required Notice Caption. Each notice shall be captioned as it appears on any associated pleading or petition and shall substantially comply with the requirements of FRBP 9004(b). 
  
5.  Mandatory Language.  
  
(A)  The language described below in LBR 9004-1(c)(5)(B) shall be used in events not specifically requiring a hearing ("Negative Notice" events) in the Court's electronic case filing system. A listing of all current Negative Notice events and events that require a hearing can be found in the Clerk's Instructions. 
  
(Remainder of page intentionally left blank)   
  
 
  
(B)  Notice of Motion or Objection Other Than Objections to Claims. Unless a hearing is specifically required for the matter being noticed, notice and an opportunity for hearing as contemplated by LBR 9007-1 may be accomplished by the inclusion of the following language presented conspicuously in the notice: 
  

NOTICE OF MOTION 
  
(Movant) HAS FILED DOCUMENTS WITH THE COURT TO [relief sought in motion or objection]. 
  
 YOUR RIGHTS MAY BE AFFECTED.  You should read these documents carefully and discuss them with your attorney, if you have one in this bankruptcy case. If you do not have an attorney, you may wish to consult one.  If not served with this notice in accordance with the Bankruptcy Code or the Federal Rules of Bankruptcy Procedure, a copy of the motion [or other type of pleading] may be obtained upon written request to counsel for the Movant (or Objecting Party) (identified below) or at the Clerk's office.   
  
If you do not want the court to [relief sought in motion or objection], or if you want the court to consider your views on the [motion] [objection], then you or your attorney shall file with the court a written objection or response on or before [Enter date from the Court's Hearing Scheduler program (CHS) found at www.gamb.uscourts.gov].  If you are receiving this notice by mail, you may add 3 days to the response date stated above, in accordance with FRBP 9006(f). The objection or response should be sent to: 
  
[Clerk, U.S. Bankruptcy Court [Clerk, U.S. Bankruptcy Court 
  
Middle District of Georgia or Middle District of Georgia 
  
P. O. Box 1957 O. Box 2147 
  
Macon, Georgia 31202]	 Columbus, Georgia 31902] 
  
478-752-3506 706-649-7837 
  

If an objection or response is filed, a hearing on the [motion or objection] shall be held on:  
  

[Date of Scheduled Hearing] at [Time] at the [Locationddress]. 
  
If you mail your response or objection to the court for filing, you shall send it early enough so the court will receive  the objection or response on or before the response date stated above. 
  
Any response or objection shall also be served on the movant. 
  
If you or your attorney does not take these steps, the court may decide that you do not oppose the relief sought in the motion or objection and may enter an order granting relief.   
  
This notice is sent by the undersigned pursuant to [Enter here the Local Rule, Federal Rule, or other legal authority for issuing this notice.] 
  
Dated this ________________________ 
  
[Attorney Information]  
  
(C)  Notice of Objections to Claims. The following language shall be presented conspicuously in the notice of objection to claims: 
  

NOTICE OF OBJECTION TO CLAIM 
  
[Objecting Party] HAS FILED AN OBJECTION TO YOUR CLAIM IN THIS BANKRUPTCY CASE. 
  
 Your claim may be reduced, modified, or eliminated.  You should read these documents carefully and discuss them with your attorney, if you have one in this bankruptcy case. If you do not have an attorney, you may wish to consult one.    
  
If you do not want the court to eliminate or change your claim, then you or your attorney shall file with the court a written response to the objection on or before [Enter date from the Court's Hearing Scheduler program (CHS) found at www.gamb.uscourts.gov].  If you are receiving this notice by mail, you may add 3 days to the response date stated above, in accordance with FRBP 9006(f). The objection or response should be sent to: 
  
[Clerk, U.S. Bankruptcy Court [Clerk, U.S. Bankruptcy Court 
  
Middle District of Georgia or Middle District of Georgia 
  
P. O. Box 1957 O. Box 2147 
  
Macon, Georgia 31202]	 Columbus, Georgia 31902] 
  
478-752-3506 706-649-7837 
  

If a response is filed, a hearing on the objection to your claim shall be held on: 
  

[Date of Scheduled Hearing] at [Time] at the [Locationddress]. 
  
If you mail your response to the court for filing, you shall send it early enough so the court will receive  the response on or before the response date stated above. 
  
Any response shall also be served on the objecting party. 
  
If you or your attorney does not take these steps, the court may decide that you do not oppose the objection to your claim.   
  
This notice is sent by the undersigned pursuant to [Enter here the Local Rule, Federal Rule, or other legal authority for issuing this notice.] 
  
Dated this ________________________ 
  
[Attorney Information]  
  
(6)  Notice of Hearing on All Other Matters. If a hearing is required to be held concerning any matter other than one provided for under LBR 9007-1(c), the notice of hearing shall be served with the motion on all interested parties and shall include the following language presented conspicuously in the notice: 
  

NOTICE OF HEARING 
  
[Movant] HAS FILED DOCUMENTS WITH THE COURT TO [relief sought in motion or objection]. 
  
 YOUR RIGHTS MAY BE AFFECTED.   You should read these documents carefully and discuss them with your attorney, if you have one in this bankruptcy case. If you do not have an attorney, you may wish to consult one.  If not served with this notice in accordance with the Bankruptcy Code or the Federal Rules of Bankruptcy Procedure, a copy of the motion [or other type of pleading] may be obtained upon written request to counsel for the Movant (or Objecting Party) (identified below) or at the Clerk's office.  
  
If you do not want the court to [relief sought in motion], or if you want the court to consider your views on the [motion], then you or your attorney shall attend the hearing scheduled to be held on  
  

[Date of Scheduled Hearing] at [Time] at the [Locationddress]. [Enter date from the Court's Hearing Scheduler program (CHS) found at www.gamb.uscourts.gov].   
  
If you or your attorney does not take these steps, the court may decide that you do not oppose the relief sought in the motion and may enter an order granting relief.   
  
This notice is sent by the undersigned pursuant to [Enter here the Local Rule, Federal Rule, or other legal authority for issuing this notice.] 
  
Dated this ________________________ 
  
[Attorney Information] 
  

  Editor's notes. - This rule was amended effective May 3, 2010, October 17, 2016 and September 18, 2017.  

——————————

LBR 9004-2. Captions.

Rules text
(a)  Chapter and Judge Assignment in Caption. In all pleadings, the caption shall indicate the chapter in which the case is filed and, as part of the case number, include the initials of the judge assigned to the case. 
  
(b)  Relief Sought Stated in Caption. All pleadings shall, within their title, specifically designate the relief sought. Substantial variance between the title of a pleading and the relief sought in the body of the pleading may result in dismissal of the pleading or denial of the relief by the court. The designation of "motion" without further description is not sufficient. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9006-1. Time Periods.

Rules text
All motions to reduce or enlarge a period of time pursuant to FRBP 9006 shall specifically state the grounds for the relief requested. 
  

——————————

LBR 9007-1. Notice and Opportunity for Hearing.

Rules text
(a)  Notice - Service. Unless these Rules specifically provide for the persons or entities to be served, when these Rules require service of a motion pursuant to this Rule, the movant shall serve a copy of the motion on all parties in interest. 
  
(b)  Notice - Contents. Any notice served pursuant to this Rule shall comply with LBR 9004-1(c)(5). 
  
(c)  Objections or Responses - Service and Hearings. If a response to a motion, application or Objection to Claim, is filed pursuant to this Rule, the response shall indicate that the respondent requests a hearing and contain a short and concise statement giving the reason why the respondent opposes the relief requested. Any issues not raised in the response shall not be deemed waived and may be later raised at the time of the hearing without prejudice. The hearing shall be held at the date, time, and location as provided in the notice. 
  
(d)  Relief Granted. If no objection is filed pursuant to this Rule, the Court may grant the relief requested without further notice or hearing. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9011-1. Attorneys - Duties.

Rules text
(a)  Attorney Leaves of Absence.  
  
1.  Attorneys practicing in the Bankruptcy Court for the Middle District of Georgia are expected to be available to personally represent the interests of their clients in matters before the Court. The Georgia State Bar Rules regarding appearance conflicts do not apply to this Court. 
  
2.  If an attorney cannot attend a hearing or trial, the attorney must make arrangements to protect the client's interest at the hearing in one of the following ways: 
  
(A)  Engage substitute counsel to represent the client. The substitute counsel must be familiar with the case and competent to represent the client in the case. The client must consent to the substitution. 
  
(B)  Obtain a continuance. Contact opposing parties and request a continuance of the matter. If a request for continuance is refused by any party, file a motion for continuance and request an expedited hearing on such motion before the beginning of the period of absence with adequate notice of the hearing to opposing parties. 
  
3.  If an attorney anticipates an extended absence for any reason and may require accommodation for previously unscheduled hearings, the Court will accommodate the attorney on terms as follows: 
  
(A)  The attorney must request such accommodation by letter delivered to the Clerk of Court in advance of the planned absence. 
  
(B)  The request for accommodation must designate another member of the bar of this Court who has agreed to act as substitute counsel in matters scheduled during the attorney's absence. Such a designation must include the name, address, and telephone number of substitute counsel. 
  
(C)  If the request for accommodation is deemed reasonable, the Court will attempt to avoid scheduling routine matters during the period of absence. If an expedited matter must be scheduled during the period of absence, the Court will notify the designated substitute counsel. 
  
(D)  If the request for accommodation is deemed unreasonable, the Court will advise counsel accordingly. 
  
4.  Accommodations for emergency absences shall be made on a case-by-case. 
  
(b)  Attorney Information.  All documents prepared by an attorney including all pleadings and orders tendered to the Court shall state the attorney's name, assigned State Bar number, current office address, telephone number, and e-mail address. The e-mail address shall be the address used to register as a filing user of the Court's electronic filing system. The information shall be placed on the document in immediate proximity to the attorney's signature. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9011-2. Pro Se Parties.

Rules text
Individuals may appear before the court and be heard without the assistance of counsel. However, all other entities may only appear and be heard through counsel admitted to practice in the Court. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9013-1. Motion Practice.

Rules text
(a)  Proposed Order. Any motion which may be granted without a hearing shall have a proposed order bearing a title which describes relief granted sent as an E-Order to the Court's electronic filing system. If the motion requests alternative relief as allowed under LBR 9004-1(a), the order shall dispose of all matters raised in the motion. If a hearing is held on the motion and the proposed order is no longer appropriate to the outcome of the hearing, the movant shall upload an appropriate order at the earliest opportunity. 
  
(b)  Citation of Authority. All motions should indicate applicable code sections, rules, or other legal authorities which affect the granting or denial of the relief which is sought. 
  
(c)  Notice of Motion. All motions filed pursuant to this Rule shall be accompanied by a notice that complies with the requirements of LBR 9004-1(c). 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9013-3. Certification of Service - Motions.

Rules text
(a)  All motions, briefs, and other documents filed with the Court that require notice to parties in interest shall contain a certificate of service. The certificate of service shall specify the parties served (including their addresses), the method of service, the date of service, and the signature of an attorney. The movant shall sign the certificate if not represented by an attorney. 
  
(b)  If a certificate of service is not filed as required by this Rule, the Clerk of Court shall send notice to the filing party and give 14 days from the date of the notice for the certificate to be filed. If the certificate is not filed within the 14 days and the filing party within the 14 days does not request relief from the requirements of this Rule, the motion, brief, or other document shall be dismissed or stricken without further notice or hearing. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9014-1. Contested Matters.

Rules text
Evidentiary hearings shall be held in contested matters at the first appearance of the contested matter before the Court. If time does not allow for the hearing to be completed, it shall be continued by the Court to a date specially set for the purpose of completing the hearing. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9015-1. Jury Trial.

Rules text
(a)  Authority for Bankruptcy Judges to Conduct Jury Trials. The United States District Court for the Middle District of Georgia, by order entered November 18, 1994, designated each of the Bankruptcy Judges of this Court to conduct jury trials pursuant to 28 U.S.C. §157. 
  
(b)  Consent to Have Trial Conducted by Bankruptcy Judge. If the right to a jury trial applies and a timely demand has been filed under F.R.Civ.P. 38(b), the parties may consent to have a jury trial conducted by a Bankruptcy Judge under 28 U.S.C. § 157(e) by jointly or separately filing a statement of consent no later than 30 days after the conclusion of the initial pretrial conference. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9019-1. Settlements and Agreed Orders 
Pursuant to FRBP 9019.

Rules text
(a)  Settlement. If all or part of an adversary proceeding has been compromised or settled, a motion to compromise shall be filed in the bankruptcy case, not in the adversary proceeding.  
  
(b)  Notice Required. Notices regarding motions to compromise a contested matter shall state the nature of the controversy and the terms of the compromise. The movant shall comply with LBR 9007-1 or 2002-1(e). No notice is required with respect to settlements of actions arising under § 523(a), unless directed otherwise by the Court. The parties may move the Court to waive notice in other matters when appropriate. 
  
(c)  Order Approving Compromise. An order approving a compromise or settlement shall be entered in the bankruptcy case and a separate disposition shall be entered in the adversary proceeding. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————

LBR 9029-1. Local Rules.

Rules text
Scope and Effective Date of Rules. These Rules supplement or, as permitted, modify the Federal Rules of Bankruptcy Procedure, and shall be construed consistently with those Rules to promote the just, efficient, and economical determination of every action and proceeding. These Rules shall govern all actions and proceedings pending or commenced after the entry of this court's order adopting the latest version. 
  

  Editor's notes. - This rule was amended effective May 3, 2010.  

——————————
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COVID-19 PUBLIC HEALTH & SAFETY  

STANDING ORDER  

Miscellaneous Case No. 120-004  

Issued March 17, 2020  
The Court enters this standing order to address continued court operations in light of the COVID-19 (coronavirus) pandemic. The Court observes that the President of the United States has declared a National Emergency throughout the nation in response to the spread of the coronavirus; the Governor of the State of Georgia has declared a public health emergency throughout the state in response to the spread of the coronavirus; the World Health Organization has declared coronavirus a pandemic; and the Center for Disease Control and Prevention and other public health authorities have advised the taking of precautions to reduce the possibility of exposure to the virus and slow the spread of the disease.  
In order to protect public health, including the health of court employees, parties, and court participants, the Court finds it necessary to adjust its operating procedures. To reduce the size of public gatherings, minimize travel, and maximize social distancing, the United States District Court for the Southern District of Georgia hereby orders that it shall remain open for business with the following adjustments to its normal operations:  
1. Persons falling into one of the following categories shall be denied admittance into any division courthouse in the Southern District of Georgia without obtaining an exception from the Chief Judge:  
a. Anyone who has been to or been in close contact with anyone who has been to one of the designated Level 3 countries (as now or hereafter designated) within the 14 days immediately preceding attempted access to the courthouse, which countries presently include China, Iran, South Korea, and all European countries;  
b. Anyone who has been on a cruise within the 14 days immediately preceding attempted access to the courthouse;  
c. Anyone who has been asked to self-quarantine by any healthcare provider or who lives with someone who has been asked to self-quarantine;  
d. Anyone who has been diagnosed with COVID-19 (coronavirus) or has had contact with anyone who has been so diagnosed; and  
e. Anyone who, exhibiting any symptoms of illness, is deemed by the Court or a Court Security Officer as a public health or safety threat.  
2. In addition to the individuals specifically restricted from admittance by Paragraph 1, for all proceedings except criminal jury trials, only persons who visit the courthouse on official business shall be admitted, unless otherwise approved by a District Judge.  
3. With regard to criminal cases, the Court finds that the right of defendants in criminal cases and the public to a speedier trial during the next 30 days is substantially outweighed by the public interest of protecting the health and safety of the defendants, case participants, court employees, jurors, and the public. The ends of justice require the following action. Accordingly, the following time period, March 17, 2020 to April 17, 2020,  shall be excluded under the Speedy Trial Act, 18 U.S.C. § 3161(h)(7)(A). Although this order shall permit any jury trials to be continued during this 30 day period, any defendant in a criminal case shall have the right to file a motion for a speedier trial, which shall be considered and decided by the judge assigned to the defendant's case.  
To avoid confusion, the Court emphasizes that the following activities shall not be affected by today's order:  
1. Criminal matters before Magistrate Judges, such as initial appearances, arraignments, detention hearings, the issuance of search warrants, and traffic court shall continue to take place in the ordinary course.  
2. Grand juries shall continue to meet.  
3. Individual judges will continue to hold hearings, conferences, and jury or bench trials, unless ordered otherwise by the presiding judge.  
4. The Clerk's Office and the United States Probation and Pretrial Services Office shall remain open.  

——————————

Local Rules for Civil Cases and the Administration of the Court


——————————

LR 1. Local Rules For Civil Actions


——————————

LR 1.1. Precedence of the Federal Rules of Civil Procedure

Rules text
In cases of conflict between these Local Rules and the Federal Rules of Civil Procedure, except where the Federal Rules of Civil Procedure permit variations by local rule, or in matters not addressed by these Local Rules, the Federal Rules of Civil Procedure shall govern.  Whenever possible, the Local Rules and Federal Rules of Civil Procedure shall be read consistently.  
  

——————————

LR 2. Civil Actions


——————————

LR 2.1. Six divisions

Rules text
The Southern District of Georgia consists of six divisions as prescribed in Title 28, United States Code, Section 90.  These are the Augusta, Brunswick, Dublin, Savannah, Statesboro, and Waycross divisions. 
  
(a)  Venue - Resident Defendant. All civil actions, not in rem,  brought against a resident of one of the six divisions of this district shall be brought and tried in the division in which the defendant resides or in a division in which a substantial part of the events or omissions giving rise to the claim occurred.  
  
(b)  Venue - Multiple Defendants. Actions that are not in rem,  brought against persons who are residents of more than one division in this district, shall be brought in the division in which a substantial part of the events or omissions giving rise to the claim occurred.  If the events or omissions giving rise to the claim occurred outside of the district, the action may be brought in the division containing any county of which any defendant is a resident. 
  
(c)  Venue - Non-resident Defendant. If a substantial part of the events or omissions complained of occurred in this district and no defendant is a resident of this district, the action shall be brought in the division containing the county in which a substantial part of the events or omissions occurred.  
  
(d)  Venue - Corporations. For the purpose of this rule, a corporation shall be deemed to be a resident of any county in which it is doing or transacting business. 
  
(e)  Venue - United States as Defendant (Civil Actions). Actions brought against the United States shall be brought in the division containing the county of plaintiff's residence or in the division in which a substantial part of the events or omissions giving rise to the claim occurred. 
  
(f)  Venue - Actions of a Local Nature. Civil actions of an in rem  nature may be brought in any division in which any part of the property in issue is located or seized. 
  

——————————

LR 2.2. Division filings

Rules text
Although all paper filings in civil and criminal cases should ordinarily be filed in the divisional office for the division where the case is assigned, such papers may be filed in any staffed divisional Clerk's office within this district. In such event, the Clerk of the Court shall receive and mark the papers filed and promptly forward such pleadings and papers to the divisional office in which the case file is maintained. 
  

——————————

LR 2.3. Transfer of civil cases

Rules text
By Order of the Court, any civil action may be transferred for trial to any other place or division within the district. 
  

——————————

LR 2.4. Assignment

Rules text
The official duty stations of the three active Judges of this Court are as follows: One active District Judge in Augusta, one active District Judge in Savannah, and one active District Judge in Brunswick. The question of assignment of business between all judicial officers in the district will be addressed from time to time by separate order of this Court. 
  

Cross references. - Correctional institutions, Ch. 5, T. 42.  

——————————

LR 3. Filing Action


——————————

LR 3.1. Refiled or Related cases

Rules text
Whenever an action or proceeding terminated by entry of a notice or order of dismissal is refiled without a substantial change in issues or parties, it shall be assigned or transferred to the Judge to whom the original action or proceeding was assigned, unless otherwise ordered by the Chief Judge. Whenever an action is filed which relates to property included in, involves the same issues appearing in, or grows out of the same transaction appearing in a case already pending in any court, the Clerk of Court should be so informed. At the time of filing of the complaint, counsel shall file a certificate in which counsel certifies that the action or proceeding is one which has been refiled without a substantial change in issues or parties, or one that is related to a case already pending in any court. A specimen of the form to be used to comply with the provisions of this rule is in the Appendix of Forms to this section of these Local Rules. 
  

——————————

LR 3.2. Certificate of interested persons

Rules text
[Omitted.] 
  

——————————

LR 4. Complaint - Service and Filing


——————————

LR 4.1. Filing

Rules text
1. The Clerk shall file a civil action only upon the presentation of: (a) the original complaint and the appropriate filing fee, or the original complaint and an In Forma Pauperis (IFP) petition (unless plaintiff has already been granted leave to proceed IFP under 28 U.S.C. § 1915 or an IFP petition has already been filed and is still pending); (b) a completed summons where service is to be effected (no summons is required where waiver of service is to be utilized); (c) copies for each defendant and the assigned Judge; and (d) a  completed civil action cover sheet (Form JS-44).  If any of the requirements listed in (a)-(d) is lacking, but a complaint has been presented, the Clerk shall mark the complaint as to the date filed and promptly  give notice of the omission to the filing party.  Failure to comply within twenty-one (21) calendar days of the date that notice is served by the Clerk may result in dismissal by the Court. 
  
2. If a party fails to file a complaint, the Clerk shall mark whatever has been presented as "received," and it is up to the party to comply with Fed. R. Civ. P. 3 ("A civil action is commenced by filing a complaint with the court.").  A civil action is not timely filed, for statute of limitations purposes, until the filing of the original complaint and appropriate filing fee or the original complaint and an IFP petition.  "IFP petition" means a petition for leave to proceed without payment of prescribed fees (i.e., in forma pauperis).  Filing by facsimile or other electronic means is prohibited, except when authorized by a judge of this Court. 
  

——————————

LR 4.2. Effect of In Forma Pauperis Petition

Rules text
Where the plaintiff files a complaint and an In Forma Pauperis (IFP) petition: 
  
1.  The Clerk shall promptly forward the complaint, IFP petition and any other papers to the Judge to whom it is assigned. 
  
2.  If the assigned Judge denies the IFP petition, the plaintiff shall have twenty-one (21) calendar days from the date of service of the order denying the IFP petition to pay the appropriate filing fee.  Failure to make timely payment will result in dismissal of the complaint. 
  

——————————

LR 4.3. Service of process

Rules text
It shall be the responsibility of the plaintiff or plaintiff's attorney to effectuate prompt service of the summons and a copy of the complaint or to obtain and file a signed waiver of service in accordance with Rule 4 of the Federal Rules of Civil Procedure.  
  

——————————

LR 4.4. Marshal service

Rules text
Personal service of process shall be made by the United States Marshal only in the following instances: 
  
(a)  when ordered by the Court; 
  
(b)  when expressly required by statute or treaty; and 
  
(c)  in condemnation proceedings, proceedings seeking writs of possession, writs of execution, seizure, forfeiture, temporary restraining orders, judicial foreclosures, summons enforcement actions, and other writs in aid of injunctive relief. 
  
Service of process in criminal matters shall be accomplished by the United States Marshal as provided by the Federal Rules of Criminal Procedure. 
  

——————————

LR 4.5. Personal service of in forma pauperis proceedings and proceedings brought by a seaman

Rules text
In cases in which the plaintiff is authorized to proceed in forma pauperis pursuant to 28 U.S.C. § 1915 or is authorized to proceed as a seaman under 28 U.S.C. § 1916, unless personal service by the Marshal is ordered by the Court, the Marshal may utilize any other form of service or waiver authorized by Federal Rule of Civil Procedure 4. 
  

——————————

LR 5. Service and Filing of Pleadings and Other Papers


——————————

LR 5.1. Certification of service

Rules text
Each paper served other than by a United States Marshal shall include a certificate of the person or firm making service, his or its relationship to the parties, action, or proceeding, and the date, method, and address of service. The original of a certificate shall also be signed by the party or his attorney at whose instance service was made. 
  

——————————

LR 5.2. Copies prohibited

Rules text
Where conventional (paper) filing is allowed or required, only the original document shall be submitted for filing. No copies of the filing shall be presented to the Clerk or to the presiding judge. 
  

——————————

LR 5.3. Flat filing

Rules text
To facilitate computer scanning of papers submitted for filing and to insure that the Clerk's files may be kept under the system commonly known as "flat filing," the original  of all papers presented to the Clerk or Judge for filing shall be flat and shall not be folded, backed, stapled, or bound (except using easily-removable clips).  Omit all exhibit tabs, as they interfere with scanning (originals should bear flat exhibit labels within the page margins).  Any required copies  of original papers may bear exhibits tabs and be stapled or otherwise bound using standard practices. 
  

——————————

LR 5.4. Paper size

Rules text
All pleadings and papers presented to the Clerk or Judge for filing shall be on paper which is 8 1/2 inches in width and 11 inches in length. 
  

——————————

Electronic filing

Rules text
Documents should be filed, signed, and verified by electronic means to the extent and in the manner permitted or required by the Administrative Procedures for Filing, Signing and Verifying Pleadings and Papers by Electronic Means in Civil and Criminal Cases in the United States District Court for the Southern District of Georgia (available on the Court's website at "www.gas.uscourts.gov"). 
  

——————————

LR 6. Time


——————————

LR 6.1. Extension by clerk

Rules text
In civil cases, the Clerk of the Court is authorized and directed to grant, sign, and enter orders on consent, where permitted by law, extending time within which to plead or otherwise defend or make any motions (except a motion for a new trial), for an aggregate time not to exceed fourteen (14) days, if the time originally prescribed or extended within which to plead, defend, or move has not expired. Any such extension may be granted only once with respect to a pleading, and any such order entered by the Clerk may be suspended, altered, or rescinded by the Court for good cause shown. Extensions of time may not be obtained by stipulation between counsel and must either be sought from the Clerk as set forth above, or be requested by motion to the Court. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d, Appearance, §§ 16, 24, 30. 17 Am. Jur. 2d, Continuance, § 5 et seq. 58 Am. Jur. 2d, New Trial, §§ 40, 117, 167.  

C.J.S. - 17 C.J.S., Continuance, § 14 et seq. 22A C.J.S., Criminal Law, § 622 et seq.  

——————————

LR 7. Motions


——————————

LR 7.1. Filing

Rules text
(a)  Absent prior permission of the Court, no brief shall exceed twenty-six (26) pages in length, inclusive of the certificate of service required by LR 5.1. Page numbering starts from the first page of a submission, regardless of its nature. See LR 10.1. Title pages, tables of contents, tables of cases, and other pages prefatory to the main body of a brief are not necessary but, if used, count toward the 26-page limit. 
  
(b)  Unless the assigned Judge prescribes otherwise, every motion filed in civil proceedings shall cite to supporting legal authorities. A motion and supporting memorandum (brief) may be filed as one document. Every factual assertion in a motion, response, or brief shall be supported by a citation to the pertinent page in the existing record or in any affidavit, discovery material, or other evidence filed with the motion. This rule does not apply to motions for enlargement of time. Every ministerial motion (e.g., to extend time, exceed page limits, for a leave of absence) shall be accompanied by a proposed order. No proposed order is required for motions requesting non-ministerial relief (e.g., motions for summary judgment, to dismiss, judgment on the pleadings, to add or drop parties, to exclude evidence, to remand, for injunctive relief). Where practical, parties should indicate whether a motion is unopposed. 
  


JUDICIAL DECISIONS

Constraint by page limitations unjustified. - Although, in support of a motion for reconsideration of the decision dismissing a Family and Medical Leave Act claim on summary judgment, the proponents argued that their memoranda were light on law because they felt constrained by the page limitations in S.D. Ga. R. 7.1(a), this excuse was insufficient to merit reconsideration of the district court's decision. While S.D. Ga. R. 7.1(a) prescribed a 25-page limit (now 26 pages), it also allowed for a party to move to exceed that limit; the proponents were hardly unaware of this allowance since their opponent had filed such a motion over a month before they filed their response to its motion for summary judgment. Peery v. CSB Behavioral Health Sys.,    F. Supp. 2d    (S.D. Ga. Nov. 18, 2008).  

Substantiation requirements. - Court-appointed receiver's failure to comply with the substantiation criteria in S.D. Ga. Cr. R. 12.1 in a submission was one factor supporting a denial of the receiver's emergency motion to compel payment of tax service invoices that were rendered by a tax firm in which the receiver was also a partner, to which motion the court-appointed monitor also objected. United States v. Bradley,    F. Supp. 2d    (S.D. Ga. Apr. 7, 2009).  

——————————

LR 7.2. Hearings

Rules text
Motions shall generally be determined upon the motion and supporting documents filed as prescribed herein. However, the assigned Judge may allow oral argument sua sponte,  or upon written request of either party. Requests for oral argument shall estimate the time required for argument. 
  


JUDICIAL DECISIONS

No application unless directed. - S.D. Ga. R. 7.5 has been incorporated into the Local Rules for Bankruptcy Practice, but its application is limited; S.D. Ga. R. 7.1, 7.2, and 7.5 apply only if directed by the Bankruptcy Judge or by the Notice issued by the Bankruptcy Clerk of Court. At no point had the bankruptcy judge ordered Rule 7.5 to apply, nor did any notice sent by the clerk state that Rule 7.5 would apply; thus, the debtor was incorrect in asserting that the order extending discovery was premature. Walton v. Applegate (In re Applegate),    Bankr.    (Bankr. S.D. Ga. Mar. 23, 2012).  

——————————

LR 7.3. Orders made orally in court

Rules text
Unless the Court directs otherwise, all orders including findings of fact and conclusions of law orally announced in court shall be prepared in writing by the attorney for the prevailing party and taken to the Judge within two (2) days thereafter, with sufficient copies for all parties and the Court. 
  

——————————

LR 7.4. Time for filing civil motions

Rules text
Except as otherwise provided in these Local Rules, including but not limited to LR 16.3, or as otherwise ordered by the Court, all motions in a civil action, with the exception of  motions in limine, shall be filed and served upon the opposing party not later than thirty (30) days after the close of discovery pursuant to LR 26.1.  Unless otherwise directed, motions in limine shall be filed no later than five (5) days prior to the pretrial conference, if practicable; otherwise, such motions may be filed up to the time of trial. 
  

——————————

LR 7.5. Response to motion

Rules text
Unless these rules or the assigned Judge prescribes otherwise, each party opposing a motion shall serve and file a response within fourteen (14) days of service of the motion, except that in cases of motions for summary judgment the time shall be twenty-one (21) days after service of the motion. Failure to respond within the applicable time period shall indicate that there is no opposition to a motion. Where ministerial motions (e.g., to extend time, exceed page limits, for a leave of absence) have been filed, every response shall be accompanied by a proposed order.  No proposed order need accompany responses to motions requesting non-ministerial relief (e.g., motions for summary judgment, to dismiss, for judgment on the pleadings, to add or drop parties, to exclude evidence, to remand, for injunctive relief). 
  


JUDICIAL DECISIONS

Effect of failure to respond. - When the plaintiff failed to file a response to the defendants' Fed.R. Civ. P. 12(b)(6) motion to dismiss, the motion was deemed unopposed. Worthy v. Ga. Dep't of Human Res.,    F. Supp. 2d    (S.D. Ga. Dec. 22, 2005).  

Cited in Penaranda v. Cato, 740 F. Supp. 1578 (S.D. Ga. 1990).  

——————————

LR 7.6. Reply briefs

Rules text
A party intending to file a reply brief shall immediately so notify the Clerk and shall serve and file the reply within fourteen (14) days of service of the opposing party's last brief. 
  


JUDICIAL DECISIONS

Motion to strike sur-reply denied. - Company's motion to strike a former employee's "sur-reply" was denied; U.S. Dist. Ct., S.D. Ga., R. 7.5 did not prohibit successive replies, and U.S. Dist. Ct., S.D. Ga., R. 7.6 existed for the benefit of the court and the opposing party and was not a "sword." Podger v. Gulfstream Aero. Corp., 212 F.R.D. 609 (S.D. Ga. 2003).  

Motion to strike. - In an employment discrimination suit, after the employer moved for summary judgment, all reply briefs filed with the court were considered because the failure to satisfy the notice and timing provisions of S.D. Ga. R. 7.6 could not be used by an opposing party to have a brief stricken or not considered. EEOC v. TBC Corp.,    F. Supp. 2d    (S.D. Ga. Mar. 30, 2012).  

——————————

LR 7.7. Emergency motions

Rules text
Upon written motion and for good cause shown, the Court may waive the time requirements of this Rule and grant an immediate hearing on any matter requiring an expedited procedure. The motion shall set forth in detail the necessity for such expedited procedure. 
  

——————————

LR 7.1. Disclosure Statement


Rules text
LR 7.1.1. Disclosure statement

The disclosure statement required by Federal Rule of Civil Procedure 7.1 shall be furnished by counsel for all private (non-government) parties, both plaintiffs and defendants, and shall be filed with the Complaint and Answer. It shall certify a full and complete list of all parties, all officers, directors, or trustees of parties, and all other persons, associations of persons, firms, partnerships, subsidiary or parent corporations, or organizations which have a financial interest in, or another interest which could be substantially affected by, the outcome of the particular case, including any parent or publicly-held corporation that holds ten percent (10%) or more of a party's stock. Should a merger or acquisition occur during the pendency of litigation, counsel shall so notify the Court thereof in writing. The form to be used to comply with the provisions of this rule is in Appendix of Forms to this section of these Local Rules. 
  

——————————

LR 8

Rules text
See  Federal Rule of Civil Procedure 8. 
  

——————————

LR 9. Special Pleadings


——————————

LR 9.1. Special pleadings

Rules text
All pleadings, including those in removed and transferred actions, which allege violations of the Truth-in-Lending Act, Regulation Z, RICO, and other similar statutes, whether federal or state, shall specifically state each alleged violation. If the pleading fails to comply with this Rule, upon motion duly made by any party to the proceeding, such pleading shall be dismissed without prejudice by the Court; provided, however, the party failing to comply with the Rule shall have fourteen (14) days from the date of the order in which to amend the pleading to conform with this Rule, or to inform the Court by written response to the motion why it should not be granted. For the purposes of this Rule, it shall not be necessary for the movant to file a brief supporting the motion, but it shall be sufficient if the moving party points out the non-compliance with this Rule. In all actions asserting a claim under RICO, the party asserting the RICO claim must, upon filing, or within fourteen (14) days of removal or transfer, also file a RICO statement summarizing the basis of the claim. The RICO statement is included in the Appendix of Forms to this section of these Local Rules. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 20 Am. Jur. 2d, Courts, § 43.  

C.J.S. - 8 C.J.S., Bail, §§ 88, 89.  

——————————

LR 10. Form of Pleadings


——————————

LR 10.1. Pleadings

Rules text
All pleadings, notices, orders, and other papers in all cases shall, when offered for filing, be plainly and fairly written or printed without erasures or interlineations materially defacing them, be double-spaced, be numbered on each page, and contain an appropriate appearance as provided in LR 83.6. Page numbering shall begin on the first page of a submission, including any title page, cover sheet, table of cases, or other page prefatory to the main body of the filing. 
  

——————————

LR 11. Signing of Pleadings and Release of Information


——————————

LR 11.1. Counsel identification

Rules text
Every pleading, motion, or other paper presented for filing shall, pursuant to Federal Rule of Civil Procedure 11, be signed by at least one attorney of record in the attorney's individual name, and shall contain counsel's name, complete address (including post office box or drawer number and street address), telephone number, and State Bar Number. Each attorney and pro se litigant has a continuing obligation to apprise the Court of any address change. Lead counsel shall be identified on the complaint and the responsive pleading of each party, and the Clerk shall be advised of any change in lead counsel. In the absence of such designation, the first name appearing on the pleading shall be deemed lead counsel. 
  


JUDICIAL DECISIONS

Motion to reopen properly denied. - Pro se federal prisoner's motion to reopen the time for filing an appeal under Fed. R. App. P. 4(a)(6) was properly denied; application of the rule was discretionary even if all of the requirements were met, and the prisoner's failure to advise the district court of a change of address as required under S.D. Ga. R. 11.1 was a sufficient basis to deny the motion to reopen. Bazemore v. United States, 292 Fed. Appx. 873 (11th Cir. 2008)(Unpublished).  

——————————

LR 11.2. Release of information by attorneys in civil cases

Rules text
It is the duty of every lawyer or law firm associated with the case not to release or authorize the release of information or an opinion, which a reasonable person would expect to be disseminated by means of public communication, in connection with pending or imminent civil litigation with which he or his firm is associated, if there is a reasonable likelihood that such dissemination will interfere with a fair trial or otherwise prejudice the due administration of justice. 
  
(a)  During a jury trial of any civil matter, including the period of selection of the jury, no lawyer or law firm associated with the plaintiff or defendant shall give or authorize any extrajudicial statement or interview relating to the trial or the parties or issues in the trial, which a reasonable person would expect to be disseminated by means of public communication if there is a reasonable likelihood that such dissemination will interfere with a fair trial, except that the lawyer or law firm may quote from or refer without comment to public records of the Court in the case.   
  

  Editor's notes. - This rule is set out as submitted in July 1998 by Henry Crumley, Clerk of Court. The Judicial Council's Rules Committee considered these amendments to the Southern District of Georgia's Local Rules and determined not to modify or abrogate the proposed rules as submitted.  

——————————

LR 11.3. Pro se filings

Rules text
A party represented by counsel may not file any motion, brief, or other paper pro se absent prior leave of court. In a criminal case, a defendant represented by counsel may file pro se a motion for the appointment of new counsel or a motion to proceed pro se. See LCrR 44.2. 
  

——————————

LR 12. Answer


——————————

LR 12.1. Social Security Act

Rules text
In all actions brought under section 205(g) of the Social Security Act, 42 U.S.C. § 405(g), in which the defendant now has sixty (60) days in which to file an answer, an additional forty (40) days may be granted by the Clerk for filing such answer without the necessity of a motion so requesting. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 70A Am. Jur. 2d, Social Security and Medicare, § 1401.  

C.J.S. - 81 C.J.S., Social Security and Public Welfare, § 79 et seq.  

——————————

LR 13 and 14.

Rules text
See  Federal Rules of Civil Procedure 13 and 14. 
  

——————————

LR 15

Rules text
See  Local Rule 16.3. 
  

——————————

LR 16. Scheduling


——————————

LR 16.1. Scheduling orders

Rules text
(a)  Magistrate Judges may enter and modify Scheduling Orders pursuant to Federal Rule of Civil Procedure 16(b). 
  
(b)  Except as otherwise ordered by a Judge of the Court in a particular case, a Scheduling Order need not be entered in the following cases: 
  
(i)  An action for review on an administrative record; 
  
(ii)  A petition for habeas corpus or other proceeding to challenge a criminal conviction or sentence; 
  
(iii)  An action to enforce or quash an administrative summons or subpoena; 
  
(iv)  An action by the United States to recover benefit payments; 
  
(v)  An action by the United States to collect on a student loan guaranteed by the United States; 
  
(vi)  A proceeding ancillary to proceedings in other courts; and 
  
(vii)  An action to enforce an arbitration award. 
  

——————————

LR 16.2. Status conference

Rules text
The assigned Judge may at any time direct counsel to appear and confer regarding the status of any pending case. Joint status reports shall be submitted at the time and in the form required by the Judge. 
  


JUDICIAL DECISIONS

Motion to give notice not required. - Defendant's motion asking that the government give notice of the government's intention to use evidence of other crimes, wrongs, or acts under Fed. R. Evid. 404(b) was moot because the government had already been directed to make such disclosures in accordance with S.D. Ga. R. 16.2. United States v. Neal,    F. Supp. 2d    (S.D. Ga. Jan. 5, 2011).  

——————————

LR 16.3. Time for filing motions to amend or to join other parties

Rules text
All motions in civil cases wherein a party seeks to add or join another party under Federal Rules of Civil Procedure 19 through 22 or to amend the pleadings under Federal Rule of Civil Procedure 15 shall be filed within sixty (60) days after issue is joined in the case by the filing of an answer. 
  


JUDICIAL DECISIONS

Rule violated. - Motion for leave to amend adversary complaint to name new parties and claims that was not only filed substantially beyond the 21-day period in Fed. R. Civ. P. 15, rendered applicable by Fed. R. Bankr. P. 7015, but also violated the 60-day rule in S.D. Ga. R. 16.3 and was beyond the deadline established in a Fed. R. Civ. P. 16 scheduling order, was denied based on undue delay and on a finding that good cause to change the deadlines was not shown. Clark v. Palm Harbor Homes, Inc. (In re Clark),    Bankr.    (Bankr. S.D. Ga. Feb. 24, 2010).  

Cited in United States v. Powell, 494 F. Supp. 260 (S.D. Ga. 1980); Jackson v. Seaboard Coast Line R.R., 678 F.2d 992 (11th Cir. 1982); Clark v. Beville, 730 F.2d 739 (11th Cir. 1984); Beard v. Annis, 730 F.2d 741 (11th Cir. 1984); Claussen v. Aetna Cas. & Sur. Co., 754 F. Supp. 1576 (S.D. Ga. 1990).  


RESEARCH REFERENCES

Am. Jur. 2d. - 22A Am. Jur. 2d, Declaratory Judgments, §§ 225, 226. 23 Am. Jur. 2d, Depositions and Discovery, § 361 et seq. 32 Am. Jur. 2d, Federal Practice and Procedure, § 419. 56 Am. Jur. 2d, Motions, Rules and Orders, §§ 1, 4 et seq. 73 Am. Jur. 2d, Summary Judgment, § 12 et seq.  

C.J.S. - 35A C.J.S., Federal Civil Procedure, §§ 368-375, 1183-1187. 60 C.J.S., Motions and Orders, §§ 11-19, 22-40, 50-62(7).  

LR 16.4.1. Pretrial order

Unless the assigned Judge prescribes otherwise, the parties shall submit a consolidated pretrial order at the time and in the form prescribed by the assigned Judge. When entered by or at the direction of the assigned Judge, the pretrial order shall supersede all prior pleadings, shall control the trial of the case, and shall be amended only by order of the Court and only upon showing of good cause. 
  

LR 16.4.2. Objections to depositions

The specific portions of depositions that are expected to be used by any party at trial shall be identified by page and line number in the proposed pretrial order. Any objections by any party to any deposition or portion thereof shall be submitted in writing at the time of the pretrial conference, stating the page and line number objected to and the reason for the objection. 
  

——————————

LR 16.5. Pretrial conference

Rules text
A civil case may be scheduled for pretrial conference any time after the expiration of the discovery period. Counsel who will actually try the case, or other counsel of record with authority to define issues, make stipulations, and discuss settlement, shall attend the pretrial conference.  The Court may require that a party or its representative with settlement authority be present or reasonably available by telephone in order to consider possible settlement of the dispute.  Lead counsel must attend the pretrial conference.  
  

——————————

LR 16.6. Dismissal

Rules text
Failure of a party or counsel to comply with the requirements of the assigned Judge relating to pretrial orders, conferences, and status reports shall be cause for dismissal under Local Rule LR 41.1. 
  

——————————

LR 16.7. Alternative dispute resolution and case management procedures


Rules text
LR 16.7.1 Notice

Except in the categories of exempt cases identified in LR 16.1(b) and in cases where all plaintiffs are proceeding pro se, upon the filing of the complaint the Clerk shall furnish plaintiff's counsel with sufficient copies of the Notice of ADR and Case Management Procedures, also referred to as a Litigant's Bill of Rights, for distribution to all parties to the litigation.  The purpose of this Notice is to apprise counsel and parties of alternative dispute resolution opportunities, the availability of the use of a Magistrate Judge, the period of time expected for completion of discovery, and to alert the parties that they may be required to appear at a pretrial conference. 
  

LR 16.7.2 Response

The Notice [Litigant's Bill of Rights] shall be served with the complaint and summons or included in the materials giving notice of the suit and requesting waiver of service. Counsel for each represented party shall ensure that the notice is filled out, signed by the party, and returned to the Clerk's office for filing. The plaintiff shall return the form within fourteen (14) days after filing the complaint. The defendant shall return the form along with the answer or other responsive pleading. The Clerk shall have the authority to grant extensions of time of up to fourteen (14) business days to return the completed form. 
  

LR 16.7.3 Format

A copy of the Notice is in the Appendix of Forms to this section of these Local Rules. 
  

LR 16.7.4 Appointment of mediators and arbitrators

(a)  In any case where the parties seek the appointment of a mediator or arbitrator by the Court, any Judge of the Court may appoint such person as the Court deems qualified and appropriate for the case under consideration; or 
  
(b)  If the parties to a case jointly request the appointment of a particular individual as a mediator or arbitrator, they shall petition the Court and state in the petition the qualifications of the person to be named.  The Court may approve any person so recommended. 
  
(c)  Each person appointed as a mediator or arbitrator for a case shall take the oath or affirmation prescribed by 28 U.S.C. §  543 before serving.  Any person selected as a mediator or arbitrator may be disqualified for bias or prejudice as provided in 28 U.S.C. § 144, and shall disqualify himself in any action in which he would be required to do so if he were a judicial officer governed by 28 U.S.C. § 455. 
  
(d)  Any person appointed pursuant to this rule may be relieved of responsibilities in a case at any time by order of the Court. 
  
(e)  Any member of the bar who is appointed as a mediator or arbitrator pursuant to these rules shall not for that reason be disqualified from appearing or acting as counsel in any other case pending before the Court. 
  

LR 16.7.5 Court annexed mediation

(a)  Statement of purpose.  The purpose of the following rules is to provide for an informal process conducted by a mediator with the objective of helping the parties reach a mutually acceptable settlement of their dispute.  These rules are not intended to force settlement upon any party.  The rules provide guidelines for parties who wish to follow a court approved mediation process, but they do not exclude any other alternative dispute resolution procedure that the parties may with to adopt with court approval. 
  
(b)  Mediation is not automatic under this rule.  It shall only apply where the parties to a case elect to participate under these rules, or as they may otherwise stipulate. 
  
(c)  Time period for mediation.  Mediation may be held at any time which does not interfere with or delay status conferences, pre-trial conferences, or trial of a case. 
  

LR 16.7.6 Procedures for mediation

(a)  Scheduling the mediation.  The mediation conference shall ordinarily be held in the office of the mediator, but may be held at any other place agreed to by the parties and the mediator.  Because of space limitations, the federal courthouses are not available for mediation conferences. After conferring with the attorneys for the parties regarding scheduling matters, the mediator shall determine the place and time of the conference (within the period established by these rules), and give notice to the parties. 
  
(b)  Submission of position papers to mediator.  No later than five seven (7) days before the scheduled date of the mediation conference, any party may submit a confidential position paper to the mediator.  The position paper shall be limited in length to five (5) pages, double-spaced, and may be accompanied by up to five (5) pages of exhibits.  Position papers are confidential, shall be held so by the mediator, and need not be served on other parties.  The purpose of these submissions is to help the mediator become familiar with the assertions of the parties, and the parties may agree to the submission of additional information if they believe the information will facilitate the mediated settlement conference. 
  
(c)  Duties of parties, representatives, and attorneys.  The following persons shall be physically present at the entire mediation conference unless excused by the mediator: 
  
(i)  Individual parties and an officer, manager, or director of a corporate or entity party, such representative to have full authority to negotiate on behalf of the entity and to approve or recommend a settlement; 
  
(ii)  At least one attorney of record for each represented party; and 
  
(iii)  A representative of the insurance carrier for any party against whom a claim is made.  This representative must have full authority to settle the claim and must be a person other than the carrier's outside counsel. 
  
Upon reaching a settlement agreement through mediation, the parties shall forthwith reduce the agreement to writing and prepare a stipulation of dismissal or consent judgment for presentation to the court. 
  
(d)  Authority of the mediator.  The mediator is authorized by these rules to exercise control over the mediation and to direct all proceedings therein. The mediator is specifically authorized to meet or consult privately with any party or their counsel during the conference.  The mediator may report in writing to the court, with copies to the parties, any conduct of any party that may be in violation of these rules for mediation. 
  
(e)  Duties of the mediator.  At the beginning of the mediation conference, the mediator shall describe the following matters to the parties: 
  
(i)  The process of mediation, 
  
(ii)  The differences between mediation and other forms of conflict resolution, 
  
(iii)  The costs of the mediation, 
  
(iv)  The fact that the mediation is not a trial, the mediator is not a judge, and the parties retain their right to trial if they do not reach settlement, 
  
(v)  The circumstances under which the mediator may meet alone with either of the parties or any other person, 
  
(vi)  The conditions under which communications with the mediator will be held in confidence, 
  
(vii)  The inadmissibility of negotiating statements and offers at trial, 
  
(viii)  The fact that the Court will not permit parties in other litigations to conduct discovery regarding the mediation in this case, 
  
(ix)  The duties and responsibilities of the mediator and the parties, and 
  
(x)  The fact that any agreement reached will be reached by mutual consent of the parties.  The mediator may recess or suspend the conference at any time and set a schedule for reconvening. It is the duty of the mediator to determine if an impasse has been reached or mediation should for any reason be terminated. He shall then inform the parties that mediation is terminated. 
  
(f)  Agreement to modify mediation procedures.  By agreement filed with the Court, the parties, with the consent of the mediator, may modify the mediation procedures described in these rules, except that the parties may not alter time limitations set by these rules or order of the Court. 
  
(g)  Sanctions for failure to appear.  If a person fails to attend a mediation conference without good cause, the Court may impose on that person (or any associated party) any lawful sanction, including, but not limited to, the imposing of the cost of attorney's fees, mediator's fees, and expenses of persons incurred in attending the conference. 
  

LR 16.7.7 Completion of mediation and report to the clerk

(a)  The mediation program established by these rules is experimental in nature and will be periodically reviewed by the Court.  In all cases in which mediation or any other alternative dispute mechanism is employed, litigants shall report the same to the clerk.  Litigants may also be requested to complete confidential evaluation reports at the completion of such a proceeding. 
  
(b)  When the mediation is completed, the mediator shall immediately submit to the clerk a report on the status of the case.  If the case is resolved, it is the duty of the parties to file a stipulation of dismissal or consent judgment.  If the case is not resolved, it proceeds without further order of the court in accordance with the Local Rules of Court. 
  

LR 16.7.8 Confidentiality

Except upon the mutual consent of the parties, all communications in the mediation conference and the results thereof are confidential and shall not be discoverable or admissible in any proceeding, and shall not be communicated to a judicial officer exercising jurisdiction over the case while the case is pending. 
  

  Editor's notes. - This rule was renumbered and amended effective December 1, 2000.  

——————————

LR 17. Infants And Incompetents


——————————

LR 17.1. Minors, wards, and incompetents

Rules text
(a)  No action to which a party is a minor, an incompetent adult under guardianship of person and/or property or other person suffering under a mental disability shall be compromised, settled, discontinued, or dismissed except after approval by the Court pursuant to a petition presented by the guardian or personal representative of such party, such as the circumstances might require. 
  
(b)  In all such cases, such person's attorney shall file with the Clerk, as part of the record, a statement of the nature of the evidence relied upon to show liability, the elements of damage and a statement of the services rendered by counsel, the expenses incurred or to be incurred and the amount of fees requested. The petition shall contain written statements of attending physicians, setting forth the nature of the injuries and the extent of recovery, if any. If required by the Judge, such statements of attending physicians shall be in affidavit form. The petition shall be verified by the affidavit of such person's attorney. In claims for property damages, the extent of the damage shall be described and the statement shall be supported by the affidavit of the person who appraised the damage or made the repairs. 
  
(c)  When a compromise or settlement has been so approved by the Court or when a judgment has been entered upon a verdict or by agreement, the Court, upon petition by the guardian or any party to the action, shall make an order approving or disapproving any agreement entered into by the guardian for the payment of counsel fees and other expenses out of the fund created by the compromise, settlement, or judgment; or the Court may make such order as it deems proper fixing counsel fees and other proper expenses. The Court may then order the balance of the fund to be paid to the guardian of the person or estate of such person qualified to receive the fund. Such order may provide for the investment of said fund, if appropriate, and the filing of periodic returns by such guardian or personal representative, accounting for the encroachment upon or expenditure of said fund. 
  


JUDICIAL DECISIONS

Application. - District court had authority, when approving a proposed settlement on behalf of an incapacitated litigant pursuant to S.D. Ga. R. 17.1, to reduce the percentage of the contingency fee that counsel could take from the incapacitated litigant's share of the settlement proceeds, as the district court found the 40 percent contingency fee arrangement to be unreasonable. Boatright v. R.J. Cormon R.R. Company/Material Sales, 244 Fed. Appx. 313 (11th Cir. 2007)(Unpublished).  

Reduction of contingent fee proper. - Under binding precedent and the express mandate of S.D. Ga. R. 17.1, the district court properly used the court's discretion to scrutinize the reasonableness of a contingent fee contract affecting the net recovery of a wrongful death settlement to an incapacitated party, and the decision to reduce the fee percentage for the share to the incapacitated party was well within that discretion. Boatright v. R.J. Cormon R.R. Company/Material Sales, 244 Fed. Appx. 313 (11th Cir. 2007)(Unpublished).  

——————————

LR 18

Rules text
See  Federal Rule of Civil Procedure 18. 
  

——————————

LR 19 through 22.

Rules text
See  Local Rule LR 16.3. 
  

——————————

LR 23. Class Actions

Rules text
Law reviews. -  For article, "Class Actions in the Year 2026:  A Prognosis," see 65 Emory L.J. 1569 (2016). For annual survey on class actions, see 68 Mercer L. Rev. 951 (2017).  

  For comment, "The End of Low-Value Consumer Class Action Lawsuits?: The Federal Circuit Split on the Ascertainability Requirement for Class Certification," see 68 Mercer L. Rev. 1107 (2017).  

——————————

LR 23.1. The complaint

Rules text
In any case sought to be maintained as a class action, the complaint shall include next to its caption the legend, "Complaint-Class Action," and in its body, a separate heading styled "Class Action Allegations." 
  
(a)  The "Class Action Allegations" shall include a reference to the portions of Rule 23 of the Federal Rules of Civil Procedure under which the suit is brought as a class action.  
  
(b)  The "Class Action Allegations" shall also include appropriate allegations supporting entitlement to class relief, including but not limited to: 
  
(i)  the approximate size and definition of the alleged class, 
  
(ii)  the basis upon which the plaintiff (or plaintiffs) claims to be an adequate representative of the class, or if the class is composed of defendants, that those named as parties are adequate representatives of the class, 
  
(iii)  the alleged questions of law and fact claimed to be common to the class, 
  
(iv)  in actions claimed to be maintainable as class actions under subdivision (b)(3) of Rule 23 of the Federal Rules of Civil Procedure, allegations thought to support the findings required by that subdivision, and  
  
(v)  in actions requiring a jurisdictional amount, the basis of determining that amount. 
  

——————————

LR 23.2. Certification

Rules text
Within ninety (90) days after the filing of a complaint in a class action, unless this period is extended on motion and for good cause shown, the plaintiff shall move for certification of the class action under subdivision (c)(1) of Rule 23 of the Federal Rules of Civil Procedure. The Court may allow the case to be maintained tentatively as a class action, may disallow and strike the class action allegations, or may order postponement of the determination pending discovery or other preliminary procedures as appear to be appropriate and necessary under the circumstances. Whenever possible, where it is held that the determination should be postponed, a date will be fixed by the Court for the renewal of the motion. 
  


JUDICIAL DECISIONS

Timeliness. - Timeliness of farmworkers' motion for class certification under S.D. Ga. R. 23.2 of the Fair Labor Standards Act, 29 U.S.C. 201 et seq., and Georgia Right to Work Act, O.C.G.A. § 34-6-21 et seq., claims against farmers was a factor that the court considered when making adequacy determinations under Fed. R. Civ. P. 23 and thus was a matter better reserved for determination at the time of resolving certification matters. Ramos-Barrientos v. Bland,    F. Supp. 2d    (S.D. Ga. Apr. 21, 2009).  

——————————

LR 23.3. Counterclaim

Rules text
The provisions of this rule shall apply, with appropriate construction, to any counterclaim or cross-claim alleged to be brought for or against a class. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 32 Am. Jur. 2d, Federal Practice and Procedure, § 1850 et seq. 59 Am. Jur. 2d, Parties, § 47 et seq.  

C.J.S. - 35A C.J.S., Federal Civil Procedure, § 63 et seq. 67A C.J.S., Parties, § 21 et seq.  

——————————

LR 24 and 25.

Rules text
See  Federal Rules of Civil Procedure 24 and 25. 
  

——————————

LR 26. Discovery


——————————

LR 26.1. Time limitations

Rules text
Discovery shall proceed as follows: 
  
(a)  The parties shall confer by the earlier of 60 days after any defendant has been served with the complaint or 45 days after any defendant has appeared. 
  
(b)  Within 14 days after the required conference pursuant to Fed. R. Civ. P. 26(f), the parties shall submit to the Court a written report outlining their proposed discovery plan.  This report shall conform to the language and format of the standard form included in the Appendix of Forms to these rules (and furnished by the Clerk to the plaintiff upon the filing of the complaint). 
  
(c)  Upon receipt and review of the parties' written report, and within the time set by Fed. R. Civ. P. 16(b), the Court, through the Judge or Magistrate Judge, will promptly enter its Scheduling Order as provided in Fed. R. Civ. P. 16(b). 
  
(d)  Unless otherwise stated in the Scheduling Order issued pursuant to Fed. R. Civ. P. 16(b): 
  
(i)  the parties shall serve all written discovery on opposing parties and shall complete all depositions within 140  days of the filing of the last answer of the defendants named in the original complaint;  
  
(ii)  the plaintiff must furnish the expert witness reports required by Fed. R. Civ. P. 26(a)(2)(B) and provide the disclosures required by Fed. R. Civ. P. 26(a)(2)(C) within 60 days after the Fed. R. Civ. P. 26(f) conference or, in cases exempt from the Fed. R. Civ. P. 26(f) conference, within 60 days after the filing of the last answer of the defendants named in the original complaint. 
  
(iii)  the defendant must furnish the expert witness reports required by Fed. R. Civ. P. 26(a)(2)(B) and provide the disclosures required by Fed. R. Civ. P. 26(a)(2)(C) within 90 days after the Fed. R. Civ. P. 26(f) conference or 60 days after filing his answer, whichever is later, or in cases exempt from the Fed. R. Civ. P. 26(f) conference, within 90 days after the answer. 
  
(e)  In removed cases, the Fed. R. Civ. P. 26(f) conference shall be held within 21 days of the date of filing of the notice  of removal or within 21 days of filing of the last answer of the defendants, whichever is later but in no event later than 45 days after the first appearance by answer or motion under Fed. R. Civ. P. 12 of a defendant named in the original complaint.    
  
(f)  In cases transferred from another district, the Fed. R. Civ. P. 26(f) conference shall be held within 21 days of the docketing of the case in this district. 
  

  Editor's notes. - This rule was amended December 1, 2010, and effective May 11, 2016.  

——————————

LR 26.2. Extensions of time

Rules text
Except for good cause shown, no extension of time for discovery shall be granted unless a motion for an extension of time is filed prior to the expiration of such discovery period.  In the event an extension of time is requested, the moving party shall submit a proposed, modified Scheduling Order which shall include the requested time extension. 
  

——————————

LR 26.3. Discovery motions

Rules text
Unless otherwise ordered by the assigned Judge, all discovery motions in civil cases shall be automatically referred to the appropriate United States Magistrate Judge.  Upon referral, the Magistrate Judge shall promptly enter an order which shall be final unless a party seeks review of the order by the assigned Judge pursuant to Fed. R. Civ. P. 72. 
  

——————————

LR 26.4. Preservation and filing of discovery materials in civil cases

Rules text
(a)  Counsel in possession of original discovery materials, including depositions and all written discovery requests and responses, shall act for the Court as custodian of such materials and shall preserve them for filing as provided in Fed. R. Civ. P. 5(d) and subsection (b) of this rule. 
  
(b)  A request to the custodian to file original discovery materials shall specify the particular materials or portions thereof which the requesting party desires to have filed, and the custodian shall file such materials promptly upon receiving the request. 
  
(c)  If a party determines that it shall be necessary to use a deposition or any portion thereof at trial, the entire deposition shall be filed with the Clerk prior to trial. 
  

——————————

LR 26.5. Discovery motions and objections

Rules text
Discovery motions in accordance with Rules 26, 33, 34, 36, and 37 of the Federal Rules of Civil Procedure and objections relating to discovery shall: 
  
(a)  quote verbatim each interrogatory, request for admission, or request for production to which a motion or objection is taken; 
  
(b)  include the specific ground for the motion or objection; and 
  
(c)  include the reasons assigned as supporting the motion, which shall be written in immediate succession to one another. Such objections and grounds shall be addressed to the specific interrogatory, request for admission, or request for production and may not be made generally. 
  
Counsel are reminded that Fed. R. Civ. P. (26(c) and 37(a)(2) require a party seeking a protective order or moving to compel discovery to certify that a good faith effort has been made to resolve the dispute before coming to court. 
  

——————————

LR 27 through 38 (excluding LR 32 and LR 36)

Rules text
See corresponding Federal Rules of Civil Procedure. 
  

——————————

LR 32. Using Depositions in Court Proceedings

Rules text


——————————

LR 32.1. Minuscript depositions

Rules text
Absent an objection for good cause, a party may file a "minuscript" deposition or portion thereof in connection with any motion or response to a motion. Should it be necessary to use a deposition at trial, the entire original deposition shall be filed with the Clerk prior to trial. 
  

——————————

LR 36. Requests for admission.

Rules text
Requests for admission shall not exceed 25 in number, including all discrete subparts, absent leave of the Court or consent of the responding party. 
  

——————————

LR 39. Jury Trial


——————————

LR 39.1. Presence of counsel during trials

Rules text
In all jury cases, it shall be the duty of counsel to be present at all portions and phases of trial including the time during which the jury is considering its verdict, unless excused by the Court. It shall not be the duty of the Court or court officials to telephone or notify counsel after the jury has retired to consider the verdict. 
  

——————————

LR 40. Trials And Hearings


——————————

LR 40.1. Continuances

Rules text
A continuance of any trial, pretrial conference, or other hearing will be granted only on the basis of exceptional circumstances.  
  

——————————

LR 40.2. Absence of witnesses

Rules text
Motions for continuance on account of the absence of any witness must show steps which have been taken to secure the attendance of the witness, the nature of his testimony, and when the witness will be available, and unless waived by the Court, must include a certificate of a doctor where illness is claimed. The stipulation of the adversary as to the witness' testimony shall be sufficient reason for denial of the motion for continuance. 
  

——————————

LR 40.3. Civil calendars

Rules text
Cases shall be placed upon the civil trial calendars of this Court after the expiration of the discovery period as outlined in Local Rule LR 26.1. 
  

——————————

LR 41. Dismissal Of Action


——————————

LR 41.1. For want of prosecution

Rules text
In the following instances and in other instances provided by law or court rules, the assigned Judge may, after notice to counsel of record, sua sponte,  or on motion of any party, dismiss any action for want of prosecution, with or without prejudice: 
  
(a)  Failure to permit or provide discovery within the time set forth in an order compelling discovery; 
  
(b)  Willful disobedience or neglect of any order of the Court; or 
  
(c)  Any other failure to prosecute a civil action with reasonable promptness. 
  


JUDICIAL DECISIONS

Dismissing action for failure to comply with a prior court order abuse of discretion. - When the consumer's products liability action was dismissed without prejudice under Fed. R. Civ. P. 41(a)(2), the dismissal order indicated that the manufacturer was entitled to fees and costs; when the consumer refiled the action, the district court abused the court's discretion by dismissing the action pursuant to S.D. Ga. R. 41.1(b) because the consumer had not paid fees and costs. The prior voluntary dismissal order indicated only that the manufacturer was entitled to the manufacturer's attorney's fees and costs and that the next court should resolve the fee/cost petition; the district court should have ruled on the consumer's motion to proceed in forma pauperis instead of dismissing the action for contempt. Parrish v. Ford Motor Co.,    F.3d    (11th Cir. Oct. 31, 2008)(Unpublished).  

Dismissal of bankruptcy adversary proceeding. - In a case in which the pro se Chapter 7 debtors appealed a bankruptcy court's dismissal of their adversary proceeding against a bank with prejudice, the district court was in complete agreement with the five grounds articulated by the bankruptcy court as to why dismissal with prejudice was warranted. The debtors had failed to prosecute, the debtors had willfully disregarded the court's orders, the debtors' excuse for failing to prosecute the debtors' claim was without merit, the bank had suffered prejudice, and there was prejudice to the operations of the bankruptcy court. Smith v. Atl. Southern Bank (In re Smith),    F. Supp. 2d    (S.D. Ga. May 3, 2012).  

——————————

LR 41.2. By the clerk

Rules text
In civil cases, the Clerk of Court is authorized and directed to grant, sign, and enter orders of dismissal under Rule 41(a)(1) of the Federal Rules of Civil Procedure. 
  

——————————

LR 42 through 46.

Rules text
See  Federal Rules of Civil Procedure 42 through 46. 
  

——————————

LR 47. Jurors - Selection


——————————

LR 47.1. Selection and qualification

Rules text
Prospective jurors shall be selected and qualified and jury panels shall be drawn pursuant to the Jury Selection and Service Act of 1968 as amended, Title 28 U.S.C. §§ 1861 et seq.,  and the current Jury Plan of this Court, which plan is of record in each divisional office of the Clerk of this Court. 
  

——————————

LR 48. Number of Jurors


——————————

LR 48.1. Juries - Jury trials

Rules text
All civil actions shall be tried to a jury of six members and challenges shall be in accordance with Title 28 U.S.C. § 1870, unless all parties join in a written demand that the case be tried to a jury of twelve members. Such demand shall be filed on or before the time of the pretrial conference. All criminal cases shall be tried before a jury of twelve members unless waived, in accordance with Rule 23 of the Federal Rules of Criminal Procedure. Challenges shall be in accordance with Rule 24 of the Federal Rules of Criminal Procedure. 
  

——————————

LR 49 through 50.

Rules text
See  Federal Rules of Civil Procedure 49 through 50. 
  

——————————

LR 51. Jury Instructions


——————————

LR 51.1. Requests to charge

Rules text
Requests to charge upon all issues in the case shall be prepared by counsel. Each request shall be numbered. One copy of such requests shall be served upon opposing counsel. The original and one copy of requests to charge shall be filed with the Clerk of Court. Requests to charge shall cite appropriate legal authorities supporting them. All requests to charge shall be submitted as required herein at the opening of the trial or at such other time as the assigned Judge may direct. Requests to charge shall be prepared on letter size (8 1/2 x 11) white, unlined paper.   
  

——————————

LR 52

Rules text
See  Federal Rule of Civil Procedure 52. 
  

——————————

LR 53. Special Master


——————————

LR 53.1. Special master references

Rules text
(a)  A Magistrate Judge may serve as a special master subject to the procedures and limitations of 28 U.S.C. § 636(b)(2) and Rule 53 of the Federal Rules of Civil Procedure; 
  
(b)  Where the parties consent, a Magistrate Judge may serve as a special master in any civil case. 
  

——————————

LR 54. Costs


——————————

LR 54.1. Time limit

Rules text
A bill of costs must be filed by the prevailing party within thirty (30) days after the entry of the judgment or other final order from which an appeal may be taken. A bill to recover costs on appeal that are taxable in the district court under Federal Rule of Appellate Procedure 39(e) must be filed within fourteen (14) days of the filing of the appellate court's mandate in this Court. 
  

——————————

LR 54.2. Attorney's fees

Rules text
If a final judgment, including a judgment made final under Federal Rule of Civil Procedure 54(b), does not determine (or establish other procedures for determining) the amount of attorney's fees which are authorized by statute to be awarded by the Court to or on behalf of a prevailing party or which may be sought under the equitable or inherent powers of the Court, the following procedures shall apply: 
  
(a)  The award of such fees (and expenses incident thereto not ordinarily allowable as taxable costs) shall be requested by special written motion addressed to the Court and shall not be included in a cost bill, in a motion for taxation or retaxation of costs, or in a motion under Federal Rules of Civil Procedure 50(b), 52(b) or 59. 
  
(b)  The motion shall be filed pursuant to Federal Rule of Civil Procedure 54(d)(2) with the Clerk of the Court and served under Federal Rule of Civil Procedure 5 upon the parties against whom the award is sought.  
  
(c)  Within 30 days (or such other period as the Court may prescribe) after entry of the final judgment, the movant shall file and serve a detailed specification and itemization of the requested award, with appropriate affidavits and other supporting documentation. 
  
(d)  Hearings on the motion shall be conducted by the Court in accordance with Federal Rules of Civil Procedure 43(e) and 78 and with applicable statutory and decisional standards and principles. 
  
(e)  Pendency of a motion filed under this rule does not extend the time for appealing from, or for filing a motion under, Federal Rules of Civil Procedure 50(b), 52(b), or 59 directed to the judgment giving rise to the claim for attorney's fees, but may be taken into consideration by the Court in ruling on a motion for extension of time for appealing filed under Federal Rule of Appellate Procedure 4(a)(5). 
  


JUDICIAL DECISIONS

Applicable to consent decrees. - By its own language, this rule is applicable to consent decrees. Clark v. Housing Auth., 971 F.2d 723 (11th Cir. 1992).  

Late request for fees properly denied. - Denial of motion for attorney's fees based on a finding that the motion was untimely was reasonable where the request for attorney's fees was made 27 days after the consent decree was entered. Clark v. Housing Auth., 971 F.2d 723 (11th Cir. 1992).  


RESEARCH REFERENCES

Am. Jur. 2d. - 20 Am. Jur. 2d, Costs, §§ 8, 14, 19, 20, 70.  

C.J.S. - 20 C.J.S., Costs, § 125 et seq.  

——————————

LR 55

Rules text
See  Federal Rule of Civil Procedure 55. 
  

——————————

LR 56. Summary Judgment


——————————

LR 56.1. Motions for summary judgment

Rules text
Upon any motion for summary judgment pursuant to Rule 56 of the Federal Rules of Civil Procedure, in addition to the brief, there shall be annexed to the motion a separate, short, and concise statement of the material facts as to which it is contended there exists no genuine issue to be tried as well as any conclusions of law thereof.  Each statement of material fact shall be supported by a citation to the record.  All material facts set forth in the statement required to be served by the moving party will be deemed to be admitted unless controverted by a statement served by the opposing party. Response to a motion for summary judgment shall be made within twenty-one (21) days of service of the motion. See  LR 7.5. 
  


JUDICIAL DECISIONS

If the non-moving party fails to make a factual dispute, entry of summary judgment is appropriate. Dixie Stevedores, Inc. v. Marinic Maritime, Ltd., 778 F.2d 670 (11th Cir. 1985).  

Effect of failure to file response to motion for summary judgment. - Under this rule, failure to file a response to motions for summary judgment indicates that the motions are not opposed. Jones v. Sears, Roebuck & Co., 495 F. Supp. 319 (S.D. Ga. 1980).  

Failure to respond to statement of material facts. - In a boat buyer's suit alleging negligence by defendants, a marina, a boat yard, and the seller of the boat, the buyer failed to file a response to the seller's statement of material facts in support of the seller's summary judgment motion, but the court did not deem the seller's facts admitted under S.D. Ga. R. 56.1 because the buyer's opposition brief did controvert those facts to some degree. Muhs v. River Rats, Inc., 586 F. Supp. 2d 1364 (S.D. Ga. 2008).  

Failure to contest statement of material facts. - When neither party contested the other party's statement of material facts to which there was no genuine issue to be tried, both parties' statements of material facts, to the extent that the statements did not conflict, were taken as true. Wasden v. Florida Dep't of Revenue (In re Wellington Foods, Inc.), 165 Bankr. 719 (Bankr. S.D. Ga. 1994).  

Cited in Dixie Stevedores, Inc. v. Marinic Maritime, Ltd., 778 F.2d 670 (11th Cir. 1985); Keener v. Convergys Corp., 205 F. Supp. 2d 1374 (S.D. Ga. 2002), aff'd, in part, rev'd, in part,  342 F.3d 1264 (11th Cir. Ga. 2003).  

——————————

LR 57

Rules text
See  Federal Rule of Civil Procedure 57. 
  

——————————

LR 58. Judgment - Remittitur


——————————

LR 58.1. Civil cases

Rules text
Upon receipt of a remittitur from the appellate court in civil cases, when the judgment of this Court has been affirmed or the appeal dismissed, the Clerk shall immediately file the remittitur and so notify counsel of record and pro se  parties. 
  

——————————

LR 58.2. Making remittitur judgment of this court

Rules text
Upon receipt of a remittitur from the appellate court in a civil or criminal case, the Clerk shall immediately present a proposed order to the Court making the remittitur the judgment of this Court. The Clerk shall notify counsel or the parties of the entry of said order, and they shall promptly prepare and present to the Court such other orders as may be required in the premises. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 5 Am. Jur. 2d, Appeal and Error, §§ 989-996. 15A Am. Jur. 2d, Clerks of Court, § 21.  

C.J.S. - 5B C.J.S., Appeal & Error, §§ 1958-1962. 21 C.J.S., Courts, § 253.  

——————————

LR 59 through 66.

Rules text
See  Federal Rules of Civil Procedure 59 through 66. 
  

——————————

LR 67. Registry Of The Court


——————————

LR 67.1. Deposit and disbursement of funds

Rules text
All orders concerning the deposit of money into this Court or the disbursement of such money shall be personally served on the Clerk of this Court by the prevailing party. 
  

——————————

LR 67.2. Registry

Rules text
All funds in excess of $500.00 tendered to the Clerk of this Court for deposit into the Registry shall be deposited into an interest-bearing account previously negotiated and at a set interest rate previously approved by the Court. 
  

——————————

LR 67.3. Orders for deposit of funds into the registry

Rules text
Any order obtained by a party or parties in a civil action that directs the Clerk to deposit said funds into the Registry or any other interest-bearing account or instrument pursuant to 28 U.S.C. § 2041 shall include the following: 
  
(a)  The amount to be invested; 
  
(b)  Wording which directs the Clerk to deduct a fee from the income earned on the deposit. This fee shall be on all funds invested at interest in the Registry of this Court, including criminal-bond money deposited at interest. The amount of the fee shall be ten (10%) percent of the income earned regardless of the nature of the case underlying the investment. The collection of said fee shall be at the time any distribution of funds is made by the Clerk of Court by a valid order of this Court, and without the necessity of any further order of this Court. This fee shall be effective beginning with the deposit of funds on or after December 1, 1990. 
  
(c)  Any deposit into the Registry or any other interest-bearing account or instrument without an order for deposit as stated in (b) above will be so deposited as to comply with the deduction of a fee as set out in (b) above. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 61A Am. Jur. 2d, Pleading, §§ 23 et seq., 350 et seq.  

C.J.S. - 20 C.J.S., Costs, § 75. 35A C.J.S., Federal Civil Procedure, §§ 186 et seq., 222, 223. 35B C.J.S., Federal Civil Procedure, § 1281. 71 C.J.S., Pleading, §§ 1 et seq., 63 et seq., 102, 111, 182, 208, 213, 308, 309, 407 et seq., 506. 72 C.J.S., Process, §§ 33 et seq., 55, 77et seq.  

——————————

LR 68 through 71.

Rules text
See  Federal Rules of Civil Procedure 68 through 71. 
  

——————————

LR 72. Magistrate Judges


——————————

LR 72.1. Duties under 28 U.S.C. § 636(a)

Rules text
Each full-time United States Magistrate Judge is authorized to perform the duties prescribed by 28 U.S.C. § 636(a), and may: 
  
(a)  Exercise all the powers and duties conferred or imposed upon the United States commissioners by law or the Federal Rules of Criminal Procedure; 
  
(b)  Administer oaths and affirmations, impose conditions of release or order detention under 18 U.S.C. § 3142, and take acknowledgments, affidavits, and depositions; 
  
(c)  Try persons accused of misdemeanor offenses committed within this district in accordance with 18 U.S.C. § 3401, order a presentence investigation report on any such person who is convicted or pleads guilty or nolo contendere, and sentence such persons. 
  
(d)  Conduct removal proceedings and issue warrants of removal in accordance with Rule 40, Federal Rules of Criminal Procedure; 
  
(e)  Supervise proceedings conducted pursuant to letters rogatory, in accordance with 28 U.S.C. § 7182. 
  

——————————

LR 72.2. Nondispositive pretrial matters

Rules text
In accordance with 28 U.S.C. § 636(b)(1)(A), a Magistrate Judge may hear and determine any pretrial matter, other than those motions specified in Local Rule 72.3(a)(3). Any party may serve and file objections to a Magistrate Judge's determination made under this rule as provided by Fed. R. Civ. P. 72(a).  Any objection shall specifically designate the order or portion thereof to which objection is made and the basis for such objection. The District Judge to whom the case is assigned shall consider the objection and set aside any portion of the Magistrate Judge's order found to be clearly erroneous or contrary to law. Such Judge may also reconsider any matter sua sponte.  
  


JUDICIAL DECISIONS

Matters that are dispositive. - On cross-motions for summary judgment in a Fair Labor Standards Act  (FLSA) case filed by plaintiff Mexican national agricultural laborers against  defendant employers, where the employers objected to a magistrate's denial of a  motion to amend their answer to deny that one individual employer was an  "employer" under the FLSA, because the magistrate's order effectively  eliminated the one employer's defense that he was not an FLSA "employer," it  was dispositive and a de novo standard of review was applied. Morales-Arcadio v. Shannon Produce Farms, Inc.,    F. Supp. 2d    (S.D. Ga. July 18, 2007).  

——————————

LR 72.3. Dispositive pretrial matters and prisoner cases

Rules text
(a)  In accordance with 28 U.S.C. § 636(b)(1)(B) and (c), a full-time Magistrate Judge may hear and conduct such evidentiary hearings as are necessary or appropriate, and submit to a District Judge proposed findings of fact and recommendations, for the disposition of: (1) applications for post-trial relief made by individuals convicted of criminal offenses; (2) prisoner petitions challenging conditions of confinement; and (3) motions for injunctive relief (including temporary restraining orders and preliminary injunctions), for judgment on the pleadings, for summary judgment, to dismiss or quash an indictment or information made by a defendant, to suppress evidence in a criminal case, to dismiss or permit the maintenance of a class action, to dismiss for failure to state a claim upon which relief may be granted, to involuntarily dismiss an action, for judicial review of administrative determinations, and for review of default judgments. 
  
(b)  Any party may serve and file written objections to the Magistrate Judge's proposed findings and recommendations issued under this Rule as provided by Fed. R. Civ. P. 72(b). Any objections shall specifically identify the portions of the proposed findings and recommendations to which objection is made and the basis for such objection.  
  
(c)  A Magistrate Judge may exercise the powers enumerated in the Rules Governing Section 2254 and 2255 Proceedings in the United States District Courts, in accordance with the standards and criteria established in 28 U.S.C. § 636(b)(1). 
  


JUDICIAL DECISIONS

Failure to assert specific objections. - In a habeas corpus proceeding, defendant did not, as was required under S.D. Ga. R. 72.3(b), inform the court as to what specific report and recommendation error defendant objected and instead merely rehashed his claims, and thus the court overruled defendant's objections. Greene v. Leverett,    F. Supp. 2d    (S.D. Ga. July 23, 2007).  

——————————

LR 72.4. Other duties of magistrate judges

Rules text
A Magistrate Judge is also authorized to: 
  
(a)  Conduct pretrial conferences, settlement conferences, omnibus hearings, and related pretrial proceedings; 
  
(b)  Conduct arraignments in cases not triable by the Magistrate Judge to the extent of taking a not guilty plea or noting a defendant's intention to plead guilty or nolo contendere  and ordering a presentence report in appropriate cases; 
  
(c)  Receive grand jury returns in accordance with Rule 6(f) of the Federal Rules of Criminal Procedure; 
  
(d)  Conduct voir dire  and select petit juries for Court, and accept petit jury verdicts in civil cases in the absence of the District Judge;  
  
(e)  Conduct necessary proceedings leading to the potential revocation of probation or supervised release; 
  
(f)  Issue subpoenas, writs of habeas corpus ad testificandum  or habeas corpus ad prosequendum,  or other orders necessary to obtain the presence of parties or witnesses or evidence needed for court proceedings; 
  
(g)  Order the exoneration or forfeiture of bonds; 
  
(h)  Conduct proceedings for the collection of civil penalties of not more than $200.00 assessed under the Federal Boat Safety Act of 1971, in accordance with 46 U.S.C. § 1484(d); 
  
(i)  Conduct examinations of judgment debtors in accordance with Rule 69 of the Federal Rules of Civil Procedure; 
  
(j)  When authorized by the District Judge, a full-time Magistrate Judge may: 
  
(1)  accept waivers of indictment, pursuant to Rule 7(b) of the Federal Rules of Criminal Procedure; 
  
(2)  conduct proceedings for initial commitment of narcotics addicts under Title III of the Narcotic Addict Rehabilitation Act; and 
  
(3)  perform the functions specified in 18 U.S.C. §§ 4107, 4108, and 4109 regarding proceedings for verification of consent by offenders to transfer to or from the United States and for the appointment of counsel. 
  
(k)  Exercise the contempt powers conferred by 28 U.S.C. § 636(c). 
  

  Editor's notes. - 46 U.S.C. § 1484(d), referred to in subsection (h), was repealed by P.L. 98-89, § 4(b), effective August 26, 1983. For present provisions, see 46 U.S.C. §§ 4311(d) and 12309(c).  

Narcotic Addict Rehabilitation Act. - Title III of the federal Narcotic Addict Rehabilitation Act, referred to in subdivision (j)(2), appears as 42 U.S.C. § 3411 et seq.  

——————————

LR 72.5. Assignment of duties to magistrate judges

Rules text
(a)  Criminal Cases. Upon the return of an indictment or the filing of an information, all criminal cases shall be assigned by the Clerk of the Court to a Magistrate Judge for the conduct of an initial appearance and arraignment and the appointment of counsel to the extent authorized by law. The Magistrate Judge shall conduct such pretrial conferences as are necessary and shall hear and determine all pretrial procedural and discovery motions, in accordance with Rule 72.2, supra.  A full-time Magistrate Judge may hear motions to suppress evidence and motions to dismiss or quash an indictment or information made by the defendant and shall submit a report and recommended disposition of such motions to the District Judge in accordance with Rule 72.3, supra.  In conducting such proceedings, the Magistrate Judge shall conform to the general procedural rules of this Court and the instructions of the assigned District Judge. 
  
(b)  Civil Cases. A Magistrate Judge may issue scheduling orders, and, where requested by the presiding District Judge, conduct initial and additional pretrial conferences and settlement conferences in civil cases. In conducting such proceedings, the Magistrate Judge shall conform to the general procedural rules of this Court and the instructions of the assigned District Judge. 
  
(c)  Misdemeanor Cases. All misdemeanor cases shall be assigned, upon the filing of an information, complaint or violation notice, or the return of an indictment, to a full-time Magistrate Judge, who shall proceed in accordance with the provisions of 18 U.S.C. § 3401 and Rule 58 of the Federal Rules of Criminal Procedure. 
  
(d)  The full-time Magistrate Judges are hereby granted jurisdiction to authorize the installation and use of pen registers, and execute orders directing telephone company assistance to the Government for such installations, upon the request of the United States Attorney. 
  

——————————

LR 73. Trial of Civil Cases By Magistrate Judges


——————————

LR 73.1. Consent of parties

Rules text
Pursuant to 28 U.S.C. § 636(c)(1), all full-time Magistrate Judges now or hereafter appointed in this district are hereby specially designated to conduct, upon the consent of the parties, any or all proceedings in any jury or nonjury civil matter and order the entry of judgment in the case. 
  

——————————

LR 73.2. Clerk to advise parties

Rules text
Using the Notice of Alternative Dispute Resolution and Case Management Procedures required by LR 16.7, the Clerk shall give written notice of the right of the parties to consent to disposition of the case by a United States Magistrate Judge. A form by which the parties may signify their consent to such jurisdiction shall be maintained by the Clerk and furnished to any party upon request. The consent form shall be in the form approved by the Court.   
  

——————————

LR 73.3. Time for and scope of consent

Rules text
(a)  Each party who consents to exercise of the court's jurisdiction by a Magistrate Judge shall indicate that consent by filing with the Clerk the appropriate form.  Parties shall not communicate their consent, or withholding of consent, directly to a District Judge or a Magistrate Judge.  Consent to the exercise of the Court's jurisdiction by a Magistrate Judge does not waive a party's objection to any jurisdiction being exercised by the Court over it. 
  
(b)  Consent to disposition of the case by a Magistrate Judge pursuant to 28 U.S.C. § 636(c) must be communicated to the Clerk on the appropriate form within six months after commencement of the action or at least sixty (60) days prior to any scheduled trial date, whichever first occurs. 
  

——————————

LR 73.4. Appeal from judgment

Rules text
Appeals from a judgment entered by a Magistrate Judge shall be to the court of appeals unless the parties have agreed, pursuant to 28 U.S.C. § 636(c)(4) and Federal Rule of Civil Procedure 73(d), that appeals are to be made to a District Judge, in which event the provisions of Federal Rules of Civil Procedure 74 and 75 shall govern such appeals. 
  

——————————

LR 73.5. Withholding consent

Rules text
If any party withholds its consent to the exercise of jurisdiction by a Magistrate Judge, the identity of the parties who consented or of those who withheld their consent shall not be disclosed to the District Judge or to a Magistrate Judge.  A District Judge or Magistrate Judge may thereafter remind the parties of the availability of a Magistrate Judge but, in so doing, shall also advise the parties that they are free to withhold their consent without adverse substantive consequences. 
  

——————————

LR 73.6. Order of reference

Rules text
(a)  In the event the parties file a unanimous consent pursuant to this local rule, the Clerk shall immediately notify the presiding District Judge who will promptly (1) enter an order of reference to a Magistrate Judge, or (2) enter an order declining so to do; provided, however, the District Judges of the Court shall not decline to make an order of reference for the purpose of limiting the types of cases to be tried by the Magistrate Judge pursuant to this rule.  In making or in declining to make an order of reference, the presiding Judge may consider among other things, the current allocation of pending judicial business between the District Judges and the Magistrate Judges; the judicial economy, if any, to be gained by the reference as measured in part by the extent of prior judicial labor expended and familiarity accumulated in the case by the assigned Judge; the extent to which the Magistrate Judge may have time available to devote to the case giving due regard to the necessity of diligent performance of other judicial duties regularly assigned to the Magistrate Judges; and any other features peculiar to the individual case which suggest, in the interest of justice or judicial economy, that a reference should or should not be made. 
  
(b)  In any case in which an order of reference has been made, the Court may, for good cause shown on its own motion, or under extraordinary circumstances shown by any party, vacate the order of reference and restore the case to the calendar of the presiding District Judge. 
  

——————————

LR 73.7. Additional parties

Rules text
If, after an order of reference has been made pursuant to subsection LR 73.6 of this rule, new or additional parties enter or join in the case pursuant to the operation of any statute, rule, or order of the Court, it shall be necessary for all parties to file with the Clerk within sixty (60) days after such joinder or at least sixty (60) days prior to any scheduled trial date, whichever first occurs, a new consent agreement pursuant to section LR 73.2 of this rule, failing which the order of reference shall be dissolved and the case returned to the calendar of the presiding District Judge; provided, however, any such dissolution of an order of reference shall not affect the validity of any order entered or other action taken by the Magistrate Judge prior to such dissolution. 
  

——————————

LR 73.8. Forms for consent

Rules text
Specimens of the forms to be used to comply with the provisions of this rule are set forth in an appendix to the Federal Rules of Civil Procedure as Forms 33, 34, and 34A. 
  

——————————

LR 74. Appeal To District Judge


——————————

LR 74.1. Records on appeal

Rules text
The record on appeal (from a decision of the Bankruptcy Court or the Magistrate Judge) submitted to any District Judge shall be numbered sequentially by page. Such record on appeal shall also have a contents page which may coincide with the order transmitting the record on appeal and directing the docketing of the appeal. In cases of appeals from orders of the Bankruptcy Judge, the record on appeal shall be prepared and pages numbered by the Bankruptcy Clerk. In cases on appeal from an order of a United States Magistrate Judge, the record on appeal shall be prepared and pages numbered at the direction of the Magistrate Judge. 
  


JUDICIAL DECISIONS

Cited in Cambridge Mut. Fire Ins. Co. v. City of Claxton, 96 F.R.D. 175 (S.D. Ga. 1982).  


RESEARCH REFERENCES

Am. Jur. 2d. - 24 Am. Jur. 2d, Dismissal, Discontinuance, and Nonsuit, § 41 et seq.  

C.J.S. - 27 C.J.S., Dismissal and Nonsuit, §§ 1 et seq., 45 et seq. 35B C.J.S., Federal Civil Procedure, § 791 et seq.  

——————————

LR 75 and 76.

Rules text
See  Federal Rules of Civil Procedure 75 and 76. 
  

——————————

LR 77. Obtaining Orders


——————————

LR 77.1. Proper notice to adversary

Rules text
Except in emergency situations where it is impossible to contact opposing counsel, and in those situations where it is contemplated by the Federal Rules of Civil Procedure that an ex parte  motion or application (other than motions to proceed in forma pauperis  ) may be made to the Court, attorneys desiring to confer with a District Judge or Magistrate Judge of this Court in chambers relative to a case then pending shall first give proper notice to opposing counsel in the case disclosing the date, hour, and nature of the conference sought and shall satisfy the Judge, or Magistrate Judge, that such notice has been given. 
  

——————————

LR 77.2. Judge to whom request submitted

Rules text
An attorney seeking a court order in a case already pending shall submit his request or motion for the order to the Judge to whom the case has been assigned, if the Judge is present in the district. If the Judge is not present, the attorney shall contact the Clerk for instructions as to whom the request or motion shall be submitted. 
  

——————————

LR 77.3. Filing of orders

Rules text
Attorneys obtaining any order in chambers from a District Judge or Magistrate Judge of this Court shall forthwith deliver it to the Clerk for filing. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 56 Am. Jur. 2d, Motions, Rules and Orders, §§ 8, 10, 31, 38, 39.  

C.J.S. - 20 C.J.S., Costs, § 134 et seq. 35B C.J.S., Federal Civil Procedure, § 1281. 60 C.J.S., Motions and Orders, §§ 13, 19, 59(1), 62(7).  

——————————

LR 77.4. Notice

Rules text
In civil cases, the Clerk shall prepare and file a certificate reflecting the mailing of all notices, orders, and judgments to pro se  parties.  
  

——————————

LR 78

Rules text
See  Federal Rule of Civil Procedure 78. 
  

——————————

LR 79. Records And Documents


——————————

LR 79.1. Removal of original papers

Rules text
Original papers in custody of the Clerk shall not be removed by anyone except the Judges, Magistrate Judges, official court reporters, special masters, or law clerks of the Judges who may remove original papers as may be necessary to expedite the business of the Court. Duplicate files of pleadings, if available, may be removed by counsel with the consent of the Clerk. 
  

——————————

LR 79.2. Conditions of removal

Rules text
When papers are removed, they will not be permitted to be taken from the jurisdiction of the Court except when the original records are forwarded to the Court of Appeals in accordance with the Federal Rules of Appellate Procedure. 
  

——————————

LR 79.3. Original transcripts

Rules text
The original transcript of testimony and any record of proceedings filed with the Clerk of this Court by an official court reporter, or commissioner, shall not be removed from the office of the Clerk by counsel or the parties. 
  

——————————

LR 79.4. Exhibits and documents

Rules text
All exhibits received or offered into evidence at any trial or hearing shall be retained by the Clerk, who shall keep them in custody, except that documents of unusual bulk or weight and physical exhibits other than documents shall be retained by counsel for safekeeping. All models, diagrams, books, or other exhibits other than contraband received in evidence or marked for identification in an action or proceeding shall be removed by the filing party at the expiration of the time for the filing of a Notice of Appeal, or if an appeal is filed, after the final adjudication of the action or proceeding and disposition of the appeal. Said exhibits if not so removed may be destroyed or otherwise disposed of as the Clerk may deem proper after ten days notice to counsel. 
  

——————————

LR 79.5. Closed files

Rules text
All closed files of the Court may be forwarded to the federal records center serving this district. Thereafter, persons desiring use of any such files may, upon good cause shown, on an appropriate form furnished by the Clerk, request that such files be returned for examination in the Clerk's office. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 15A Am. Jur. 2d, Clerk of Court, § 23 et seq. 20 Am. Jur. 2d, Courts, § 51 et seq.  

——————————

LR 79.6. Civil case reports

Rules text
On the first day of each month, the Clerk shall make a written report to the Court, listing each pending motion in all civil cases for each division by giving the name and civil action number, and indicating the date of filing and nature of each such motion.  These civil case reports will be available for review in the Clerk's Office. 
  

——————————

LR 79.7. Sealed documents

Rules text
(a)   Except as required or allowed by statute or rule, no matter may be placed under seal without permission of the Court. 
  
(b)  Any person desiring to have any matter placed under seal shall present a motion setting forth the grounds why the matter presented should not be available for public inspection. The Clerk shall: (i) docket the motion as a Motion to Seal; (ii) refrain from labeling the filing as "sealed" or identifying the person seeking the sealing order unless the person consents; (iii) designate any accompanying materials as "sealed matter"; and (iv) maintain the motion and accompanying materials in a secure file pending a ruling on the Motion to Seal. 
  
(c)  If the Motion to Seal is denied, any materials which the person sought to have sealed, and which were submitted to the Clerk with the motion, shall be returned to the person, who shall then have the option of filing the materials in the normal course. 
  
(d)  Motions to Seal may extend to three layers of information: (1) the name of the movant; (2) the title of the filing sought to be sealed; and (3) the contents of the filing itself. In most cases, only the contents of the filing itself (e.g., proprietary data embodied within an in limine motion) will warrant sealing, not the title of the filing (e.g., Motion in Limine) or the identity of the movant (e.g., XYZ Tire Company). Therefore, unless the Court specifies otherwise, the Clerk shall construe all sealing orders to extend only to the contents of the underlying filing. The burden rests upon the moving party to justify all three sealing levels. The party seeking to have any matter placed under seal must rebut the presumption of the openness derived from the First Amendment by showing that closure is essential to preserve some higher interest and is narrowly tailored to serve that interest. 
  
(e)  A party who moves to seal any matter submitted to the Court shall indicate whether the matter should be sealed permanently or until: (1) the conclusion of the trial, (2) the entry of final judgment, (3) the conclusion of the direct appeal, or (4) some other specified time. The permanent sealing of a Court record is not preferred and should be sought only where temporary sealing is not adequate to protect the interest at stake. Upon the expiration of any temporary sealing period, the matter shall be unsealed and made a part of the public record. 
  

——————————

LR 80 through 82.

Rules text
See  Federal Rules of Civil Procedure 80 through 82. 
  

——————————

LR 83. Attorneys, Court Facilities, And Business


——————————

Attorneys - General.


Rules text

RESEARCH REFERENCES

Am. Jur. 2d. - 7 Am. Jur. 2d, Attorneys at Law, §§ 12-100, 141-145, 173-176. 75 Am. Jur. 2d, Trial, §§ 307-320.  

C.J.S. - 6 C.J.S., Appearances, §§ 18, 19. 7 C.J.S., Attorney and Client, §§ 10-28, 43-87, 104, 191-233.  

——————————

LR 83.1. Roll of attorneys

Rules text
The bar of this Court shall consist of those persons heretofore admitted to practice in this Court and those who may hereafter be admitted in accordance with this rule.  
  

——————————

LR 83.2. Eligibility

Rules text
Any attorney who is a member in good standing of the State Bar of Georgia is eligible for admission to the bar of this Court. 
  

——————————

LR 83.3. Procedure for admission

Rules text
(a)  Each applicant for admission to the bar of this Court shall file with the Clerk a written petition, on the form provided by the Clerk, setting forth his residence and office address, and the other courts to which he has been admitted to practice. The petition shall be signed by two members in good standing of the bar of this Court who recommend his admission. 
  
(b)  The Clerk shall furnish each petitioner with a set of instructions on the procedure for admission in the particular division of the Court where the petition is filed. A petition in the proper form will be presented to a judge of this Court. The petitioner will make suitable arrangements thereafter with the Clerk for his appearance and admission in open court or in chambers in accordance with the Court's instructions. 
  
(c)  When a petition is called, one of the members of the bar of this Court shall move the admission of the petitioner. When admitted, the petitioner shall take an oath in the following form: 
  
I do solemnly swear or affirm that I will support the Constitution of the United States; that I will bear true faith and allegiance to the government of the United States; that I will maintain the respect due to the courts of justice and judicial offices; that I will well and faithfully discharge my duties as an attorney and officer of this Court; and that I will demean myself uprightly and according to the law and the recognized standards of ethics of the legal profession. So help me God. 
  
(d)  The petitioner, after taking the foregoing oath, will then sign the roll of attorneys in the division where admitted and will pay to the Clerk the prescribed enrollment fee. 
  

——————————

LR 83.4. Permission to practice in a particular case

Rules text
(a)  Georgia bar members who reside in this district or maintain their principal place of business in this district shall not appear before this Court via pro hac vice  admission, but instead must join this Court's bar, even to represent someone in one (or an occasional) case. 
  
(b)  Any attorney not subject to LR 83.4(a), but who is in good standing with the bar of another federal district court, may be permitted to appear and participate in a particular case before this Court, whether civil or criminal, with the prior approval of this Court, subject to the following conditions: 
  
(1)  pro hac vice counsel must designate, by a writing filed in the case in which appearance is sought, some willing member of this Court's bar upon whom motions and papers may be served and who shall be responsible for and have full authority to act for and on behalf of the client in all proceedings related to the case including hearings, pretrial conferences, and trials, should the petitioner fail to respond to any court order for appearance or otherwise. For that designation to be effective, such local counsel must enter a written appearance in the case. 
  
(2)   pro hac vice counsel also must: (i) certify, in a writing filed with this Court, membership in good standing of a federal district court; (ii) file with the Clerk of this Court a certificate of good standing from that court; and (iii) provide a list of all cases filed in this Court in which petitioner has appeared as counsel. 
  
(c)  Any attorneys representing the United States Government, or any agency thereof, may appear and participate in particular actions or proceedings in an official capacity without a petition for admission, provided the attorney is a member of a federal district court's bar.  Any such attorney so appearing shall certify to the Court in writing that he or she has read and is familiar with the local rules.  Further, unless excused from doing so by the presiding judge, any such attorney shall be accompanied at hearings and trials by an Assistant United States Attorney of this district who shall also review and sign pleadings. 
  


JUDICIAL DECISIONS

Cited in Kirkland v. National Mtg. Network, Inc., 884 F.2d 1367 (11th Cir. 1989); Howard v. Brown, 738 F. Supp. 508 (S.D. Ga. 1988).  

——————————

LR 83.5. Disbarment and discipline

Rules text
(a)  Any attorney who appears in a case or proceeding, or who represents a party in interest in a case or proceeding, may for good cause shown, and after notice and hearing, be disbarred, suspended from practice for a definite time, reprimanded, or subjected to such other discipline as the Court may deem proper. 
  
(b)  If any attorney appearing in a case or proceeding, or representing a party in interest in a case or proceeding, has been disbarred or suspended from the practice of law by the State Bar of Georgia or the courts of the State of Georgia or any other state, or has been convicted of a felony or any crime involving moral turpitude, such attorneys  may be provisionally suspended forthwith from practice before this Court; and, unless good cause to the contrary is shown within thirty (30) days from the date of such suspension or conviction, an order of disbarment shall be entered. 
  
(c)  Any person who is not admitted to the bar of this Court or who has been disbarred or suspended, and who exercises in this Court any of the privileges as a member of its bar, or pretends to be entitled to do so, shall be in contempt of this Court and subjected to appropriate punishment. 
  
(d)  The standards of professional conduct of attorneys appearing in a case or proceeding, or representing a party in interest in such a case or proceeding, are governed by the Georgia Bar Rules of Professional Conduct and the American Bar Association's Model Rules of Professional Conduct.  When a conflict arises, the Georgia Bar Rules of Professional Conduct shall control.  A violation of any of these rules in connection with any matter pending before this Court may subject the attorney to appropriate disciplinary action. 
  
(e)  The notice of hearing for any proceeding to be conducted under subparagraph (a) of this Rule shall include the specifications of charges and complaints against any member of the bar considered by the Court for disciplinary action, the time by which a response thereto shall be made, and the time, date and place of any hearing therein. 
  
(f)  Any disciplinary proceedings under this Rule shall be closed except that the Court may, in its discretion, open to the public any such proceeding when justice so requires or when the subject of any disciplinary action so requests. 
  
(g)  Where in a matter pending before an Article I Judge it appears that any attorney appearing in case or proceeding, or representing a party in interest in such case or proceeding, has violated any of the rules referred to in subparagraph (d), the Article I Judge may initiate a proceeding in conformity with subparagraphs (a) and (d) through (f) of this Rule, may terminate the proceeding at any stage when the question raised is unsupported or unsubstantiated, and, if the proceeding is not terminated, shall at the conclusion of the proceeding submit to the Chief Judge of this Court proposed findings of fact and, where appropriate, a recommendation for the discipline of the offending member. 
  
The Article I Judge shall file his proposed findings and recommendations with the Court under seal and a copy thereof shall forthwith be mailed by the Clerk to the subject of the disciplinary action, who shall have fourteen days after service to file written objections to the proposed findings and recommendations. 
  
The Chief Judge of the District Court, or a District Judge designated by him, shall make a de novo  determination of those portions of the report or specified proposed findings or recommendations to which objection is made and may accept, reject, or modify, in whole or in part, the findings and recommendations made by the Article I Judge.  The Chief Judge or his designee may also receive further evidence or recommit the matter to the Article I Judge with instructions. 
  
This local rule is not intended to limit the power of the Article I Judge to exercise such criminal and civil contempt authority as conferred by Statute or Rule.  
  
(h)  Any disbarred or suspended attorney who wishes to be readmitted to practice before this Court shall submit any readmission petition to the Chief Judge of this Court and include: (a) a detailed explanation of why he believes he is fit to practice before this Court; (b) an express reference to the Order disbarring or suspending the attorney and file and a copy of that Order; (c) an acknowledgment that the attorney has engaged in the conduct which led to the Order of disbarment or suspension; (d) affidavits from five current members of this Court's bar who attest that the attorney is an ethical person of good moral character, good conduct, and professional responsibility; and (e) a request that a hearing be held before all the judges of this Court to consider the petition. 
  


JUDICIAL DECISIONS

Defense counsel in criminal case with special assistant attorney general as partner. - The canons of ethics governing attorney conduct in the United States District Court for the Southern District of Georgia do not preclude two court-appointed lawyers from representing a petitioner for habeas corpus relief because one of their partners happens to be a special assistant attorney general of Georgia, where the partner's appointment as special assistant attorney general calls for him to represent the Georgia Ports Authority on a case basis when the authority's regular counsel is unable to do so and where his duties as special assistant attorney general do not include the representation of the attorney general or any other official in Georgia's criminal justice system in any matter, including habeas corpus proceedings in federal court. Waters v. Kemp, 845 F.2d 260 (11th Cir. 1988).  

Reciprocal discipline not triggered. - While a federal district court had authority to discipline or suspend an attorney from the practice of law in its court for misconduct or violation of S.D. Ga. R. 83.5(c), it was not "another jurisdiction" within the meaning of Ga. St. Bar R. 4-102(d):9.4 that would trigger the truncated process of reciprocal discipline. In re Stubbs, 285 Ga. 702, 681 S.E.2d 113 (2009).  

Court to determine propriety of sanctions. - When the defendants asserted a litany of defenses including, but not limited to, insufficiency of process, improper venue, waiver, and statute of limitations, but admitted that no facts supported those defenses, the defendants' attorneys were required to show cause why the attorneys had not violated Fed. R. Civ. P. 11(c)(3); the court wished to determine the propriety of sanctions under S.D. Ga. R. 83.5(d) in light of Ga. St. Bar R. 4-102(d):3.1 and Ga. St. Bar R. 4-102(d):3.3(a). Bank of Ozarks v. Kingsland Hospitality, LLC,    F. Supp. 2d    (S.D. Ga. Oct. 5, 2012).  


RESEARCH REFERENCES

ALR. - Sexual conduct or orientation as ground for denial of admission to bar, 21 A.L.R.4th 1109.  

——————————

LR 83.6. Appearance by an attorney

Rules text
(a)  The filing of any pleadings shall, unless otherwise specified, constitute an appearance by the person who signs such pleading. 
  
(b)  An attorney representing a witness in any civil action or criminal proceeding, including a grand jury proceeding, or representing a defendant or prospective defendant in a grand jury proceeding, shall file a notice of appearance with the consent of the client endorsed thereon, with the Clerk on a form to be prescribed and furnished by the Court, except that the notice need not be filed when such appearance has previously been evidenced by the filing of pleadings in the action or proceeding. The notice shall be filed by the attorney promptly upon undertaking the representation and prior to the attorney's appearance on behalf of his client at any hearing or grand jury proceedings. When the appearance is in connection with a grand jury session, the notice of appearance shall be filed with the Clerk in such a manner as to maintain the secrecy requirements of grand jury proceedings. For the purpose of this rule, an attorney shall be deemed to be appearing for and representing a witness or party if he is present within the courthouse and advising such witness prior to entering the chambers of the grand jury or is interviewing witnesses of the grand jury before or after their appearance. 
  
(c)  Each attorney retained by defendants in criminal cases shall, within three (3) days after being retained, notify the Clerk in writing of his appearance as attorney of record and shall furnish a copy of said notice to the United States Attorney. Counsel becoming associated with counsel already of record in a criminal case or being substituted for counsel then of record in the case, upon being associated with or replacing counsel or upon being retained by a party or parties to the case, shall notify the Clerk in writing of his appearance in the case. Counsel so registered as counsel of record will not be relieved of such responsibility except upon order of the Court as hereinafter prescribed. 
  
(d)  Whenever a party has appeared by attorney, he may not thereafter appear or act in his own behalf in the action or proceeding, or take any step therein, unless an order of substitution shall first have been made by the Court, after notice to the attorney by such party and to the opposite party, provided, that the Court may hear a party in open court, notwithstanding the fact that he has appeared or is represented by an attorney. 
  
(e)  No attorney shall withdraw his appearance in any action or proceeding, either civil or criminal, except by leave of the Court as hereinafter prescribed. 
  
(f)  When an attorney dies, or is removed or suspended or ceases to act as such as hereinafter prescribed, a party to an action or proceeding for whom he was acting as attorney must, before any further proceedings are had in the action on his behalf, appoint another attorney or appear in person, unless such party is already represented by another attorney. Failure to so act or to so appear in person and to furnish his address to the Clerk shall constitute a default on his part.  
  
(g)  If an attorney for any party is examined as a witness in an action or proceedings, and gives testimony on the merits, he shall not argue the merits of the case or proceeding, either to the Court or jury, except with the permission of the Court. 
  
(h)  Only one attorney on each side shall examine or cross examine a witness, and not more than two (2) attorneys on each side shall argue the merits of an action or proceeding unless the Court shall otherwise prescribe. 
  

——————————

LR 83.7. Withdrawal as attorney of record

Rules text
Attorneys representing parties in any case, desiring to have their names stricken of record, shall so request one of the District Judges of this Court, in writing and in duplicate, through the Clerk of this Court, and shall disclose that such attorney has given due notice to his client of his intention to withdraw from the case, and shall specify the manner of such notice to the client, attaching copy of the notice. Such notice to the client shall be given at least fourteen (14) days prior to the request to the Court. Upon the filing of the request with the Clerk, a copy thereof shall forthwith be mailed to the client and within fourteen (14) days thereafter, such request shall be presented by the Clerk to the District Judge for his action thereon. Ordinarily, counsel will not be allowed to withdraw after pretrial if such withdrawal will delay the trial of the case, in which event the attorney shall continue as responsible for the handling of the case. 
  

——————————

LR 83.8. Relations with jury

Rules text
All attempts to curry favor with juries by fawning, flattery, or pretending solicitude for their personal comfort are unprofessional. Suggestions of counsel, looking to the comfort or convenience of jurors and propositions to dispense with argument or peremptory challenges, should be made to the Court out of the presence of the jury or its hearing. Before and during the trial, a lawyer shall avoid conversing or otherwise communicating with a juror on any subject, whether pertaining to the case or not. No party,  attorney, or other person shall, without Court approval, make or attempt any communication relating to any feature of the trial of any case with any regular or alternate juror who has served in such case, whether or not the case was concluded by verdict.  
  

  Editor's notes. - This rule is set out as submitted in July 1998 by Henry Crumley, Clerk of Court. The Judicial Council's Rules Committee considered these amendments to the Southern District of Georgia's Local Rules and determined not to modify or abrogate the proposed rules as submitted.  


RESEARCH REFERENCES

ALR. - Propriety of attorney's communication with jurors after trial, 19 A.L.R.4th 1209.  

——————————

LR 83.9. Leaves of absence

Rules text
An application by an attorney for a leave of absence shall be in writing, listing all cases by name and number for which protection is desired by the attorney. Said application shall show that notice thereof has been given to opposing counsel in each of said cases. In the absence of prompt objection thereto, in writing, such leave may be granted as a matter of course. 
  

——————————

LR 83.10. Disciplinary actions

Rules text
In any disbarment or disciplinary action brought against any member of the bar of this Court, the United States Attorney shall prosecute such action representing the bar of this Court. 
  

——————————

LR 83.11. Indigent representation - Statement of policy

Rules text
The historic and present obligation of the bar to provide legal counsel and representation to those who cannot afford to pay is recognized and established as the policy of this Court. In years past, before the organization and funding of legal services corporations and the enactment of legislation providing payment for services in appointive criminal cases, many lawyers fairly and dutifully responded to the call for indigent representation. Increasingly, it is perceived that lawyers who regularly and frequently practice in this Court have no contact whatsoever with the indigent client in civil or criminal cases. This Court will not participate in or permit an abdication of the lawyer's fundamental responsibility to provide legal services to indigents. It is observed that such services are more effective and produce greater professional fulfillment when provided voluntarily rather than compulsorily. All members of the bar of this Court who possess the mental and physical ability, regardless of age, are expected to provide legal services, on occasion, to indigents. See also,  LCrR 44.1. 
  
The roll of attorneys as provided to the judicial officers by the Clerk's Office shall constitute the "panel of attorneys" as that term is used in the Plan for the Implementation of the Criminal Justice Act of 1964, As Amended, which plan is a public record available at each divisional office of the Clerk of this Court. 
  
In making appointments for attorneys to represent indigent in criminal or civil cases, the Magistrates Judges, the Clerk, and the District Judges shall consider the frequency of the appearances of lawyers in civil or criminal cases in this Court without regard to the residency or principal office maintained by the lawyer. Those lawyers whose appearances predominate in a particular division shall be given preference for appointments in such division, but  shall be subject to appointment to a case in any division of this Court. 
  

——————————

Attorneys - Guidelines for Courtroom Conduct.

Rules text
These instructions are designed to promote uniformity and proper decorum in the courtroom practice of this district. Members of the bar should adhere to these instructions to the maximum practical extent. 
  

——————————

LR 83.12. Examination of witnesses and argument

Rules text
(a)  Counsel should conduct examination of witnesses from the lectern or the counsel table. 
  
(b)  Do not approach a witness without asking permission of the Court. When permission is granted for the purpose of working with an exhibit, resume the examination from the table or lectern when finished with the exhibit. 
  
(c)  Rise when addressing the Court or jury and when making objections. 
  
(d)  During opening statement and argument, counsel should stand at the lectern or table unless the Court grants permission to approach another area for a proper purpose. 
  

——————————

LR 83.13. Objections to questions

Rules text
(a)  When objecting, state only that you are objecting and specify the ground or grounds of objection. Do not use objections for the purpose of making a speech, recapitulating testimony, or attempting to guide the witness. 
  
(b)  Argument upon the objection will not be heard until permission is given or argument is requested by the Court. 
  

——————————

LR 83.14. Decorum

Rules text
(a)  Colloquy or argument between attorneys is not permitted. Address all remarks to the Court. 
  
(b)  In a jury case, if there is an offer of stipulation, first confer with opposing counsel about it. 
  
(c)  Do not ask the reporter to mark testimony. All requests for re-reading of questions or answers shall be addressed to the Court.  
  
(d)  Counsel during trial shall not exhibit familiarity with witnesses, jurors, or opposing counsel. The use of first names is to be avoided. During arguments, no juror should be addressed individually or by name. 
  
(e)  During the argument of opposing counsel, remain seated at the counsel table and be respectful. Never divert the attention of the Court or the jury. 
  

——————————

LR 83.15. The witness

Rules text
(a)  Witnesses shall be treated with fairness and consideration; they shall not be shouted at, ridiculed, or otherwise abused. 
  
(b)  No person shall ever by facial expression or other conduct exhibit any opinion concerning any testimony which is being given by a witness. Counsel should admonish their clients and witnesses about this common occurrence. 
  

——————————

LR 83.16. Court hours and promptness

Rules text
(a)  The Court makes every effort to commence proceedings at the time set. Promptness is expected from counsel and witnesses.  
  
(b)  If a witness was on the stand at a recess or adjournment, have the witness on the stand ready to proceed when Court is resumed.  
  
(c)  Arrange the schedule of your case so that you will not run out of witnesses and cause unnecessary delay. 
  

——————————

LR 83.17. Doctors and other professional witnesses - Out of sequence

Rules text
The Court attempts to cooperate with physicians, engineers, and other professional witnesses and will, except in extraordinary circumstances, accommodate them by permitting them to be put on out of sequence. Anticipate any such possibility and discuss it with opposing counsel. If there is objection, confer with the Court in advance. 
  

——————————

LR 83.18. Exhibits

Rules text
(a)  Each counsel shall keep a list of all exhibits.  
  
(b)  Whenever possible, have photocopies of an exhibit for the Court, opposing counsel, and the witness. 
  
(c)  Each counsel is responsible for any exhibits which he secures from the Clerk. At each noon-time or end-of-the-day adjournment, return all exhibits to the Clerk. 
  
(d)  Documents and other exhibits, where practical, should be tagged as exhibits and shown to opposing counsel before  their use in court. 
  
(e)  Exhibits should be pre-marked and tagged before identification in open court. When referring to the exhibit, counsel should briefly describe its nature for the record.  
  
(f)  Ordinarily, exhibits should be offered in evidence when they become admissible rather than at the end of counsel's case.  
  
(g)  When counsel or witnesses refer to an exhibit, mention should also be made of the exhibit number so that the record will be clear. 
  
(h)  Where maps, diagrams, pictures, etc. are being used as exhibits, and locations or features on such documents are being pointed out by witnesses or counsel, such locations should be indicated by appropriate markings on the documents if not readily apparent from the documents themselves. Unnecessary markings should be avoided. Markings on exhibits should only be made after receiving the Court's permission to do so. 
  
(i)  Where several exhibits are contained within an envelope, package or box, mark the container as exhibit 1, for example, and the others as exhibit 1-A, 1-B, etc. 
  
(j)  At pretrial conference, attorneys are given a form for a list of exhibits and exhibit tags. These forms are to be copied to provide as many copies as needed. On the day of trial, deliver three copies of the exhibit list to the Clerk. (For unusual exhibits, contact the Courtroom Deputy Clerk for instructions). 
  

——————————

LR 83.19. Difficult questions - Advance notice

Rules text
If you have reason to anticipate that any question of law or evidence is difficult or will provoke an argument, give the Court advance notice. 
  

——————————

LR 83.20. Depositions - Filing and use during trial

Rules text
(a)  All depositions which are used in the trial, either as evidence or for impeachment, must be signed and filed before the trial commences. 
  
(b)  Portions of depositions used for impeachment may be read to the jury during the cross-examination, with pages and lines indicated for the record before reading. However, prior to reading, the witness should be shown the pages and lines and permitted to read them to himself. 
  

——————————

LR 83.21. Use of answers to interrogatories and requests for admissions

Rules text
Where there has been extensive discovery and counsel expects to offer answers to interrogatories or requests for admissions extracted from several separate documents, a document showing such question and answer or admission shall be prepared with copies for the Court and opposing counsel. This eliminates the time-consuming process of thumbing through extensive files to locate the particular items. 
  

——————————

LR 83.22. Opening statements

Rules text
Confine your opening statements to what you expect the evidence to show. It is not proper to use the opening statement to argue the case or instruct as to the law. 
  

——————————

Court Facilities And Business.


——————————

LR 83.23. Prohibited and permitted conduct

Rules text
The taking of photographs and operating of tape recorders in the courtroom or its environs and radio or television broadcasting from the courtroom or its environs during the progress of or in connection with judicial proceedings, including proceedings before a United States Magistrate Judge, Bankruptcy Judge, or Administrative Law Judge, whether or not court is actually in session, are prohibited. A Judge may, however, permit (1) the use of electronic or photographic means for the presentation of evidence or the perpetuation of a record, and (2) the broadcasting, televising, recording, or photographing of investiture, ceremonial, or naturalization proceedings. 
  

——————————

LR 83.24. Environs

Rules text
The courtroom and its environs, as such terms are used in Local Rule LR 83.23, shall include any portion of any United States courthouse building and the exterior steps to such buildings, and parking areas adjacent to such buildings if such areas are owned by the United States Government. Where the interest of justice or public safety may so require, the Court may direct the Marshal to extend the environs of the courtroom, as such term is contemplated in Local Rule LR 83.23, to the curb or edge of the public streets or thoroughfares adjacent to any United States courthouse building. 
  

——————————

LR 83.25. Exceptional situations

Rules text
At the request of the United States Marshal or the United States Attorney, the Court may direct other limitations on photography and broadcasting to maintain the secrecy of grand jury proceedings, to protect jurors and witnesses, and to further the interest of justice in unusual, hazardous, or inflammatory circumstances. 
  

——————————

LR 83.26. Purpose and excluded areas

Rules text
It is the purpose of Local Rule LR 83.23 to preserve and protect the dignity and solemnity of court proceedings, to promote public safety, and to facilitate access to court functions by the public and court officers. Nothing herein contained shall be construed unreasonably so as to restrict the constitutional rights of any individual. The environs of the courtroom as defined in Local Rule LR 83.24 shall not include the office area of any elected official within any United States courthouse, nor shall it include the office area of any other agency within such buildings where photography, broadcasting, and recording has been invited or authorized by the person in charge thereof with respect to a matter which is unrelated to court proceedings. 
  

——————————

LR 83.27. Security

Rules text
When magnetometers are deemed necessary by a Judge of this district and placed into operation by the United States Marshal Service, it will be required that all persons entering a facility so protected be cleared through the magnetometer prior to being granted access. 
  
Federal employees and agents may be granted access upon production of valid government identification or personal recognition by the Court Security Officer (CSO) or Marshal.  All briefcases, packages, and purses will be inspected if they fail to clear the magnetometer. 
  

——————————

LR 83.28. Release of information by courthouse personnel

Rules text
All courthouse supporting personnel, including but not limited to the United States Marshal and his deputies, the Clerk and his deputies, the Probation Officer and probation clerks, bailiffs, court reporters, and any employees or subcontractors retained by the official court reporters, are prohibited from disclosing to any person, without authorization from the Court, any information relating to a pending grand jury proceeding, criminal case, or civil case that is not part of the public record of the Court. The public record of each case shall be those materials which are contained in the court's official file as maintained by the Clerk except such parts thereto as may be sealed, secret, impounded or specially set aside for in camera  inspection.  This prohibition specifically applies to grand jury proceedings, and to in camera  arguments and hearings held in chambers or otherwise outside the presence of the public.  Pleadings received by the Clerk relating to plea bargains shall not be made a part of the public record until trial has commenced.  Courthouse personnel contact with media representatives regarding official court business shall be limited to providing them access and copies of the public record to which the general public is entitled, and to no other commentary, opinion, or assistance. 
  

——————————

LR 83.29. Judicial proceedings - Special cases

Rules text
In a widely publicized or sensational criminal case, the Court, on motion of either party or on its own motion, may issue a special order governing such matters as extrajudicial statements by parties and witnesses which are likely to interfere with the rights of the accused to a fair trial by an impartial jury, the seating and conduct in the courtroom of spectators and news media representatives, the management and sequestration of jurors and witnesses, and any other matters which the Court may deem appropriate for inclusion in such order. 
  

——————————

LR 83.30. Only for court business

Rules text
The various courtrooms of the United States District Court are solely for trials, hearings and transaction of other court business. The courtrooms will not be utilized for any other purpose unless approved by a Judge of this Court. 
  

——————————

LR 83.31. No weapons allowed

Rules text
No persons including law enforcement officers, except the United States Marshal and his duly assigned deputy Marshals, and federal protective officers on assignment or upon call, shall wear or bring any firearm or other weapon into the courtroom of any United States Courthouse or federal building in the Southern District of Georgia unless specifically authorized to do so by a Judge of this Court. Any firearm or weapon shall be checked with the Marshal. A willful failure to comply with this rule shall subject the offender to a rule for contempt and such offender may be subjected to appropriate disciplinary action by the Court. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 20 Am. Jur. 2d, Courts, § 39.  

——————————

LR 83.32. Transcripts

Rules text
All orders to an official court reporter for the transcription of the record or any portion thereof in all cases, including depositions, shall be in writing, signed by lead counsel for the party ordering such transcription, and filed with the record. The party ordering such transcript, except in CJA cases, cases proceeding in forma pauperis,  or cases in which the government is the party ordering such transcription, shall pay to the reporter, in advance, the reasonable estimate of the cost of such transcription as made by the court reporter. 
  

——————————

LR 83.33. Compensation

Rules text
The compensation of an official court reporter shall be as established by order from time to time, pursuant to the authority of the Judicial Conference of the United States.  
  

——————————

Appendix of Forms


——————————

                  Appendix.

Rules text
    

             

  
  

 UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF GEORGIA 

__________________ DIVISION 

  
  ________________________               :  

  
               : 

  
      Plaintiff,              : 

  
               : 

  

    vs.              :                    Case No. __________________________ 
 
  
               : 

  
  ________________________               : 

  
               : 

  
      Defendant.              :  

  
  

 CERTIFICATE OF COUNSEL 

REFILED OR RELATED CASES 

S.D. Ga. LR 3.1 

  
  Pursuant to the Local Rules of this Court, I hereby certify that this is a refiled case which involves substantially the same issues or parties as in the case of ________________________, plaintiff vs.  __________________, defendant, Civil Action No. ____________, or that this case relates to property included in, involves the same issues appearing in, or grows out of the same transaction involved in a case already pending in ______________________________ Court, captioned ____________________, plaintiff, vs. __________________ defendant, Civil Action No. __________________. 

  
  This _____________ day of _____________, 20____. 

  

                     ________________________________________________________ 
 
  
                     Name 

  

                     Attorney for _________________________________________  
 
  
   
 

——————————

                  Appendix.

Rules text
    

             

  
  

 UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF GEORGIA 

__________________ DIVISION 

  
  ________________________               :  

  
               : 

  
               : 

  
               : 

  

    vs.              :                    Case No. __________________________ 
 
  
               : 

  
  ________________________               : 

  
               : 

  
               :  

  
  

 DISCLOSURE STATEMENT 

S.D. Ga. LR 7.1.1 

  
  The undersigned, counsel of record for ________________________, certifies that the following is a full and complete list of the parties in this action: 

  
  Name          Identification & Relationship 
 
  
  The undersigned further certifies that the following is a full and complete list of officers, directors, or trustees of the above-identified parties: 

  
  Name          Identification & Relationship 
 
  
  The undersigned further certifies that the following is a full and complete list of other persons, firms, partnerships, corporations, or organizations that have a financial interest in, or another interest which could be substantially affected by, the outcome of this case (including a relationship as a parent or holding company or any publicly-held corporation that holds 10% or more of a party's stock): 

  
  Name  Identification, Relationship & Interests  
 
  
   
 

——————————

                  Appendix.

Rules text
    

             

  
  

 IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF GEORGIA 

__________________ DIVISION 

  
  ________________________              :  

  
               : 

  
               : 

  
               : 

  

    vs.              :                    Case No. __________________________ 
 
  
               : 

  
  ________________________              : 

  
               : 

  
               :  

  
  

 RICO STATEMENT  

S.D. Ga. LR 9.1 

  
  This statement includes the facts the plaintiff is relying upon to initiate this RICO complaint as a result of the "reasonable inquiry" required by Federal Rule of Civil Procedure 11. 

  
   1.  State whether the alleged unlawful conduct is in violation of 18 U.S.C. § 1962(a), (b), (c) and/or (d). 

  
   2.  List each defendant and state the alleged misconduct and basis of liability of each defendant. 

  
   3.  List the alleged wrongdoers, other than the defendants listed above, and state the alleged misconduct of each wrongdoer. 

  
   4.  List the alleged victims and state how each victim was allegedly injured. 

  
   5.  Describe in detail the pattern of racketeering activity or collection of unlawful debts alleged for each RICO claim. A description of the pattern of racketeering shall include the following information: 

  
    (a)  List the alleged predicate acts and the specific statutes which were allegedly violated; 

  
    (b)  Provide the dates of the predicate acts, the participants in the predicate acts and a description of the facts surrounding the predicate acts; 

  
    (c)  If the RICO claim is based on the predicate offenses of wire fraud, mail fraud or fraud in the sale of securities, the "circumstances constituting fraud or mistake shall be stated with particularity." Fed. R. Civ. P. 9(b). Identify the time, place and content of the alleged misrepresentations and the identity of persons to whom and by whom the alleged misrepresentations were made; 

  
    (d)  State whether there has been a criminal conviction for violation of the predicate acts; 

  
    (e)  State whether civil litigation has resulted in a judgment in regard to the predicate acts; 

  
    (f)  Describe how the predicate acts form a "pattern of racketeering activity"; and 

  
    (g)  State whether the alleged predicate acts relate to each other as part of a common plan. If so, describe in detail. 

  
   6.  Describe in detail the alleged enterprise for each RICO claim. A description of the enterprise shall include the following information: 

  
    (a)  State the names of the individuals, partnerships, corporations, associations or other legal entities which allegedly constitute the enterprise; 

  
    (b)  Describe the structure, purpose, function and course of conduct of the enterprise; 

  
    (c)  State whether any defendant is an employee, officer or director of the alleged enterprise; 

  
    (d)  State whether any defendant is associated with the alleged enterprise; 

  
    (e)  State whether you are alleging that the defendants are individuals or entities separate from the alleged enterprise or that the defendants are the enterprise itself, or members of the enterprise; and 

  
    (f)  If any defendant is alleged to be the enterprise itself, or members of the enterprise, explain whether such defendants are perpetrators, passive instruments or victims of the alleged racketeering activity. 

  
   7.  State and describe in detail whether you are alleging that the pattern of racketeering activity and the enterprise are separate or have merged into one entity. 

  
   8.  Describe the alleged relationship between the activities of the enterprise and the pattern of racketeering activity. Discuss how, if at all, the racketeering activity differs from the usual and daily activities of the enterprise. 

  
   9.  Describe what benefits, if any, the alleged enterprise receives from the alleged pattern of racketeering. 

  
   10.  Describe the effect of the activities of the enterprise on interstate or foreign commerce. 

  
   11.  If the complaint alleges a violation of 18 U.S.C. § 1962(a), provide the following information: 

  
    (a)  State who received the income derived from the pattern of racketeering activity or through the collection of an unlawful debt; and 

  
    (b)  Describe the use or investment of such income. 

  
   12.  If the complaint alleges a violation of 28 U.S.C. § 1962(b), describe in detail the acquisition or maintenance of any interest in or control of the alleged enterprise. 

  
   13.  If the complaint alleges a violation of 18 U.S.C. § 1962(c), provide the following information: 

  
    (a)  State who is employed by or associated with the enterprise; and 

  
    (b)  State whether the same entity is both the liable "person" and the "enterprise" under § 1962(c). 

  
   14.  If the complaint alleges a violation of 18 U.S.C. § 1962(d), describe in detail the alleged conspiracy. 

  
   15.  Describe the alleged injury to business or property. 

  
   16.  Describe the direct causal relationship between the alleged injury and the violation of the RICO statute. 

  
   17.  List the damages sustained for which each defendant is allegedly liable. 

  
   18.  List all other federal causes of action, if any, and provide the relevant statute numbers. 

  
   19.  List all pendent state claims, if any. 

  
   20.  Provide any additional information that you feel would be helpful to the Court in processing your RICO claim. 

  
    This ____________ day of ______________, 20____. 

  

                       ______________________________________________________ 
 
  
                       Attorney for Plaintiff  

  
   
 

——————————

                  Appendix.
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 UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF GEORGIA 

__________________ DIVISION 

  
  ________________________              :  

  
               : 

  
      Plaintiff,              : 

  
               : 

  

    vs.              :                    Case No. __________________________ 
 
  
               : 

  
  ________________________              : 

  
               : 

  
      Defendant.              :  

  
  

 NOTICE OF ALTERNATIVE DISPUTE RESOLUTION 

and 

CASE MANAGEMENT PROCEDURES 

(LITIGANTS' BILL OF RIGHTS) 

S.D. Ga. LR 16.7 

  
  Litigants in this Court may wish to utilize procedures that are available to assist the speedy and efficient resolution of civil cases. This notice must  be furnished by plaintiff's counsel to his client and served with the complaint upon all defendants. Counsel for each party represented shall ensure that the notice is filled out, signed by the party, and returned to the Clerk's office (1) by counsel for the plaintiff within 15 days of filing the complaint, and (2) by counsel for the defendant with the answer or other responsive pleading. 

  
  

 Notice to Parties and Counsel 

  
  1.  If all parties in a case elect to do so, a civil case in this Court can be referred to non-binding mediation. The purpose of such is to assist the parties in understanding the strengths and weaknesses of their respective positions and to facilitate settlement. 

  
   Do you wish to use such a procedure and for your lawyer to meet with opposing counsel and a Judge of this Court to establish a mediation plan for this case? 

  
                      ______________________________  

  
                        (answer yes or no)  

  
  2.  If the parties in a case elect to do so, a civil case in this Court can be referred to binding or non-binding arbitration. In some instances, arbitration may be quicker, cheaper, and less formal than litigation. Its outcome can be binding or purely advisory, depending on the parties' agreement. The parties can also agree to tailor the rules of procedure. 

  
   Do you wish to consider such a procedure and for your lawyer to meet with opposing counsel and a Judge of this Court to establish an arbitration plan for this case? 

  
                      ______________________________  

  
                        (answer yes or no)  

  
  3.  If all parties in a case consent and the Court concurs, the right to proceed before a United States District Judge may be waived, and the case can be presided over by a United States Magistrate Judge. 

  
   Would you like to consider  use of a Magistrate Judge and receive more information on this alternative? 

  
                      ______________________________  

  
                        (answer yes or no)  

  
  4.  After the complaint and answer are filed in a case, the rules of this Court normally allow four (4) months for the completion of discovery. If discovery continues for a longer period of time, it will be because the attorneys have requested an extension of time from the Court. 

  
  5.  If justified by the complexity or difficulty of a case, the Court will consider the entry of a special case management order. After hearing from the parties, this order would supersede the Local Rules and provide new dates for the different aspects of discovery, amendments to the pleadings, the filing of motions, conferences with the Court, and preparation for the ultimate pretrial order and trial of the case. 

  
   The lawyers for all of the parties are encouraged to consult concerning the need for such a case management order. 

  
  6.  At the completion of discovery and before trial, each party will be required to participate in the filing of a pretrial order. In most cases, there will also be a pretrial conference with the presiding Judge. At the conference, the Court will inquire about the prospects for settlement of the case. Normally the Court will require the client to be present in person or by telephone. 

  
   By Order of the Court. 

  
                      ______________________________  

  
                        Clerk of Court  

  
   I have reviewed with my attorney the above notice and have indicated my desired responses to paragraphs 1, 2, and 3. 

  
   This ____________ day of _____________, 20____. 

  
                   ____________________________________________  

  
                    Name and signature of party or Representative  

  
  

 Certificate of Counsel 

  
  I have furnished a copy of this notice to the party represented by me (including any insurance company assisting with the cost of defense) and discussed with my client responses to paragraphs 1, 2, and 3 which have been noted. I have also served opposing counsel with a copy of this completed notice. 

  
  This ____________ day of _____________, 20____. 

  
                    ________________________________________ 

  
                    Attorney for __________________ 

  
  

  
  NOTE: If there is unanimity among the parties that the case should be referred to mediation, arbitration, or a Magistrate Judge, counsel for the plaintiff shall so notify the Clerk, who will then inform the presiding District Judge of the parties' interest in one or more of these procedures.   

  
   
 

——————————
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 UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF GEORGIA 

__________________ DIVISION 

  
               )  

  
               ) 

  
      Plaintiff              ) 

  
               ) 

  
    v.              )                    Case No. 

  
               ) 

  
               ) 

  
               ) 

  
      Defendant              )  

  
  

 RULE 26(f) REPORT 

  

  1. Date of Rule 26(f) conference: _________________________________________ 
 
  
  2. Parties or counsel who participated in conference: 

  
  ________0 

  
  ________0 

  
  ________0 

  
  3. If any defendant has yet to be served, please identify the defendant and state when service is expected. 

  
  ________0 

  
  4. Date the Rule 26(a)(1) disclosures were made or will be made: 

  
   __________________________________ 
 
  
  5. If any party objects to making the initial disclosures required by Rule 26(a)(1) or proposes changes to the timing or form of those disclosures, 

  
  
   (a) Identify the party or parties making the objection or proposal: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  
   (b) Specify the objection or proposal: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  6. The Local Rules provide a 140-day period for discovery. If any party is requesting additional time for discovery, 

  
  
   (a) Identify the party or parties requesting additional time: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  
   (b) State the number of months the parties are requesting for discovery: 

  
  
     __________________________________ months 

  
  
   (c) Identify the reason(s) for requesting additional time for discovery: 

  
  
     ______ Unusually large number of parties 

  
  
     ______ Unusually large number of claims or defenses 

  
  
     ______ Unusually large number of witnesses 

  
  
     ______ Exceptionally complex factual issues 

  
  
     ______ Need for discovery outside the United States 

  
  
     ______ Other: ______________________________ 

  
  
   (d) Please provide a brief statement in support of each of the reasons identified above: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  7. If any party is requesting that discovery be limited to particular issues or conducted in phases, please 

  
  
   (a) Identify the party or parties requesting such limits: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  
   (b) State the nature of any proposed limits: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  8. The Local Rules provide, and the Court generally imposes, the following deadlines: 

  
  
  Last day for filing motions to add           60 days after issue is joined  

  
  
  or join parties or amend pleadings 

  
  
  Last day to furnish expert witness           60 days after Rule 26(f)  

  
  
  report by plaintiff           conference 

  
  
  Last day to furnish expert witness           90 days after Rule 26(f)  

  
  
  report and disclosures by defendant           conference (or 60 days  

  
            after the answer,  

  
            whichever is later) 

  
  
  Last day to file motions           30 days after close of  

  
            discovery 

  
  
   If any party requests a modification of any of these deadlines, 

  
  
   (a) Identify the party or parties requesting the modification: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  
   (b) State which deadline should be modified and the reason supporting the request: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  9. If the case involves electronic discovery, 

  
  
   (a) State whether the parties have reached an agreement regarding the preservation, disclosure, or discovery of electronically stored information, and if the parties prefer to have their agreement memorialized in the scheduling order, briefly describe the terms of their agreement: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  
   (b) Identify any issues regarding electronically stored information as to which the parties have been unable to reach an agreement: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  10. If the case is known to involve claims of privilege or protection of trial preparation material, 

  
  
   (a) State whether the parties have reached an agreement regarding the procedures for asserting claims of privilege or protection after production of either electronic or other discovery material: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  
   (b) Briefly describe the terms of any agreement the parties wish to have memorialized in the scheduling order (or attach any separate proposed order which the parties are requesting the Court to enter addressing such matters): 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  
   (c) Identify any issues regarding claims of privilege or protection as to which the parties have been unable to reach an agreement: 

  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  

     ______________________________________________________________________  
 
  
  11. State any other matters the Court should include in its scheduling order: 

  
  

  _________________________________________________________________________  
 
  
  

  _________________________________________________________________________  
 
  
  12. The parties certify by their signatures below that they have discussed the nature and basis of their claims and defenses and the possibilities for prompt settlement or resolution of the case. Please state any specific problems that have created a hindrance to the settlement of the case: 

  
  
  ________0 

  
  

  _________________________________________________________________________  
 
  
  

  _________________________________________________________________________  
 
  
  
  This _____________ day of _____________, 20____. 

  
   Signed: ______________________________  
 
  
                         Attorney for Plaintiff 
 
  
       ______________________________  
 
  
                       Attorney for Defendant 
 
  
   
 

——————————

Local Rules for Admiralty and Maritime Claims


——————————

LAdR 1. Title and Scope.

Rules text
(a)  The Title of these Rules is "Local Rules for Admiralty and Maritime Claims in the United States District Court, Southern District of Georgia." 
  
(b)  These Rules apply to admiralty and maritime claims within the meaning and contemplation of Rule 9(h) of the Federal Rules of Civil Procedure and remedies within Supplemental Rule A of the Supplemental Rules For Certain Admiralty and Maritime Claims, Federal Rules of Civil Procedure, unless inconsistent therewith. The general local rules are also applicable unless inconsistent herewith. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, §§ 1-8, 133-141.  

C.J.S. - 2 C.J.S., Admiralty, §§ 5, 6.  

——————————

LAdR 2. Process: Return Thereof.

Rules text
(a)  All process shall be issued by the Clerk without order, except suits prosecuted in forma pauperis  sought to be filed without pre-payment of fees or costs or without security. 
  
(b)  Unless otherwise ordered by the Court, all process from this Court within the scope of Supplemental Rules C and D shall be returnable by Verified Claim within fourteen (14) days after execution of the process and by motion or answer within twenty-one (21) days following the filing of the claim pursuant to Supplemental Rule C(6). 
  
(c)  Unless otherwise ordered by the Court, Federal Rule of Civil Procedure Rule 9(h) process from this Court in personam shall be by civil summons returnable twenty-one (21) days after service of the process except process within the contemplation of Supplemental Rule B which shall be in conformity therewith. 
  
(d)  Whenever a vessel is to be served, the party seeking service shall inform the Marshal of the registry of the vessel to be served, provided, however, that failure to so inform the Marshal shall not be cause for the Marshal to refuse to serve the said vessel or in any way invalidate service of said vessel. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, §§ 153-156.  

C.J.S. - 2 C.J.S., Admiralty, §§ 153-159.  

——————————

LAdR 3. Publication.

Rules text
(a)  Publication required by Supplemental Rule C(4) shall be made once, without further Court order, in a newspaper of general circulation in the county where the property is seized. 
  
(b)  If the property arrested is not released within fourteen (14) days after execution of process, publication hereunder shall, unless otherwise ordered, be caused by the plaintiff or intervenor to be made within twenty-one (21) after execution of process. 
  
(c)  Such notice shall be substantially as follows, except and unless otherwise provided in actions for the enforcement of forfeitures for violation of any statute of the United States: 
  

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF GEORGIA 
  
Caption of Case 
  
NOTICE: The United States Marshal, Southern District of Georgia, has arrested the [(Vessel and appurtenances) (property)] in the above causes, civil and maritime for [nature of claim, i.e., contract, salvage, damage, collision, foreclosure of preferred mortgage, etc.] amounting to [$ (and nature of unliquidated items.)]. Process returnable on [month, day and year, i.e., 30 days following execution of process as measured by Rule 6(a), Federal Rules of Civil Procedure] at the (name of Courthouse), (city), (state), and any person claiming any interest therein must appear no later than that date and file written claims, answer or other defense, in person, or by attorney, or default and condemnation will be ordered. 
  
DATED at [city of publication], [State], [month, day and year of publication]. 
  
[Name] 
  
[Address] 
  
Attorney(s) for [(Plaintiff) (Intervenor)] 
  
(d)  Plaintiff or intervenor will cause to be furnished to the Marshal of this Court, at the time process issues in Supplemental Rule B, C, and D actions, a prepared statement of attachment and garnishment or arrest with blanks for completion of date thereof and for signature below the name and title of such Marshal, together with a self addressed envelope to plaintiff or plaintiff's attorney with sufficient postage affixed. The Marshal of this Court will promptly cause same to be completed and mailed after execution of process. 
  
(e)  Plaintiff shall effect publication, required by Supplemental Rule F(4), without further Court order, in a newspaper of general circulation in the Division where the case is pending. 
  
(f)  Whenever publication is required by Supplemental Rules C(4) and F(4), plaintiff or intervenor will cause to be filed with the Clerk, not later than the return date, sworn proof of publication by or on behalf of the publisher or the editor in charge of legal notices of the newspaper in which published, together with a copy of the proof of publication, or publication or reproduction thereof. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, § 161. 62B Am. Jur. 2d, Process, §§ 109-129.  

C.J.S. - 2 C.J.S., Admiralty, § 157. 72 C.J.S., Process, §§ 58-72.  

——————————

LAdR 4. Notice of Sale, Publication of.

Rules text
Notice of sale of property in suits in rem  and quasi in rem,  except in suits on behalf of the United States where other notice is prescribed by statute, shall be caused by the Marshal to be published in any one of the newspapers set forth in Rule 303(a) of these Local Rules and published at least twice, the first publication to be at least one week prior to the date of sale and the second publication to be at least three days prior to the date of sale, unless otherwise ordered by the Court. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, §§ 166-168.  

C.J.S. - 2 C.J.S., Admiralty, §§ 244-249. 35B C.J.S., Federal Civil Procedure, §§ 1264-1266.  

——————————

LAdR 5. Costs and Security, Stipulations for.

Rules text
(a)  In actions where there is sought, in whole or in part, a remedy listed in Supplemental Rule A of the Supplemental Rules For Certain Admiralty and Maritime Claims, Federal Rules of Civil Procedure, no initial pleading seeking such remedy, or claim pursuant to Supplemental Rule F(5), shall be filed unless the party offering the same shall first file a stipulation for costs in the sum of $250.00, or in case two or more vessels are jointly or severally proceeded against, a sum equal to $250.00 per vessel, conditioned that the principal shall pay all costs and expenses awarded against him by any interlocutory order or final judgment, or on appeal. All stipulations shall be with at least one surety in the Southern District of Georgia. Any incorporated surety company duly authorized to do business in the Southern District of Georgia may be accepted as such surety. In the place of the stipulation for costs with surety, a party may deposit the necessary amount in the registry of the Court accompanied by a statement conditioned as above, referring to such deposited amount. In lieu of a surety upon a stipulation for costs, any attorney at law admitted to the bar of this Court may make a certificate that he agrees to become personally liable for costs and expenses stipulated, in which case said attorney shall be personally liable for costs and expenses up to $250.00 per vessel. 
  
(b)  Seamen suing as provided in 28 U.S.C. § 1916 shall not be required to file a stipulation for costs in the first instance. The Court may, however, order a stipulation to be given at any time. 
  
(c)  At any time, any party having an interest in the subject matter of the action may move the Court, on due notice and for cause, for greater, better, or lesser security; and any such order may be enforced by attachment or otherwise. The Court may enter such order on its own motion, with or without notice. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, §§ 157-159.  

C.J.S. - 2 C.J.S., Admiralty, §§ 160-169, 274. 20 C.J.S., Costs, § 6.  

——————————

LAdR 6. Stipulations, Form of.

Rules text
Except in cases instituted by the United States by information, or complaint of information upon seizures for any breach of the revenue, navigation, or other laws of the United States, stipulations or bonds in admiralty and maritime actions need not be under seal and may be executed by the agent or attorney of the stipulator or obligor. Stipulations for costs with corporate surety need not be signed or executed by the party, but may be signed by its agent or attorney, and shall be sufficient in any event if executed only by the surety approved by the Court. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, § 157.  

C.J.S. - 2 C.J.S., Admiralty, §§ 160, 166, 167. 20 C.J.S., Costs, § 6.  

——————————

LAdR 7. Pleadings and Parties.

Rules text
(a)  Every complaint filed as a Federal Rule of Civil Procedure 9(h) action shall set forth "In Admiralty" following the designation of the Court, in addition to the statement, if any, contained in the body of the complaint pursuant to such rule. 
  
(b)  In actions under Supplemental Rules B, C, or D, the plaintiff's attorney or the plaintiff, if he has no attorney, shall include his business telephone number in addition to his address. 
  
(c)  Every complaint in Supplemental Rules B and C actions shall state the amount of the debt, damages, or salvage for which the action is brought, and shall include in addition thereto the amount of any claim for unliquidated items claimed, including attorney's fees. 
  
(d)  In cases of salvage, the complaint shall also state to the extent known or estimate the value of the hull, cargo, freight and other property salved, the amount claimed, the names of the principal salvors, and that the suit is instituted in their behalf and in behalf of all other persons interested or associated with them. There shall also be attached to the complaint a list of all known salvors and all persons believed entitled to share in the salvage, and also any agreement of consortship available and known to exist among them or any of them, including a copy of any such agreement. 
  
(e)  With respect to any admiralty or maritime claim inpersonam, a verified complaint may contain a prayer for process to attach the defendant's goods and chattels, or credits and effects in the hands of garnishees named in the complaint to the amount sued for, if the defendant shall not be found within the district. Such a complaint shall be accompanied by an affidavit signed by the plaintiff or his attorney that, to the affiant's knowledge, or to the best of his information and belief, the defendant cannot be found within the district, and such affidavit shall set forth the steps taken to ascertain that the defendant could not be found within the district. 
  
When a verified complaint supported by such affidavit also states that the defendants property expected to be found in the district and sought to be attached or garnished is such as may be removed from the jurisdiction, concealed, or destroyed so as to frustrate jurisdiction, the Clerk shall forthwith issue a summons and process of maritime attachment and garnishment. 
  
In all other instances, process of maritime attachment and garnishment shall issue only upon order of the Court after an ex parte  hearing before any United States District Court Judge or Magistrate Judge for this district. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, §§ 131-141, 174-185.  

C.J.S. - 2 C.J.S., Admiralty, §§ 140-152, 170-185.  

——————————

LAdR 8. Verification of Pleadings and Answers to Interrogatories.

Rules text
Every complaint and claim in Supplemental Rules B, C, and D actions shall be verified on oath or solemn affirmation by a party, or an officer of a corporate party. If no party or corporate officer is within the district, verification of a complaint, claim, or answers to interrogatories may be made by an agent, attorney-in-fact, or attorney of record, who shall state briefly the sources of his knowledge, information and belief, declare that the document affirmed is true to the best of his knowledge, information, and belief, state the reason why verification is not made by the party or a corporate officer, and that he is authorized so to act. Any such verification will be deemed to have been made by the party to whom a document might apply as if verified personally. Any interested party may move the Court, with or without a request for stay, for the personal oath of a party or all parties, or that of a corporate officer. If required by the Court, such verification shall be procured by commission or as otherwise ordered. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, §§ 177, 179.  

C.J.S. - 2 C.J.S., Admiralty, § 180. 71 C.J.S., Pleading, §§ 343-366.  

——————————

LAdR 9. Intervention.

Rules text
(a)  Whenever a vessel or other property is seized, attached or arrested in a proceeding and said property is in the hands of the Marshal, anyone having a claim against the vessel or property is required to present the same by intervening complaint filed in the case and not by way of original complaint, unless otherwise ordered by the Court. Upon the filing of each such intervening complaint, the Clerk (or, counsel who files same) shall forthwith deliver a conformed copy thereof to the Marshal who shall thereupon post such copy on the vessel property, but the Marshal need not re-arrest or re-attach the vessel or property. Counsel for intervening parties are required to ascertain the names and addresses of other counsel of record in the proceedings at the time of the filing of an intervening complaint and forthwith to serve a copy of the intervening complaint, including any exhibits attached to the original thereof, upon such other counsel and shall thereafter file a certificate with the Clerk setting forth the names and addresses of counsel served, method of service, and the date thereof. 
  
(b)  Subject to other rules of this Court, any party is permitted to intervene without the filing of a motion or petition to intervene in any proceeding filed pursuant to Rule 9(h) of the Federal Rules of Civil Procedure where a vessel or other property has been arrested or attached and is in the hands of the Marshal, except that no party is permitted to intervene in any such proceedings without first obtaining leave of Court if intervention is sought within fifteen days prior to the date for which a sale of the vessel or property has been set by the Court. 
  
If intervention is sought within said fifteen-day period by any party, that party is required to file a motion or petition to intervene and to serve copies thereof along with any exhibits or documents relied upon in support of such intervenors' claims and request for intervention, upon all counsel of record. In such circumstances the Court may allow intervention upon such terms and conditions which is considered equitable to the interests of all parties involved. 
  
(c)  Following an initial attachment, arrest, or seizure, all parties except seamen, intervening in a proceeding alleging a claim against the property are required to deposit funds for the safekeeping of the property with the Marshal upon the filing of such intervening claim or complaint. Unless the Court otherwise orders for good cause shown the deposit is to be in an amount determined by the Marshal. 
  
(d)  Whenever there is an arrest in rem,  or whenever property is attached, the party arrested or any person having a right to intervene in respect of the thing attached, may, upon evidence showing any improper practice or a manifest want of equity on the part of the libellant, be entitled to an order requiring the libellant to show cause instanter why the arrest or attachment should not be vacated. This rule shall have no application to suits for seamen's wages when process is issued upon a certificate of sufficient cause filed pursuant to Sections 4546 and 4547 of the Revised Statutes (Title 46 U.S.C. §§ 603 and 604). 
  

  Editor's notes. - Title 46 U.S.C. §§ 603 and 604, referred to in subsection (D), were repealed by P.L. 98-89, § 4(b), effective August 26, 1983.  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, § 184.  

C.J.S. - 2 C.J.S., Admiralty, § 150.  

——————————

LAdR 10. Appraisement, Appraisers, and Other Matters.

Rules text
(a)  Order for appraisement of property under arrest or attachment, or of plaintiff's interest in the vessel and pending freight under Supplemental Rule F(7), shall issue only upon motion and notice pursuant to Federal Rule of Civil Procedure 7(b) or upon consent of the attorneys for the respective parties. 
  
Before executing their trust, appraisers shall be sworn or affirmed to faithful discharge thereof before the Clerk or his deputy. The appraisement shall be returned to the Clerk's office and the Clerk's office shall give notice of the return to the parties or their attorneys. Any party, on notice, may appeal the appraisement instanter to the Court. After return of the appraisement the Court, on notice and hearing, shall determine the value of the property under arrest or attachment or the value of plaintiff's interest in the vessel and pending freight. 
  
For their services appraisers shall be paid fees, as ordered by the Court, by the party at whose instance the appraisal was ordered. An appraiser's fee shall thereafter be taxed as the Court orders. 
  
(b)  All other maritime procedures and remedies such as motions for appointment of substitute custodians and like matters are left to be handled by an originating motion pursuant to Rule 7(b), Federal Rules of Civil Procedure, on such notice as the exigencies of the circumstances may require. 
  

——————————

LAdR 11. Release of Seizures - Custodial, Cost - General Bonds.

Rules text
(a)  Property seized by the Marshal may be released as follows: 
  
(1)  By the Marshal upon his receipt of security, accompanied by the endorsed express authorization for release signed by the party or his attorney as provided by Supplemental Rule E(5)(c) if all costs and charges of the Court and its officers shall have first been paid. Monies received as part of any cash stipulation shall be delivered to the Clerk by the Marshal for deposit in the registry of the Court. 
  
(2)  In an action entirely for a sum certain, by paying into the Court the amount alleged in the complaint to be due, with interest at six percent per annum thereon from the date claimed to be due to a date twenty-four months after the date the claim was filed, or by filing an approved stipulation for such alleged amount and interest. In either event, claim of the property shall be filed. 
  
(3)  In actions other than possessory, petitory, and partition, by filing, in addition to a claim of the property, an approved stipulation for the amount of the appraised or agreed value of the property seized, with interest (unless otherwise ordered by the Court), conditioned to abide by all orders of the Court, interlocutory or final, and to pay the amount awarded by the final decree rendered by this Court or by any appellate Court, with interest. 
  
(4)  In possessory, petitory, and partition actions, only upon the order of the Court, and on such security and terms as ordered. 
  
(5)  Upon the dismissal or discontinuance of the action or upon the written consent of the attorney for the party on whose behalf the property is detained, if all costs and charges of the Court and its officers shall have first have been paid. 
  
(b)  The Marshal shall not deliver any property so released until his costs and charges shall first have been paid. 
  
(c)  Before releasing any property under arrest, the Marshal shall use his best efforts to notify all intervening claimants or their attorneys. 
  
(d)  In any general bond as provided for by Supplemental Rule E(5)(B), the vessel will be identified by name, nationality, dimensions, official number or registration number, hailing port and port of documentation, to the extent applicable. 
  
The owner of such vessel shall also file complete designated United States address for communications to the owner or designated agent, which shall be by mail. 
  
Execution of process against the vessel or stayed under Supplemental Rule E(5)(B) shall be endorsed to the Marshal as stayed pursuant to that Rule. Such process shall be served together with a copy of the complaint by the Marshal on the master or other person in whose charge or custody the vessel is found and the Marshal shall make his return thereof. If no master or other person in charge of custody is found aboard the vessel, the Marshal shall so make his return accordingly, and the Clerk shall advise by mail the owner or designated agent, at the address furnished pursuant to this Rule, of the nature of the actions, any amount claimed, the plaintiff, the name and address of plaintiff's attorney, the case number, and the return day thirty days from the date of the Marshal's attempt. 
  
The Clerk will maintain a current list of vessels subject to a General Bond and file said bonds alphabetically by name of vessel and endorsed as provided by Supplemental Rule E(5)(b). 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, § 164.  

C.J.S. - 2 C.J.S., Admiralty, §§ 162-165.  

——————————

LAdR 12. Taxation as Costs.

Rules text
If costs shall be awarded to either or any party, then the reasonable premium or expenses paid on all bonds or stipulations or other security by the party in whose favor such costs are allowed shall be taxed as a part of the costs of the case. 
  
In addition thereto, if costs shall be awarded to either or any party, then the reasonable expenses paid by a party incidental to or arising out of the attachment or arrest of any property in the proceedings or while said property is "in custodia legis" shall be taxed as a part of the costs of the case. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, §§ 157-159, 164, 214.  

C.J.S. - 2 C.J.S., Admiralty, § 275.  

——————————

LAdR 13. Stay of Execution or of Release of Property After Judgment or Dismissal.

Rules text
Except as provided in Rule LAdR 11, no execution of judgment shall issue nor shall seized property be released pursuant to judgment or order of dismissal, until fourteen days after its entry. Upon filing of a motion for new trial or notice of appeal or motion to set aside default within said fourteen-day period, a further stay shall exist for a period not to exceed thirty days from the entry of judgment or dismissal to permit the entry of an order fixing the amount of a supersedeas bond and the filing of same. 
  

——————————

LAdR 14. Possessory Actions - Short Day Return.

Rules text
In all possessory actions upon special order of the Court, process may be made returnable upon a short day. The answer shall be filed within such time as may be specifically ordered by the Court, and a day of hearing then fixed, unless otherwise ordered. The hearing of possessory suits shall be given preference. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, § 48.  

——————————

LAdR 15. Claims After Sale, How Limited.

Rules text
Claims upon the proceeds of sale of property under a final decree, except for seamen's wages, will not be admitted in behalf of lienors who filed their claims after the sale, to the prejudice of lienors who filed their claims before the sale, but shall be limited to remnants and surplus, unless for cause shown it shall be otherwise ordered. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 2 Am. Jur. 2d, Admiralty, §§ 157, 160, 161, 167, 168.  

C.J.S. - 2 C.J.S., Admiralty, §§ 96, 160-162, 246, 249. .  

——————————

Local Rules for the Administration of Criminal Cases

(Matters of a civil, general, or administrative nature are addressed in LR 1, et seq.  These Local Rules for the Administration of Criminal Cases are supplemental in nature, and are to be construed consistently with the generally applicable Local Rules, supra. ) 
  

——————————

LCrR 1. Scope


——————————

LCrR 1.1. Applicability of Local Civil Rules

Rules text
These Local Rules for the Administration of Criminal cases are supplemental to the Local Rules for Civil Cases and the Administration of the Court. Those rules must be consulted as to matters of procedure and administration not addressed by these supplemental rules. See, e.g., LR 2.2 (division filings); LR 7.6 (reply briefs); LR 51 (jury instructions); LR 72 (Magistrate Judges); LR 79 (records and sealed documents); LR 83 (attorney admission, discipline, and relations with the jury). LCrR 1.2 Precedence of the Federal Rules of Criminal Procedure. In cases of conflict between these Local Rules and the Federal Rules of Criminal Procedure, except where the Federal Rules of Criminal Procedure permit variations by Local Rule, or in matters not addressed by these Local Rules, the Federal Rules of Criminal Procedure shall govern. Whenever possible, the Local Rules and Federal Rules of Criminal Procedure shall be read consistently. 
  

——————————

LCrR 2 through 11.

Rules text
See  Federal Rules of Criminal Procedure 2 through 11. 
  

——————————

LCrR 12. Motions


——————————

LCrR 12.1. Form and time for filing criminal motions

Rules text
Unless otherwise ordered by the Court, every motion filed in a criminal proceeding shall be accompanied by a memorandum of law citing supporting authorities.  Every factual assertion in a motion, response, or brief shall be supported by a citation to the pertinent page in the existing record or in any affidavit, discovery material, or other evidence filed with the motion.  Where allegations of fact are relied upon that are not supported by the existing record, supporting affidavits shall be submitted. 
  
Unless otherwise ordered by the Court, all pretrial motions in criminal cases, pursuant to Rule 12 of the Federal Rules of Criminal Procedure, shall be filed within ten (10) days of arraignment. Unless otherwise ordered responses to motions shall be filed within fourteen (14) days after service of the motion. 
  

——————————

LCrR 12.2. Notice of entrapment defense

Rules text
Upon written demand of the attorney for the government stating the time, date, and place at which the alleged offense was committed, the defendant shall serve within fourteen (14) days, or at such different time as the Court may order in writing, upon the attorney for the government a written notice of his intention to offer a defense of entrapment. Such notice by the defendant shall state the specific acts upon which the prosecution is based that the defendant admits and shall further state the specific time, place, and circumstances under which the defendant claims to have been entrapped, together with the names and addresses of witnesses upon whom he intends to rely to establish such defense. 
  

——————————

LCrR 12.3. Disclosure of information and witnesses

Rules text
As soon as practicable after the defendant's notice, and in no event less than fourteen (14) days before trial (unless the Court directs otherwise), the attorney for the government shall serve upon the defendant, or his attorney, a written notice stating the names and addresses of the witnesses and the substance of any direct or circumstantial evidence of prior acts of the defendant, specific instances of conduct, or criminal convictions of the defendant upon which the government intends to rely to establish the defendant's predisposition to commit the crime alleged. 
  

——————————

LCrR 12.4. Continuing duty to disclose

Rules text
If prior to or during trial a party learns of an additional witness whose identity, if known, should have been included in the information furnished under the preceding rules, the party shall promptly notify the other party or his attorney of the existence and identity of such additional witness. 
  

——————————

LCrR 12.5. Failure to comply

Rules text
Upon the failure of either party to comply with the requirements of this rule, the Court may exclude the testimony of any undisclosed witness offered by such party as to the defendant's defense of entrapment. This rule shall not limit the right of the defendant to testify in his own behalf. 
  

——————————

LCrR 12.6. Exceptions

Rules text
For good cause shown, the Court may grant an exception to any of the requirements of this rule. 
  

——————————

LCrR 12.7. Inadmissibility of withdrawn defense

Rules text
Evidence of an intention to rely upon a defense of entrapment, or the admission of any act upon which the prosecution may be based, if later withdrawn, or of any statement made in connection with a notice under this rule, is not admissible in any civil or criminal proceeding against the person who gave notice of the intention. 
  

——————————

LCrR 13 through 15.

Rules text
See  Federal Rules of Criminal Procedure 13 through 15. 
  

——————————

LCrR 16. Discovery


——————————

LCrR 16.1. Pretrial discovery and inspection in criminal cases

Rules text
Within seven (7) days after arraignment, the United States Attorney and the defendant's attorney shall confer and, upon request, the government shall: 
  
(a)  Permit defendant's attorney to inspect and copy or photograph any relevant written or recorded statements or confessions made by the defendant, or copies thereof, within the possession, custody, or control of the government, the existence of which is known, or by the exercise of due diligence may become known to the attorney for the government. 
  
(b)  Permit defendant's attorney to inspect and copy or photograph any relevant results or reports of physical or mental examinations, and of scientific tests or experiments made in connection with the case, or copies thereof, within the possession or control of the government, the existence of which is known, or by the exercise of due diligence may become known to the attorney for the government. 
  
(c)  Permit defendant's attorney to inspect and copy or photograph any relevant recorded testimony of the defendant before a grand jury. 
  
(d)  Permit defendant's attorney to inspect and copy or photograph books, papers, documents, tangible objects, buildings, or places which are the property of the defendant and which are within the possession, custody, or control of the government. 
  
(e)  Permit defendant's attorney to inspect and copy or photograph the Federal Bureau of Investigation Identification Sheet indicating defendant's prior criminal record. 
  
(f)  Permit defendant's attorney to inspect and copy or photograph any evidence favorable to the defendant. 
  
(g)  There shall be no duplication required of a party making discovery under this rule or under Rule 16 of the Federal Rules of Criminal Procedure.  In the event the United States Attorney declines to furnish any such information described in this rule, he shall file such declination in writing specifying the types of disclosure that are declined and the grounds therefor. If defendant's attorney objects to such refusal, he shall move the Court for a hearing thereon. Any duty of disclosure and discovery set forth in the rule is a continuing one and the United States Attorney shall produce any additional information gained by the government. 
  
Any disclosure granted by the government pursuant to this local rule of material within the purview of Rules 6(e), 16(a)(2) and 16(b) of the Federal Rules of Criminal Procedure, and 18 U.S.C. § 3500, shall be considered as relief sought by the defendant and granted by the Court.  Defense counsel is prohibited from disseminating this information beyond that necessary to the preparation of his client's defense.  
  

——————————

LCrR 16.2. Disclosure of evidence of other crimes, wrongs, or acts

Rules text
As soon as practicable after the defendant's arraignment, and in any event no more than twenty (20) days after the arraignment (unless the Court directs otherwise), the United States Attorney shall serve upon counsel for the defendant a written notice of any direct or circumstantial evidence of other crimes, wrongs, or acts of the defendant, or specific instances of conduct or criminal convictions of the defendant, which the Government intends to offer into evidence through either Fed. R. Evid. 404(b) or under the theory that the evidence is so inextricably intertwined with defendant's charged offense that it should be admissible. 
  


JUDICIAL DECISIONS

Evidence not excluded. - Evidence the government sought to introduce during trial that defendant was seen on previous occasions with a firearm was not excluded based on defendant's contention that this information was not provided in a timely manner under U.S. Dist. Ct., S.D. Ga., Crim. R. 16.2. United States v. Roche,    F. Supp. 2d    (S.D. Ga. Apr. 12, 2007).  

——————————

LCrR 17 through 29.

Rules text
See  Federal Rules of Criminal Procedure 17 through 29. 
  

——————————

LCrR 30. Instructions


——————————

LCrR 30.1. Jury instructions

Rules text
In criminal cases, all requests to charge and proposed voir dire questions must be filed at least seven (7) days before jury selection. 
  

——————————

LCrR 31

Rules text
See  Federal Rule of Criminal Procedure 31. 
  

——————————

LCrR 32. Sentence and Judgment


——————————

LCrR 32.1. Conditions of probation and/or supervised release

Rules text
All persons placed on probation or supervised release will abide by the following general conditions: 
  
(1)  You shall not leave the judicial district without permission of the Court or probation officer. 
  
(2)  You shall report to the probation officer as directed by the Court or probation officer, and shall submit a truthful and complete written report within the first five days of each month. 
  
(3)  You shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer. 
  
(4)  You shall support your dependents and meet other family responsibilities. 
  
(5)  You shall work regularly at a lawful occupation unless excused by the probation officer for schooling, training, or other acceptable reason. 
  
(6)  You shall notify the probation officer within seventy-two hours of any change in residence or employment. 
  
(7)  You shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any narcotic or other controlled substance, or any paraphernalia related to such substance, except as prescribed by a physician. 
  
(8)  You shall not frequent places where controlled substances are illegally sold, used, distributed, or administered. 
  
(9)  You shall not associate with any person engaged in criminal activity, and shall not associate with any person convicted of a felony unless granted permission to do so by the probation officer. 
  
(10)  You shall permit a probation officer to visit at any time at home or elsewhere and shall permit confiscation of any contraband observed in plain view by the probation officer. 
  
(11)  You shall notify the probation officer within seventy-two hours of being arrested or questioned by a law enforcement official. 
  
(12)  You shall not enter into any agreement to act as an informer or special agent of a law enforcement agency without the permission of the Court. 
  
(13)  As directed by the probation officer, you shall notify third parties of risks that may be occasioned by your criminal record or personal history or characteristics, and shall permit the probation officer to make such notifications and to confirm your compliance with such notification requirement. 
  

——————————

LCrR 32.2. Disclosure of presentence or probation records

Rules text
To comply with Federal Rule of Criminal Procedure 32 and 18 U.S.C. § 3552, the probation officer shall, as soon as practical, but no later than twenty-five (25) days after the entry of a plea of guilty or verdict of guilty  after trial, provide a copy of the preliminary draft of the presentence report to counsel for the defense and counsel for the government. Counsel for the defense shall disclose the presentence report to the defendant. Neither the preliminary draft nor the final presentence report provided to counsel for the defense and government shall be reproduced, except that, pursuant to 18 U.S.C. § 3552(d), the attorney for the government shall provide a copy of the presentence report to an attorney in the Financial Litigation Unit of the United States  Attorney's Office for use in collecting any assessment, criminal fine, forfeiture and/or restitution imposed.  The preliminary draft of the presentence report shall be returned to the probation officer immediately upon receipt of the revised presentence report.  Counsel for the defense and counsel for the government shall have fourteen (14) days from the date of the receipt of the preliminary draft of the presentence report to file objections with the probation officer.  Thereafter, the probation officer shall have fourteen (14) days from the date of the receipt of counsel's objections to provide a copy of the final presentence report to the Court and counsel for the defense and the government.  The final presentence report shall include an addendum advising the Court of any unresolved issues.  The sentencing hearing shall be held as provided by law. 
  
Otherwise, no confidential records of this Court maintained by the probation office, including presentence and probation supervision records, shall be sought by any applicant except by written petition to this Court, establishing with particularity the need for specific information in the records. 
  
(a)  When a demand for disclosure of presentence and probation records is made, by way of subpoena or other judicial process, to a probation officer of this Court, the probation officer may file a petition seeking instruction from the Court with respect to responding to the subpoena. 
  
(b)  Whenever a probation officer is subpoenaed for such records, he shall petition the Court, in writing, for authority to release documentary records or produce testimony with respect to such confidential Court information. 
  
(c)  In either event, no disclosure shall be made except upon an order issued by this Court. 
  

——————————

LCrR 32.3. Continuing control of court

Rules text
Any copy of a presentence report which the Court makes available, or has made available, to the United States Parole Commission or the Bureau of Prisons constitutes a confidential Court document and shall be presumed to remain under the continuing control of the Court during the time it is in the temporary custody of these agencies. Such copy shall be lent to the Parole Commission and the Bureau of Prisons only for the purpose of enabling those agencies to carry out their official functions, including parole release and supervision, and shall be returned to the Court upon request. Disclosure of a report is authorized only so far as necessary to comply with 18 U.S.C. § 4208(b)(2) and established case law. 
  

——————————

LCrR 32.4. Notice of confidential nature

Rules text
Any copy of any presentence report which the Court makes available to the United States Parole Commission or the Bureau of Prisons shall be marked prominently and distinctly on the cover sheet and the first and last pages of such report as follows: Confidential. Property of U.S. Court submitted for official use of U.S. Parole Commission and Federal Bureau of Prisons, to be returned upon request. Disclosure only to comply with 18 U.S.C. § 4208(b)(2) and established case law.  
  

——————————

LCrR 32.5. Remittitur

Rules text
Upon receipt of a remittitur from the appellate court in a criminal case, when the judgment of this Court has been affirmed or the appeal dismissed, the Clerk shall immediately file said remittitur, and so notify counsel and the defendant. At the same time, the Clerk shall provide to the United States Marshal for this District, copies of the judgment and commitment and remittitur. 
  

——————————

LCrR 32.6. Notice to defendants

Rules text
Where a defendant, after a judgment of conviction in a criminal case, has been released on an appeal bond, and the judgment of conviction has been affirmed by the appellate court, or the appeal has been dismissed, upon filing in this Court of the remittitur from the appellate court, or upon the filing of the notice of the dismissal of the appeal: 
  
(a)  The Clerk of this Court shall immediately notify the defendant, counsel for the defendant, and the sureties of his bond of such affirmance or dismissal by registered or certified mail, to their last known address, mailing a copy of such notice to the United States Attorney and the United States Marshal; and 
  
(b)  Within fourteen (14) days after such notice by the Clerk, the United States Marshal shall notify the defendant when and where to report to the institution designated by the Bureau of Prisons to abide the sentence. Upon failure of the defendant to surrender as directed, the Marshal shall report such fact to the United States Attorney, and the bond of such defendant shall be subject to forfeiture without further notice. 
  

——————————

LCrR 33 through 42.

Rules text
See  Federal Rules of Criminal Procedure 33 through 42. 
  

——————————

LCrR 43. Presence of the Defendant


——————————

LCrR 43.1. Presumption of presence

Rules text
Unless the contrary appears affirmatively in the record, it will be presumed that the parties and their counsel were present at all stages of the trial, or if absent, that their absence was voluntary and constituted a waiver of their presence. 
  

——————————

LCrR 44. Right to Counsel


——————————

LCrR 44.1. Indigent defendants

Rules text
The appointment of counsel and counsel's obligations to the representation of indigent defendants in criminal proceedings pursuant to Rule 44 of the Federal Rules of Criminal Procedure shall be in accordance with the "Plan of United States District Court for the Southern District of Georgia Pursuant to the Criminal Justice Act of 1964 as Amended," which plan is of record in each of the divisional offices of the Clerk of this Court.  See also,  LR 83.11. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 21 Am. Jur. 2d, Criminal Law, §§ 976-983.  

——————————

LCrR 45

Rules text
See  Federal Rule of Criminal Procedure 45. 
  

——————————

LCrR 46. Pretrial Release


——————————

LCrR 46.1. Pretrial services

Rules text
(a)  Investigation. At the request of the judicial officer a prebail investigation report will be completed by the probation officer prior to the release hearing on each individual arrested in this district on a federal warrant unless the defendant waives the investigation. The report of this investigation with recommendation shall be considered by the judicial officer at the release hearing. Consideration shall be given for the time needed to conduct the investigation when establishing the time of the hearing. 
  
(b)  Supervision. The probation officer shall provide supervision and/or services for each defendant upon whom special conditions are imposed by the judicial officer. 
  
(c)  Pretrial Diversion. The probation officer shall investigate referrals from the United States Attorney's office for the Pretrial Diversion Program and supervise individuals placed on pretrial diversion by the United States Attorney. 
  

——————————

LCrR 47 and 48.

Rules text
See  Federal Rules of Criminal Procedure 47 and 48. 
  

——————————

LCrR 49. Service of Papers


——————————

LCrR 49.1. Mailing of notices

Rules text
In all criminal cases, the Clerk shall mail written notices of all conferences, hearings, and trial assignments to the defendant and the defendant's surety by certified mail or certificate of mailing, and to the defendant's attorney and the United States Attorney by regular mail. When there is insufficient time for giving notice by certified mail or a certificate of mailing, the Clerk shall notify the parties by telephone and document the date and time of the call or provide such other notice as the Court may direct.  
  

——————————

LCrR 50. Calendars


——————————

LCrR 50.1. Criminal calendars

Rules text
The criminal calendars of this Court shall be processed in accordance with the provisions of the "Speedy Trial Act of 1974" (Pub. L. No. 93-61, 88 Stat. 2076, 18 U.S.C. §§ 3161-3174), as amended, and the "Plan of the United States District Court for the Southern District of Georgia for Achieving the Prompt Disposition of Criminal Cases," as amended, which plan is of record in each of the divisional offices of the Clerk of this Court, insofar as said plan does not conflict with the statute. 
  

——————————

LCrR 50.2. Criminal case reports

Rules text
The Clerk shall make a written report to the Court and each Judge thereof on the first day of each month, listing each criminal case pending in each division by case number and name of defendant. Such report shall also indicate the date the defendant was indicted, the date of his plea or conviction, and the date by which the next action in the case is required to be taken in accordance with the time requirements and limitations set forth in the Criminal Justice Act Plan for this District and the Speedy Trial Act of 1974. 
  

——————————

LCrR 51 and 52.

Rules text
See  Federal Rules of Criminal Procedure 51 and 52. 
  

——————————

LCrR 53. Release of Information


——————————

LCrR 53.1. Release of information by attorneys in criminal cases

Rules text
(a)  It is the duty of the lawyer or law firm not to release or authorize the release of information or opinion which a reasonable person would expect to be disseminated by any means of public communication, in connection with pending or imminent criminal litigation with which a lawyer or law firm is associated, if there is a reasonable likelihood that such dissemination will interfere with a fair trial or otherwise prejudice the due administration of justice. 
  
(b)  With respect to a grand jury or other pending investigation of any criminal matter, a lawyer participating in or associated with the investigation shall refrain from making any extrajudicial statement which a reasonable person would expect to be disseminated, by any means of public communication, that goes beyond the public record or that is not necessary to inform the public that the investigation is under way, to describe the general scope of the investigation, to obtain assistance in the apprehension of a suspect, to warn the public of any dangers, or otherwise to aid in the investigation. 
  
(c)  From the time of arrest, issuance of an arrest warrant, or the filing of a complaint, information, or indictment in any criminal matter until the commencement of trial or disposition without trial, a lawyer or law firm associated with the prosecution or defense shall not release or authorize the release of any extrajudicial statement which a reasonable person would expect to be disseminated by any means of public communication, relating to that matter and concerning: 
  
(1)  The prior criminal record (including arrests, indictments, or other charges of crime), or the character or reputation of the accused, except that the lawyer or law firm may make a factual statement of the accused's name, age, residence, occupation, and family status and, if the accused has not been apprehended, a lawyer associated with the prosecution may release any information necessary to aid in his apprehension or to warn the public of any dangers he may present; 
  
(2)  the existence or contents of any confession, admission, or statement given by the accused, or the refusal or failure of the accused to make any statement; 
  
(3)  The performance of any examinations or tests or the accused's refusal or failure to submit to an examination or test; 
  
(4)  The identity, testimony, or credibility of prospective witnesses, except that the lawyer or law firm may announce the identity of the victim if the announcement is not otherwise prohibited by law; 
  
(5)  The possibility of a plea of guilty to the offense charged or a lesser offense; and 
  
(6)  Any opinion as to the accused's guilt or innocence or as to the merits of the case or the evidence in the case. 
  
The foregoing shall not be construed to preclude the lawyer or law firm during this period, in the proper discharge of his or its official or professional obligations, from announcing the fact and circumstances of arrest (including time and place of arrest, resistance, pursuit, and use of weapons), the identity of the investigating and arresting officer or agency, and the length of the investigation; from making an announcement, at the time of seizure of any physical evidence other than a confession, admission, or statement, which is limited to a description of the evidence seized; from disclosing the nature, substance, or text of the charge, including a brief description of the offense charged; from quoting or referring without comment to public records of the Court in the case; from announcing the scheduling or result of any stage in the judicial process; from requesting assistance in obtaining evidence; or from announcing without further comment that the accused denies the charges made against him. 
  
(d)  During a jury trial of any criminal matter, including the period of selection of the jury, no lawyer or law firm associated with the prosecution or defense shall give or authorize any extrajudicial statement or interview relating to the trial or the parties or issues in the trial, which a reasonable person would expect to be disseminated by means of public communication if there is a reasonable likelihood that such dissemination will interfere with a fair trial, except that the lawyer or law firm may quote from or refer without comment to public records of the Court in the case. 
  
(e)  Nothing in this Rule is intended to preclude the formulation or application of more restrictive rules relating to the release of information about juvenile or other offenders, to preclude the holding of hearings or the lawful issuance of reports by legislative, administrative, or investigative bodies, or to preclude any lawyer from replying to charges of misconduct that are publicly made against him. 
  

——————————

LCrR 53.2. Communications between attorney and client

Rules text
This Rule does not forbid communications between the attorney and his client or a prospective client, who has on the initiative of the client or prospective client consulted with, employed, or proposed to employ the attorney, or communications occurring in the regular course of business or in the performance of the duties of a public office or agency which do not have the effect of soliciting representation by counsel, or misrepresenting the status, purposes, or effect of the action and orders therein. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 7 Am. Jur. 2d, Attorneys at Law, §§ 41, 119.  

C.J.S. - 23 C.J.S., Criminal Law, § 961. 23A C.J.S., Criminal Law, § 434.  

——————————

LCrR 54 through 57.

Rules text
See  Federal Rules of Criminal Procedure 54 through 57. 
  

——————————

LCrR 58. Forfeiture of Collateral


——————————

LCrR 58.1. Forfeiture of collateral in lieu of appearance

Rules text
For certain scheduled offenses, in accordance with the Forfeiture of Collateral Schedule maintained as a public record by the Clerk of this Court, committed within the territorial and subject matter jurisdiction of a United States Magistrate Judge for the Southern District of Georgia, collateral may be posted in the scheduled amount in lieu of an accused's appearance before the Magistrate Judge. 
  

——————————

LCrR 58.2. Forfeiture of collateral schedule

Rules text
The Forfeiture of Collateral Schedule will be in full force and effect on any location within the Southern District where the United States has concurrent or exclusive jurisdiction, including but not limited to the following lands regulated and controlled by the United States of America and its agencies: Blackbeard National Wildlife Refuge, Savannah National Wildlife Refuge, Okefenokee National Refuge, Cumberland Island National Park, Fort Pulaski National Refuge, Clark Hill Dam Reservoir, Fort Gordon, Georgia, Fort Stewart, Georgia, Hunter Army Air Field, Georgia, Veterans Administration Hospitals, Dublin and Augusta, Georgia, Corps of Engineers, and throughout the District on Migratory Bird Treaty Act Violations. 
  


RESEARCH REFERENCES

Am. Jur. 2d. - 8 Am. Jur. 2d, Bail and Recognizance, §§ 144-149.  

C.J.S. - 8 C.J.S., Bail, §§ 160-166.  

——————————

LCrR 59 and 60.

Rules text
See  Federal Rules of Criminal Procedure 59 and 60. 
  

——————————

Local Rules for Bankruptcy Cases

Law reviews. -  For comment, "The Problem with Present-Value:  How Local Bankruptcy Rules Impose Heavy Burdens on Chapter 13 Debtors," see 69 Emory L.J. 563 (2019).  

——————————

Uniformity of Practice.

Rules text
In order to insure uniformity of practice in all Courts in the Southern District of Georgia, the intent of these rules is to incorporate as Rules of Practice in Bankruptcy Court, to the maximum extent possible, all applicable rules of the United States District Court. In cases of conflict between these Local Rules and the Federal Rules of Bankruptcy Procedure, except where the Federal Rules of Bankruptcy Procedure permit variations by Local Rule, or in matters not addressed by these Local Rules, the Federal Rules of Bankruptcy Procedure shall govern. Whenever possible, the Local Rules and Federal Rules of Bankruptcy Procedure shall be read consistently. Without in any way limiting the generality of the foregoing, the following District Court Local Rules are applicable in bankruptcy cases and proceedings: 
  
    

                                                                                         
             Rule                          Subject                            
             ----                          -------                            
                                                                              
           LR 2.1 ...............     Six Divisions (with the additional      
                                      subparagraph: "(g) Venue - Bankruptcy   
                                      Proceedings. All adversary proceedings  
                                      and contested matters which are         
                                      properly filed in this district shall   
                                      be brought in the division in which the 
                                      bankruptcy case is pending.")           
           LR 2.3 ...............     Transfer of Civil Case                  
           LR 3.1 ...............     Refiled Cases                           
           LR 3.2 ...............     Disqualification of Judges              
           LR 4.4 ...............     Paper Size                              
           LR 5.1 ...............     Certification of Service                
           LR 7.1, 7.2 & 7.5 ....     Motions (shall apply only if directed   
                                      by the Bankruptcy Judge or by the       
                                      Notice issued by the Bankruptcy Clerk   
                                      of Court.)                              
           LR 7.3 ...............     Orders Made Orally in Court             
           LR 7.4 ...............     Time for Filing Civil Motions           
           LR 10.1 ..............     Pleadings                               
           LR 11.1 ..............     Counsel Identification (substituting    
                                      the reference to Federal Rule of Civil  
                                      Procedure 11 with Federal Rule of       
                                      Bankruptcy Procedure 9011)              
           LR 16.1(b) ...........     Scheduling Order (Exceptions)           
           LR 16.2 ..............     Status Conference                       
           LR 16.3 ..............     Time for Filing Motions to Amend or to  
                                      Join Other Parties                      
           LR 16.4 ..............     Pretrial Order                          
           LR 16.5 ..............     Pretrial Conference                     
           LR 16.6 ..............     Dismissal                               
           LR 26.1 ..............     Time Limitations (with the additional   
                                      subparagraph: "(f) In Bankruptcy cases  
                                      and proceedings, the Court may shorten  
                                      the discovery period after conducting a 
                                      conference pursuant to Federal Rule of  
                                      Bankruptcy Procedure 7016.")            
           LR 26.2 ..............     Extensions of Time                      
           LR 26.3 ..............     Mandatory Interrogatories.              
                                      (Introductory paragraph only, and the   
                                      following is inserted in lieu of        
                                      subparagraphs A and B: "In the event a  
                                      scheduling order is entered in any      
                                      bankruptcy case or proceeding, the      
                                      interrogatories to be answered by all   
                                      parties shall be those set forth in the 
                                      scheduling order.")                     
           LR 30.1 ..............     Objections to Depositions               
           LR 40.1 ..............     Continuances                            
           LR 40.2 ..............     Absence of Witnesses                    
           LR 41.1 ..............     Dismissal For Want of Prosecution       
           LR 56.1 ..............     Motions for Summary Judgment            
           LR 67.1 ..............     Deposit and Disbursement of Funds       
           LR 77.1 ..............     Proper Notice to Adversary              
           LR 77.2 ..............     Judge to Whom Request Submitted         
           LR 77.3 ..............     Filing of Orders                        
           LR 79.3 ..............     Original Transcripts                    
           LR 79.4 ..............     Exhibits and Documents                  
           LR 79.5 ..............     Closed Files                            
           LR 83 ................     Attorneys, Court Facilities, and        
                                      Business                                 
 

——————————

LBR 1002-1. Copies of Petitions.

Rules text
(a)  Chapter 7 and Chapter 12 petitions. An original and two (2) copies shall be filed with the Court. 
  
(b)  Chapter 13 petitions. An original and one (1) copy shall be filed with the Court. 
  
(c)  Chapter 9 and Chapter 11 petitions. An original and five (5) copies shall be filed with the Court. 
  

——————————

LBR 1007-1. Filing of Lists, Schedules and Statements.

Rules text
Dismissal of case. In any case where lists, schedules and statements are not filed at the time of the filing of a voluntary petition, an order of dismissal shall be entered unless the same are filed within fifteen (15) days after the filing of the petition, or a motion to extend time for filing lists, schedules and statements has been filed prior to the expiration of the fifteen day period. 
  

——————————

LBR 1009-1. Amendments to Petitions, Lists, Schedules or Statements.

Rules text
(a)  Notice to affected parties. Where the debtor files an amendment to the petition, lists, schedules or statements previously filed, the debtor shall send notice of the same to the United States Trustee, any trustee appointed, and to any and all entities affected by the amendment. When the debtor adds creditors to the case by supplementing either the schedules or the list of creditors previously filed, the debtor shall serve upon each newly listed creditor a copy of the following: 
  
(1)  The amendment; 
  
(2)  The meeting of creditors notice; 
  
(3)  The order granting discharge (if any); and 
  
(4)  Any other document affecting the rights of said creditors. 
  
(b)  Filing of amendment with clerk's office.  
  
(1)  Number of copies required. All amendments shall be filed with the same number of copies as required for the original petition. 
  
(2)  Proof of service. Amendments of the kind specified in subdivision (a) of this rule shall be accompanied by the debtor's proof of service evidencing that the required notice was given. 
  
(c)  Amendment fee. Amendment fee of $20.00 will be waived upon full compliance with this rule. 
  

——————————

LBR 2002-1. Entities Entitled to Notice; Requests for Notice; Changes of Address.

Rules text
(a)  Chapter 7 cases. In Chapter 7 cases, all notices required by Bankruptcy Rule 2002(a), except clause 4 thereof, and which are mailed after the expiration of the time for the filing of proofs of claim pursuant to Bankruptcy Rule 3002(c) may, unless otherwise ordered by the Bankruptcy Court be mailed only to: 
  
(1)  creditors whose claims have been filed; 
  
(2)  creditors, if any, who are still permitted to file claims by reason of an extension granted under Bankruptcy Rule 3002(c)(6); and 
  
(3)  any entities which have requested notice. 
  
(b)  Change of address. Any party in interest who desires that its address for notices be changed from the address shown on any proof of claim, request for notice, or other pleading previously filed by such party must file such request with the Clerk and serve a copy of same on the debtor's attorney, the United States Trustee, and the case Trustee. Changes of address must be separately filed in each case file and adversary proceeding showing the proper case number or adversary number. Filing in the main case alone is not sufficient. A party shall not be entitled to notice at the new address in the absence of complete compliance with this rule. 
  

——————————

LBR 2003-1. Conflicts - First Meeting of Creditors.

Rules text
When an attorney has a Court appearance which is scheduled for the same time as a s 341 meeting, counsel should give prompt written notice of the conflict to the case trustee, the Chapter 13 Trustee, and/or the United States Trustee as is appropriate. Notice to the Bankruptcy Judge to whom the case is assigned without notice to the appropriate trustee is insufficient. In the absence of specific contrary directions from the Court the attorney shall appear at the Court proceeding and arrange for substitute counsel at the 341 meeting. 
  

——————————

LBR 2015-1. Final Reports and Applications for Final Decrees in Chapter 11 Cases.

Rules text
(a)  The trustee or debtor-in-possession shall file the report required by Bankruptcy Rule 2015(a)(5) within thirty (30) days of the entry of the order of confirmation. 
  
(b)  Within 180 days of the entry of the order of confirmation, the trustee or debtor-in-possession shall file, pursuant to 11 U.S.C. § 1106, an application for a final decree in the form prescribed by the Court, unless the Bankruptcy Court orders otherwise. 
  

——————————

LBR 2090-1. Admission of Attorneys.

Rules text
(a)  Any attorney who is admitted to the bar of the United States District Court for the Southern District of Georgia pursuant to Rule LR 83.3 of the District Local Rules for Attorneys is admitted to the bar of the Bankruptcy Court. 
  
(b)  Any attorney who is not admitted pursuant to subparagraph (a) shall be permitted to appear and participate in a bankruptcy case or proceeding only upon compliance with Rule LR 83.4 of the District Local Rules for Attorneys, and payment of the prescribed fee for admission pro hac vice  as set from time to time by the District Court. 
  

——————————

LBR 2091-1. Withdrawal of Counsel.

Rules text
Attorneys desiring to withdraw from representation of a party in this Court shall demonstrate that they have complied with Rule LR 83.7. The application shall be presented to and acted upon by the Bankruptcy Judge. 
  

——————————

LBR 3001-1. Filing and Service of Proofs of Claim.

Rules text
(a)  Generally. Each proof of claim presented for filing must specify the case number of the applicable bankruptcy case and must be properly signed by the claimant or the claimant's authorized agent. 
  
(b)  Attachments to claim. Any attachments to the claim shall be stapled behind the claim in the upper lefthand corner. Attachments shall be no larger than 8 1/2 by 11 inches. 
  
(c)  Service. All creditors and their counsel who file a proof of claim in this Court are hereby directed to serve by First Class Mail a true copy of said proof of claim and all attachments thereto upon the debtors' counsel of record at the address of said debtors' counsel shown on the Notice of the Creditors Meeting convened pursuant to 11 U.S.C. § 341. The filing of such a proof of claim shall constitute a certificate by said creditor and/or its counsel that this order has been complied with. Said creditors and/or their counsel are, however, directed not to file any separate certificate of service in the Clerk's Office. 
  

——————————

LBR 3001-2. Interest on Claims in Chapter 13 Cases.

Rules text
Without in any way limiting or amending any provision of the Code or Rules that govern the filing of proofs of claim, all claims filed in this Court shall be filed for the net principal balance only as of the date of the debtor's filing of his or her case. Unless otherwise ordered by the Bankruptcy Judge, the Chapter 13 Trustee is directed to pay interest at a rate of 12% per annum on all allowed secured claims and is further directed to file objections to or notify debtor's counsel with respect to any claim which is not filed in accordance with the terms of this order. The sanction provisions of Bankruptcy Rule 9011 apply to claims filed in violation of applicable provisions of the Bankruptcy Code and Rules. 
  

——————————

LBR 3015-1. Filing and Service of Modified Chapter 13 Plans.

Rules text
(a)  Distribution of modified plan. If, after having filed a Chapter 13 plan, the debtor files a modified plan, the debtor must serve such modified plan on: 
  
(1)  The standing trustee; and 
  
(2)  Any creditor(s) affected by the modification. 
  
(b)  Proof of service. The debtor shall file with the modified plan proof of service evidencing compliance with this rule. 
  

——————————

LBR 4001-1. Motion For Ex Parte Relief from Stay .

Rules text
(a)  Generally. Except in Chapter 11 cases, if collateral securing a claim, including property which is the subject of a lease, is an over-the-road vehicle, such as an automobile, motorcycle, trailer, or a boat or an airplane, and if the same is not insured with full collision and comprehensive insurance, then the holder of such claim may file with the Bankruptcy Court a motion for ex parte  relief from the stay of 11 U.S.C. § 362(a) pursuant to 11 U.S.C. § 362(f) to obtain possession of the collateral or leased property. 
  
(b)  Chapter 11 cases. The Bankruptcy Court may, in its discretion, apply this rule to a Chapter 11 case. 
  
(c)  Content of motion. Any motion for ex parte  relief from the stay under this rule shall be verified and shall: 
  
(1)  Include a description of the collateral or leased property, a statement of the amount of the claim and the basis on which the claim is secured, a statement of the basis on which the moving party believes that the collateral or leased property is not insured with full comprehensive insurance; and a statement that the moving party or its attorney has given or attempted to give oral notice to the debtor's attorney or the debtor, if the debtor is not represented by counsel, that the motion is being filed. 
  
(2)  Be accompanied by a proposed order which shall provide that: 
  
(A)  The debtor or Trustee is prohibited from using the collateral or leased property unless and until adequate evidence of full collision and comprehensive insurance is presented to the holder of the claim; 
  
(B)  The debtor or Trustee, whichever is in actual physical possession of the collateral or leased property, shall notify the holder of the claim of the location of the collateral; 
  
(C)  The debtor or Trustee, whichever is in actual physical possession of the collateral or leased property, shall surrender it to the holder of the claim within 72 hours of the date of service of the order, unless within that time (1) the holder of the claim is provided with adequate evidence of full collision and comprehensive insurance or (2) the debtor or Trustee requests a hearing concerning same; 
  
(D)  The holder of the claim is authorized to take physical possession of collateral or leased property required to be surrendered under this Rule, and to hold same, provided that the holder may not dispose of the collateral or leased property unless and until the automatic stay is modified or terminated or expires as a matter of law and provided that, if the debtor provides adequate evidence of full collision and comprehensive insurance prior to the expiration or termination of the automatic stay, then the holder of the claim must return the property to the debtor; and 
  
(E)  The holder of the claim or its attorney shall serve copies of the motion and order promptly on the debtor, the debtor's attorney, and the Trustee, and shall provide telephonic notice to the debtor's attorney and the Trustee, if the Trustee is in actual physical possession of the property. 
  

——————————

LBR 4004-1. Discharge Hearings.

Rules text
In all cases, no discharge hearings will be routinely assigned. Reaffirmation agreements will be governed by 11 U.S.C. § 524(c) and shall be filed before the expiration of the time for filing objections to discharge. If a reaffirmation agreement is filed in a particular case a discharge hearing will be scheduled. Notices of said discharge hearings will be mailed to debtor, debtor's attorney, and the trustee. 
  

——————————

LBR 9029-1. Regulation of Practice.

Rules text
Pursuant to Bankruptcy Rule 9029, the Bankruptcy Court may by General Order regulate its practice in any manner not inconsistent with these Rules or the District Court Local Rules. A copy of all current General Orders regulating such practice shall be provided by the Clerk upon request of any party in interest. 
  

——————————

LBR 9072-1. Submission of Orders, Findings of Fact and Conclusions of Law.

Rules text
(a)  Motion practice. At the time of filing a motion seeking any relief in this Court, the movant shall file along with the motion, a proposed order containing appropriate recitations of fact and of law in support of the relief sought, consistent with the evidence which movant reasonably believes will be established at the hearing concerning said motion. 
  
(b)  Exception. Rule LBR 9072-1(a) shall not apply to motions for relief from a stay filed pursuant to 11 U.S.C. § 362 in cases filed under Chapters 7, 12, or 13, unless the notice of the hearing issued by the Clerk contains an express requirement that a proposed order be filed along with movant's certificate of service. 
  
(c)  Adversary proceedings. In all adversary proceedings, plaintiff and defendant shall separately file with the Court, not later than the date and time scheduled for trial a set of proposed findings of fact and conclusions of law, based on evidence which each reasonably believes will be proven at trial, and containing relevant legal authority to support the conclusions reached. 
  
(d)  Counsel identification. Whenever any proposed order is submitted for entry by the Bankruptcy Court, including a consent order, the proposed order shall identify the attorney who prepared the order, the name of the party represented by such attorney, and shall include the attorney's signature, name, address, telephone number, and Georgia State Bar number, if the attorney is a member of the State Bar of Georgia. 
  

——————————

Local Bankruptcy Rules for Electronic Case Files (ECF)


Effective October 1, 2010 
  

——————————

ECF Local Rule 1 - Scope of Electronic Filing.

Rules text
Except as prescribed by local rule, order, or other procedure, the Court has designated all cases to be assigned to the Electronic Case Files (ECF) system. Unless otherwise expressly provided in these Local Rules, the ECF Administrative Procedures, or General Order 2010-1, all petitions, motions, memoranda of law, claims, or other pleadings and documents shall be filed electronically using the Electronic Case Files (ECF) system, or shall be scanned and uploaded, unless otherwise required or permitted by the Court. 
  

——————————

ECF Local Rule 2 - Eligibility, Registration, Passwords.

Rules text
Attorneys in good standing admitted to practice before this Court, to include attorneys admitted pro hac vice, will file, sign, and verify documents only by electronic means to the extent and in the manner authorized by General Order 2010-1 and the ECF Administrative Procedures. Those members of the Bar who are unable to file electronically must nonetheless register for a login and password in order to facilitate the use of electronic noticing by the Court and other electronic filers. 
  
Attorneys who are not admitted to practice in the Southern District of Georgia and creditors may file, sign, and verify documents by electronic means to the extent and in the manner authorized by General Order 2010-1 and the ECF Administrative Procedures. 
  
Parties proceeding pro se  shall not file electronically; provided however an attorney representing him/herself who is in good standing and admitted to practice before the Bar of this Court shall be required to file electronically in accordance with the ECF Administrative Procedures. See  Section III(B). If the Court permits, a party to a pending action who is not represented by an attorney may register as a Filing User in the Electronic Case Files (ECF) system solely for purposes of the action. Registration is in a form prescribed by the clerk and requires identification of the action as well as the name, address, telephone number and Internet e-mail address of the party. If, during the course of the action, the party retains an attorney who appears on the party's behalf, the attorney must advise the clerk to terminate the party's registration as a Filing User upon the attorney's appearance. 
  
Registration is in a form prescribed by the clerk and requires the Filing User's name, address, telephone number, Internet e-mail address, and, in the case of an attorney, a declaration that the attorney is admitted to the Bar of this Court. 
  
Provided that a Filing User has an Internet e-mail address, registration as a Filing User constitutes: (1) waiver of the right to receive notice by first class mail and consent to receive notice electronically; and (2) waiver of the right to service by personal service or first class mail and consent to electronic service, except with regard to service of a summons and complaint under Fed. R. Bankr. P. 7004. Waiver of service and notice by first class mail applies to notice of the entry of an order or judgment under Fed. R. Bankr. P. 9022. 
  
Once registration is completed, the Filing User will receive notification of the user login and password. Filing Users agree to protect the security of their passwords and immediately notify the Clerk if they learn that their password has been compromised. Users may be subject to sanctions for failure to comply with this provision. Once registered, a Filing User may withdraw from participation in the Electronic Case Files (ECF) system by providing the Clerk's Office with written notice of the withdrawal. However, an attorney's withdrawal from participation in the Electronic Case Files (ECF) system shall not be construed as authorization to file cases or documents conventionally. 
  

——————————

ECF Local Rule 3 - Consequences of Electronic Filing.

Rules text
Electronic transmission of a document to the Electronic Case Files (ECF) system consistent with these rules, together with the transmission of a Notice of Electronic Filing (NEF) from the Court, constitutes filing of the document for all purposes of the Federal Rules of Bankruptcy Procedure and the Local Rules of this Court, and constitutes entry of the document on the docket kept by the Clerk under Fed. R. Bankr. P. 5003. 
  
Before filing a scanned document with the Court, a Filing User must verify its legibility. When a document has been filed electronically, the official record is the electronic recording of the document as stored by the Court, and the filing party is bound by the document as filed. Except in the case of documents first filed in paper form and subsequently submitted electronically, a document filed electronically is deemed filed at the date and time stated on the Notice of Electronic Filing (NEF) from the Court. 
  
Electronic filing does not alter the filing deadline for that document. Filing must be completed before midnight local time where the Court is located in order to be considered timely filed that day. 
  

——————————

ECF Local Rule 4 - Entry of Court-Issued Documents.

Rules text
All orders, decrees, judgments, and proceedings of the Court will be filed in accordance with these rules, which will constitute entry on the docket kept by the Clerk under Fed. R. Bankr. P. 5003 and 9021. All signed orders will be filed electronically by the Court or court personnel. Any order or other court-issued document filed electronically without the original signature of a judge or Clerk has the same force and effect as if the judge or Clerk had signed a paper order and it had been entered on the docket in a conventional manner. 
  
Orders may also be issued as "text-only" entries on the docket, without an attached document. Such orders are official and binding. 
  
The Court may sign, seal and issue a summons electronically, although a summons may not be served electronically. 
  
A Filing User submitting a document electronically that requires a judge's signature must promptly submit the document in such form as the Court requires. 
  

——————————

ECF Local Rule 5 - Attachments and Exhibits.

Rules text
In general, evidence in support of, or in opposition to, a motion should be filed electronically, rather than conventionally; however, exhibits that are submitted in conventional form during a hearing will be maintained by the Clerk's Office in conventional format. Filing Users must submit in electronic form all documents referenced as exhibits or attachments, unless the Court authorizes conventional filing. A Filing User must submit as exhibits or attachments only those excerpts of the referenced documents that are directly germane to the matter under consideration by the Court. Excerpted material must be clearly and prominently identified as such. Filing Users who file excerpts of documents as exhibits or attachments under this rule do so without prejudice to their right to timely file additional excerpts or the complete document. Responding parties may timely file additional excerpts or the complete document that they believe are directly germane. The Court may require parties to file additional excerpts or the complete document. 
  

——————————

ECF Local Rule 6 - Sealed Documents.

Rules text
A motion to file documents under seal may be filed electronically; however, the actual documents to be filed under seal shall be filed conventionally in paper form. The order of the Court authorizing the filing of such documents under seal will be entered electronically by the Clerk's Office and a paper copy of the order shall be attached to the documents under seal and delivered to the Clerk's Office. 
  

——————————

ECF Local Rule 7 - Document Retention Requirements.

Rules text
The Clerk's Office shall not maintain a paper Court file in any case begun after the effective date of these Administrative Procedures except as otherwise provided herein. The official court record shall be the electronic file maintained by the Court. The official record shall include, however, initiating documents and other conventional documents or exhibits filed in accordance with these Administrative Procedures. Any document submitted to the Clerk in a paper format shall be converted into an electronic format prior to docketing. It is the duty of the filing party to confirm that such document has been accurately submitted into the Court's electronic file. If no challenge regarding the presentation of the document in the Court's electronic file is communicated to the Clerk within seven (7) days of the date of docketing, then the document as presented is conclusively confirmed as the document submitted, unless otherwise ordered by the Court. 
  
Except as otherwise provided by these Administrative Procedures, the Clerk may discard all original paper documents after they have been scanned and uploaded into ECF. 
  
Documents that are electronically filed and require an original signature, other than that of the filer, should be maintained in paper form by the filer for at least five (5) years after the conclusion of all appeals or the expiration of time for filing a timely appeal, whichever is later. 
  
An attorney who wishes to have an original document returned after the Clerk's Office scans and uploads it to ECF may, prior to submitting the document to the Clerk's Office, seek authorization from the assigned judge for the document's return. If return is granted by the judge, the attorney must provide a self-addressed, stamped envelope for the return of the document. Authorization will be granted on a case-by-case basis. No standing authorizations for the return of all original documents filed by an attorney or office will be allowed. 
  

  Editor's notes. - Former ECF Rule 7 (Retention Requirements) was vacated March 2, 2007, and the present rule was adopted effective March 2, 2007.  

——————————

ECF Local Rule 8 - Signatures.

Rules text
The user login and password required to submit documents to the Electronic Case Files (ECF) system serve as the Filing User's signature on all electronic documents filed with the Court. They also serve as a signature for purposes of Fed. R. Bankr. P. 9011, the Federal Rules of Bankruptcy Procedure, the Local Rules of this Court, and any other purpose for which a signature is required in connection with proceedings before the Court. Each document filed electronically must, if possible, indicate that it has been electronically filed. Electronically filed documents must include a signature block and must set forth the name, address, telephone number and the attorney's state Bar registration number, if applicable. In addition, the name of the Filing User under whose login and password the document is submitted must be preceded by an "s" and typed in the space where the signature would otherwise appear. 
  
No Filing User or other person may knowingly permit or cause to permit a Filing User's password to be used by anyone other than an authorized agent of the Filing User. 
  
Documents containing the signature of non-Filing Users are to be filed electronically with the signature represented by a "s" and the name typed in the space where a signature would otherwise appear, or as a scanned image. 
  
When electronically filing documents requiring signatures of more than one party, the filing attorney shall initially confirm that the content of the document is acceptable to all persons required to sign the document and shall obtain the signatures of all parties on the document. For purposes of this rule, physical, facsimile, or electronic signatures are permitted. 
  
A non-filing signatory or party who disputes their acceptance of the contents of the document, the authenticity of an electronically-filed document containing multiple signatures, or the authenticity of the signatures themselves must file an objection to the document within seven (7) days of receiving the Notice of Electronic Filing. 
  
A non-filing signatory or party who disputes the authenticity of an electronically filed document with a non-attorney signature or the authenticity of the signature on that document must file an objection to the document within seven (7) days of receiving the Notice of Electronic Filing. 
  

——————————

ECF Local Rule 9 - Service of Documents by Electronic Means.

Rules text
Participation in the Electronic Case Files (ECF) system by receipt of a login/password provided by the Court shall constitute a request for service and notice by electronic means as provided under Fed. R. Bankr. P. 9036. Participants in the Electronic Case Files (ECF) system, by possessing a login/password from the Court, agree to receive notice and service by electronic means, except with regard to service of a summons and complaint under Fed. R. Bankr. P. 7004, both from the Court and from other system participants, wherever located. The "Notice of Electronic Filing" that is automatically generated by the Court's Electronic Case Files (ECF) system constitutes service or notice of the filed document on Filing Users. 
  
Most sealed filings do not produce a Notice of Electronic Filing, and therefore, service by the filer of any sealed document by an alternate method is required. 
  
A party who is not a registered participant of the Electronic Case Files (ECF) system is entitled to a paper copy of any electronically-filed pleading, document or order. The filing party must therefore provide the non-registered party with the pleading, document, or order according to the Federal Rules of Bankruptcy Procedure. When mailing paper copies of documents that have been electronically filed, the filing party must include the "Notice of Electronic Filing" to provide the recipient with proof of the filing. 
  
A certificate of service must be included with all documents filed electronically, indicating that service was accomplished through the Notice of Electronic Filing (NEF) for parties and counsel who are Filing Users and indicating how service was accomplished on any party or counsel who is not a Filing User. 
  

——————————

ECF Local Rule 10 - Notice of Court Orders and Judgments.

Rules text
Immediately upon the entry of an order or judgment in an action assigned to the Electronic Case Files (ECF) system, ECF shall generate in electronic form, a Notice of Electronic Filing. Electronic transmission of the Notice of Electronic Filing (NEF) constitutes the notice required by Fed. R. Bankr. P. 9022. The Clerk must give notice to a person who has not consented to electronic service in paper form in accordance with the Federal Rules of Bankruptcy Procedure. 
  

——————————

ECF Local Rule 11 - Technical Failures.

Rules text
The Clerk's Office shall deem the Bankruptcy Court's Electronic Case Files (ECF) site to be subject to a technical failure on a given day if the site is unable to accept filings continuously or intermittently over the course of any period of time greater than one hour after 9:00 a.m. that day. Known system outages will be posted on the web site, if possible. An attorney may file a declaration seeking relief from the Court for not meeting a deadline as a result of a technical failure. 
  
Problems on the filer's end, such as telephone line, Internet Service Provider (ISP), or hardware or software problems, will not constitute a technical failure under these Administrative Procedures nor excuse an untimely filing. A filer who cannot file a document electronically because of a problem on the filer's end must file the document conventionally. 
  

——————————

ECF Local Rule 12 - Public Access.

Rules text
Any person or organization, other than one registered as a Filing User under Rule 2 of these rules, may access the Electronic Case Files (ECF) system at the Court's Internet site www.gasb.uscourts.gov  by obtaining a PACER login and password. Those who have PACER access but who are not Filing Users may retrieve docket sheets and documents, but they may not file documents. 
  
In compliance with the policy of the Judicial Conference of the United States, and the E-Government Act of 2002, and in order to promote electronic access to case files while also protecting personal privacy and other legitimate interests, parties shall refrain from including, or shall partially redact where inclusion is necessary, the following personal data identifiers from all documents and pleadings filed with the Court, including exhibits thereto, whether filed electronically or in paper, unless otherwise ordered by the Court or required by statute, the Federal Rules of Bankruptcy Procedure or the Official Bankruptcy Forms. 
  
a.  Social Security numbers.  Other than on Official Form 21, if an individual's social security number must be included in a pleading, only the last four digits of that number should be used. 
  
b.  Names of minor children.  If the involvement of a minor child must be mentioned, only the initials of that child should be used. On Schedule I of Official Bankruptcy Form 6, list relationship and age of the debtor's dependents ( i.e., son, age 6). 
  
c.  Dates of birth.  If an individual's date of birth must be included in a pleading, only the year should be used. On Schedule I of Official Bankruptcy Form 6, list the age of each of the debtor's dependents. 
  
d.  Financial account numbers.  If financial account numbers are relevant, only the last four digits of these numbers should be used. On Schedules D, E, and F of Official Bankruptcy Form 6, debtors, if they so choose, may include their full account numbers to assist the trustee and creditors. 
  
In compliance with the E-Government Act of 2002, a party wishing to file a document containing the personal data identifiers listed above may: 
  
a.  file an unredacted version of the document under seal; or 
  
b.  file a reference list under seal. The reference list shall contain the complete, personal data identifier(s) and the redacted identifier(s) used in its (their) place in the filing. All references in the case to the redacted identifiers included in the reference list will be construed to refer to the corresponding complete personal data identifier. The reference list must be filed under seal, and may be amended as of right. 
  
The unredacted version of the document or the reference list shall be retained by the Court as part of the record. The Court may, however, still require the party to file a redacted copy for the public file. The responsibility for redacting these personal identifiers rests solely with counsel and the parties. The Clerk will not review each document for compliance with this rule. 
  

——————————

ECF Local Rule 13 - Hyperlinks.

Rules text
Electronically filed documents may contain the following types of hyperlinks: 
  
(A)  Hyperlinks to other portions of the same document; and 
  
(B)  Hyperlinks to a location on the Internet that contains a source document for a citation. 
  
Hyperlinks to cited authority may not replace standard citation format. Complete citations must be included in the text of the filed document. Neither a hyperlink, nor any site to which it refers, shall be considered part of the record. Hyperlinks are simply convenient mechanisms for accessing material cited in a filed document. 
  
The Court accepts no responsibility for, and does not endorse, any product, organization, or content at any hyperlinked site, or at any site to which that site may be linked. The Court accepts no responsibility for the availability or functionality of any hyperlink. 
  

——————————

RULES GOVERNING SECTION 2254 CASES IN THE UNITED STATES DISTRICT COURTS

Rule
 1. Scope.
 2. The Petition.
 3. Filing the petition; Inmate Filing.
 4. Preliminary Review; Servicing the Petition and Order.
 5. The Answer and the Reply.
 6. Discovery.
 7. Expanding the Record.
 8. Evidentiary Hearing.
 9. Second or Successive Petitions.
 10. Powers of a Magistrate Judge.
 11. Certificate of Appealability; Time to Appeal.
 12. Applicability of the Federal Rules of Civil Procedure.
Appendix of Forms 
  Editor's notes. - These rules were amended effective February 1, 2010.  

——————————

Rule 1. Scope.

Rules text
(a)  Cases Involving a Petition under 28 U.S.C. § 2254. These rules govern a petition for a writ of habeas corpus filed in a United States district court under 28 U.S.C. § 2254 by: 
  
(1)  a person in custody under a state-court judgment who seeks a determination that the custody violates the Constitution, laws, or treaties of the United States; and 
  
(2)  a person in custody under a state-court or federal-court judgment who seeks a determination that future custody under a state-court judgment would violate the Constitution, laws, or treaties of the United States. 
  
(b)  Other Cases. The district court may apply any or all of these rules to a habeas corpus petition not covered by Rule 1(a). 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)


JUDICIAL DECISIONS

Use of habeas corpus by federal prisoner for collateral attack of completed state prison sentence. - Where federal prisoner has completed service of state prison sentences, which were not used for enhancement of his federal sentences, he can not maintain habeas corpus proceeding in federal district court to attack state convictions collaterally. Theriault v. United States ex rel. Miss., 433 F.2d 990 (5th Cir. 1970).  

——————————

Rule 2. The Petition.

Rules text
(a)  Current Custody; Naming the Respondent. If the petitioner is currently in custody under a state-court judgment, the petition must name as respondent the state officer who has custody. 
  
(b)  Future Custody; Naming the Respondents and Specifying the Judgment. If the petitioner is not yet in custody - but may be subject to future custody - under the state-court judgment being contested, the petition must name as respondents both the officer who has current custody and the attorney general of the state where the judgment was entered. The petition must ask for relief from the state-court judgment being contested. 
  
(c)  Form. The petition must: 
  
(1)  specify all the grounds for relief available to the petitioner; 
  
(2)  state the facts supporting each ground; 
  
(3)  state the relief requested; 
  
(4)  be printed, typewritten, or legibly handwritten; and 
  
(5)  be signed under penalty of perjury by the petitioner or by a person authorized to sign it for the petitioner under 28 U.S.C. § 2242. 
  
(d)  Standard Form. The petition must substantially follow either the form appended to these rules or a form prescribed by a local district-court rule. The clerk must make forms available to petitioners without charge. 
  
(e)  Separate Petitions for Judgments of Separate Courts. A petitioner who seeks relief from judgments of more than one state court must file a separate petition covering the judgment or judgments of each court. 
  

(As amended Sept. 28, 1976, P.L. 94-426, § 2(1), (2), 90 Stat. 1334; April 28, 1982, eff. Aug. 1, 1982; April 26, 2004, eff. Dec. 1, 2004.)


JUDICIAL DECISIONS

Habeas corpus relief is appropriate for an unconstitutional denial of the right of appeal. Russell v. Knight, 488 F.2d 96 (5th Cir. 1973).  

Validity of petition directed against district judge. - Petition for writ of habeas corpus fails to state ground on which relief can be granted where petition is not directed against state officer holding petitioner in custody but rather against district judge. Cade v. Carpenter, 367 F.2d 572 (5th Cir. 1966).  

——————————

Rule 3. Filing the petition; Inmate Filing.

Rules text
(a)  Where to File; Copies; Filing Fee. An original and two copies of the petition must be filed with the clerk and must be accompanied by: 
  
(1)  the applicable filing fee, or 
  
(2)  a motion for leave to proceed in forma pauperis, the affidavit required by 28 U.S.C. § 1915, and a certificate from the warden or other appropriate officer of the place of confinement showing the amount of money or securities that the petitioner has in any account in the institution. 
  
(b)  Filing. The clerk must file the petition and enter it on the docket. 
  
(c)  Time to File. The time for filing a petition is governed by 28 U.S.C. § 2244(d). 
  
(d)  Inmate Filing. A paper filed by an inmate confined in an institution is timely if deposited in the institution's internal mailing system on or before the last day for filing. If an institution has a system designed for legal mail, the inmate must use that system to receive the benefit of this rule. Timely filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a notarized statement, either of which must set forth the date of deposit and state that first-class postage has been prepaid. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 4. Preliminary Review; Servicing the Petition and Order.

Rules text
The clerk must promptly forward the petition to a judge under the court's assignment procedure, and the judge must promptly examine it. If it plainly appears from the petition and any attached exhibits that the petitioner is not entitled to relief in the district court, the judge must dismiss the petition and direct the clerk to notify the petitioner. If the petition is not dismissed, the judge must order the respondent to file an answer, motion, or other response within a fixed time, or to take other action the judge may order. In every case, the clerk must serve a copy of the petition and any order on the respondent and on the attorney general or other appropriate officer of the state involved. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)


JUDICIAL DECISIONS

Proceedings upon failure to substantiate claim upon which petition based. - Where prisoner is unable to substantiate claim on which habeas corpus petition is based, court acts properly in dismissing petition without prejudice to renewal should petitioner substantiate claim later. Lavender v. Hopper, 548 F.2d 1165 (5th Cir. 1977).  

——————————

Rule 5. The Answer and the Reply.

Rules text
(a)  When Required. The respondent is not required to answer the petition unless a judge so orders. 
  
(b)  Contents: Addressing the Allegations; Stating a Bar. The answer must address the allegations in the petition. In addition, it must state whether any claim in the petition is barred by a failure to exhaust state remedies, a procedural bar, non-retroactivity, or a statute of limitations. 
  
(c)  Contents: Transcripts. The answer must also indicate what transcripts (of pretrial, trial, sentencing, or post-conviction proceedings) are available, when they can be furnished, and what proceedings have been recorded but not transcribed. The respondent must attach to the answer parts of the transcript that the respondent considers relevant. The judge may order that the respondent furnish other parts of existing transcripts or that parts of untranscribed recordings be transcribed and furnished. If a transcript cannot be obtained, the respondent may submit a narrative summary of the evidence. 
  
(d)  Contents: Briefs on Appeal and Opinions. The respondent must also file with the answer a copy of: 
  
(1)  any brief that the petitioner submitted in an appellate court contesting the conviction or sentence, or contesting an adverse judgment or order in a post-conviction proceeding; 
  
(2)  any brief that the prosecution submitted in an appellate court relating to the conviction or sentence; and 
  
(3)  the opinions and dispositive orders of the appellate court relating to the conviction or the sentence. 
  
(e)  Reply. The petitioner may submit a reply to the respondent's answer or other pleading within a time fixed by the judge. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)


JUDICIAL DECISIONS

Record of trial. - It was impossible for reviewing court to determine constitutional application of statute to petitioner absent a record of the petitioner's trial. Lamar v. Banks, 684 F.2d 714 (11th Cir. 1982).  

Waiver of defense of lack of exhaustion. - While the respondents indicated in their answer-response and brief that the petitioner's claim concerning his counsel's failure to secure defense witnesses had not been presented to the state courts, they failed to categorically state that the claim was unexhausted but addressed the merits of the claim and urged the court to dismiss the petition on the merits. The state thus waived the defense of lack of exhaustion. Truitt v. Jones, 614 F. Supp. 1342 (S.D. Ga. 1985), aff'd, 791 F.2d 940 (11th Cir. 1986).  

——————————

Rule 6. Discovery.

Rules text
(a)  Leave of Court Required. A judge may, for good cause, authorize a party to conduct discovery under the Federal Rules of Civil Procedure and may limit the extent of discovery. If necessary for effective discovery, the judge must appoint an attorney for a petitioner who qualifies to have counsel appointed under 18 U.S.C. § 3006A. 
  
(b)  Requesting Discovery. A party requesting discovery must provide reasons for the request. The request must also include any proposed interrogatories and requests for admission, and must specify any requested documents. 
  
(c)  Deposition Expenses. If the respondent is granted leave to take a deposition, the judge may require the respondent to pay the travel expenses, subsistence expenses, and fees of the petitioner's attorney to attend the deposition. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)


JUDICIAL DECISIONS

Where the state relies on written interrogatories in a habeas corpus proceeding to establish effective representation and waiver of constitutional rights by the accused, such interrogatories must be worded with sufficient specificity that a reviewing court can ascertain whether or not constitutional standards have been met. Wiggins v. Smith, 434 F.2d 245 (5th Cir. 1970).  

Right to demand exhumation and autopsy. - Even if the results of an autopsy might, if they were favorable to the defendant in a murder trial, have entitled him to a new trial, he had no constitutional right to have the body exhumed and an autopsy performed. If relief was to be had, it had to be under Georgia law and not from a federal court in a habeas corpus action. Willis v. Newsome, 771 F.2d 1445 (11th Cir. 1985), cert. denied, 475 U.S. 1050, 106 S. Ct. 1273, 89 L. Ed. 2d 581 (1986).  

——————————

Rule 7. Expanding the Record.

Rules text
(a)  In General. If the petition is not dismissed, the judge may direct the parties to expand the record by the submitting additional materials relating to the petition. The judge may require that these materials be authenticated. 
  
(b)  Types of Materials. The materials that may be required include letters predating the filing of the petition, documents, exhibits, and answers under oath to written interrogatories propounded by the judge. Affidavits may also be submitted and considered as part of the record. 
  
(c)  Review by the Opposing Party. The judge must give the party against whom the additional materials are offered an opportunity to admit or deny their correctness. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 8. Evidentiary Hearing.

Rules text
(a)  Determining Whether to Hold a Hearing. If the petition is not dismissed, the judge must review the answer, any transcripts and records of state-court proceedings, and any materials submitted under Rule 7 to determine whether an evidentiary hearing is warranted. 
  
(b)  Reference to a Magistrate Judge. A judge may, under 28 U.S.C. § 636(b), refer the petition to a magistrate judge to conduct hearings and to file proposed findings of fact and recommendations for disposition. When they are filed, the clerk must promptly serve copies of the proposed findings and recommendations on all parties. Within 14 days after being served, a party may file objections as provided by local court rule. The judge must determine de novo  any proposed finding or recommendation to which objection is made. The judge may accept, reject, or modify any proposed finding or recommendation. 
  
(c)  Appointing Counsel; Time of Hearing. If an evidentiary hearing is warranted, the judge must appoint an attorney to represent a petitioner who qualifies to have counsel appointed under 18 U.S.C. § 3006A. The judge must conduct the hearing as soon as practicable after giving the attorneys adequate time to investigate and prepare. These rules do not limit the appointment of counsel under § 3006A at any stage of the proceeding. 
  

(As amended Sept. 28, 1976, P.L. 94-426, § 2(5), 90 Stat. 1334; Oct. 21, 1976, P.L. 94-577, § 2(a)(1), (b)(1), 90 Stat. 2730, 2731; April 26, 2004, eff. Dec. 1, 2004; March 26, 2009, eff. Dec. 1, 2009.)


JUDICIAL DECISIONS

When federal evidentiary hearing not required. - Where the findings of fact at state habeas corpus hearing are not erroneous and adequate record has been developed, federal evidentiary hearing is not required in habeas corpus proceeding. Pitts v. Hopper, 402 F. Supp. 119 (N.D. Ga. 1974), aff'd, 520 F.2d 941 (5th Cir. 1975).  

——————————

Rule 9. Second or Successive Petitions.

Rules text
Before presenting a second or successive petition, the petitioner must obtain an order from the appropriate court of appeals authorizing the district court to consider the petition as required by 28 U.S.C. § 2244(b)(3) and (4). 
  

(As amended Sept. 28, 1976, P.L. 94-426, § 2(7), (8), 90 Stat. 1335.; April 26, 2004, eff. Dec. 1, 2004.)


JUDICIAL DECISIONS

Purpose. - This rule was enacted to minimize abuse of writ of habeas corpus by limiting the right to assert stale claims. Hill v. Linahan, 697 F.2d 1032 (11th Cir. 1983).  
This rule was not intended to be a statute of limitations but instead was based on the equitable doctrine of laches. Hill v. Linahan, 697 F.2d 1032 (11th Cir. 1983).  

Abuse-of-the-writ standard. - With respect to new or different claims raised for the first time in a successive petition, the abuse-of-the-writ standard provides that a court need not entertain such claims if they were deliberately withheld from presentation in the first proceeding or if they were omitted for reasons which can be characterized only as "inexcusable neglect." Young v. Kemp, 758 F.2d 514 (11th Cir. 1985).  

Prejudice required. - Under this rule as enacted, a petitioner is not barred simply because he has delayed in filing his claim. The respondent must make a particularized showing of prejudice, and show that the prejudice was caused by the delay. Hill v. Linahan, 697 F.2d 1032 (11th Cir. 1983).  

Procedure for dismissal. - Because subdivision (a) of this rule is silent as to the procedure for dismissal, the Federal Rules of Civil Procedure apply by virtue of Rule 11. Hill v. Linahan, 697 F.2d 1032 (11th Cir. 1983).  

Conversion into motion for summary judgment. - The state's request for a Rule 9(a) dismissal was converted into a motion for summary judgment, analogously to the provision in F.R.C.P. 12(b)(6) that a motion to dismiss for failure to state a claim upon which relief can be granted will be treated as a motion for summary judgment under F.R.C.P. 56 when matters outside the pleadings are presented to the court. Hill v. Linahan, 697 F.2d 1032 (11th Cir. 1983).  
Under F.R.C.P. 56(c) a petitioner was entitled to notice that the state's request for a Rule 9(a) dismissal would be treated as a motion for summary judgment and an opportunity to offer evidence in opposition to the motion. Hill v. Linahan, 697 F.2d 1032 (11th Cir. 1983).  

Advancing of grounds for habeas corpus relief in a one-at-a-time fashion, when the evidence is available which will allow all grounds to be heard and disposed of in one proceeding, is an intolerable abuse of the writ. Fulford v. Smith, 432 F.2d 1225 (5th Cir. 1970).  

New law regarding prosecutorial statements as to appellate review. - In his first federal petition, the petitioner argued that his trial had been rendered fundamentally unfair by a statement in the prosecutor's closing argument to the jury that it had a "vital contribution which you are now considering and will be deliberating on . . . after your decision, the Appellate Court will have a very important responsibility." In a third habeas petition, he challenged the same remark, but on eighth amendment grounds, arguing that Caldwell v. Mississippi,  472 U.S. 320, 105 S. Ct. 2633, 86 L. Ed. 2d 231 (1985), decided since the filing of his prior petition, held that prosecutorial remarks to the jury that emphasize appellate review in capital cases violate the eighth amendment because they tend to undermine the jury's sense of its own responsibility as the body with the duty to determine whether or not to impose the death penalty. As Caldwell  was the first Supreme Court case to hold that prosecutorial statements regarding appellate review might violate the eighth amendment and, furthermore, the state of eighth amendment law at the time of the filing of the first petition was not sufficiently developed to give a clear indication that such prosecutorial statements raised an eighth amendment issue, Caldwell  represented new law; thus a Caldwell  violation, if proven, would have presented new grounds for relief. McCorquodale v. Kemp, 829 F.2d 1035 (11th Cir.), cert. denied, 483 U.S. 1055, 108 S. Ct. 32, 97 L. Ed. 2d 819 (1987).  

Ineffective assistance of counsel argument. - The defendant contended, in his second habeas petition, that his original attorney's failure to present testimony on his mental state constituted ineffective assistance of counsel. In effect, he argued that his attorney did not meet the required reasonableness standard, an issue that had, on numerous occasions, been raised and addressed. His reassertion of this issue, while stressing allegedly new evidence, constituted a "successive petition", not alleging new or different grounds for relief. Mitchell v. Kemp, 827 F.2d 1433 (11th Cir. 1987), cert. denied, 483 U.S. 1050, 108 S. Ct. 14, 97 L. Ed. 2d 812 (1987).  

Cited in Stephens v. Kemp, 721 F.2d 1300 (11th Cir. 1983).  

——————————

Rule 10. Powers of a Magistrate Judge.

Rules text
A magistrate judge may perform the duties of a district judge under these rules, as authorized under 28 U.S.C. § 636. 
  

(As amended Sept. 28, 1976, P.L. 94-426, § 2(11) 90 Stat. 1335; April 30, 1979, eff. Aug. 1, 1979; April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 11. Certificate of Appealability; Time to Appeal.

Rules text
(a)  Certificate of appealability. The district court must issue or deny a certificate of appealability when it enters a final order adverse to the applicant. Before entering the final order, the court may direct the parties to submit arguments on whether a certificate should issue. If the court issues a certificate, the court must state the specific issue or issues that satisfy the showing required by 28 U.S.C. § 2253(c)(2). If the court denies a certificate, the parties may not appeal the denial but may seek a certificate from the court of appeals under Federal Rule of Appellate Procedure 22. A motion to reconsider a denial does not extend the time to appeal. 
  
(b)  Time to appeal. Federal Rule of Appellate Procedure 4(a) governs the time to appeal an order entered under these rules. A timely notice of appeal must be filed even if the district court issues a certificate of appealability. 
  

(Added March 26, 2009, eff. Dec. 1, 2009.)


JUDICIAL DECISIONS

Cited in Potts v. Zant, 638 F.2d 727 (5th Cir. 1981); Hill v. Linahan, 697 F.2d 1032 (11th Cir. 1983).  

——————————

Rule 12. Applicability of the Federal Rules of Civil Procedure.

Rules text
The Federal Rules of Civil Procedure, to the extent that they are not inconsistent with any statutory provisions or these rules, may be applied to a proceeding under these rules. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004; March 26, 2009, eff. Dec. 1, 2009.)

——————————

Appendix of Forms 
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——————————

RULES GOVERNING SECTION 2255 PROCEEDINGS FOR THE UNITED STATES DISTRICT COURTS

Rule
 1. Scope.
 2. The Motion.
 3. Filing the Motion; Inmate Filing.
 4. Preliminary Review.
 5. The Answer and the Reply.
 6. Discovery.
 7. Expanding the Record.
 8. Evidentiary Hearing.
 9. Second or Successive Motions.
 10. Powers of a Magistrate Judge.
 11. Certificate of Appealability; Time to Appeal.
 12. Applicability of the Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure.
Appendix of Forms 
  Editor's notes. - These rules were amended effective February 1, 2010.  

——————————

Rule 1. Scope.

Rules text
These rules govern the motion filed in a United States district court under 28 U.S.C. § 2255 by: 
  
(a)  a person in custody under a judgment of that court who seeks a determination that: 
  
(1)  the judgment violates the Constitution or laws of the United States; 
  
(2)  the court lacked jurisdiction to enter the judgment; 
  
(3)  the sentence exceeded the maximum allowed by law; or 
  
(4)  the judgment or sentence is otherwise subject to collateral review; and 
  
(b)  a person in custody under a judgment of a state court or another federal court, and subject to future custody under a judgment of the district court, who seeks a determination that: 
  
(1)  future custody under a judgment of the district court would violate the Constitution or laws of the United States; 
  
(2)  the district court lacked jurisdiction to enter the judgment; 
  
(3)  the district court's sentence exceeded the maximum allowed by law; or 
  
(4)  the district court's judgment or sentence is otherwise subject to collateral review. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 2. The Motion.

Rules text
(a)  Applying for Relief. The application must be in the form of a motion to vacate, set aside, or correct the sentence. 
  
(b)  Form. The motion must: 
  
(1)  specify all the grounds for relief available to the moving party; 
  
(2)  state the facts supporting each ground; 
  
(3)  state the relief requested; 
  
(4)  be printed, typewritten, or legibly handwritten; and 
  
(5)  be signed under penalty of perjury by the movant or by a person authorized to sign it for the movant. 
  
(c)  Standard Form. The motion must substantially follow either the form appended to these rules or a form prescribed by a local district-court rule. The clerk must make forms available to moving parties without charge. 
  
(d)  Separate Motions for Separate Judgments. A moving party who seeks relief from more than one judgment must file a separate motion covering each judgment. 
  

(As amended Sept. 28, 1976, P.L. 94-426, § 2(3), (4), 90 Stat. 1334; April 28, 1982, eff. Aug. 1, 1982; April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 3. Filing the Motion; Inmate Filing.

Rules text
(a)  Where to File; Copies. An original and two copies of the motion must be filed with the clerk. 
  
(b)  Filing and Service. The clerk must file the motion and enter it on the criminal docket of the case in which the challenged judgment was entered. The clerk must then deliver or serve a copy of the motion on the United States attorney in that district, together with a notice of its filing. 
  
(c)  Time to File. The time for filing a motion is governed by 28 U.S.C. § 2255 para. 6. 
  
(d)  Inmate Filing. A paper filed by an inmate confined in an institution is timely if deposited in the institution's internal mailing system on or before the last day for filing. If an institution has a system designed for legal mail, the inmate must use that system to receive the benefit of this rule. Timely filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a notarized statement, either of which must set forth the date of deposit and state that first-class postage has been prepaid. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 4. Preliminary Review.

Rules text
(a)  Referral to a Judge. The clerk must promptly forward the motion to the judge who conducted the trial and imposed sentence or, if the judge who judge who conducted the proceedings being challenged. If the appropriate judge is not available, the clerk must forward the motion to a judge under the court's assignment procedure. 
  
(b)  Initial Consideration by the Judge. The judge who receives the motion must promptly examine it. If it plainly appears from the motion, any attached exhibits, and the record of prior proceedings that the moving party is not entitled to relief, the judge must dismiss the motion and direct the clerk to notify the moving party. If the motion is not dismissed, the judge must order the United States attorney to file an answer, motion, or other response within a fixed time, or to take other action the judge may order. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)


JUDICIAL DECISIONS

Cited in In re Bizzard, 559 F. Supp. 507 (S.D. Ga. 1983).  

——————————

Rule 5. The Answer and the Reply.

Rules text
(a)  When Required. The respondent is not required to answer the motion unless a judge so orders. 
  
(b)  Contents. The answer must address the allegations in the motion. In addition, it must state whether the moving party has used any other federal remedies, including any prior post-conviction motions under these rules or any previous rules, and whether the moving party received an evidentiary hearing. 
  
(c)  Records of Prior Proceedings. If the answer refers to briefs or transcripts of the prior proceedings that are not available in the court's records, the judge must order the government to furnish them within a reasonable time that will not unduly delay the proceedings. 
  
(d)  Reply. The moving party may submit a reply to the respondent's answer or other pleading within a time fixed by the judge. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 6. Discovery.

Rules text
(a)  Leave of Court Required. A judge may, for good cause, authorize a party to conduct discovery under the Federal Rules of Criminal Procedure or Civil Procedure, or in accordance with the practices and principles of law. If necessary for effective discovery, the judge must appoint an attorney for a moving party who qualifies to have counsel appointed under 18 U.S.C. § 3006A. 
  
(b)  Requesting  Discovery. A party requesting discovery must provide reasons for the request. The request must also include any proposed interrogatories and requests for admission, and must specify any requested documents. 
  
(c)  Deposition Expenses. If the government is granted leave to take a deposition, the judge may require the government to pay the travel expenses, subsistence expenses, and fees of the moving party's attorney to attend the deposition. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 7. Expanding the Record.

Rules text
(a)  In general. If the motion is not dismissed, the judge may direct the parties to expand the record by submitting additional materials relating to the motion. The judge may require that these materials be authenticated. 
  
(b)  Types of materials. The materials that may be required include letters predating the filing of the motion, documents, exhibits, and answers under oath to written interrogatories propounded by the judge. Affidavits also may be submitted and considered as part of the record. 
  
(c)  Review by the opposing party. The judge must give the party against whom the additional materials are offered an opportunity to admit or deny their correctness. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 8. Evidentiary Hearing.

Rules text
(a)  Determining Whether to Hold a Hearing. If the motion is not dismissed, the judge must review the answer, any transcripts and records of prior proceedings, and any materials submitted under Rule 7 to determine whether an evidentiary hearing is warranted. 
  
(b)  Reference to a Magistrate Judge. A judge may, under 28 U.S.C. § 636(b), refer the motion to a magistrate judge to conduct hearings and to file proposed finding of fact and recommendations for disposition. When they are filed, the clerk must promptly serve copies of the proposed findings and recommendations on all parties. Within 14 days after being served, a party may file objections as provided by local court rule. The judge must determine de novo  any proposed finding or recommendation to which objection is made. The judge may accept, reject, or modify any proposed finding or recommendation. 
  
(c)  Appointing Counsel; Time of Hearing. If an evidentiary hearing is warranted, the judge must appoint an attorney to represent a moving party who qualifies to have counsel appointed under 18 U.S.C. § 3006A. The judge must conduct the hearing as soon as practicable after giving the attorneys adequate time to investigate and prepare. These rules do not limit the appointment of counsel under § 3006A at any stage of the proceeding. 
  
(d)  Producing a Statement. Federal Rule of Criminal Procedure 26.2(a)-(d) and (f) applies at a hearing under this rule. If a party does not comply with a Rule 26.2(a) order to produce a witness's statement, the court must not consider that witness's testimony. 
  

(As amended Sept. 28, 1976, P.L. 94-426, § 2(6), 90 Stat. 1335; Oct. 21, 1976, P.L. 94-577, § 2(a)(2), (b)(2), 90 Stat. 2730, 2731; April 22, 1993, eff. Dec. 1, 1993; April 26, 2004, eff. Dec. 1, 2004; March 26, 2009, eff. Dec. 1, 2009.)

——————————

Rule 9. Second or Successive Motions.

Rules text
Before presenting a second or successive motion, the moving party must obtain an order from the appropriate court of appeals authorizing the district court to consider the motion, as required by 28 U.S.C. § 2255, para. 8. 
  

(As amended Sept. 28, 1976, P.L. 94-426, § 2(9), (10), 90 Stat. 1335; April 26, 2004, eff. Dec. 1, 2004.))


JUDICIAL DECISIONS

Disposition where record unclear as to whether grounds previously presented and resolved on merits. - District court may not deny a motion based on multiple claims, on grounds that claims have been presented previously and denied, where record indicates that one of the claims had never been presented to the court and it is unclear whether remaining claims had been resolved on the merits. Johnson v. United States, 567 F.2d 634 (5th Cir. 1978).  
Where a district court denies a motion because the grounds relied upon by the movant had been previously raised in a motion the court had denied and where the court of appeals is unable to determine from the district court order or the record as a whole whether the district court had ever considered and ruled upon the merits of the grounds of the motion, the court of appeals must remand the case so that determination can be made. Crockett v. United States, 593 F.2d 5 (5th Cir. 1979).  

The district court abused its discretion by denying the movant's § 2255 motion as entirely successive, it appearing that certain grounds for relief were not raised in the earlier motion and the issue of abuse was not raised by either the government or the court. Humphrey v. United States, 766 F.2d 1522 (11th Cir. 1985).  

Cited in Potts v. Zant, 638 F.2d 727 (5th Cir. 1981).  

——————————

Rule 10. Powers of a Magistrate Judge.

Rules text
A magistrate judge may perform the duties of a district judge under these rules, as authorized by 28 U.S.C. § 636. 
  

(As amended Sept. 28, 1976, P.L. 94-426, § 2(12), 90 Stat. 1335; April 30, 1979, eff. Aug. 1, 1979; April 26, 2004, eff. Dec. 1, 2004.)

——————————

Rule 11. Certificate of Appealability; Time to Appeal.

Rules text
(a)  Certificate of appealability. The district court must issue or deny a certificate of appealability when it enters a final order adverse to the applicant. Before entering the final order, the court may direct the parties to submit arguments on whether a certificate should issue. If the court issues a certificate, the court must state the specific issue or issues that satisfy the showing required by 28 U.S.C. § 2253(c)(2). If the court denies a certificate, a party may not appeal the denial but may seek a certificate from the court of appeals under Federal Rule of Appellate Procedure 22. A motion to reconsider a denial does not extend the time to appeal. 
  
(b)  Time to appeal. Federal Rule of Appellate Procedure 4(a) governs the time to appeal an order entered under these rules. A timely notice of appeal must be filed even if the district court issues a certificate of appealability. These rules do not extend the time to appeal the original judgment of conviction. 
  

(Amended April 30, 1979, effective Aug. 1, 1979; April 26, 2004, eff. Dec. 1, 2004; March 26, 2009, eff. Dec. 1, 2009.)


JUDICIAL DECISIONS

Cited in Jester v. United States, 714 F.2d 97 (11th Cir. 1983).  

——————————

Rule 12. Applicability of the Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure.

Rules text
The Federal Rules of Civil Procedure and the Federal Rules of Criminal Procedure, to the extent that they are not inconsistent with any statutory provisions or these rules, may be applied to a proceeding under these rules. 
  

(As amended April 26, 2004, eff. Dec. 1, 2004.)

——————————

Appendix of Forms 

Rules text
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(As amended April 26, 2004, eff. Dec. 1, 2004.)

——————————

RULES OF THE JUDICIAL QUALIFICATIONS COMMISSION

Rule
 		 Preamble.
Section I. Organization and Structure
 1. Disciplinary Authority.
 2. The Judicial Qualifications Commission.
 3. Organization and Authority of the Commission.
 4. Director.
 5. Reserved.
Section II. General Provisions
 6. Grounds for Discipline; Sanctions; Felony Indictment or Conviction.
 7. Standard and Burden of Proof.
 8. Civil Rules Generally Applicable.
 9. Right to Counsel.
 10. Ex Parte Contacts by the Hearing Panel.
 11. Confidentiality.
 12. Immunity from Civil Suits.
 13. Service.
 14. Oaths; Subpoena Power.
 15. Interim Suspension.
 16. Notification to Complainant.
Section III. Disciplinary Proceedings
 17. Screening and Investigation.
 18. Use of Allegations From Dismissed Cases.
 19. Formal Charges.
 20. Answer.
 21. Failure to Answer or Appear.
 22. Discovery.
 23. Discipline By Consent.
 24. Hearing.
 25. Review by the Supreme Court.
Section IV. Special Proceedings
 26. Complaint Against a Justice of the Supreme Court.
 27. Cases Involving Allegations of Mental or Physical Incapacity.
 28. Advisory Opinions.
 29. Special Committee on Judicial Election Campaign Intervention.
Law reviews. -  For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   

 Preamble.

The regulation of judicial conduct is critical to preserving the integrity of the judiciary and enhancing public confidence in the judicial system. These Rules reflect a careful balance of a number of competing interests: the rights of judges to fair treatment in the disposition of complaints against them; the judges' interest in the confidentiality of complaints for which the Commission finds there is not reasonable cause to believe that misconduct occurred; the public's concern that complaints against judges are given serious consideration and that judges are held to high standards of behavior; and the interest of the judges and the public in having judicial disciplinary complaints resolved promptly and accurately.  
  
These Rules were drafted based on the 1994 Model Rules for Judicial Disciplinary Enforcement developed by the American Bar Association Center for Professional Responsibility, as revised to reflect Georgia constitutional and statutory law, the history and practice of the Judicial Qualifications Commission of Georgia, and the views of the Commission and the Supreme Court of Georgia on the often complex and difficult issues that arise in the regulation of judicial conduct. 
  
Terminology 
  
As used in these Rules: 
  
Censure  means a reprimand by the Supreme Court in the form of a written decision, which shall be imposed by the Supreme Court on the judge in person in open court.  
  
Commission  means the Judicial Qualifications Commission of Georgia. 
  
Complaint  means information in any form from any source received by the Investigative Panel that alleges or from which a reasonable inference can be drawn that a judge committed misconduct or is incapacitated. If there is no written complaint from another person, the Director's written statement of the allegations constitutes the complaint. 
  
Deferred Discipline Agreement  means a confidential agreement between a judge and the Investigative Panel for the judge to undergo treatment, participate in education programs, or take other corrective action. It is only available as a response to misconduct that can be addressed through treatment, education, or a rehabilitation program. 
  
Director  means the lawyer working for the Investigative Panel who is in charge of screening and investigating complaints, prosecuting formal charges, drafting reports, handling administrative matters, and performing other duties assigned by the Commission. See Rule 4.  
  
Formal Charges  means the document that charges the judge with specific acts of misconduct or with a specific incapacity.  
  
Hearing  means the public proceeding at which the issues of law and fact raised by the formal charges and answer are tried. See Rule 24.  
  
Hearing Panel  means the panel of the Commission that adjudicates formal charges, makes recommendations to the Supreme Court as to disciplinary and incapacity orders, and issues formal advisory opinions. See Rules 3 and 28; OCGA § 15-1-21(e)(3).  
  
Incapacity  means a mental or physical condition that adversely affects a judge's ability to perform judicial functions. Incapacity is distinguished from a disability that does not adversely affect a judge's performance of judicial functions.  
  
Incapacity Inactive Status  means non-disciplinary involuntary retirement, removal, or suspension of a judge from judicial office because of mental or physical inability to perform judicial functions. 
  
Interim Suspension  means temporary removal from office pending a final determination in any proceeding under these Rules. See Rule 15.  
  
Investigation  means an inquiry into allegations of misconduct, including a search for and examination of evidence concerning the allegations, divided into two stages: a preliminary investigation conducted by the Director after the receipt of a complaint, and a full investigation conducted after approval by the Investigative Panel. See Rule 17. 
  
Investigative Panel  means the panel of the Commission that determines whether full investigations will be conducted and whether formal charges will be filed, and that is responsible for the prosecutorial and administrative functions of the Commission. See Rule 3; OCGA § 15-1-21(e)(2). 
  
Judge  means anyone, whether or not a lawyer, who performs judicial functions under the Constitution and laws of Georgia, including an associate judge, senior judge, special master, magistrate, or municipal judge, or any person who is a judicial candidate for any such office. 
  
Judicial Candidate  means a person, including an incumbent judge, seeking selection for or retention in judicial office by election or appointment. A person becomes a candidate for judicial office as soon as he or she: (1) appoints or forms a campaign committee, (2) makes a public announcement of candidacy, (3) declares, files, or qualifies as a candidate with the election or appointment authority, or (4) authorizes solicitation or acceptance of campaign contributions or support. A person who is announced as the appointee to fill a judicial position by the Governor or other appointing authority, or who is certified as elected to a judicial position, continues to be a judicial candidate until he or she is sworn into office. Judicial candidates who do not currently hold judicial office are subject to the same Code provisions as judges pro tempore. 
  
Misconduct  means any conduct by a judge constituting grounds for discipline. See Rule 6.A.  
  
Private Admonition  means a non-public sanction imposed on a judge by the Investigative Panel with the consent of the judge. See Rule 6.B(6). 
  
Proceedings  means all steps in the discipline and incapacity system set forth in these Rules. 
  
Public Reprimand  means a reprimand by the Supreme Court in the form of a written decision, which shall be imposed in person in open court by a judge selected by the Supreme Court. 
  
Reasonable Cause  means a reasonable ground for belief in the existence of facts warranting the filing of formal charges for discipline or a petition for transfer to incapacity inactive status.  
  
Record  means all documents filed in the case beginning with the formal charges. The record includes a transcript of the hearing on the formal charges only if a transcript is requested by the respondent, Director, Hearing Panel, or Supreme Court.  
  
Respondent  means a judge or former judge against whom formal charges have been filed. 
  
Screening  means examination of a complaint or other information coming to the attention of the Director to determine whether the Commission has jurisdiction and whether the information would constitute judicial misconduct or incapacity if true. See Rule 17. 
  
Supreme Court  means the Supreme Court of Georgia. 
  

  Editor's notes. - On November 14, 2017, the Supreme Court issued the following order:  
"On June 28, 2017, this Court adopted Interim Rules for the Judicial Qualifications Commission of Georgia, which took effect on June 29 for use by the Commission as reconstituted as of July 1 pursuant to OCGA § 15-1-21. Under that statute, the Investigative Panel of the reconstituted Commission has the authority to amend the Commission's rules upon review and approval by the Court. The Interim Rules were published and made available by link on the websites of this Court, the Commission, the Administrative Office of the Courts, and the State Bar of Georgia, and comments were solicited from judges, lawyers, and the general public to assist the Investigative Panel and the Court in evaluating the Interim Rules and determining whether amendments are appropriate before adopting final rules.  
"Based upon its review of the comments received and its own evaluation of the Interim Rules, the Investigative Panel has recommended that the Court adopt revisions to the following provisions of the Interim Rules: Terminology section (deleting the last two sentences of the definition of 'Private Admonition'); Rule 3.A (adding a final sentence regarding additional times when members of the Investigative Panel must be present in person at meetings in order to vote); Rule 4, Commentary [1] (adding an introductory cross-reference to the provision allowing the Director to provide research and an initial draft of a proposed Formal Advisory Opinion); Rule 13 (making clarifying revisions and adding a final phrase allowing a judge to provide in writing another address to the Director for service of notice that a complaint has been received); Rule 17.C (4) (clarifying that notice that a meeting with the judge will be on the record must be provided in advance of the meeting); Rule 17.C (5) (clarifying that members of the Investigative Panel shall be present in person to participate in a panel meeting with a judge, as opposed to a meeting only of the Director and the judge); Rule 18 and Commentary [1] (clarifying that the allegations in a dismissed complaint may be 'reconsidered' rather than 'reinvestigated' with the permission of the Investigative Panel if additional information regarding the complaint becomes known to the Director); Rule 24.A (adding a sentence regarding the authority of the presiding officer of the Hearing Panel to schedule status and pre-hearing conferences and issue pre-hearing orders and other orders necessary for the just and efficient conduct of the hearing); Rule 24.C (5) (deleting the final phrase to conform to the standard practice that litigants other than indigent criminal defendants must cover the cost of a transcript themselves); Rule 24.C (6) (rewording the provision to clarify that the Director and the respondent should submit proposed findings, conclusions, and recommendations for sanctions or dismissal to the Hearing Panel only if the panel so requests); Rule 28 (changing the term 'informal advisory opinion' to 'Director's opinion' to clarify that such an opinion is not that of the Commission itself); and various stylistic changes related to these revisions, the change of the rules from interim to final with a new effective date, and further review of the rules.  
"The Court hereby approves all of these recommended revisions and adopts as the final Rules of the Judicial Qualifications Commission of Georgia, effective January 1, 2018, the following:"  
Amended effective November 1, 2018.  


Section I. Organization and Structure


——————————

Rule 1. Disciplinary Authority.

Rules text
The disciplinary authority of the Commission extends to every judge. 
  

COMMENT
The Commission's authority extends to members of the Supreme Court. See Rule 26.  

——————————

Rule 2. The Judicial Qualifications Commission.

Rules text
A.  Purpose. The Judicial Qualifications Commission shall administer the judicial discipline and incapacity system.  
  
B.  Jurisdiction.  
  
(1)  Judges. The Commission has jurisdiction over judges regarding allegations that misconduct occurred before or during service as a judge and regarding allegations of incapacity during service as a judge.  
  
(2)  Former Judges and Judicial Candidates. The Commission has continuing jurisdiction over former judges and judicial candidates regarding allegations that misconduct occurred during service as a judge or judicial candidate if a complaint is made within one year following service as a judge or judicial candidate. 
  
C.  Appointment of Members. The Commission shall consist of an Investigative Panel and a Hearing Panel, each of which shall include three categories of members: 
  
(1)  Judge: an elected or appointed public official who presides over a court of record; 
  
(2)  Attorney: a lawyer who has been an active status member of the State Bar of Georgia for at least 10 years and is a registered voter in this state; and 
  
(3)  Citizen: an individual who is neither an attorney nor a judge and who is a registered voter in this state. See OCGA § 15-1-21(f)(1). 
  
The Investigative Panel shall consist of seven members, selected as follows:  
  
(1)  Two judge members, each appointed by the Supreme Court; 
  
(2)  Three attorney members, one appointed by the Governor, one appointed by the President of the Senate, and one appointed by the Speaker of the House of Representatives; and  
  
(3)  Two citizen members, one appointed by the President of the Senate and one appointed by the Speaker of the House of Representatives. See OCGA § 15-1-21(f)(3)(A). 
  
The Hearing Panel shall consist of three members, selected as follows: 
  
(1)  One judge member appointed by the Supreme Court;  
  
(2)  One attorney member appointed by the Supreme Court; and 
  
(3)  One citizen member appointed by the Governor. See OCGA § 15-1-21(f)(4)(A). 
  
The State Bar of Georgia may recommend to the respective appointing authorities a list of individuals for consideration to serve as attorney members of the Commission. See OCGA § 15-1-21(f)(2). 
  
D.  Senate Confirmation. The names of the appointees shall be submitted by the appointing authorities to the Senate no later than the third Monday in January. Any member appointed to the Commission shall serve until the Senate confirms such appointee, and if an individual's name is not submitted by such deadline, he or she shall not be eligible for confirmation. If an appointee is not confirmed by the Senate, the appointing authority shall promptly submit another appointee's name, notwithstanding the deadline expressed in the preceding sentence. If the Senate is not in session at the time an appointee's term begins or a vacancy is created, an appointee for such term or to fill such vacancy shall serve until his or her name can be submitted to the Senate and his or her appointment can be confirmed at the next regular legislative session. See OCGA § 15-1-21(g). 
  
E.  Terms. The terms of Commission members initially appointed for staggered terms beginning July 1, 2017, shall be as set forth in OCGA § 15-1-21(f)(3)(A) and (f)(4)(A). Successors to such members shall serve for a term of four years beginning on July 1 following their appointment and shall be eligible for reappointment to a second full term. A member appointed to an initial term of less than four years or to fill a vacancy may serve an additional two full terms. See OCGA § 15-1-21(f)(6). 
  
F.  Removal. Removal of a panel member for cause shall be by a unanimous vote of all of the appointing authorities for the members of that particular panel. As used in this Rule, the term "for cause" shall include indictment for or conviction of a felony or any offense involving moral turpitude; misconduct, malpractice, malfeasance, misfeasance, nonfeasance, or incapacity; failure to attend three or more panel meetings or hearings in a one-year period without good and sufficient reason; or abstaining from voting, unless recused. See OCGA § 15-1-21(i)(2).  
  
G.  Vacancies. A vacancy shall be created by operation of law when a Commission member no longer has the attorney, citizen, or judge designation for which he or she was appointed. Any vacancy for a member shall be filled by the appointing authority, and such appointee shall serve the balance of the vacating member's unexpired term; provided, however, that if the appointing authority fails to fill a vacancy within 60 days of being notified of such vacancy by the Commission, the Governor shall appoint a replacement member from the same category of member. See OCGA § 15-1-21(f)(6). 
  

  Editor's notes. - This rule was amended effective November 1, 2018.  

COMMENT
[1] The Commission has jurisdiction over the conduct of judges that is alleged to be in violation of the Georgia Code of Judicial Conduct, whether the conduct occurs on or off the bench and whether the judge is full-time, part-time, or pro tempore. To the extent that the conduct of a judge (including a judicial candidate) who is a lawyer also implicates the Georgia Rules of Professional Conduct, the Commission has concurrent jurisdiction with the State Bar of Georgia.  
[2] The Commission has jurisdiction over former judges to respond to complaints of misconduct that occurred before or during their service as a judge if a complaint is brought within one year following the last day of the judge's service. This continuing jurisdiction ensures that judges cannot avoid judicial discipline by resigning before information regarding their misconduct was made known to the Investigative Panel and thereafter seek judicial office with no record of misconduct, and that the Commission has jurisdiction over judicial candidates who lose elections but may seek judicial office in the future.  
[3] Obviously, the Investigative Panel will exercise discretion in initiating an investigation of a former judge. Important factors the Investigative Panel may consider are the seriousness of the complaint, the likelihood that the judge will seek judicial office in the future, and the extent to which the matter can and will be appropriately handled by the State Bar of Georgia as a lawyer disciplinary matter.  
[4] Suspension or removal, as authorized under Rule 6.B, may be imposed to allow the record to reflect that the judge who resigned or lost an election was determined to have engaged in conduct that warranted suspension or removal.  
[5] Procedures for handling allegations against members of the Supreme Court are set out in Rule 26.  
[6] The composition of the Commission, including its membership, appointing authorities, terms of office, and provisions for removal or vacancy of members, was previously determined in part by the Constitution and in part by the Commission Rules. These matters are now determined by statute. See OCGA § 15-1-21. Each category of Commission members (judges, attorneys, and citizens) should be represented on the Commission and its panels in order to balance viewpoints.  

——————————

Rule 3. Organization and Authority of the Commission.

Rules text
A.  Panels and Meetings. The Commission is divided into an Investigative Panel of seven members and a Hearing Panel of three members. See Rule 2.C; OCGA § 15-1-21(e)(1). The Investigative Panel shall meet periodically as determined by the panel. Meetings of the Investigative Panel other than periodic meetings may be called by the chairperson upon the written request of three members of that panel. Meetings of the Hearing Panel may be called by the presiding officer upon the presiding officer's own motion and shall be called by the presiding officer upon the written request of the other two members of the panel. Meetings may be conducted in person, by conference call, or electronically, except that members of the Investigative Panel must be present in person for a meeting with a judge pursuant to Rule 17.C(4) and members of the Hearing Panel must be present in person for a hearing pursuant to Rule 24. Further, except in situations in which the chairperson declares an emergency in his or her sole discretion, members of the Investigative Panel must be present in person at a meeting in order to vote to authorize a full investigation under Rule 17.B (3) or to vote on any action under the provisions of Rule 17.C or 17.D. 
  
B.  Officers. The Investigative Panel shall annually elect one of its members to serve as chairperson and another to serve as vice-chairperson. The vice-chairperson shall perform the duties of the chairperson whenever the chairperson is absent or unable to act. The judge member of the Hearing Panel shall serve as its presiding officer. See OCGA § 15-1-21(f)(3)(B) and (f)(4)(B). 
  
C.  Quorum. A quorum of the Investigative Panel shall require at least four members to be present and shall consist of at least one judge, one attorney, and one citizen. A quorum of the Hearing Panel shall require all members to be present. A decision by a panel shall be by majority vote of the members present except for minor procedural or administrative matters assigned to the Director, chairperson, or presiding officer, as applicable, for a decision as provided by these Rules. See OCGA § 15-1-21(i)(3). 
  
D.  Expenses. Members of the Commission shall serve without compensation but shall receive the same daily expense allowance as members of the General Assembly receive, as set forth in OCGA § 28-1-8, for each day such member is in physical attendance at a panel meeting or hearing, plus either reimbursement for actual transportation costs while traveling by public transportation or the same mileage allowance for use of a personal motor vehicle in connection with such attendance as members of the General Assembly receive. Notwithstanding the preceding sentence, no Commission member shall receive such expense allowance or travel reimbursement if he or she is entitled to receive an expense allowance, travel reimbursement, or salary for performance of duties as a state employee. Expense allowances and travel reimbursement shall be paid from moneys appropriated or otherwise available to the Commission. See OCGA § 15-1-21(i)(4). 
  
E.  Powers and Duties.  
  
(1)  The Investigative Panel shall have the duty and authority to: 
  
(a)  promulgate rules for the Commission's governance that comport with due process and are not otherwise provided by the Georgia Constitution or OCGA § 15-1-21; provided, however, that such rules shall be effective only upon review and adoption by the Supreme Court. See OCGA § 15-1-21(j);  
  
(b)  propose amendments to the Georgia Code of Judicial Conduct and these Rules, subject to review and adoption by the Supreme Court; 
  
(c)  recommend formal advisory opinions to the Hearing Panel;  
  
(d)  select the Director of the Commission; and 
  
(e)  authorize the employment of such additional staff as the Commission deems necessary to carry out the powers assigned to the Commission. See OCGA § 15-1-21(e)(2). 
  
(2)  In addition to the duties assigned to the Director in Rule 4, the Investigative Panel may delegate to the Director the duty and authority to: 
  
(a)  maintain the Commission's records; 
  
(b)  maintain statistics concerning the operation of the Commission and make them available to the Commission, the Supreme Court, the General Assembly, and the public; 
  
(c)  prepare the Commission's budget for its approval and administer the funds; 
  
(d)  notify the appropriate appointing authority of vacancies on the Commission; 
  
(e)  prepare an annual report of the Commission's activities for presentation to the Commission, the Supreme Court, the General Assembly, and the public; and 
  
(f)  inform the judiciary and the public of the existence and operation of the judicial discipline system, including the Investigative Panel's address and telephone number and the disposition of each matter in which public discipline is imposed. 
  
(3)  The Investigative Panel shall have the duty and authority to: 
  
(a)  review the recommendations of the Director after preliminary investigation and either authorize a full investigation or dismiss the complaint; 
  
(b)  decide how to proceed as provided in Rule 17.D(2); and 
  
(c)  oversee the prosecution by the Director of formal charges, before the Hearing Panel and the Supreme Court. 
  
(4)  The Hearing Panel shall have the duty and authority to: 
  
(a)  adjudicate formal charges filed by the Investigative Panel, including ruling on pre-hearing motions, conducting hearings on formal charges and making findings, conclusions, and recommendations to the Supreme Court for sanctions or dismissing the case, pursuant to Rule 24; and 
  
(b)  issue formal advisory opinions on its own initiative or on the recommendation of the Investigative Panel, subject to review by the Supreme Court, regarding the Georgia Code of Judicial Conduct. See OCGA § 15-1-21(e)(3). 
  
F.  Recusal.  
  
(1)  Each member of the Commission shall be entitled to vote on any matter coming before his or her respective panel unless otherwise provided by this Rule. The chairperson of the Investigative Panel and the presiding officer of the Hearing Panel shall retain a vote on all matters except those in which such chairperson or presiding officer has been recused. No Commission member present at a panel meeting shall abstain from voting unless he or she is recused. See OCGA § 15-1-21(i)(1). 
  
(2)  A member of the Investigative Panel shall recuse himself or herself from any matter in which recusal would be required of a prosecutor under Georgia law and the Georgia Rules of Professional Conduct for lawyers, treating the Commission as the member's client. A member of the Hearing Panel shall recuse himself or herself from any matter in which recusal would be required of a judicial officer under Georgia law and the Georgia Code of Judicial Conduct. 
  
(3)  A judge member of either panel shall recuse himself or herself from any matter involving the judge member and from any matter involving a judge of any court in the same judicial circuit as the judge member. 
  
(4)  A party to the proceeding may file a motion to recuse a Commission member from the matter within a reasonable time after the party discovers or should have discovered the grounds for recusal. The motion and all evidence thereon shall be presented by accompanying affidavit(s) that shall clearly state the facts and reasons for the belief that bias or prejudice exists, being definite and specific as to time, place, persons, and circumstances of the status, conduct, or statements that demonstrate either bias in favor of any adverse party, prejudice toward the moving party, or that the member's impartiality otherwise might be reasonably questioned. Allegations consisting of bare conclusions and opinions shall not be legally sufficient to support the motion. 
  
(5)  Whether raised by motion to recuse or otherwise, the Commission member whose impartiality is questioned shall determine individually whether or not to recuse, although the member may consult with other members of his or her panel. 
  
(6)  If a Commission member recuses himself or herself from a matter, he or she shall immediately advise the Director of that decision and shall not participate further in the matter. The recused member shall be replaced as a member for that particular matter if he or she serves on the Hearing Panel or if he or she serves on the Investigative Panel and recusal(s) on the matter will result in the Investigative Panel lacking a quorum or being unable to reach a decision on the matter due to an equal division of the votes on the matter. A recused member shall be replaced as follows: 
  
(a)  A judge member shall be promptly replaced by the next judge designated by the Supreme Court to replace a Justice who is recused from a case, as identified by the Clerk of the Supreme Court. 
  
(b)  An attorney member shall be promptly replaced by an attorney, not already appointed as a member of the Commission, selected by the Clerk of the Supreme Court at random from the most recent list of attorneys provided by the State Bar of Georgia tothe Commission's appointing authorities pursuant to OCGA § 15-1-21(f)(2). 
  
(c)  A citizen member shall be promptly replaced by an individual qualified to serve as a citizen member, selected by the Chief Justice of the Supreme Court from among the citizen members who have served on the Commission as currently or previously constituted. 
  
In requesting the designation of a replacement member, the Director shall advise the Chief Justice or Clerk of the Supreme Court only of the need for a replacement and the judicial circuit in which the judge who is the subject of the matter serves, without identifying the judge by name or the nature of the matter. 
  

COMMENT
[1] Although not constitutionally mandated, these Rules seek to fully separate the investigative and adjudicative functions of the Commission and its members. No matter how fair individual members can be, the system cannot convey the appearance of fairness when members have full access to investigative materials, formulate their decisions to file charges in reliance on the investigative files, and then make adjudicative decisions based on the evidence presented in formal proceedings. This process is in conflict with the fundamental division of investigative and adjudicative responsibilities that is a hallmark of our modern judicial and administrative disciplinary systems. The indicting grand jury does not hear and determine the evidence presented at trial. Such a process may not be regarded as fair by a defendant who is indicted and convicted by the same body.  
Thus, the Commission is divided into separate investigative and hearing panels so that no member of the Commission is involved both in deciding whether to file formal charges and in hearing the case on those charges.  
[2] The independence of the Commission will be enhanced if the Investigative Panel chooses its own leadership.  
[3] No qualified person should be deterred from serving on the Commission by the expenses incurred for service.  
[4] It is essential that the Commission have the authority to propose its own rules of procedure to achieve uniformity, continuity, and the equitable and expeditious resolution of recurring issues, subject to the requirements of due process and approval by the Supreme Court.  
[5] Educating the public, bar, and judiciary should be an integral part of the enforcement function. Distribution of a detailed annual report is essential to this purpose. To fulfill its educational function, the annual report should contain: a description of the Commission's purpose and function, basic statistics, descriptions of proper and improper judicial conduct, a discussion of the cases decided during the year including private sanctions (without identifying the judges), an explanation of any recommendations for changes in procedure or in the Georgia Code of Judicial Conduct, and an explanation of how to bring a matter before the Commission. The annual report should be widely distributed and available on the Commission's website.  

——————————

Rule 4. Director.

Rules text
A.  Selection. The Investigative Panel shall select a Director, who shall be an active status member of the State Bar of Georgia and shall not engage in the practice of law, other than to represent the Commission, and shall not serve in a judicial capacity. See OCGA § 15-1-21(e)(2)(C). The Director shall not be removed from office except by majority vote of the Investigative Panel. In the event of a vacancy, the Investigative Panel may delegate the Director's powers and duties to another of its staff or to one or more of its members until a new Director is selected. 
  
B.  Powers and Duties. The Director shall have the duty and authority to: 
  
(1)  receive and screen complaints, refer complaints to other agencies when appropriate, conduct preliminary investigations, recommend to the Investigative Panel and upon authorization conduct full investigations, notify complainants about the status and disposition of their complaints, make recommendations to the Investigative Panel on the disposition of complaints, file formal charges when directed to do so by the Investigative Panel, prosecute formal charges, file notices of exceptions to the findings, conclusions, recommendations for sanctions, or orders of dismissal of the Hearing Panel, and brief and argue matters on review by the Supreme Court; 
  
(2)  maintain records of the operations of the Commission, including minutes of Investigative Panel meetings and receipt of complaints, screening, investigation, and filing of formal charges in judicial discipline and incapacity matters, subject to the requirements of Rule 18; 
  
(3)  compile statistics to aid in the administration of the system, including but not limited to a log of all complaints received, investigative files, and statistical summaries of docket processing and case dispositions; 
  
(4)  prepare the Commission's budget for submission to the Investigative Panel and administer the funds; 
  
(5)  employ, with the Investigative Panel's approval, and supervise other members of the Investigative Panel's staff; 
  
(6)  employ, with the Investigative Panel's approval, and supervise investigators or experts as necessary to investigate and process matters before the Investigative Panel, the Hearing Panel, and the Supreme Court; and 
  
(7)  perform other duties at the direction of the Investigative Panel.  
  

COMMENT
[1] Except as provided in Rule 28.B(2), the Director and the Investigative Panel's other staff must not participate in the Hearing Panel's deliberations, draft decisions, orders, or other documents, or otherwise serve as legal counsel to the Hearing Panel. To the extent the Hearing Panel requires legal or support staff assistance not available from its members, it should contract for the necessary support personnel.   
[2] Judicial investigations and prosecutions should be conducted by the Director under the authority of the Investigative Panel. The Director should not use active law enforcement officials or staff to investigate complaints or present cases.  

——————————

Rule 5. Reserved.


Rules text

Section II. General Provisions


——————————

Rule 6. Grounds for Discipline; Sanctions; Felony Indictment or Conviction.

Rules text
A.  Grounds for Discipline. Pursuant to Article VI, Section VII, Paragraph VII (a) of the Georgia Constitution of 1983, the grounds for discipline are:  
  
(1)  willful misconduct in office; 
  
(2)  willful and persistent failure to perform the duties of office;  
  
(3)  habitual intemperance; 
  
(4)  conviction of a crime involving moral turpitude; and  
  
(5)  conduct prejudicial to the administration of justice which brings the judicial office into disrepute. 
  
B.  Sanctions. The following sanctions may be imposed upon a respondent who has committed such misconduct: 
  
(1)  removal by the Supreme Court, with or without a prohibition on seeking or holding judicial office in the future;  
  
(2)  suspension by the Supreme Court, with such conditions and restrictions as deemed appropriate; 
  
(3)  imposition by the Supreme Court of limitations on the performance of judicial duties;  
  
(4)  censure by the Supreme Court; 
  
(5)  public reprimand by order of the Supreme Court; 
  
(6)  private admonition by the Investigative Panel with the consent of the judge, provided that a private admonition may be used in subsequent proceedings as evidence of prior misconduct solely upon the issue of the sanction to be imposed, pursuant to Rule 17.D (1); 
  
(7)  deferred discipline agreement; and  
  
(8)  other appropriate disciplinary action. 
  
C.  Felony Indictment or Conviction. Suspension or removal of a judge based on his or her indictment for a felony by a grand jury of this state or the United States or his or her initial or final conviction of a felony in a court of this state or the United States shall be governed by the procedures and sanctions set forth in Article VI, Section VII, Paragraph VII (b) and (c) of the Georgia Constitution of 1983. See Rule 15.A and 15.B. 
  

COMMENT
[1] Removal and suspension are the most serious sanctions that can be imposed by the judicial discipline system. They can be imposed only by the Supreme Court, and their use is appropriate when the respondent's misconduct demonstrates that the respondent is unfit to hold judicial office.  
[2] In addition to any other qualification for judicial office, if a person has been removed from any judicial office upon order of the Supreme Court after review, that person shall not be eligible to be elected or appointed to any judicial office in this state until seven years have elapsed from the time of such removal. See OCGA § 15-1-13.  
[3] In many instances, however, judicial misconduct is of a lesser nature that does not require the judge's removal or suspension, either to protect the public or to preserve the integrity of the judiciary. The facts may indicate that the judge can continue to serve effectively with certain limitations (e.g., limitation to a specific court or docket or participation in a therapy, counseling, or recovery program). In these cases, the Hearing Panel should recommend, and the Supreme Court should exercise its inherent authority to fashion, appropriate limitations and conditions.   
[4] A private admonition is a non-public sanction imposed on a judge by the Investigative Panel with the consent of the judge. A private admonition cannot be imposed after the filing and service of formal charges. Only in cases of minor misconduct, when there is little or no injury to the public, the legal system, or the profession, should a private admonition be imposed.  
[5] A deferred discipline agreement is a confidential agreement between the judge and the Investigative Panel for the judge to undergo treatment, participate in education programs, or take other corrective action. It is only available as a response to misconduct that can be addressed through treatment, education, or a rehabilitation program. A deferred discipline agreement can only be entered into prior to the filing and service of formal charges.  
[6] Some misconduct is so minor that it is appropriate not to impose any discipline. It is not intended that every transgression of the Georgia Code of Judicial Conduct will result in the imposition of discipline. Whenever the Investigative Panel or the Hearing Panel determines there has been a transgression, it should consider whether disciplinary action is appropriate and the degree of discipline to be imposed through a reasonable and reasoned application of the text of the Code, taking into account such factors as the seriousness of the transgression, whether there is a pattern of improper activity, and the effect of the improper activity on others or on the judicial system. See Georgia Code of Judicial Conduct, Scope section, Paragraph [6].  
[7] Under these Rules, it is not within the Hearing Panel's authority to impose public discipline. That is the responsibility of the Supreme Court. The Hearing Panel's function is to determine facts, make conclusions of law, and recommend sanctions, or dismiss cases when misconduct was not proven. (See Rule 25 regarding review by the Supreme Court.)  

——————————

Rule 7. Standard and Burden of Proof.

Rules text
Charges of misconduct and grounds for transfer to and from incapacity inactive status shall be established by the standard of clear and convincing evidence. The burden of proof in proceedings seeking transfer from incapacity inactive status is on the judge. In all other proceedings, the burden of proof is on the Director. 
  

COMMENT
Judicial (and lawyer) disciplinary cases are neither civil nor criminal in nature but are sui generis. "Clear and convincing evidence" is a standard of proof higher than the civil law standard of "preponderance of the evidence" and lower than the criminal law standard of "beyond a reasonable doubt." The standard of proof required to sanction a respondent's conduct is thus commensurate with the importance of protecting the judicial system's ability to function - more than required to prove a private wrong, but less than required to prove a criminal offense. The same standard is applied in lawyer disciplinary proceedings. When incapacity is raised as a defense, the same burden of proof applies. See Rule 27.D(1).  

——————————

Rule 8. Civil Rules Generally Applicable.

Rules text
Except as otherwise provided in these Rules, the rules of evidence applicable to nonjury civil proceedings and the rules of civil procedure apply in judicial discipline and incapacity cases. 
  

COMMENT
Rules promulgated by the Investigative Panel pursuant to its authority under Rule 3.E (1) (a) take precedence over the civil rules of evidence and procedure. See, e.g., Rule 13 on service, Rule 14 on subpoena power, and Rule 22 on discovery.  

——————————

Rule 9. Right to Counsel.

Rules text
The judge shall be entitled to retain counsel and to have the assistance of counsel at every stage of these proceedings. 
  

——————————

Rule 10. Ex Parte Contacts by the Hearing Panel.

Rules text
Members and staff of the Hearing Panel shall not engage in any ex parte communications regarding a disciplinary or incapacity matter, including with the Director and members and other staff of the Investigative Panel. 
  

COMMENT
[1] What constitutes improper ex parte communication is determined by Rule 2.9 of the Georgia Code of Judicial Conduct.  
[2] Because of their investigative and prosecutorial roles, the Director and members and other staff of the Investigative Panel are prohibited from ex parte communications only with regard to communications about specific disciplinary matters with members and staff of the Hearing Panel and Justices and staff of the Supreme Court.  

——————————

Rule 11. Confidentiality.

Rules text
A.  Before Formal Charges. All information regarding a disciplinary or incapacity matter of a judge shall be kept confidential by the Investigative Panel and Commission staff before formal charges are filed and served; provided, however, that if prior to filing formal charges the judge and the Investigative Panel agree to a satisfactory disposition of a disciplinary matter other than by a private admonition or deferred discipline agreement, a report of such disposition shall be publicly filed in the Supreme Court. See OCGA § 15-1-21 (k) (1). 
  
B.  After Filing and Service of Formal Charges.  
  
(1)  With respect to an incapacity matter of a judge, all pleadings, information, hearings, and proceedings shall remain confidential; and 
  
(2)  With respect to a disciplinary matter of a judge, all pleadings and information shall be subject to disclosure to the public and all hearings and proceedings shall be open and available to the public except to the extent that such pleadings and information or hearings and proceedings could be properly sealed or closed by a court as provided by law. See OCGA § 15-1-21(k)(2). 
  
C.  Administrative and Other Matters. With respect to administrative and other matters, all records and information shall be subject to disclosure to the public and all meetings, or portions thereof, shall be open and available to the public, except to the extent such records, information, and meetings would: 
  
(1)  disclose disciplinary matters of a judge protected in Rule 11.A; 
  
(2)  disclose incapacity matters of a judge protected in Rule 11.A or 11.B(1); 
  
(3)  be considered a matter subject to executive session, if the Commission were considered to be an agency under Chapter 14 of Title 50 of the Georgia Code; or 
  
(4)  not be required under OCGA § 50-18-72, if the Commission were considered to be an agency. See OCGA § 15-1-21(k)(3). 
  
D  Work Product and Deliberations. The work product of the Commission and its staff and the deliberations of the Commission shall remain confidential. See OCGA § 15-1-21(k)(4). 
  
E.  Exceptions. Notwithstanding the other provisions of this Rule, information regarding a disciplinary or incapacity matter of a judge may be disclosed to the general public or to specific persons or agencies when:  
  
(1)  the privilege of confidentiality has been waived by the individual who was the subject of the Commission's investigation; or 
  
(2)  the Investigative Panel or the Hearing Panel determines that disclosure is necessary: 
  
(a)  in the interest of justice and to protect the public; 
  
(b)  because an emergency situation exists; 
  
(c)   because a judge is under consideration for another state or federal position; 
  
(d)  in response to a valid court order or subpoena; or 
  
(e)  as provided in Rule 29. See OCGA § 15-1-21(l). 
  

COMMENT
[1] In the initial stages of the disciplinary case, confidentiality is necessary to protect a judge's reputation from unfounded charges and to protect witnesses from possible recriminations while a claim is being investigated.  
[2] Disclosing the existence of complaints that were considered and dismissed is unfair to the judge and undermines the work of the Commission. It is unfair to allow any adverse inferences to be drawn from the mere existence of a complaint when it was not substantial enough to state a possible ground for discipline. The Commission will have greater credibility if it does not release information about dismissed complaints under any circumstances. If the judge wishes to have such information disclosed, the judge may release the information.  
[3] Once the formal charges have been filed and served upon the judge, the policy emphasis shifts from confidentiality to the public's right to know. The integrity of the judicial system is better protected by an open public hearing than by a closed hearing. It is no longer possible to protect the identity of the witnesses because their identity must be disclosed through the discovery to which the respondent is entitled.  
[4] Disclosures that the Investigative Panel or the Hearing Panel may determine to be necessary under Rule 11.E(2)(a) or (b) include disclosures to law enforcement authorities and potential victims of substantial evidence that a judge has committed, is committing, or is intending to commit a serious crime, and similar disclosures to attorney disciplinary authorities regarding serious violations of the Georgia Rules of Professional Conduct by judges who are lawyers. The timing and extent of such disclosures is at the discretion of the Investigative Panel.  
[5] When the alleged misconduct or incapacity of a judge who is the subject of a complaint has been publicized and the public would expect the Commission to be investigating such conduct, the Investigative Panel may authorize the chairperson or the Director to publicly confirm the existence of such an investigation pursuant to Rule 11.E(2)(a).  
[6] The Commission's administrative records and meetings that do not disclose specific, confidential disciplinary and incapacity matters should be available and open to the public like the records and meetings of other governmental agencies in this state.  
[7] The Constitution provides for confidentiality of certain findings and records of the Commission in proceedings under Rule 15.A. See Rule 15.A(4).  

——————————

Rule 12. Immunity from Civil Suits.

Rules text
Information submitted to the Commission or its staff, and testimony given in any proceeding before the Commission or one of its panels, shall be absolutely privileged, and no civil action predicated upon such information or testimony shall be instituted against any complainant, witness, or his or her counsel. See OCGA § 15-1-21(m). 
  

COMMENT
[1] This Rule does not cover immunity from criminal prosecution. Immunity from criminal prosecution for witnesses in judicial disciplinary proceedings is covered by Rule 17.E. It is crucial that persons with information about misconduct feel free to bring matters to the Commission. Complainants and witnesses will not come forward without some protection.  
[2] Complainants, witnesses, and their counsel should be granted absolute immunity, as qualified immunity does not protect against the threat of a civil lawsuit because it does not apply to acts done with malice. The judge may file suit alleging malice and force the complainant or witness to undergo the expense of defending the suit. Qualified immunity therefore does not serve to encourage cooperation with the disciplinary process.  
[3] Immunity from civil action attaches only to communications made to the Commission or its staff and to testimony given in the proceeding. If the complainant or witness publicly discloses the information, immunity does not apply to the public disclosure. The complainant, witness, or attorney remains liable in a civil action if he or she publicly makes a false allegation about a judge.  
[4] Commission members and staff must be free from harassment. They have immunities from civil suits pursuant to the Georgia Tort Claims Act, OCGA § 50-21-20 et seq., the official immunity provision of Article I, Section II, Paragraph IX (d) of the Georgia Constitution of 1983, and the common law of quasi-judicial immunity. These immunities assure the independence of the Commission and eliminate a major deterrent to service on it.  

——————————

Rule 13. Service.

Rules text
A.  Notice of Complaint. Service of notice that a complaint has been received shall be made by regular mail to the judge's address of record on file with the State Bar of Georgia (for judges who are members of the Bar), the Administrative Office of the Courts (for judges who are not members of the Bar), or at such other address provided in writing to the Director. 
  
B.  Formal Charges. Service of formal charges in any disciplinary or incapacity proceeding shall be made by personal service upon the judge or judge's counsel by any person authorized by the Director, by registered or certified mail, or by statutory overnight delivery. Delivery of all other papers or notices shall be made in accordance with the Civil Practice Act. 
  

COMMENT
Because of geographical limitations, personal service may be difficult and expensive. Moreover, it is awkward and difficult to serve a judge personally, and with current security concerns, the process server may have great difficulty effectuating personal service.  

——————————

Rule 14. Oaths; Subpoena Power.

Rules text
A  Oaths. Oaths and affirmations may be administered by any member of the Commission or the Director in matters under full investigation or any other person authorized by law. 
  
B.  Subpoenas for Investigation. After a full investigation is authorized pursuant to Rule 17.B (3), the Director or the chairperson may compel by subpoena the attendance of the judge or witnesses and the production of pertinent books, papers, and documents for purposes of investigation. The Investigative Panel may issue subpoenas for specific witnesses or documents at the request of a judge under investigation. 
  
C.  Subpoenas for Deposition or Hearing. After formal charges are filed, the Director and the respondent may compel by subpoena the attendance of witnesses and the production of pertinent books, papers, and documents at a deposition or hearing held under these Rules. 
  
D.  Enforcement of Subpoenas. Upon proper application, the Superior Court in the county in which the attendance or production is required may enforce the attendance and testimony of any witnesses and the production of any documents subpoenaed. 
  
E.  Quashing Subpoena. Any attack on the validity of a subpoena shall be heard and determined by the Investigative Panel or the Hearing Panel before which the matter is then pending or by the court wherein enforcement of the subpoena is being sought. Any resulting order is not appealable prior to entry of a final order in the proceeding, except appeal of a court order pursuant to the interlocutory appeal procedures set forth in OCGA § 5-6-34 (b). 
  
F.  Witnesses and Fees. Subpoena fees and costs shall be the same as those provided for in proceedings in Superior Court. 
  

COMMENT
A judge presiding over an action to enforce or quash a subpoena should be cognizant of the rules governing disqualification in the Georgia Code of Judicial Conduct and applicable case law, particularly if the judge who is a party to the action serves in the same judicial circuit.  

——————————

Rule 15. Interim Suspension.

Rules text
A  Indictment for Felony. Upon indictment of any judge for a felony by a grand jury of this state or of the United States, the Attorney General or district attorney shall transmit a certified copy of the indictment to the Hearing Panel of the Commission. 
  
(1)  The Hearing Panel shall, subject to subsection (A) (2) of this Rule, review the indictment, and if the Hearing Panel determines that the indictment relates to and adversely affects the administration of the office of this indicted judge and that the rights and interests of the public are adversely affected thereby, the Hearing Panel, on behalf of the Commission, shall suspend the judge immediately and without further action pending the final disposition of the case or until the expiration of the judge's term of office, whichever occurs first. During the term of office to which such judge was elected and in which the indictment occurred, if a nolle prosequi is entered, if the public official is acquitted, or if after conviction the conviction is later overturned as a result of any direct appeal or application for a writ of certiorari, the judge shall be immediately reinstated to the office from which he or she was suspended. While a judge is suspended under this subsection and until initial conviction by the trial court, the judge shall continue to receive the compensation from his or her office. After initial conviction by the trial court, the judge shall not be entitled to receive the compensation from his or her office. If the judge is reinstated to office, he or she shall be entitled to receive any compensation withheld under the provisions of this subsection. For the duration of any suspension under this subsection, the Governor shall appoint a replacement judge. Upon a final conviction with no appeal or review pending, the office shall be declared vacant and a successor to that office shall be chosen as provided in the Georgia Constitution or the laws enacted in pursuance thereof. 
  
(2)  The Hearing Panel shall not review the indictment for a period of 14 days from the day the indictment is received. This period of time may be extended by the Hearing Panel. During this period of time, the indicted judge may, in writing, authorize the Hearing Panel to suspend him or her from office. Any such voluntary suspension shall be subject to the same conditions for review, reinstatement, or declaration of vacancy as are provided in this subsection for a non-voluntary suspension. 
  
(3)  After any suspension is imposed under this subsection, the suspended judge may petition the Hearing Panel for a review. If the Hearing Panel determines that the judge should no longer be suspended, he or she shall immediately be reinstated to office. 
  
(4)  The findings and records of the Commission and the fact that the public official has or has not been suspended shall not be admissible in evidence in any court for any purpose. The finding and records of the Commission shall not be open to the public. 
  
(5)  Reserved. 
  
(6)  If a judge who is suspended from office under the provisions of this subsection is not first tried at the next regular or special term following the indictment, the suspension shall be terminated and the judge shall be reinstated to office. The judge shall not be reinstated under this provision if he or she is not so tried based on a continuance granted upon a motion made only by the defendant. 
  
B.  Conviction of Felony. Upon initial conviction of any judge for any felony in a trial court of this state or the United States, regardless of whether the judge has been suspended previously under subsection (A) of this Rule, such judge shall be immediately and without further action suspended from office. While a judge is suspended from office under this subsection, he or she shall not be entitled to receive the compensation from his or her office. If the conviction is later overturned as a result of any direct appeal or application for a writ of certiorari, the judge shall be immediately reinstated to the office from which he or she was suspended and shall be entitled to receive any compensation withheld under the provisions of this subsection. For the duration of any suspension under this subsection, the Governor shall appoint a replacement judge. Upon a final conviction with no appeal or review pending, the office shall be declared vacant and a successor to that office shall be chosen as provided in the Georgia Constitution or the laws enacted in pursuance thereof. 
  
C.  Other Grounds. Except as provided in subsections (A) and (B) of this Rule, upon motion by the Investigative Panel and receipt of sufficient evidence demonstrating that a judge poses a substantial threat of serious harm to the public or to the administration of justice, which may include evidence that the judge has been charged with or convicted of a crime under circumstances not covered by subsection (A) or (B) of this Rule, the Supreme Court may suspend the judge with pay or transfer the judge to incapacity inactive status with pay pending a final determination in any proceeding under these Rules. 
  
D.  Motion for Reconsideration. A judge suspended or transferred to incapacity inactive status under subsection (C) of this Rule may apply to the Supreme Court for reconsideration of the order. The Supreme Court may direct the Hearing Panel to conduct an expedited proceeding and make a recommendation on such motion for reconsideration. 
  
E.  Effect on Commission Action. Interim suspension of a judge shall not preclude action by the Commission on the same conduct that was the basis for a criminal charge. Acquittal, dismissal, or conviction of the criminal charge shall not preclude proceedings by the Commission on the conduct that was the basis for the charge. If a judge is suspended or transferred to interim inactive status pursuant to subsection (C) of this Rule the Commission shall expedite his or her disciplinary proceedings. 
  

COMMENT
[1] The procedures regarding a judge who is indicted for or convicted of a felony are established by Article VI, Section VII, Paragraph VII (b) and (c) of the Georgia Constitution of 1983, which are incorporated into subsections (A) and (B) of this Rule.  
[2] In determining whether to proceed on a disciplinary complaint when criminal charges have been filed, the Director and the Investigative Panel should consider the effect that a disciplinary investigation might have on the criminal investigation. Where it is appropriate, the Director should consult with the criminal prosecutor or law enforcement authority before proceeding.  
[3] If the judge is found not guilty or if the judge's conviction is reversed on appeal, the Supreme Court should review the order of interim suspension and either continue it under Rule 15 or vacate it. An acquittal or dismissal does not preclude proceedings by the Commission because the standard of proof for judicial discipline requires clear and convincing evidence, not proof beyond a reasonable doubt, and because the alleged conduct may constitute grounds for misconduct under Rule 6.A but not be a violation of the criminal laws.  
[4] Certain alleged misconduct poses such an immediate threat to the public or the administration of justice that the judge should be suspended from the bench immediately, pending a final determination of the ultimate discipline to be imposed. Interim suspension is also appropriate when the judge's continuing conduct is causing or is likely to cause serious harm to the administration of justice.  
[5] In such cases, it is appropriate for the Supreme Court to impose an interim suspension or transfer to incapacity status to maintain public confidence in the judiciary. See Rule 26 regarding cases in which a member of the Supreme Court is charged with a crime. Additional review of such an interim suspension or transfer to incapacity status may be provided on motion for reconsideration by the Supreme Court, which may first direct the Hearing Panel to conduct an expedited proceeding on the matter and to make a recommendation, particularly where development of a factual record is required.  

——————————

Rule 16. Notification to Complainant.

Rules text
The Director shall provide written acknowledgment of every complaint, if the complainant is known, and notify the complainant in writing of the final disposition of a proceeding under these Rules. Notification in writing shall be mailed within 10 days of the final disposition of the proceeding. 
  

COMMENT
It is advisable for the Director to keep the complainant informed of the status of the case throughout the proceedings. Providing notice to complainants of the final disposition in all cases is vital to maintaining public confidence in the judicial disciplinary system. When a complaint has been dismissed, the notification to the complainant should include a brief summary of the facts and reasoning upon which the decision to dismiss was made. When final disposition is by private admonition or deferred discipline agreement, the complainant should be notified that action was taken on the matter without specifying the nature of the disposition.  


Section III. Disciplinary Proceedings



JUDICIAL DECISIONS

Disposition of judicial misconduct charges by agreement is permitted under this rule and allows the public to know that sanctions have been imposed while at the same time not subjecting the judge to further public embarrassment by revealing the details of the conduct giving rise to the proceeding. In re Judge No. 98-60, 270 Ga. 1, 508 S.E.2d 383 (1998), (decided under former Rule 14).  

——————————

Rule 17. Screening and Investigation.

Rules text
A.  Screening. The Director shall evaluate all information coming to the Director's attention by complaint or from other sources that alleges judicial misconduct or incapacity. When a Commission member receives information relating to the alleged misconduct or incapacity of a judge, the member shall provide such information to the Director. See OCGA § 15-1-21(j). If the information would not constitute misconduct or incapacity if true, the Director shall dismiss the complaint, subject to reconsideration by the Investigative Panel. If the information raises allegations that would constitute judicial misconduct or incapacity if true, the Director shall conduct a preliminary investigation. 
  
B.  Preliminary Investigation.  
  
(1)  The Director may conduct interviews and examine evidence to determine whether grounds exist to believe the allegations of complaints, provided that no subpoena shall issue to obtain testimony or evidence until the Investigative Panel authorizes a full investigation pursuant to Rule 17.C. 
  
(2)  When the Director believes there is evidence supporting the allegations against a judge, he or she shall recommend to the Investigative Panel that the panel authorize a full investigation. The Director may recommend a full investigation when there are grounds to believe that evidence supporting the allegations could be obtained by subpoena or further investigation. In all other cases, the Director shall recommend that the matter be dismissed. 
  
(3)  The Investigative Panel shall review the Director's recommendations and either dismiss the complaint or authorize a full investigation. See OCGA § 15-1-21(j). 
  
C.  Full Investigation.  
  
(1)  Within 10 days after the Investigative Panel authorizes a full investigation, the Director shall give the following notice to the judge: 
  
(a)  a specific statement of the allegations being investigated and the canons or rules allegedly violated, with the provision that the investigation can be expanded if appropriate; 
  
(b)  the judge's duty to respond if requested pursuant to Rule 17.C(3); 
  
(c)  the judge's opportunity to meet with the Director or the Investigative Panel pursuant to Rule 17.C(4); and 
  
(d)  the name of the complainant unless the Investigative Panel determines that there is good cause to withhold that information. 
  
(2)  The Investigative Panel may defer the giving of notice but, when notice is deferred, the Director must give notice to the judge before the Investigative Panel considers a disposition. 
  
(3)  The Director may request that the judge file a written response within 10 days after service of the notice under Rule 17.C(1). 
  
(4)  Before the Investigative Panel determines its disposition of the complaint under Rule 17.D, the judge, the Director, or the Investigative Panel may request a meeting by the judge with the Director or the Investigative Panel. The appearance may be on the record, with advance notice, at the request of the judge, the Director, or the Investigative Panel. The judge may appear with or without counsel, who may present additional information by proffer. 
  
(5)  Members of the Investigative Panel shall be present in person to participate in a panel meeting with a judge. See Rule 3.A. 
  
D.  Disposition After Initiation of Full Investigation.  
  
(1)  The Investigative Panel may consider any of the following dispositions: 
  
(a)  dismissal; 
  
(b)  private admonition or deferred discipline agreement; 
  
(c)  the filing of formal charges; 
  
(d)  the filing of a petition for transfer to incapacity inactive status; 
  
(e)  referral to an appropriate agency; 
  
(f)  other sanctions as provided by Rule 6.B; or 
  
(g)  resolution of the matter by the judge's agreement to resign or retire, with or without the judge's agreement not to seek or hold judicial office in the future. 
  
(2)  If the Investigative Panel finds a violation pursuant to Rule 6 for which the imposition of discipline is not warranted, it may dismiss. If the Investigative Panel finds that there is reasonable cause to believe the judge committed misconduct: 
  
(a)  it may propose to the judge a private admonition, a deferred discipline agreement, or an agreement by the judge to resign or retire, and if the judge consents, it shall admonish the judge or implement the deferred discipline agreement or the agreement to resign or retire; 
  
(b)  if the judge does not consent to the admonishment, or the deferred discipline or resignation or retirement, the Investigative Panel may direct the Director either to file formal charges or dismiss the complaint; or 
  
(c)  it may direct the Director to file formal charges. 
  
E.  Immunity from Criminal Prosecution. Whenever a witness invokes his or her privilege against self-incrimination as a basis for refusing to answer a question or to produce other evidence that may be relevant to a discipline or incapacity proceeding, the Director, after authorization by the Investigative Panel, may ask the Attorney General or the appropriate district attorney to apply to the Superior Court for immunity from criminal prosecution. See OCGA § 24-5-507. 
  

COMMENT
[1] The Director is authorized to screen complaints because complaints that fail to state grounds for discipline may represent a large portion of those received by the Commission. However, the complainant shall be entitled to seek reconsideration by the Investigative Panel, and the Investigative Panel may also review the dismissals to determine that the screening is being done properly.  
[2] The term "complaint" includes information received by telephone, news items, and any other source and includes complaints initiated by either the Director or the Investigative Panel or the Director on their own motions. See the definition of "Complaint" in the Terminology Section. The Director and the Investigative Panel may consider complaints submitted anonymously or confidentially in the same manner as other complaints in order to ensure that lawyers, court personnel, or litigants can bring misconduct and incapacity to the attention of the Commission without the fear of retaliation.  
[3] The Director need not notify a judge of every complaint made against the judge. For example, it is not necessary to notify a judge of a complaint that is dismissed after screening on the ground that it does not state facts constituting misconduct. Also, the Director may want to withhold the fact of a complaint from a judge until after a preliminary investigation has been conducted. The Director should notify the judge of the complaint within 10 days after the Investigative Panel authorizes a full investigation unless the panel determines that notice should be deferred. The Investigative Panel should permit deferral only where necessary to protect the identity of a witness who may suffer harm. The Director must notify the judge before the Investigative Panel considers a disposition, in order to ensure that the Investigative Panel can consider all the facts, including the judge's statement, before determining whether to dismiss the case, file formal charges, or offer the respondent a deferred discipline agreement, private admonition, or agreement to resign or retire.  
[4] During a preliminary investigation, the Director and any staff or investigators assisting the Director should be cognizant in seeking evidence and conducting interviews of the objective of maintaining the confidentiality of the proceeding, particularly before the Investigative Panel has authorized a full investigation.  
[5] When giving notice, the Director should inform the judge of the nature of the allegations, the Code provisions alleged to have been violated, the duty of the judge to respond if requested, the judge's opportunity to meet with the Director or the Investigative Panel, and the possibility of resolving the complaint by agreement. The Director should advise the judge that since the investigation is ongoing, facts may be discovered that will change the violations charged.  
[6] If the Director requests a written response from the judge, the Director should state when the judge is to respond and advise the judge where he or she may find a copy of these Commission Rules. If either the judge, the Director, or the Investigative Panel requests an opportunity for the judge to meet with the Director or the Investigative Panel, the judge may have counsel present at the meeting.  
[7] In reviewing a complaint after investigation, the Investigative Panel should consider the Director's recommendation, including any memoranda on the law, together with the investigative file. The investigative file should include the statements of the complainant, the witnesses, if any, and the respondent, as well as relevant documents and other evidence.  
[8] If the Investigative Panel decides to impose a private admonition, the panel should condition the private admonition upon the judge's execution of a waiver of the right to a hearing. Such a waiver should bar the judge from objecting to the use at a subsequent proceeding against the judge of the findings that are the basis for the admonition. The private admonition should be in writing.  
[9] A deferred discipline agreement may be entered into only with the consent of the judge. The agreement sets forth conditions imposed by the Investigative Panel with which the judge must comply in order to avoid the reinstatement of disciplinary proceedings. The agreement must be in writing. A deferred discipline agreement does not constitute a finding that misconduct was committed. It is appropriate only when the allegedmisconduct isminor, that is, it does not reflect on the judge's fitness for office, and when the underlying cause of the misconduct can be addressed through a treatment or rehabilitation program. Upon successful completion of the program, the complaint will be dismissed. If the judge fails to complete the program, the Investigative Panel may proceed to determine whether to dismiss the complaint against the judge, impose a private admonition with the consent of the judge, or direct the Director to file formal charges or a petition for transfer to incapacity inactive status.  
[10] The ultimate sanction for judicial misconduct or incapacity is the removal or involuntary retirement of the judge, with or without a prohibition on the judge's seeking or holding judicial office in the future. A judge may always voluntarily resign or retire, but doing so unilaterally does not preclude the Commission from proceeding with an investigation and seeking sanctions by order of the Supreme Court, if only to ensure that the judge does not seek or hold judicial office in the future. If a judge believes that his or her removal from office or involuntary retirement would be the likely result of the full process provided by these Rules and that he or she would prefer to terminate the process before formal charges are filed by agreeing to resign or retire, with or without a prohibition on seeking or holding judicial office in the future, and if the Investigative Panel believes that this result would be a fair disposition of the matter and is in the interests of justice, there is no need to continue the process and delay that result. Indeed, this will often be the best means of resolving matters in which the judge's misconduct or incapacity is serious and readily provable.  
[11] Such an agreement to resign or retire must be in writing; in the agreement, the judge may admit to all or certain of the allegations against him or her, or agree that such allegations could be properly proved in a hearing, or neither confirm nor deny the allegations, but the agreement must indicate that the judge is resigning or retiring in light of an investigation by the Commission. Pursuant to OCGA § 15-1-21(k)(1), the Director must file a report of such an agreement reached in a disciplinary matter publicly in the Supreme Court, so that the public is notified that the judge resigned or retired due to a Commission investigation and to avoid such speculation about judges who resign or retire under other circumstances. A copy of such report shall also be provided to the Hearing Panel for informational purposes. The Director shall also file a report of such an agreement reached in an incapacity matter confidentially with the Hearing Panel and the Supreme Court for informational purposes.  
[12] An agreement to resign or retire is a contract between the judge and the Investigative Panel, is not reviewed or approved by the Hearing Panel or the Supreme Court and is not a court order. If the judge violates the agreement, the Investigative Panel may seek to enforce the agreement as a contract with the judge, or it may seek to rescind the agreement and direct the Director to file formal charges.  
[13] Such agreements are not permitted for intermediate public sanctions that allow a judge to continue in office, such as suspension, limitations on the performance of judicial duties, censure, and public reprimand, or for temporary judicial incapacity, as decisions to leave in office a judge who allegedly has committed significant misconduct or suffers from a significant physical or mental incapacity should be made by the Supreme Court on recommendation of the Hearing Panel. Likewise, an agreement to resign or retire is not authorized after formal charges are filed; after that point, discipline by consent is governed by Rule 23.  
[14] A stay of the proceedings may be appropriate when there is an ongoing civil or criminal action against the judge, so as not to interfere with the expeditious litigation of the court action.  

——————————

Rule 18. Use of Allegations From Dismissed Cases.

Rules text
If a complaint has been dismissed, the allegations made in that complaint shall not be used for any purpose in any judicial or lawyer disciplinary proceeding against the judge. If additional information becomes known to the Director regarding a complaint that has been dismissed before the filing of formal charges, the allegations may be reconsidered with the permission of the Investigative Panel. 
  

COMMENT
[1] A judge should not be subject forever to possible disciplinary action based on a complaint that has been investigated and dismissed. It is implicit in a dismissal of a complaint alleging misconduct within the jurisdiction of the judicial discipline system that the Investigative Panel has found insufficient evidence to go forward with charges. It is unfair to use these inadequately supported complaints to establish a pattern or practice of misconduct. If, however, additional evidence is discovered that adds substance to the allegations of a previously dismissed complaint, it is appropriate to reconsider the allegations of the original complaint. In determining whether to reconsider allegations, the Investigative Panel may wish to consider factors such as the length of time elapsed, the alleged harm caused, possible disruption to the judicial system, the extent of the original investigation, the good faith of the complainant, and other appropriate factors.  
[2] These Rules do not adopt any statute of limitations as to incumbent judges. The conduct of a judge, no matter when it has occurred, is always relevant to the question of fitness for office. The time between the commission of alleged misconduct and the initiation of a complaint based on the conduct is relevant to whether and to what extent discipline should be imposed, but is not relevant to limit the Commission's power to investigate. As to former judges and judicial candidates, see Rule 2.B (2).  

——————————

Rule 19. Formal Charges.

Rules text
The formal charges shall give fair and adequate notice of the nature of the alleged misconduct or incapacity. The Director shall file the formal charges with the Hearing Panel. The Director shall cause a copy of the formal charges to be served upon the respondent or respondent's counsel pursuant to Rule 13 and shall file a copy of the formal charges and proof of service with the Clerk of the Supreme Court. 
  

COMMENT
[1] The formal charges should be drawn with clarity and specificity. From them the respondent should be able to ascertain the allegations and the provisions of the Georgia Code of Judicial Conduct alleged to have been violated or the alleged incapacity. In many instances, the formal charges will not be identical to the allegations of the original complaint. Often the investigation of a complaint will lead to the elimination of some allegations and the clarification of others. New, related allegations may come to light, some of which may be much more serious than those in the complaint. Sometimes the Investigative Panel will choose not to pursue certain allegations.  
[2] The Clerk of the Supreme Court shall act as the clerk for the Hearing Panel.  

——————————

Rule 20. Answer.

Rules text
A.  Time. The respondent shall file a written answer with the Clerk of the Supreme Court and serve a copy on the Director within 30 days after service of the formal charges, unless the time is extended by the Hearing Panel. 
  
B.  Waiver of Privilege. The raising of a mental or physical condition as a defense constitutes a waiver of medical privilege pursuant to Rule 27.D(4). 
  
C.  Effect of Denial. The answer should contain denials of those factual allegations known or believed to be untrue. The answer should also specify those factual allegations as to which the respondent lacks knowledge or information sufficient to form a belief; this has the effect of a denial. All other factual allegations in the formal charges are deemed admitted. The answer may also contain affirmative and other defenses and may assert that the conduct alleged in the formal charges is not misconduct. 
  

COMMENT
The respondent is required to answer the formal charges as a part of a judge's duty as a public official.  

——————————

Rule 21. Failure to Answer or Appear.

Rules text
A.  Failure to Answer. Failure to answer the formal charges shall constitute an admission of the factual allegations. 
  
B.  Failure to Appear. If the respondent should fail to appear when specifically so ordered by the Hearing Panel or the Supreme Court, the respondent shall be deemed to have admitted the factual allegations in the formal charges. Absent good cause, the Hearing Panel or Supreme Court shall not continue or delay proceedings because of the respondent's failure to appear. 
  

——————————

Rule 22. Discovery.

Rules text
A.  Witnesses. Within 30 days of the filing of an answer, the Director and the respondent shall exchange the names and addresses of all persons known to have knowledge of the relevant facts. The Director or the respondent may withhold such information only with permission of the presiding officer of the Hearing Panel, who may authorize withholding of the information only for good cause shown, taking into consideration the materiality of the information possessed by the witness and the position the witness occupies in relation to the judge. The presiding officer's review of the withholding request is to be in camera, but the party seeking withholding must advise the other party of the request without disclosing the subject of the request. The Hearing Panel shall set a date for the exchange of the names and addresses of all witnesses the parties intend to call at the hearing. The Director and the respondent may take depositions only of witnesses to be called at the hearing and other witnesses who are unavailable to testify. Depositions of other persons may be taken only with permission of the presiding officer of the Hearing Panel and only for good cause shown. 
  
B.  Other Evidence. The Director and the respondent shall exchange: 
  
(1)  non-privileged evidence relevant to the formal charges, documents to be presented at the hearing, and non-privileged witness statements and summaries of interviews with witnesses who will be called at the hearing; and 
  
(2)  other material only upon good cause shown to the presiding officer of the Hearing Panel. 
  
C.  Exculpatory Evidence. The Director shall provide the respondent with exculpatory evidence relevant to the formal charges. 
  
D.  Duty of Supplementation. Both parties have a continuing duty to supplement information required to be exchanged under this Rule. 
  
E.  Completion of Discovery. All discovery shall be completed within 90 days of the filing of the answer, unless extended for good cause by the presiding officer of the Hearing Panel. 
  
F.  Failure to Disclose. The Hearing Panel may preclude either party from calling a witness at the hearing if the party has not provided the opposing party with the witness's name and address, any statements taken from the witness, or summaries of any interviews with the witness. 
  
G.  Resolution of Disputes. Disputes concerning discovery shall be determined by the presiding officer of the Hearing Panel, who may in his or her discretion refer the dispute to the full Hearing Panel for decision. The decisions of the Hearing Panel may not be appealed to the Supreme Court before the entry of the final order. 
  
H.  Civil Rules Not Applicable. Proceedings under these Rules are not subject to the Civil Practice Act regarding discovery except those rules relating to depositions and subpoenas. 
  

COMMENT
[1] "Witnesses to be called at the hearing" include witnesses whose testimony will be presented by deposition.  
[2] Liberal exchanges of non-privileged information should be encouraged, because they facilitate the trial of the charges. However, the presiding officer of the Hearing Panel should monitor closely the extent of discovery permitted and the time for obtaining such discovery in order to prevent counsel from using discovery as a means of delay.  
[3] Under this Rule, the number of persons who may be deposed is limited to avoid building delay into the process and to protect persons who will not testify at trial. Subpoena power is covered in Rule 14.  
[4] In determining whether to preclude a party from calling a witness at the hearing for failure to disclose required information, the Hearing Panel may take into consideration the prejudice to the party calling the witness if the witness is not called and the extent to which the opposing party will be prejudiced by the lack of advance disclosure.  

——————————

Rule 23. Discipline By Consent.

Rules text
A.  Approval. At any time after the filing of formal charges and before final disposition, the respondent may agree with the Director in writing that a stated sanction should be imposed in exchange for the judge's admission of some or all of the formal charges or the judge's admission that evidence exists with which the Director could properly prove some or all of the formal charges. The agreement shall be submitted to the Hearing Panel, which shall either: 
  
(1)  reject the agreement; or 
  
(2)  file the agreement with the Supreme Court for approval. 
  
B.  Rejection of Sanction. If the stated sanction is rejected by the Hearing Panel or the Supreme Court, the admission shall be withdrawn and cannot be used against the respondent in any proceedings. 
  
C.  Affidavit of Consent. A respondent who consents to a stated sanction shall sign an affidavit stating that: 
  
(1)  the respondent consents to the sanction; 
  
(2)  the consent is freely and voluntarily rendered; 
  
(3)  there is presently pending a proceeding involving allegations of misconduct; and 
  
(4)  the facts set forth in the affidavit are true. 
  
D.  Order of Discipline. The Commission shall file the agreement and affidavit with the Supreme Court. These documents shall remain confidential until the agreement is accepted by the Supreme Court. The Supreme Court shall either reject the agreement or enter the order disciplining the respondent. The final order of discipline shall be based upon the formal charges and the conditional admission. 
  

COMMENT
[1] Disposition of certain matters before formal charges are filed is governed by Rule 17.B.  
[2] Either the respondent or the Director may initiate negotiations on discipline by consent, but both parties must agree to the stipulated discipline. The agreement, if approved, is proof that sufficient evidence supports the pertinent formal charges.  
[3] Discipline by consent is beneficial to all participants. It enables the respondent who acknowledges fault to avoid the personal anxiety and expense of further proceedings, and it relieves the public and the judicial discipline system of the time consuming and expensive necessity for such proceedings.  
[4] In the event the proposed stipulated discipline is disapproved by the Hearing Panel or the Supreme Court or the matter is returned for formal proceedings for any reason, the respondent's admissions cannot be used against the respondent.  

——————————

Rule 24. Hearing.

Rules text
A.  Scheduling. Upon receipt of the respondent's answer or upon expiration of the time to answer, the presiding officer of the Hearing Panel shall schedule a public hearing and notify the Director, the respondent, and other members of the Hearing Panel of the date, time, and place of the hearing. The presiding officer may also schedule status and pre-hearing conferences and, in consultation with the other members of the Hearing Panel, may issue pre-hearing orders and other orders necessary for the just and efficient conduct of the hearing. See Rule 8; OCGA § 9-11-16. 
  
B.  Hearing Panel. The hearing shall be conducted by the Hearing Panel, the members of which shall be present in person. See Rule 3.A. 
  
C.  Conduct of Hearing.  
  
(1)  All testimony shall be under oath. 
  
(2)  The Director shall present evidence on the formal charges. 
  
(3)  The Director may call the respondent as a witness. 
  
(4)  Both parties shall be permitted to present evidence and produce and cross-examine witnesses.  
  
(5)  The hearing shall be recorded verbatim. Whenever a transcript is requested by the respondent, the Director, the Hearing Panel, or the Supreme Court, a transcript of the hearing shall be produced promptly. 
  
(6)  The Hearing Panel may request from the Director and the respondent proposed findings, conclusions, and recommendations for sanctions or dismissal. 
  
D.  Dismissal or Recommendation for Sanction. The Hearing Panel shall either dismiss the case or recommend a sanction to the Supreme Court. The Hearing Panel shall decide a matter only upon the concurrence of at least two members of the panel. 
  
E.  Submission of the Report and Record. Within 30 days after the hearing or after the filing of the transcript if one was requested, the Hearing Panel shall file with the Supreme Court the record of the proceeding and a report setting forth a written summary, proposed findings of fact, conclusions of law, any minority opinions, and the order of dismissal or recommendation for sanction. The Hearing Panel shall at the same time serve the report and a copy of the proposed record upon the respondent and the Director. If the respondent or the Director has objections to the proposed record, he or she may have the record settled by the Hearing Panel's presiding officer. See OCGA § 15-1-21 (n). 
  
F.  Notice of Exceptions.  Within 20 days of receipt of the Hearing Panel's report, the respondent and the Director may file with the Supreme Court notice of exceptions to the findings, conclusions, or recommendations for sanction or order of dismissal of the Hearing Panel. The failure to file notice of exceptions constitutes acceptance of the findings of fact, conclusions of law, and order of dismissal or recommendation for sanction. 
  

COMMENT
[1] Under these Rules, the Investigative Panel determines whether the Director has sufficient grounds to conduct a full investigation. After investigation, the Investigative Panel determines whether reasonable cause exists to believe misconduct was committed. After the Hearing Panel conducts the hearing, it determines whether to recommend discipline to the Supreme Court or to dismiss the case.  
[2] If formal charges are not answered and are deemed admitted, or if the respondent fails to appear, the hearing shall be for the purpose of determining the appropriate sanction. See Rule 21.  
[3] A disciplinary proceeding is not a criminal proceeding. The respondent may not decline to testify but may claim the protection of the Fifth Amendment. However, the Hearing Panel may make a negative inference upon a failure to testify.  
[4] The Director and the respondent are encouraged to stipulate to any issue of fact or law so as to shorten the time for the hearing.  

——————————

Rule 25. Review by the Supreme Court.

Rules text
A.  Docketing.  
  
(1)  The Clerk of the Supreme Court shall docket any case in which the Hearing Panel recommended a sanction or the respondent or the Director filed a notice of exceptions. 
  
(2)  In cases the Hearing Panel has dismissed to which no exceptions were filed, the dismissal shall be final unless the Supreme Court orders a review within 30 days. 
  
B.  Briefs, Oral Argument, and Supplemental Filings.  
  
(1)  The Director and the respondent shall file briefs as directed by the Supreme Court. The Director or the respondent may request oral argument as provided in Supreme Court Rule 51. 
  
(2)  If the Supreme Court desires an expansion of the record or additional findings, it shall remand the case to the Hearing Panel with appropriate directions. 
  
(3)  The Supreme Court may order additional briefs or oral argument as to the entire case or specified issues. 
  
C.  Notice of Additional Complaints. If during review by the Supreme Court the Director receives another complaint against the respondent, the Director shall confidentially advise the Supreme Court and the respondent. 
  
D.  Decision.  
  
(1)  The Supreme Court shall file a written decision dismissing the case or imposing a sanction. All decisions issued by the Supreme Court shall be published in the official Georgia Reports for the guidance of other judges and for public information. 
  
(2)  The Supreme Court may accept, reject, or modify in whole or in part the findings and conclusions of the Hearing Panel. 
  


Section IV. Special Proceedings


——————————

Rule 26. Complaint Against a Justice of the Supreme Court.

Rules text
A.  Proceedings Generally. A complaint against a Justice of the Supreme Court, including a complaint alleging incapacity, shall proceed in the same manner as a complaint against any other judge, except as set forth in this Rule. 
  
B.  Special Supreme Court. Upon either a motion by the Director or the Supreme Court's own motion for interim suspension of a Justice pursuant to Rule 15.A, or a finding of reasonable cause to believe a Justice committed misconduct or has an incapacity by the Investigative Panel under Rule 17.B (2), a special supreme court shall be constituted. The special supreme court shall consist of nine judges selected from the list of judges maintained by the Supreme Court and routinely used to select replacement Justices when a Justice is disqualified from or not participating in a case. See Supreme Court Rule 57. 
  

COMMENT
[1] The Supreme Court is a collegial body. Granting it the authority to discipline its own members would create appearances of impropriety and of conflicts of interest. This Rule provides for the selection of a special supreme court to serve in this situation, comprised of judges who have been deemed qualified to decide other Supreme Court cases when Justices are disqualified.  
[2] As in other cases, the Investigative Panel and the Justice may agree to a deferred discipline agreement, private admonition, or agreement to resign or retire. See Rule 17.D.  
[3] Nothing in these Rules is intended to preclude the General Assembly from initiating impeachment proceedings against a Justice under its constitutional authority.  

——————————

Rule 27. Cases Involving Allegations of Mental or Physical Incapacity.

Rules text
A  Initiation of Incapacity Proceeding. An incapacity proceeding can be initiated by complaint, by a claim of inability to defend in a disciplinary proceeding, or by an order of involuntary commitment or adjudication of incompetency. 
  
B  Proceedings to Determine Incapacity Generally. All incapacity proceedings shall be conducted in accordance with the procedures for disciplinary proceedings, except: 
  
(1)  the purpose of the incapacity proceedings shall be to determine whether the judge suffers from a physical or mental condition that adversely affects the judge's ability to perform judicial functions; 
  
(2)  all of the proceedings shall be confidential, except as provided in Rule 11.E; and 
  
(3)  if the Supreme Court concludes that the judge is incapacitated to hold judicial office, it may enter any order appropriate to the circumstances, the nature of the incapacity, and the probable length of the period of incapacity, including: 
  
(a)  retiring the judge, if the incapacity is a disability that constitutes a serious and likely permanent interference with the performance of the duties of office; 
  
(b)  transferring the judge to judicial incapacity inactive status; and 
  
(c)  if a judicial disciplinary proceeding against the judge is pending and the Supreme Court concludes that the judge is incapacitated to defend, deferring the disciplinary proceeding, pursuant to Rule 27.D (2). 
  
(C)  Involuntary Commitment or Adjudication of Incompetency. If a judge has been judicially declared incompetent or is involuntarily committed on the grounds of incompetency or incapacity by a final judicial order after a judicial hearing, the Supreme Court, upon receipt of a certified copy of the order, shall enter an order immediately transferring the judge to temporary judicial incapacity inactive status. A copy of the order shall be served, in the manner the Supreme Court shall direct, upon the judge, his or her guardian, or the director of the institution to which the judge has been committed. 
  
(D)  Inability to Properly Defend in a Disciplinary Proceeding.  
  
(1)  If in the course of a disciplinary proceeding a judge alleges an inability to assist in the defense due to mental or physical incapacity, the Director shall notify the Supreme Court. The Supreme Court shall immediately transfer the judge to temporary judicial incapacity inactive status pending a determination by the Supreme Court of the incapacity pursuant to Rule 27.B. A determination by the Hearing Panel that the judge is able to assist in his or her own defense is interlocutory and may not be appealed before entry of a final order in the proceeding. 
  
(2)  If, pursuant to Rule 27.B, the Supreme Court determines the claim of inability to defend is valid, the disciplinary proceeding shall be deferred. Any investigation of the disciplinary complaint may continue, as may the investigation of an incapacity complaint. The judge shall be retained on judicial incapacity inactive status until the Supreme Court grants a petition for reinstatement to active status. If the Supreme Court considering the petition for reinstatement to active status determines that the petition shall be granted, the Supreme Court shall also determine the disposition of the interrupted disciplinary proceedings. 
  
(3)  If, pursuant to Rule 27.B, the Supreme Court determines that the claim of inability to defend is invalid but that the judge is incapacitated to hold judicial office, the disciplinary proceeding shall resume. The judge shall be retained on temporary judicial incapacity inactive status. 
  
(4)  The raising of mental or physical condition as a defense to or in mitigation of formal charges constitutes a waiver of medical privilege. 
  
(E)  Stipulated Disposition.  
  
(1)  The Hearing Panel shall designate a qualified medical, psychiatric, or psychological expert to examine the judge prior to the hearing on the matter. The Hearing Panel may designate an expert agreed upon by the Director and the judge. The expert or experts shall report to the Supreme Court and the parties. 
  
(2)  After receipt of the examination report, the Director and the judge may agree upon proposed findings of fact, conclusions, and order. The stipulated disposition shall be submitted to the Hearing Panel for a recommendation to the Supreme Court of approval or rejection. The final decision on the recommendation shall be made by the Supreme Court. 
  
(3)  If the Supreme Court accepts the stipulated disposition, the Supreme Court shall enter an order in accordance with its terms. If the stipulated disposition is rejected by the Supreme Court, it shall be withdrawn and cannot be used against the judge in any proceedings. If the Supreme Court rejects the stipulated disposition, the Supreme Court shall order that the hearing proceed. 
  
(F)  Reinstatement from Incapacity Inactive Status.  
  
(1)  No judge transferred to temporary incapacity inactive status may resume active status except by order of the Supreme Court. 
  
(2)  Upon the filing of a petition for transfer to active status, the Supreme Court may take or direct whatever action it deems necessary or proper to determine whether the incapacity has been removed, including a direction for an examination of the judge by qualified medical or psychological experts designated by the Supreme Court. 
  
(3)  With the filing of a petition for reinstatement to active status, the judge shall be required to disclose the name of each psychiatrist, psychologist, physician, and hospital or other institution by whom or in which the judge has been examined or treated since the transfer to incapacity inactive status. The judge shall furnish to the Supreme Court written consent to the release of information and records relating to the incapacity if requested by the Supreme Court or court-appointed medical or psychological experts. 
  

COMMENT
[1] Incapacity to perform judicial functions must be distinguished from a disability that does not adversely affect a judge's ability to perform judicial functions. Incapacity proceedings should be initiated any time information comes to the attention of the Director, the Commission, or the Supreme Court that a judge is incapacitated. This information can come from any source, including a complainant, a judicial adjudication in a civil or criminal action, or a claim of inability to defend by a respondent judge in a judicial disciplinary proceeding. If, during the course of a judicial disciplinary proceeding, the Director receives information that the judge is incapacitated, the Director should initiate an incapacity investigation.  
[2] "Involuntary commitment" does not include a temporary commitment for purposes of evaluation or examination.  
[3] It is important that incapacity not be treated as misconduct. Willful conduct should be clearly distinguished from conduct that is beyond the control of the judge.  
[4] The order transferring the judge to temporary incapacity inactive status should clearly state the conditions the judge must meet to be reinstated to active status.  
[5] If the judge in a disciplinary proceeding alleges inability to conduct a defense because of present incapacity, the judge should be transferred immediately to temporary incapacity inactive status to protect the administration of justice. A proceeding to determine whether the judge is in fact incapacitated should be initiated immediately. If the judge is found to be incapacitated, the Supreme Court may remove or retire the judge or allow the transfer to temporary incapacity inactive status to remain in force until the judge establishes that the incapacity has terminated. Once the incapacity has terminated, the proceedings alleging misconduct should be determined. If it is determined that the claim of current incapacity is unsubstantiated, the proceedings predicated on the allegations of misconduct should be immediately resumed.  
[6] With the exceptions provided in Rule 11.E, incapacity proceedings should remain confidential, because the proceedings involve medical or psychological evidence or other personal information about the judge.  
[7] Petitions for reinstatement from incapacity inactive status should be filed with the Supreme Court.  
[8] Factual issues underlying petitions for reinstatement should be assigned to the Hearing Panel for recommendation to the Supreme Court.  
[9] The filing of a petition for reinstatement from temporary incapacity inactive status must be accompanied by a waiver of doctor-patient or other privilege so that the Supreme Court may obtain the information needed to evaluate the claim of rehabilitation. This waiver applies only to information relating to the incapacity upon which the transfer to incapacity inactive status was predicated.  

——————————

Rule 28. Advisory Opinions.

Rules text
A.  Director's Opinions. The Director and any other staff member designated by the Director or the Investigative Panel shall be authorized to render a Director's opinion concerning his or her interpretation of the Georgia Code of Judicial Conduct as applied to a given state of facts. The Director's opinion should address prospective conduct and may be issued in oral or written form. A Director's opinion is the opinion of the Director or staff member and is neither a defense to any complaint nor binding on the Investigative Panel, the Hearing Panel, or the Supreme Court, but action in accordance with and in reasonable reliance upon a written Director's opinion shall be considered in mitigation of discipline. If the person requesting a Director's opinion desires, the Director may transmit the opinion to the Hearing Panel for discretionary consideration of the drafting of a proposed formal advisory opinion. 
  
B.  Formal Advisory Opinions.  
  
(1)  On its own initiative, on the recommendation of the Investigative Panel, or at the request of any person, the Hearing Panel shall be authorized to draft a proposed formal advisory opinion concerning a proper interpretation of the Georgia Code of Judicial Conduct as applied to a given state of facts. The proposed formal advisory opinion should address prospective conduct and may respond to a request for review of a Director's opinion or a direct request for a formal advisory opinion. 
  
(2)  When a formal advisory opinion is requested, the Hearing Panel should review the request and make a preliminary determination whether a proposed formal advisory opinion should be drafted. Factors to be considered by the Hearing Panel include whether the issue is of general interest to the members of the judiciary, the State Bar of Georgia, or the public; whether a genuine ethical issue is presented; the existence of opinions on the subject from other jurisdictions; the presence and relevant scope of prior opinions from Georgia; and the nature of the prospective conduct. The Hearing Panel may request the Director to provide research and an initial draft of a proposed formal advisory opinion. 
  
(3)  When the Hearing Panel makes a preliminary determination that a proposed formal advisory opinion should be drafted, it shall publish the proposed formal advisory opinion on the website of the Commission and in an official publication and/or on the website of the Administrative Office of the Courts and the State Bar of Georgia, and shall solicit comments. After a reasonable time for receipt of comments, the Hearing Panel shall make a final determination either to file the proposed formal advisory opinion as drafted or as modified with the Supreme Court for review, or to reconsider its decision and decline to file the proposed formal advisory opinion. 
  
(4)  After the Hearing Panel makes a final determination that the proposed formal advisory opinion should be drafted and filed, the formal advisory opinion shall be filed with the Supreme Court and republished on the Commission's website and in an official publication and/or on the website of the Administrative Office of the Courts and the State Bar of Georgia. Unless the Supreme Court grants review as provided herein, the formal advisory opinion shall be binding only on the Commission and the person who requested the opinion, and the Supreme Court shall treat the opinion as persuasive authority only. Within 20 days of the filing of the formal advisory opinion, the Hearing Panel or any person aggrieved by the proposed formal advisory opinion may file a petition for discretionary review thereof with the Supreme Court. The petition shall designate the formal advisory opinion sought to be reviewed. If the Supreme Court grants the petition for discretionary review or decides to review the opinion on its own motion, the record shall consist of the comments received by the Hearing Panel. The Supreme Court shall set a briefing schedule and may order oral argument. The Supreme Court shall review the formal advisory opinion and make a final determination either by written opinion, or by order, and shall state whether the formal advisory opinion is approved, modified, or disapproved, or shall provide for such other final disposition as is appropriate. 
  
(5)  If the Supreme Court grants review and disapproves the opinion, it shall have absolutely no effect and shall not constitute either persuasive or binding authority. If the Supreme Court approves or modifies the opinion, it shall be binding on all judges and shall be published in the official Georgia Reports and on the website of the Commission. The Supreme Court shall accord such approved or modified opinion the same precedential authority given to the regularly published judicial opinions of the Court. 
  
(6)  The Commission and the Supreme Court shall consider compliance with an approved or modified formal advisory opinion to be evidence of a good faith effort to comply with the Georgia Code of Judicial Conduct, but only to the extent that the underlying facts are identical. Action in compliance with and in reasonable reliance upon a formal advisory opinion not reviewed by the Supreme Court shall be considered in mitigation of discipline. 
  
(7)  The name of a person requesting a Director's opinion or formal advisory opinion will be kept confidential unless the person waives such confidentiality. 
  


JUDICIAL DECISIONS

Opinion  as to unsettled areas of law not authorized. - Judicial Qualifications Commission was not authorized to pronounce the law in unsettled areas; therefore, its formal advisory opinion regarding the unsettled areas regarding whether the right of public access to the courts extended to children, or whether inquiries by security personnel amounted to a closure of the courts, exceeded the Commission's authority.(decided under former Rule 22) In re Judicial Qualifications Comm'n Formal Advisory Opinion No. 239, 300 Ga. 291, 794 S.E.2d 631 (2016).  


OPINIONS OF JUDICIAL QUALIFICATIONS COMMISSION

Opinion as to attorneys' activities not authorized. - An opinion that prohibits attorney-partners of magistrates from taking cases which have originated from warrants issued by other magistrates of the court on which their partner-magistrate presides will be revoked for the reason that the commission is authorized to render advisory opinions concerning the proper interpretation of the Code of Judicial Conduct, but attorneys are not members of the judiciary subject to the Code. Op. Jud. Quals. Comm. No. 99 (May 14, 1987) (decided under former Rule 22).  

——————————

Rule 29. Special Committee on Judicial Election Campaign Intervention.

Rules text
A.  Designation of Special Committee. In every year in which a general election is held in this state and at such other times as the Investigative Panel may deem appropriate, the chairperson shall name three members to a Special Committee on Judicial Election Campaign Intervention ("Special Committee"), whose responsibility shall be to deal expeditiously with allegations of ethical misconduct in campaigns for judicial office. The committee shall consist of the senior judge, attorney, and citizen member of the Investigative Panel if available, and if not, the next most senior member from the respective membership category. The objective of the Special Committee shall be to alleviate unethical campaign practices in judicial elections, and to that end, the committee shall have the following authority. 
  
B.  Handling of Complaints. Upon receipt of a complaint or other information facially indicating a violation by a judicial candidate of any provision of Canon 4 of the Georgia Code of Judicial Conduct during the course of a campaign for judicial office, the Director shall immediately forward a copy to the Special Committee members and the committee shall direct the Director to: 
  
(1)  Seek informally, from the complainant and/or the subject of the complaint, such further information on the allegations of the complaint as the committee may deem necessary. 
  
(2)  Conduct such additional preliminary investigation as the committee may deem necessary. 
  
(3)  Determine whether the allegations of the complaint warrant speedy intervention and further investigation and, if not, dismiss the complaint and so notify the complainant. 
  
(4)  If further investigation is deemed necessary, request confidential written responses from the subject of the complaint and the complainant on the following schedule: 
  
(a)  within three business days of receiving such a request from the committee, a written response from the subject of the complaint; 
  
(b)  the committee will share the subject's written response on a confidential basis with the complainant, who shall be requested to provide a written response within three business days; and 
  
(c)  the committee will share the complainant's response on a confidential basis with the subject of the complaint, who shall be requested to submit a written rebuttal within one business day. 
  
In the event a complaint is filed within two weeks before a judicial election, or if circumstances otherwise dictate, the committee may accelerate this schedule or eliminate steps (b) and (c) as the committee deems necessary and consistent with due process. Each of the above papers must be served on the committee only and shall be kept confidential except as described above. The identity of the complainant will remain confidential until the committee's decision is communicated to the parties, unless that confidentiality is waived by the complainant. Any party breaching the confidentiality of this process shall be subject to a Public Statement as set forth in this Rule. 
  
If the Special Committee determines after the papers from the parties are reviewed that the allegations do not warrant speedy intervention, the committee shall dismiss the complaint or refer it to the full Investigative Panel for such other action as may be appropriate under these Rules, and shall so notify the complainant and the subject of the complaint. 
  
If it is determined that the allegations do warrant speedy intervention, the special Committee is authorized to: 
  
(a)  immediately release to the complainant and the subject of the complaint a non-confidential Public Statement setting out the violations reasonably believed to exist; and/or 
  
(b)  refer the matter to the full Investigative Panel for such other action as may be appropriate under these Rules. 
  
C.  Timeliness Requirement. To the extent practicable, the Special Committee shall seek to complete the process outlined in this Rule within 10 days of receiving a complaint. 
  
D.  Confidentiality and Further Proceedings. Except as specifically authorized in this Rule and Rule 11.E, the proceedings of the Special Committee shall remain confidential. In no event shall the committee have the authority to file formal charges or otherwise dispose of the complaint against any candidate for judicial office, which authority is reserved to the full Investigative Panel under Rule 17.D. 
  

——————————

CODE OF JUDICIAL CONDUCT

Rule
 		Preamble and Scope.
 		Application.
 		 Effective date of Revised Code.
Canon 1. Judges Shall Uphold The Independence, Integrity, and Impartiality of the Judiciary and Shall Avoid Impropriety and the Appearance of Impropriety in All of Their Activities
 1.1. Complying With the Law.
 1.2. Promoting Public Confidence in the Judiciary.
 1.3. Respecting the Prestige of Judicial Office.
Canon 2. Judges Shall Perform the Duties of Judicial Office Impartially, Competently, and Diligently
 2.1. Giving priority to judicial duties in general.
 2.2. Impartiality and fairness.
 2.3. Bias, prejudice, and harassment.
 2.4. External influences on judicial conduct.
 2.5. Performing administrative responsibilities.
 2.6. Ensuring the right to be heard.
 2.7. Responsibility to decide.
 2.8. Adjudicating pending proceedings fairly.
 2.9. Assuring fair hearings and averting ex parte communications.
 2.10. Judicial statements on pending proceedings and impending matters.
 2.11. Disqualification and recusal.
 2.12. Supervisory duties.
 2.13. Administrative appointments.
 2.14. Disability and impairment.
 2.15. Responding to judicial and lawyer misconduct.
 2.16. Reserved.
Canon 3. Judges Shall Regulate their Extra-Judicial Activities to Minimize the Risk of Conflict with their Judicial Duties
 3.1. Participation in extra-judicial activities.
 3.2. Appearances before governmental bodies and consultation with government officials.
 3.3. Testifying as a character witness.
 3.4. Accepting extra-judicial appointments.
 3.5. Use of non-public information.
 3.6. Avoiding associations that undermine the impartiality of judges.
 3.7. Participation in law-related, educational, religious, charitable, fraternal, or civic organizations and activities.
 3.8. Fiduciary activities.
 3.9. Arbitration and mediation.
 3.10. Practice of law.
 3.11. Financial activities and business dealings.
 3.12. Receiving extra-judicial compensation.
 3.13. Gifts or similar benefits.
 3.14. Expense reimbursement.
 3.15. Reports and procedures for reporting.
Canon 4. Judges Shall Refrain from Political Activity Inappropriate to their Judicial Office
 4.1. Political conduct in general.
 4.2. Campaign conduct.
 4.3. Candidacy for appointive judicial office.
 4.4. Reserved.
 4.5. Candidacy for non-judicial office.
 4.6. Applicability of the political conduct rules.
 		 Appendix: Citations to Terminology.
  Editor's notes. - The Georgia Code of Judicial Conduct was revised in its entirety, effective January 1, 2016.  
In light of the similarity of the provisions, annotations decided under the former Code of Judicial Conduct, effective January 1, 2004 and amended effective September 8, 2011, are included in the current annotations.  


JUDICIAL DECISIONS

Deputy directors of the workers' compensation board exercising the power and authority of directors are subject to the Code of Judicial Conduct while they are serving as officers of a judicial system performing judicial functions. Dougherty County Bd. of Educ. v. Lundy, 183 Ga. App. 550, 359 S.E.2d 403, cert. denied, 183 Ga. App. 906, 359 S.E.2d 403 (1987)(decided under former Code of Judicial Conduct).  


OPINIONS OF JUDICIAL QUALIFICATIONS COMMISSION

Conflict of interest. - Any employee of a law enforcement body is disqualified by conflict of interest from serving as a magistrate. Op. Jud. Quals. Comm. No. 101 (July 6, 1987) (decided under former Code of Judicial Conduct).  

Service as part-time judge in state and recorders courts. - It is not inappropriate for a part-time judge of the State Court of Grady County to also serve as part-time judge of the Recorders Court of the City of Cairo. Op. Jud. Quals. Comm. No. 65 (Jan. 30, 1985) (decided under former Code of Judicial Conduct).  

Part-time juvenile court judge of a court in one county can practice in the juvenile courts of another county without violating any of the provisions of the Code of Judicial Conduct. Op. Jud. Quals. Comm. No. 69 (Feb. 25, 1985) (decided under former Code of Judicial Conduct).  

Appointment of retired senior superior court judge as judge of municipal court would not constitute a violation of the Code of Judicial Conduct or present any ethical problem but, in view of the provisions of former § 47-8-66 [repealed], the acceptance of the appointment might result in the suspension of the senior judge from that position while holding the office of municipal court judge. Op. Jud. Quals. Comm. No. 111 (Mar. 29, 1988) (decided under former Code of Judicial Conduct).  

No violation to reimburse seminar expenses. - The reimbursement of directors and administrative law judges for lodging expenses involved in attending a Workers' Compensation seminar would not be in violation of the Code of Judicial Conduct. Op. Jud. Quals. Comm. No. 113 (Apr. 22, 1988) (decided under former Code of Judicial Conduct).  

——————————

 Preamble and Scope.

Rules text

Preamble 
  
[1]  Our legal system is based on the principle that an independent, fair, and competent judiciary will interpret and apply the laws that govern us. The role of the judiciary is central to American concepts of justice and the rule of law. Intrinsic to all sections of this Code are the precepts that judges, individually and collectively, must respect and honor the judicial office as a public trust and strive to enhance and maintain confidence in our legal system. 
  
[2]  Every judge should strive to maintain the dignity appropriate to the judicial office. The judge is an arbiter of facts and law  for the resolution of disputes and a highly visible symbol of government under the rule of law. Judges should avoid both impropriety  and the appearance of impropriety  in their professional and personal lives. They should at all times exhibit behavior that ensures the greatest possible public confidence in their independence, impartiality, integrity,  and competence. As a result, judges should be held to a higher standard, and should conduct themselves with the dignity accorded their esteemed position. 
  
[3]  The Code of Judicial Conduct establishes standards for ethical conduct of judges and judicial candidates.  It consists of broad statements called Canons, specific Rules as well as Commentary set forth under each Canon, a Preamble, a Scope, a Terminology section, and an Application section. The text of the Canons and the Rules, including the Terminology and Application sections, is authoritative. The Commentary and the Preamble and Scope, by explanation and example, provide guidance with respect to the purpose and meaning of the Canons and the Rules. Neither the Preamble and Scope nor the Commentary is intended as a statement of additional Rules. When the text uses "shall" or "shall not," it is intended to impose binding obligations the violation of which are grounds for disciplinary action. When "should" or "should not" is used, the text is intended as an advisory statement of what is or is not appropriate conduct, and the violation of which may be grounds for disciplinary action. When "may" is used, it denotes permissible discretion or, depending on the context, it refers to action that is not covered by specific proscriptions. 
  

Scope 
  
[1] to [3]  Reserved. 
  
[4]  The Code of Judicial Conduct is not intended as an exhaustive guide for the conduct of judges and judicial candidates.  They should also be governed in their professional and personal conduct by general ethical standards. Judges and judicial candidates  should strive to achieve the highest ethical standards, even if not required by this Code. The mandatory provisions of the Canons and the Rules describe the basic minimal ethical requirements that should govern the behavior of all judges and judicial candidates,  and provide guidance to assist them in establishing and maintaining high standards of professional and personal conduct. 
  
[5]  The Canons and the Rules should be applied as rules of reason consistent with constitutional requirements, statutes, other court rules, and decisional law, including advisory opinions issued by the Judicial Qualifications Commission, as well as in the context of all relevant circumstances. The Code is to be construed so as not to impinge on the essential independence  of judges in making judicial decisions, or on judges' First Amendment rights of freedom of speech and association. 
  
[6]  The Canons and the Rules are intended to govern conduct of judges and judicial candidates,  and in certain circumstances to be binding upon them. It is not intended, however, that every transgression will result in disciplinary action. Whether disciplinary action is appropriate, and the degree of discipline to be imposed, should be determined through a reasonable and reasoned application of the text and should depend on such factors as the seriousness of the transgression, whether there is a pattern of improper activity, and the effect of the improper activity on others or on the judicial system. 
  
[7]  The Code is designed to provide guidance to judges and it judicial candidates  and to provide a structure for regulating conduct through disciplinary agencies. It is not designed for nor intended as a basis for civil liability or criminal prosecution. Neither is it intended to be the basis for litigants to seek collateral remedies against each other or to obtain tactical advantages in proceedings before a court. 
  

Terminology 
  
The terms defined below are noted using italic print  in the Rules, Preamble and Scope, Application and Terminology sections of this Code. In the Commentary, which is presented using italic print, these defined terms are noted by use of regular print. The Code's concluding Appendix to Citations of Terminology lists specific Canons, Rules, and Commentary where defined terms are used. 
  
"Aggregate,"  in relation to contributions  for a judicial candidate,  means not only contributions  in cash or in kind made directly to a judicial candidate  or the judicial candidate's campaign committee  within the current or immediately preceding election cycle,  but also all contributions  made indirectly or independently with the knowledge  that they will be used to influence the election. 
  
"Appropriate action"  means action intended and reasonably likely to prevent harm to the justice system and help the judge or lawyer in question address the problem. Appropriate action may include, but is not limited to, communicating directly with the judge who may have violated this Code, communicating with a supervising judge, or reporting the suspected violation to the appropriate authority  or other agency or body. Similarly, actions to be taken in response to information indicating that a lawyer has committed a violation of the Rules of Professional Conduct may include, but are not limited to, communicating directly with the lawyer who may have committed the violation, or reporting the suspected violation to the appropriate authority  or other agency or body. 
  
"Appropriate authority"  denotes the authority with responsibility for initiation of disciplinary process with respect to the violation to be reported, which in most cases is the Judicial Qualifications Commission. 
  
"Campaign committee"  is defined as that term is defined by the "Georgia Government Transparency and Campaign Finance Act of 2010" (OCGA § 21-5-3), as may be amended from time to time. 
  
"Campaign contribution disclosure report"  is defined as that term is defined by the "Georgia Government Transparency and Campaign Finance Act of 2010" (OCGA § 21-5-3), as may be amended from time to time. 
  
"Comment"  in connection with a case refers to evaluative statements judging the professional wisdom of specific lawyering tactics or the legal correctness of particular court decisions. In contrast, it does not mean the giving of generally informative explanations to describe litigation factors including the prima facie legal elements of case types pending before the courts, legal concepts such as burden of proof and duty of persuasion or principles such as innocent until proven guilty and knowing waiver of constitutional rights, variable realities illustrated by hypothetical factual patterns of aggravating or mitigating conduct, procedural phases of unfolding lawsuits, the social policy goals behind the law  subject to application in various cases, as well as competing theories about what the law  should be. 
  
"Contribution"  is defined as that term is defined by the "Georgia Government Transparency and Campaign Finance Act of 2010" (OCGA § 21-5-3), as may be amended from time to time. 
  
"De minimis"  denotes an insignificant interest that could not raise reasonable question as to a judge's impartiality.   
  
"Degree of relationship"  means relatives within a specified range of kinship, such as the third or the sixth degree of relationship. By the civil law, this calculation is taken from the first person in interest up to the common relative, and then down again to the second person in interest. Each step is counted as one degree. See Watkins v. State,  125 Ga. 143, 144 (53 S.E. 1024) (1906). 
  
"Domestic partner"  means a person with whom another person maintains a household and an intimate relationship, other than a person to whom he or she is legally married. 
  
"Economic interest"  denotes ownership of a more than de minimis  legal or equitable interest, or a relationship as officer, director, advisor, or other active participant in the affairs of a party, except that: (i) ownership of an interest in a mutual or common investment fund that holds securities is not an economic interest in such securities, unless the judge participates in the management of the fund or a pending proceeding  or impending matter  before the judge could substantially affect the value of the interest; (ii) service by a judge as an officer, director, advisor, or other active participant in an educational, religious, charitable, fraternal, or civic organization, or service by a judge's spouse, domestic partner  or intimate partner,  parent, or child as an officer, director, advisor, or other active participant in any organization does not create an economic interest in securities held by that organization; (iii) a deposit in a financial institution, or the proprietary interest of a policyholder in a mutual insurance company, or of a depositor in a mutual savings association, is not an economic interest in the organization unless a pending proceeding  or impending matter  before the judge could substantially affect the value of the interest; (iv) ownership of government securities is not an economic interest in the issuer unless a pending proceeding  or impending matter  before the judge could substantially affect the value of the securities held by the judge. 
  
"Election cycle"  is defined as set forth in the "Georgia Government Transparency and Campaign Finance Act of 2010" (OCGA § 21-5-3), as may be amended from time to time. 
  
"Family"  means a spouse, domestic partner, intimate partner,  child, grandchild, parent, grandparent, or other relative or person or in-laws thereof with whom the judge maintains a close familial relationship. 
  
"Fiduciary"  includes such relationships as executor, administrator, trustee, guardian, or conservator. 
  
"Financial disclosure statement"  is defined as set forth in the "Georgia Government Transparency and Campaign Finance Act of 2010" (OCGA § 21- 5-50), as may be amended from time to time. 
  
"Impartial," "impartiality," and "impartially"  mean absence of bias or prejudice in favor of, or against, a particular party, parties, or classes of parties, as well as maintenance of an open mind in considering issues that may come before a judge. 
  
"Impending matter"  is a matter or judicial proceeding that is imminent or expected to occur in the near future. 
  
"Impropriety"  includes conduct that violates the law,  court rules, or provisions of this Code; or conduct that undermines a judge's independence, integrity,  or impartiality ; or conduct prejudicial to the administration of justice that brings the judiciary into disrepute. 
  
"Independence"  means a judge's freedom from influence or controls other than those established by law.   
  
"Integrity"  means probity, fairness, honesty, uprightness, and soundness of character. 
  
"Intimate partner"  means a person with whom another person maintains an intimate relationship, other than a person to whom he or she is legally married. 
  
"Invidious discrimination"  is any action by an organization that characterizes a person's age, disability, ethnicity, gender or sex, marital status, national origin, race, religion, or sexual orientation as odious or as signifying inferiority, which therefore is used to justify arbitrary exclusion of persons possessing those traits from membership, position, or participation in the organization. 
  
"Judicial candidate"  is a person, including an incumbent judge, seeking selection for or retention in judicial office by election or appointment. A person becomes a candidate for judicial office as soon as he or she: (1) appoints or forms a campaign committee,  (2) makes a public announcement of candidacy, (3) declares, files or qualifies as a candidate with the election or appointment authority, or (4) authorizes solicitation or acceptance of contributions  or support.  A person who is announced as the appointee to fill a judicial position by the Governor or other appointing authority, or who is certified as elected to a judicial position, continues to be a judicial candidate until he or she is sworn into office. Judicial candidates who do not currently hold judicial office are subject to the same Code provisions as judges pro tempore. 
  
"Knowingly," "knowledge," "known"  or "knows"  denotes actual knowledge of the fact in question. A person's knowledge may be inferred from circumstances. 
  
"Law"  denotes court rules as well as statutes, constitutional provisions, judicial emergency orders filed by a Chief Judge or the Chief Justice pursuant to OCGA §§ 38-3-61 and 38-3-62, and decisional law, including the Code of Judicial Conduct and Advisory Opinions of the Judicial Qualifications Commission. 
  
"Member of a judge's family residing in the judge's household"  denotes any relative of a judge by blood or marriage, or a person treated by a judge as a member of the judge's family, who is residing or has resided in the judge's household. 
  
"Non-public information"  denotes information that, by law,  is not available to the public. Non-public information may include, but is not limited to, information that is sealed by statute or court order or impounded or communicated in camera, and information offered in grand jury proceedings, presentencing reports, dependency cases, or psychiatric reports. 
  
"Pending proceeding"  is a proceeding that has commenced. A matter continues to be pending through any appellate process until final disposition. 
  
"Personally solicit"  means a direct request made by a judge or a judicial candidate  for financial support or in-kind services, whether made by letter, telephone, e-mail, social media, or any other means of communication. 
  
"Political organization"  denotes a political party or other group, the principal purpose of which is to further the election or appointment of candidates to political or public office. For purposes of this Code, the term does not include a judicial candidate's campaign committee.   
  
"Public election"  includes primary and general elections; it includes partisan elections and nonpartisan elections and may include (as context demands) retention elections. 
  
"Require"  means a judge is to exercise reasonable direction and control over the conduct of those persons subject to the judge's direction and control. The rules prescribing that a judge "require" certain conduct of others are, like all of the rules in this Code, rules of reason. 
  
"Serious crime"  means any felony; any lesser crime that reflects adversely on the judge's honesty, trustworthiness, or fitness as a judge in other respects; crimes involving moral turpitude; driving under the influence of drugs and/or alcohol; unlawful possession of any controlled substance; or any crime a necessary element of which, as determined by the statutory or common law definition of the crime, involves interference with the administration of justice, false swearing, misrepresentation, fraud, deceit, bribery, extortion, misappropriation, theft, or willful failure to file income tax returns, or an attempt, conspiracy, or solicitation of another to commit a serious crime. 
  
"Support"  is defined as non-monetary assistance to a candidate. 
  

  Editor's notes. - Amended effective November 1, 2018; amended effective July 20, 2020..  

——————————

 APPLICATION.

Rules text
Anyone, whether or not a lawyer, who performs judicial functions under the Constitution and laws  of Georgia, including an associate judge, senior judge, special master, magistrate, or municipal judge, or any person who is a judicial candidate  for any such office, is a judge for the purpose of this Code. All judges, whether full-time, part-time, or pro tempore, shall comply with this Code except as provided below. 
  
Commentary:  
  
[1] The Rules in this Code have been formulated to address the ethical obligations of any person who serves a judicial function. They are premised upon the supposition that a uniform system of ethical principles should apply to all those authorized to perform judicial functions. Further, regardless of the title used by a governing body to designate a judge, besides full-time, there shall be only two other types, part-time and pro tempore, as defined below.  
  
[2] Some officials may be made subject to the ethical obligations set forth in this Code by statute, regulation, or other laws. See, e.g., OCGA § 34- 9-42 (b); Ga. Comp. R. & Regs., r. 616-1-1-.06. Such officials are judges for the purpose of this Code.   
  
A. Part-time Judges  
  
A part-time judge is a person selected to serve as a judge on a periodic or continuing basis, but is permitted by law  to devote time to some other profession or occupation, including the private practice of law.  Part-time judges: 
  
(1)  are not required to comply with Rules 3.4 [extra-judicial appointments], 3.8 [fiduciary  activities], 3.9 [arbitration and mediation], 3.10 [practice of law], and 3.15 (A) (1) [annual financial reporting of extra-judicial compensation]. 
  
(2)  shall not practice law in the court on which they serve, or act as lawyers in proceedings for which they have served as judges or in any proceeding related thereto; nor should they practice law in any court over which the court they serve as a part-time judge conducts appellate review. 
  
Commentary:  
  
To illustrate: (i) part-time, lawyer judges of a Municipal Court, Magistrate Court, Probate Court, or Juvenile Court perform no appellate review, and therefore can practice law in any court other than their own; (ii) part-time State Court judges can practice law in any court other than their own, except where a State Court exercises appellate review over a Magistrate or Municipal Court, in which case such a part-time State Court judge cannot practice law in those Magistrate or Municipal Courts; (iii) inasmuch as the law [see OCGA § 5-4-1, and OCGA § 15-6-8 (3), (4)] permits writ of certiorari review and appellate review by Superior Courts for the correction of errors as well as to supervise and correct judgments in all inferior tribunals such as Magistrate Courts, or Municipal Courts or councils, any inferior judicature, or over any person exercising judicial power, in most instances a part-time judge sitting as a Superior Court judge may nevertheless practice law in any such inferior judicatories in the circuit where that part-time judge presided as a Superior Court judge. The restriction on practice of law by a part-time judge derives from the appellate jurisdiction of the court where that judge serves part-time, not from the appellate review power of another court to which that part-time judge may be called to serve as a judge, such as to a Superior Court.  
  
B. Judges Pro Tempore  
  
A judge pro tempore is a person, usually a practicing attorney, who is not otherwise a part-time judge, who is appointed to serve during any calendar year for a specific case or trial calendar, and who thereby serves as a judge temporarily rather than on a periodic or continuing basis. 
  
(1)  While acting as such, a judge pro tempore is not required to comply with Rules 3.4 [extra-judicial appointments], 3.8 [fiduciary  activities], 3.9 [arbitration and mediation], 3.10 [practice of law], 3.11 [financial activities], and 3.15 (A) (1) [annual financial reporting of extra-judicial compensation]. 
  
(2)  Persons who have served as judges pro tempore shall not act as lawyers in proceedings in which they have served as judges, or in other proceedings related thereto. 
  
(3)  After a second designation, together with actual performance of judicial functions in a particular court as a judge pro tempore, as well as during any period when performing judicial functions as a judge pro tempore, such a judge pro tempore becomes ineligible to practice law during the remainder of the calendar year in the court served as a judge pro tempore, while remaining eligible to serve as a judge on subsequent occasions. These provisions shall not apply to service as a special master. 
  
Commentary:  
  
[1] These Rules contemplate greater employment of standard judicial assistance law, such as OCGA §§ 15-1-9.1, 15-6-13, 15-7-25, 15-8-3, 15-9-13, 15-10-221, or 15-11-23, as well as use of senior judges, rather than designating practicing attorneys to function as judges for special situations resulting from judicial disqualification, personal emergency, or considerations of more effective caseload management. The rules are intended to endorse appointment or service by a lawyer as a judge pro tempore only for brief and infrequent periods of time.  
  
[2] Judicial candidates who do not currently hold judicial office are subject to the same Code provisions as judges pro tempore. See Terminology Section, definition of judicial candidate.  
  
C. Time for Compliance  
  
A person to whom this Code becomes applicable shall comply immediately with all provisions of this Code except Rules 3.8 [fiduciary  activities] and 3.11 (B), (C), (D), (E), or (F) [personal and family financial activities], but shall comply with these Rules as soon as reasonably possible and shall do so in any event within the period of one year from commencing service as a judge. 
  
Commentary:  
  
If serving as a fiduciary when selected as a judge, a new judge may notwithstanding the prohibitions in Rule 3.8, continue to serve, but only for that period of time necessary to avoid serious adverse consequences to the beneficiary of the fiduciary relationship, and in no event longer than a year. Similarly, if engaged at the time of judicial selection in business activity, a new judge may, notwithstanding the prohibitions in Rule 3.11 (B), (C), and (D), continue in that activity for a reasonable period, but in no event longer than a year.  
  
D. Ongoing Disciplinary Authority  
  
In addition to the foregoing, the appropriate authority  for judicial discipline shall have continuing jurisdiction over individuals to whom this Code is applicable regarding allegations of misconduct occurring during the individual's service as a judge, judicial candidate, or an officer of a judicial system, if a complaint is filed no later than one year following that service. 
  

  Editor's notes. - Paragraph [3] of the Preamble, the Introduction to the Terminology provisions, and Paragraphs A(1) and B(1) of the Application were amended effective September 22, 2016.  


ADVISORY OPINIONS

Part-time judges are not prohibited from representing defendants in criminal cases. However, regular or exclusive representation of such defendants by a judge whose responsibilities include the issuance of criminal warrants or the trial of criminal cases might destroy the appearance of impartiality and integrity essential to the administration of justice and, therefore, be inappropriate. Adv. Op. No. 86-2 (Aug. 23, 1989) (decided under former Code).  


OPINIONS OF JUDICIAL QUALIFICATIONS COMMISSION

Resignation of trusteeships. - A newly elected judge need not resign the office of trustee prior to taking office, but he or she should divest himself or herself of any trusteeships as soon thereafter as is reasonably possible. Op. Jud. Quals. Comm. No. 51 (Oct. 23, 1982) (decided under former Code).  

Practice by judge-elect. - A Superior Court Judge-elect could continue the active practice of law and appear as trial counsel for clients during the interim period between election and assumption of office. Op. Jud. Quals. Comm. No. 217 (Sept. 30, 1996) (decided under former Code).  

Retired judges. - A judge who has retired pursuant to Ga. L. 1971, p. 99, does not hold "judicial office" as that term is used in Canon 7, nor is the judge an "officer of the judicial system performing judicial functions" as that term is used in the portion of the Code of Judicial Conduct setting forth compliance requirements. Therefore, the retired judge is not required to comply with the Code of Judicial Conduct unless the judge subsequently becomes a judge or a candidate for election to a judicial office. Op. Jud. Quals. Comm. No. 25 (Apr. 1, 1978) (decided under former Code).  

Part-time judge may serve as county attorney. - Since a part-time judge is permitted to practice law, he may serve as county attorney of the county in which his court is located, provided such representation does not involve a matter in which he has served as judge, a matter then pending in his court, or a matter which he knows, or has reason to believe, will later be brought into his court. Op. Jud. Quals. Comm. No. 109 (Feb. 29, 1988) (decided under former Code).  

Part-time judges are not prohibited from representing defendants in criminal cases, subject to the reservations spelled out in the Code of Judicial Conduct and Code Sections 15-7-21 and 15-10-22(b). Op. Jud. Quals. Comm. No. 107 (Feb. 8, 1988) (decided under former Code).  

Part-time judges are not prohibited from representing defendants in criminal cases, subject to the reservations spelled out in the Code of Judicial Conduct and Code Sections 15-7-21 and 15-10-22(b). Op. Jud. Quals. Comm. No. 107 (Feb. 8, 1988) (decided under former Code).  

Practicing attorneys as part-time magistrates. - The practice of law by part-time magistrate judges in any Magistrate Court sitting in the same county is prohibited by both § 15-10-22 and the Code of Judicial Conduct; therefore, individuals occupying such dual positions should be governed accordingly, regardless of the frequency of such service. Op. Jud. Quals. Comm. No. 224 (Dec. 19, 1997) (decided under former Code).  

——————————

 Effective Date of Revised Code and Amendments.

Rules text
The former Code of Judicial Conduct remains in effect as to conduct occurring before the effective date of this version, which is January 1, 2016. Subsequent amendments to this version having later effective dates are so indicated at the location of the amendments. 
  


Canon 1. Judges Shall Uphold The Independence, Integrity, and Impartiality of the Judiciary and Shall Avoid Impropriety and the Appearance of Impropriety in All of Their Activities



JUDICIAL DECISIONS

Failure to disclose convictions. - A finding of guilty of larceny by a military court under the Uniform Code of Military Justice (UCMJ), and a guilty plea to drug possession under the UCMJ were analogous to felonies; a judge's failure to disclose these UCMJ convictions before being elected as a magistrate warranted the magistrate's removal from office. In re Inquiry Concerning Judge Robertson, 277 Ga. 831, 596 S.E.2d 2 (2004)(decided under former Canon 1).  

Magistrate's taking of public monies for personal use and DUI conviction warranted permanent bar from active judicial service. In re Inquiry Concerning Judge No. 92-80, 262 Ga. 804, 426 S.E.2d 552 (1993)(decided under former Canon 1).  

Probate judge removed from office. - Probate judge who told criminal defendants they had the burden of proving their innocence, who allowed defendants to "buy out" their community service sentences and kept the proceeds in a bank account that the judge controlled, participated in ex parte communications, insulted and abused parties in the judge's court, and disposed of cases outside the jurisdiction of the probate court, was found in violation of Ga. Code Jud. Conduct Canons 1, 2, and 3, Ga. Const. 1983, Art. VI, Sec. VII, Para. VII(a), and O.C.G.A. §§ 16-10-32 and 40-13-26, was removed from office and barred from seeking judicial office again. Inquiry Concerning Fowler, 287 Ga. 467, 696 S.E.2d 644 (2010)(decided under former Canon 1).  

Independent role of judiciary. - By attempting to serve as a go-between in a state court shoplifting prosecution of an attorney's client, a judge acted irresponsibly and contrary to the independent role required of the judiciary. Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002)(decided under former Canon 1).  

Judge did not err in failing to recuse oneself. - Trial court did not err by failing to recuse based on the trial judge's alleged extra-judicial professional contact and involvement with the county school superintendent, about whom defendants made the false report of a crime, through the trial judge's position at a local college because the defendants cited to no evidence that the two had any actual contact or involvement, much less of the extent of such a relationship; and the defendants cited to no evidence regarding actual involvement between the trial court and the school board; thus, the defendants' allegations simply were not enough reasonably to call into question the trial judge's impartiality. Marlow v. State, 339 Ga. App. 790, 792 S.E.2d 712 (2016).  

Issuing bad checks. - Judge violated the standards required under Ga. Code Jud. Conduct Canons One and Two by issuing approximately 45 checks which were returned by his bank for insufficient funds. Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002)(decided under former Canon 1).  

Judge properly removed from office. - Magistrate court judge was permanently removed from office, pursuant to Ga. Const. 1983, Art. VI, Sec. VII, Para. VII(a), for violating Ga. Code Jud. Conduct Canons 1-3 by using illegal drugs, forcibly kicking in doors at a man's home at the request of a relative, pulling out a gun in front of at least one colleague, and refusing to work assigned hours. Inquiry Concerning Judge (Peters), 289 Ga. 633, 715 S.E.2d 56 (2011)(decided under former Canon 1).  

Cited in In re Inquiry Concerning Judge No. 481, 251 Ga. 524, 307 S.E.2d 505 (1983)(decided under former Canon 1).  


RESEARCH REFERENCES

ALR. - Construction and application of rule of necessity in judicial actions, providing that a judge is not disqualified to try a case because of personal interest if case cannot be heard otherwise, 27 A.L.R.6th 403.  

——————————

Rule 1.1. Complying With the Law.

Rules text
Judges shall respect and comply with the law.  
  


JUDICIAL DECISIONS

Public reprimand for ex parte phone call. - Judge was publicly reprimanded after violating Ga. Code of Jud. Conduct R. 1.1, 1.2(A), 2.2, 2.3, 2.8, 2.9(A) and (C), and 2.12, when the judge made demands via ex parte phone call that a vehicle owner either return a repossessed vehicle purchased to a woman or remit money paid to a dealership for that vehicle to a woman for the woman's insurance costs and then told the woman to file suit against the owner as such conduct undermined the public integrity and impartiality of the judiciary and violated established law. In re Anderson, 304 Ga. 165, 816 S.E.2d 676 (2018).  

——————————

Rule 1.2. Promoting Public Confidence in the Judiciary.

Rules text
(A)  Judges shall act at all times in a manner that promotes public confidence in the independence, integrity,  and impartiality  of the judiciary. 
  
(B)  An independent and honorable judiciary is indispensable to justice in our society. Judges shall participate in establishing, maintaining, and enforcing high standards of conduct, and shall personally observe such standards of conduct so that the independence, integrity,  and impartiality   of the judiciary may be preserved. The provisions of this Code should be construed and applied to further that objective. 
  
Commentary:   
  
[1] Deference to the judgments and rulings of courts depends upon public confidence in the  independence, integrity, and  impartiality of judges. The  independence, integrity, and  impartiality of judges depends in turn upon their acting without fear or favor. Although judges should be independent, they shall comply with the  law, including the provisions of this Code. Public confidence in the  impartiality of the judiciary is maintained by the adherence of each judge to this responsibility. Conversely, violation of this Code diminishes public confidence in the judiciary and thereby does injury to the system of government under law.  
  
[2] Public confidence in the judiciary is eroded by irresponsible or improper conduct of judges. Judges must avoid all  impropriety and appearance of  impropriety. Judges must expect to be the subject of constant public scrutiny. Judges must therefore accept restrictions on their conduct that might be viewed as burdensome by the ordinary citizen, and they should do so freely and willingly.  
  
[3] The prohibition against behaving with  impropriety or the appearance of  impropriety applies to both the professional and personal conduct of a judge. Because it is not practicable to list all prohibited acts, the proscription is necessarily cast in general terms that extend to conduct by judges that is harmful although not specifically mentioned in the Code. Actual  improprieties under this standard include violations of  law, court rules, or other specific provisions of this Code. The test for appearance of  impropriety is whether the conduct would create in reasonable minds a perception that the judge's ability to carry out judicial responsibilities with  integrity, impartiality, and competence is impaired. See also Rule 3.6.  
  
[4] Judges are allowed to participate in activities that promote ethical conduct among judges and lawyers, support professionalism within the judiciary and the legal profession, and promote access to justice for all.  
  
[5] Judges are allowed to initiate and participate in community outreach activities for the purpose of promoting public understanding of and confidence in the administration of justice. When engaging in such activities, judges must act in a manner consistent with this Code.  
  


JUDICIAL DECISIONS

Public reprimand for ex parte phone call. - Judge was publicly reprimanded after violating Ga. Code of Jud. Conduct R. 1.1, 1.2(A), 2.2, 2.3, 2.8, 2.9(A) and (C), and 2.12, when the judge made demands via ex parte phone call that a vehicle owner either return a repossessed vehicle purchased to a woman or remit money paid to a dealership for that vehicle to a woman for the woman's insurance costs and then told the woman to file suit against the owner as such conduct undermined the public integrity and impartiality of the judiciary and violated established law. In re Anderson, 304 Ga. 165, 816 S.E.2d 676 (2018).  

——————————

Rule 1.3. Respecting the Prestige of Judicial Office.

Rules text
Judges shall not lend the prestige of their office to advance the private interests of the judge or others. 
  
Commentary:  
  
[1] Maintaining the prestige of judicial office is essential to a system of government in which the judiciary functions independently of the executive and legislative branches. Respect for the judicial office facilitates the orderly conduct of legitimate judicial functions. Judges should distinguish between proper and improper use of the prestige of office in all of their activities. For example, it would be improper for a judge to allude to his or her judgeship to gain a personal advantage such as deferential treatment when stopped by a police officer for a traffic offense. Similarly, judicial letterhead must not be used for conducting a judge's personal business.  
  
[2] Judges must avoid lending the prestige of judicial office for the advancement of the private interests of the judge and others. For example, a judge must not use the judge's position to gain advantage in a civil suit involving a member of the judge's family. In contracts for publication of a judge's writings, a judge should retain control over the advertising to avoid exploitation of the judge's office. Similarly, exploitation of judicial office for private gain can occur when a part-time judge attorney or pro tempore judge attorney advertises this judicial position as a reason for being retained as a lawyer. As to the acceptance of awards, see Rule 3.13 and Commentary.  
  
[3] Although a judge should be sensitive to possible abuse of the prestige of office, a judge may, based on the judge's personal knowledge, serve as a reference or provide a letter of recommendation. The judge may use official letterhead if the judge indicates that the reference is personal, and if there is no likelihood that the use of the letterhead would reasonably be perceived as an attempt to exert pressure by reason of the judicial office. However, a judge must not initiate the communication of information to a sentencing judge or probation or corrections officer, but may provide to such person information for the record in response to a formal request.  
  
[4] Judges may participate in the process of judicial selection by cooperating with appointing authorities and screening committees seeking names for consideration, and by responding to official inquiries concerning a person being considered for a judgeship. See also Canon 4, regarding use of a judge's name in political activities.  
  


Canon 2. Judges Shall Perform the Duties of Judicial Office Impartially, Competently, and Diligently


  Editor's notes. - In light of the similarity of the provisions, annotations decided under the former Code of Judicial Conduct, Canons 2 and 3, are included in the current annotations.  
Law reviews. -  For article, "Regulation of Judges' Business and Financial Activities," see 37 Emory L.J. 1 (1988).  


JUDICIAL DECISIONS

Appearance of impropriety. - Trial court erred by denying a party's motion to recuse or disqualify a juvenile judge who was designated to sit on the superior court for a case by the other juvenile court judge, who was also the other party's attorney in the lawsuit, as an appearance of impropriety was created because the attorney for the other party was therefore allowed to choose the judge on the case. Smith v. Guest Pond Club, Inc., 277 Ga. 143, 586 S.E.2d 623 (2003)(decided under former Canon 2).  

Similarity to federal statutes. - Canons 2 and 3 are similar to the two federal statutes governing the issue of disqualification of the trial judge, 28 U.S.C. §§ 144 and 455. Pope v. State, 257 Ga. 32, 354 S.E.2d 429, cert. denied, 484 U.S. 873, 108 S. Ct. 207, 98 L. Ed. 2d 159 (1987)(decided under former Canon 2).  

Judicial incompetence. - Judge demonstrated a lack of competence in areas of the law crucial to the discharge of his fundamental duties, and failed to comprehend and safeguard the basic constitutional rights of citizens by: (1) ordering a party to pay a fine without first providing notice and a hearing, (2) ordering a party to pay damages without the benefit of notice and a hearing, and (3) ordering a warrantless search of a defendant's home without first holding an evidentiary hearing to determine whether probable cause existed or whether the defendant was an immediate threat to others. Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002)(decided under former Canon 2).  

Questionable, rather than actual impropriety suffices. - It is not necessary that there be shown any actual impropriety on the part of the trial court judge. The fact that his impartiality might reasonably be questioned suffices for his disqualification. Birt v. State, 256 Ga. 483, 350 S.E.2d 241 (1986)(decided under former Canon 2).  
Trial judge in a two-judge superior court county should have recused himself from sitting on a condemnation action where one of the property owners whose land was subject to the condemnation proceeding was the fellow judge, as such could have impacted on a reasonable person's belief in the absolute integrity and impartiality of the judges under Ga. Code Jud. Conduct Canon Two; although the motion for recusal was defective in not stating on its face that it was timely filed as required by Ga. Unif. Super. Ct. R. 25.1, there was no waiver of the grounds for recusal in the circumstances and the matter was remanded for disposition by a judge outside the county pursuant to O.C.G.A. § 15-1-9.1(b)(1). Ga. Transmission Corp. v. Dixon, 267 Ga. App. 575, 600 S.E.2d 381 (2004), overruled in part by GeorgiaCarry.Org, Inc. v. James, 298 Ga. 420, 782 S.E.2d 284, 2016 Ga. LEXIS 100 (2016)(decided under former Canon 2).  
By taking the position that judge defendant's military crimes were not in the nature of crimes that involved moral turpitude, and in failing to disclose or make an expression of contrition for them prior to being elected to the judiciary, and by "steadfast unwillingness to accept moral accountability," the judge defendant's continued presence on the bench erodes the public's confidence in the judiciary and puts at risk the integrity of the judicial system. In re Inquiry Concerning Judge Robertson, 277 Ga. 831, 596 S.E.2d 2 (2004)(decided under former Canon 2).  

Impropriety. - Judge's retaliatory actions against another judge in response to the latter's actions questioning the propriety of the judge's order in a case were entirely unbefitting a judge, as was his evasive and belligerent testimony in defense of such actions at the Judicial Qualifications Commission hearing, and by this conduct, the judge violated both Ga. Code Jud. Conduct Canon Three's requirement that judges maintain decorum and be patient, dignified, and courteous to everyone they deal with in their official capacity, as well as Ga. Code Jud. Conduct Canon Two's prohibition of any impropriety in a judge's activities. Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002)(decided under former Canon 2).  

Pattern of wilful misconduct. - Judge who engaged in intemperate, discourteous and injudicious language, comments and conduct, and failed and refused to hear material evidence and/or witnesses and demonstrated a manifest bias, demonstrated a pattern of wilful misconduct which was prejudicial to the administration of justice and brought the judicial office into disrepute, warranting a permanent bar from active judicial service. In re Inquiry Concerning Judge No. 1496, 261 Ga. 537, 407 S.E.2d 743 (1991)(decided under former Canon 2).  

Issuing bad checks. - Judge violated the standards required under Ga. Code Jud. Conduct Canons One and Two by issuing approximately 45 checks which were returned by his bank for insufficient funds. Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002)(decided under former Canon 2).  

Probate judge's conduct in acting to forestall a co-beneficiary's right to inherit under a will, to the judge's own financial advantage, warranted removal from office. In re Inquiry Concerning Judge No. 1305, 259 Ga. 640, 388 S.E.2d 328 (1989)(decided under former Canon 2).  

Clerk's employment with district attorney. - Where, prior to a murder trial, the judge's law clerk accepted employment with the district attorney who tried the case, and after having accepted this offer of employment, which was to begin on September 1, 1985, the law clerk assisted the trial judge during the August 1985 trial of the case, there was no violation of any of the specific disqualification standards of Canon 3C of the Georgia Code of Judicial Conduct. Rather, the circumstances here were such as to give rise to an appearance of partiality, but the circumstances did not involve a constitutional issue of such fundamental importance as to require a personal, knowing, intelligent, and voluntary waiver on the part of the defendant himself. Pope v. State, 257 Ga. 32, 354 S.E.2d 429, cert. denied, 484 U.S. 873, 108 S. Ct. 207, 98 L. Ed. 2d 159 (1987)(decided under former Canon 2).  
That a law clerk leaves a judge's employ and afterwards participates as counsel in a case pending before her judge during her term of service is doubtless improper, but standing alone hardly calls for a post-trial recusal of the original trial judge from the original trial. Pope v. State, 257 Ga. 32, 354 S.E.2d 429, cert. denied, 484 U.S. 873, 108 S. Ct. 207, 98 L. Ed. 2d 159 (1987)(decided under former Canon 2).  
Where the defense attorneys were aware prior to trial that the judge's law clerk was seeking employment with a district attorney's office somewhere, although there was no evidence that they knew the law clerk had accepted employment with the district attorney trying the case until the second day of voir dire, the knowledge was garnered in time to avoid a "long and costly proceeding," had the recusal issue been raised as soon as a basis therefor was discovered. The disqualification argument raised on appeal was therefore untimely. Pope v. State, 257 Ga. 32, 354 S.E.2d 429, cert. denied, 484 U.S. 873, 108 S. Ct. 207, 98 L. Ed. 2d 159 (1987)(decided under former Canon 2).  

Relationship of victim to another judge in same circuit. - Motion to recuse the trial judge on the ground that his professional and personal relationship with another trial judge in the circuit, who was the victim's uncle, "reasonably calls into question the impartiality" of the trial judge was denied because nothing had been presented that might call into question the impartiality of the trial judge. Ward v. State, 262 Ga. 293, 417 S.E.2d 130 (1992), cert. denied, 506 U.S. 1085, 113 S. Ct. 1061, 122 L. Ed. 2d 366 (1993)(decided under former Canon 2).  

Relationship of judge to party. - The close familial relationship between the mayor, who was the judge's mother, and the judge could give fair support to a charge of bent of mind on the part of the judge that might prevent or impede the impartiality of his judgment in presiding over the adjudication of matters involving the city. This perceived bias or prejudice suffices for disqualification from a case. In re Judge No. 97-61, 269 Ga. 425, 499 S.E.2d 319 (1998)(decided under former Canon 2).  

Communications when scheduling hearings. - Trial judge was not required to recuse oneself based on communications with a movant's attorney over scheduling a hearing on an interlocutory injunction because the judge's impartiality was not reasonably in question, and such communication was permitted by Ga. Code Jud. Conduct Canon 2, Rule 2.9(A)(1)(a) and (b). Lue v. Eady, 297 Ga. 321, 773 S.E.2d 679 (2015)(decided under former Canon 2).  

Impropriety to hear case in which judge from same circuit is party. - Since the defendant was a judge sitting on a court within the same circuit as the trial court, the trial court erred by denying a motion for recusal as the trial court's hearing the case created an appearance of impropriety in violatation of Ga. Code Jud. Conduct Canon 2. Therefore, the orders entered by the trial court were void. Wilson v. McNeely, 295 Ga. App. 41, 670 S.E.2d 846 (2008)(decided under former Canon 2).  

Former judge as witness. - Testimony from a defendant's former juvenile court judge at the defendant's sentencing for murder related to factual information from the defendant's juvenile court records and was not improper under Ga. Code Jud. Conduct Canon 2(A) and (B) because the juvenile court judge was no longer a sitting judge at the time of the judge's testimony. Bun v. State, 296 Ga. 549, 769 S.E.2d 381 (2015), overruled on other grounds by Veal v. State, 298 Ga. 691, 784 S.E.2d 403 (2016)(decided under former Canon 2).  

Probate judge who routinely initiated ex parte communications removed from office. - Probate judge who told criminal defendants they had the burden of proving their innocence, who allowed defendants to "buy out" their community service sentences and kept the proceeds in a bank account that the judge controlled, participated in ex parte communications, insulted and abused parties in the judge's court, and disposed of cases outside the jurisdiction of the probate court, was found in violation of Ga. Code Jud. Conduct Canons 1, 2, and 3, Ga. Const. 1983, Art. VI, Sec. VII, Para. VII(a), and O.C.G.A. §§ 16-10-32 and 40-13-26, was removed from office and barred from seeking judicial office again. Inquiry Concerning Fowler, 287 Ga. 467, 696 S.E.2d 644 (2010)(decided under former Canon 2).  

Communications when scheduling hearings. - Trial judge was not required to recuse oneself based on communications with a movant's attorney over scheduling a hearing on an interlocutory injunction because the judge's impartiality was not reasonably in question, and such communication was permitted by Ga. Code Jud. Conduct Canon 2, Rule 2.9(A)(1)(a) and (b). Lue v. Eady, 297 Ga. 321, 773 S.E.2d 679 (2015)(decided under former Canon 2).  

Judge properly removed from office. - Magistrate court judge was permanently removed from office, pursuant to Ga. Const. 1983, Art. VI, Sec. VII, Para. VII(a), for violating Ga. Code Jud. Conduct Canons 1-3 by using illegal drugs, forcibly kicking in doors at a man's home at the request of a relative, pulling out a gun in front of at least one colleague, and refusing to work assigned hours. Inquiry Concerning Judge (Peters), 289 Ga. 633, 715 S.E.2d 56 (2011)(decided under former Canon 2).  

Review. - Court of appeals did not reach the issue of whether the trial judge erred by failing to recuse oneself because the challenged dismissal order was reversed, and the plaintiff did not file the recusal motion until after the plaintiff filed a notice of appeal contesting the dismissal order. Wilcher v. Way Acceptance Co., 316 Ga. App. 862, 730 S.E.2d 577 (2012)(decided under former Canon 2).  

Similarity to federal statutes. - Canons 2 and 3 are similar to the two federal statutes governing the issue of disqualification of the trial judge, 28 U.S.C. §§ 144 and 455. Pope v. State, 257 Ga. 32, 354 S.E.2d 429, cert. denied, 484 U.S. 873, 108 S. Ct. 207, 98 L. Ed. 2d 159 (1987).  

Judicial incompetence. - Judge demonstrated a lack of competence in areas of the law crucial to the discharge of his fundamental duties, and failed to comprehend and safeguard the basic constitutional rights of citizens by: (1) ordering a party to pay a fine without first providing notice and a hearing, (2) ordering a party to pay damages without the benefit of notice and a hearing, and (3) ordering a warrantless search of a defendant's home without first holding an evidentiary hearing to determine whether probable cause existed or whether the defendant was an immediate threat to others. Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002).  

Questionable, rather than actual impropriety suffices. - It is not necessary that there be shown any actual impropriety on the part of the trial court judge. The fact that his impartiality might reasonably be questioned suffices for his disqualification. Birt v. State, 256 Ga. 483, 350 S.E.2d 241 (1986).  

Decorum. - Judge's retaliatory actions against another judge in response to the latter's actions questioning the propriety of the judge's order in a case were entirely unbefitting a judge, as was his evasive and belligerent testimony in defense of such actions at the Judicial Qualifications Commission hearing, and by this conduct, the judge violated both Ga. Code Jud. Conduct Canon Three's requirement that judges maintain decorum and be patient, dignified, and courteous to everyone they deal with in their official capacity, as well as Ga. Code Jud. Conduct Canon Two's prohibition of any impropriety in a judge's activities. Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002).  

Sufficiency of affidavit. - Affidavit in support of recusal was legally sufficient in a situation in which the judge who found an attorney in contempt in the underlying case was to hear a claim against the same attorney for costs and attorney's fees under the "frivolous litigation" statute. Houston v. Cavanagh, 199 Ga. App. 387, 405 S.E.2d 105 (1991), cert. denied, 199 Ga. App. 906, 405 S.E.2d 105 (1991).  
Trial judge erred in not assigning a motion to recuse to another judge as a reasonable question about the judge's impartiality was raised by affidavits stating that: 1) the judge's nephew had represented a party in the dispute that led to the lawsuit; 2) a partner from the nephew's law firm represented that party in the litgation; and 3) the partner talked to the trial judge about the case. Mayor & Aldermen of Savannah v. Batson-Cook Co., 291 Ga. 114, 728 S.E.2d 189 (2012).  

Opinions limiting grounds for disqualification to only those enumerated in O.C.G.A. § 15-1-8 overruled. - Because, in Stephens v. Stephens, 249 Ga. 700, 292 S.E.2d 689 (1982), the Supreme Court made clear that Canon 3E of The Code of Judicial Conduct provides "a broader rule of disqualification" than that provided in O.C.G.A. § 15-1-8, and that both the statute and the canon provide grounds for recusal, to the extent that they follow the prior rule, the following opinions are overruled: Bevil v. State, 220 Ga. App. 1, 467 S.E.2d 586 (1996); Johnson v. State, 208 Ga. App. 453, 430 S.E.2d 821 (1993); Brannen v. Prince, 204 Ga. App. 866, 421 S.E.2d 76 (1992); Mapp v. State, 204 Ga. App. 647, 420 S.E.2d 615 (1992). Gillis v. City of Waycross, 247 Ga. App. 119, 543 S.E.2d 423 (2000).  

Sexual relationship with public defender meant judge should be recused. - Trial court properly granted five defendants a new trial because the trial judge violated both O.C.G.A. § 15-1-8 and Ga. Code Jud. Conduct Canon 3 by failing to be recused for each trial as a result of a sexual relationship between the judge and the public defender who represented either the defendants or their co-defendants. State v. Wakefield, 324 Ga. App. 587, 751 S.E.2d 199 (2013).  

Inappropriate judicial behavior. - Judge engaged in inappropriate judicial behavior and a lack of the decorum and temperament required of members of the judiciary when he told a person protected by a "good behavior bond" that if the offender killed her "we'll get him," used foul language in addressing a defendant, and made a racially insensitive comment to an African American defendant, and those incidents exhibited insensitivity to the vulnerable position in which most litigants find themselves. Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002).  
Magistrate court judge was permanently removed from office, pursuant to Ga. Const. 1983, Art. VI, Sec. VII, Para. VII(a), for violating Ga. Code Jud. Conduct Canons 1-3 by using illegal drugs, forcibly kicking in doors at a man's home at the request of a relative, pulling out a gun in front of at least one colleague, and refusing to work assigned hours. Inquiry Concerning Judge (Peters), 289 Ga. 633, 715 S.E.2d 56 (2011).  

Circumstances under which judge should disqualify himself. - Under Canon 3C1(a) (now 3E(1)(a)) of the Georgia Code of Judicial Conduct, a judge should disqualify himself in a proceeding in which his impartiality might reasonably be questioned, including but not limited to instances where he has a personal bias or prejudice concerning a party or the party's lawyer; consequently, where bias or prejudice of a judge has been shown concerning a party, it is error for the judge to hear and decide the case. Savage v. Savage, 234 Ga. 853, 218 S.E.2d 568 (1975); Mann v. State, 154 Ga. App. 677, 269 S.E.2d 863 (1980).  
Judge was obligated to disqualify himself from contempt proceeding where he was so involved in and integrated with the controversy as to be reasonably considered to have lost objectivity. In re Crane, 253 Ga. 667, 324 S.E.2d 443 (1985).  
Under Canon 3(E)(1)(b) of the Judicial Code of Conduct, trial judge was required to recuse herself where she testified as a material witness during defendant's motion for a new trial hearing; her failure to do so warranted reversal and remand for a new hearing before a different judge on said motion, granting defendant permission to amend defendant's motion to add issue not previously made. Lewis v. State, 275 Ga. 194, 563 S.E.2d 839 (2002).  
Trial judge's comments to a victim at sentencing did not show there was a reason to suspect that the judge had extra-judicial knowledge of the case which might reasonably cause his impartiality to be questioned under Ga. Code Jud. Conduct Canon 3(E)(1)(a), because every matter referenced in his comments was established by the state at trial, so it was unnecessary to remand the matter for further inquiry. Cranford v. State, 275 Ga. App. 474, 621 S.E.2d 470 (2005).  
Decision denying a motion to disqualify a judge was proper, as the judge only had a passing acquaintance with the defendant, the judge knew the defendant's mother from working in an adjacent suite, and the judge obtained information about a prior murder case against the defendant only from news-based sources; there was insufficient showing of bias or impartiality for purposes of Ga. Code Jud. Conduct Canon 3(E). Turner v. State, 280 Ga. 174, 626 S.E.2d 86 (2006).  
Trial court erred when the court failed to recuse itself from the case after receiving an ex parte communication before trial from a codefendant's counsel about the defendant's alleged propensity for violence because the information provided by the codefendant's counsel was not cumulative when none of the charges against the defendant involved threats of violence. Hargis v. State, 319 Ga. App. 432, 735 S.E.2d 91 (2012).  

Judicial ethics. - Judicial self-enforcement is not required under Canon 3(E)(1) of the Code of Judicial Code of Conduct, although self-enforcement may be required where the reason for recusal is based on one of the specific instances enumerated in Canon 3(a)-(c) of the Judicial Code of Conduct. Dodson v. Dean, 256 Ga. App. 4, 567 S.E.2d 348 (2002).  

When considering the issue of disqualification, both this Canon and § 15-1-8 should be considered and applied. Kurtz v. State, 233 Ga. App. 186, 504 S.E.2d 51 (1998).  

Previous activities of judge would serve as grounds for disqualification. - Investigation of criminal activities in the county, including those of the defendant, conducted by the G.B.I. under authorization from the trial court judge during his former tenure as district attorney was a matter in which he "served as a lawyer" within the meaning of Canon 3C(1)(b) (now 3E(1)(b)) of the Georgia Code of Judicial Conduct, and "in which he has been of counsel" within the meaning of § 15-1-8. King v. State, 246 Ga. 386, 271 S.E.2d 630 (1980).  

Disqualification based on general bias or prejudice. - Although bias or prejudice was not previously a ground for disqualification unless based upon a pecuniary interest or relationship to a party, under this canon where bias or prejudice of a judge has been shown concerning a party, it is error for the judge to hear and decide the case. Mitchell v. State, 165 Ga. App. 258, 300 S.E.2d 5 (1983).  
Because plaintiffs' affidavits raised a reasonable question about a judge's impartiality in the matter at issue, at a minimum the motion to recuse should have been assigned to another judge. Gillis v. City of Waycross, 247 Ga. App. 119, 543 S.E.2d 423 (2000).  

No recusal where no bias or prejudice. - Defendant's argument on appeal that the trial judge should have recused himself because he had previously heard the evidence during an earlier probation revocation hearing was waived because defendant failed to make a written motion; further, there was no duty for the judge to have recused himself sua sponte, as there was no violation of a specific standard of O.C.G.A. § 15-1-8 or of Ga. Code Jud. Conduct Canon 3(E)(1)(a), which was the only possibly applicable prohibition in that Canon, as no bias or prejudice was shown. Phillips v. State, 267 Ga. App. 733, 601 S.E.2d 147 (2004).  
Probate court properly denied a guardian's motion for recusal without referring the motion to another judge as the alleged bias was not extra-judicial and the guardian did not show that a reasonable person would conclude that the judge harbored a bias of such nature and intensity that it would prevent or impede the judge's exercise of impartial judgment; a statement in a citation informing the guardian of grounds for the guardian's removal that costs would be charged to the guardian was not legally sufficient to support recusal. In re Longino, 281 Ga. App. 599, 636 S.E.2d 683 (2006), cert. denied, No. S07C0223, 2007 Ga. LEXIS 92 (Ga. 2007).  
Trial court erred by denying the defendant's motion for disclosure of any possible grounds for recusal because the trial court noted the court's independent ethical duty to disclose any basis for recusal. Stinski v. State, 286 Ga. 839, 691 S.E.2d 854, cert. denied, 562 U.S. 1011, 131 S. Ct. 522, 178 L. Ed. 2d 385 (2010).  
Trial judge's refusal to sua sponte recuse oneself after being made aware that the judge was named as a defendant in a federal lawsuit the defendant filed pro se on the same day that the defendant's criminal trial commenced was not error since the defendant failed to show any cause for speculation that the judge was so influenced by the filing of a lawsuit as to have been infected with a bias of such intensity that it prevented the defendant from obtaining a fair trial. Robinson v. State, 312 Ga. App. 736, 719 S.E.2d 601 (2011).  
Defendant's claim that the defendant was entitled to a revocation hearing before a different judge because the judge had extra-judicial knowledge of the defendant's marijuana use lacked merit as the defendant did not provide the judge with any information different from that which the defendant presented at the revocation hearing - the defendant's history of marijuana use to treat ongoing issues with depression. Bickel v. State, 323 Ga. App. 902, 749 S.E.2d 1 (2013).  

Judge did not err in failing to recuse oneself. - Trial judge in a divorce case was not required to be recused because the mother's reference on a social networking website to a meeting between the judge and the mother's father did not support a conclusion that a reasonable person would have considered the judge biased and impartial. Lacy v. Lacy, 320 Ga. App. 739, 740 S.E.2d 695 (2013).  
Trial court did not err when the court denied the defendant's motion to disqualify the trial judge because the judge's issuance of search warrants and orders for records in the case was not extrajudicial and the testimony about the judge's out-of-court statement merely showed that the judge had expressed some sort of agreement to a statement of a third party that the defendant would not receive a fair trial in a particular county, but the court failed to show that the judge had revealed any bias against the defendant. Heidt v. State, 292 Ga. 343, 736 S.E.2d 384 (2013).  

Recusal not required when judge's attorney appears later before judge on unrelated matter. - In a buyer's action against sellers and an executor for specific performance of land purchase agreements, the trial court did not err when the court denied the buyer's motion to recuse on the ground that the presiding judge had previously sold property to the executor because the real estate transaction that formed the basis of the motion to recuse was completed on April 12, 2004, which was well before the outbreak of the dispute in January 2007; there is no Georgia authority for the proposition that a judge previously represented by counsel in an unrelated matter must be recused from a case in which the same counsel represents a party now appearing. Simprop Acquisition Co. v. L. Simpson Charitable Remainder Unitrust, 305 Ga. App. 564, 699 S.E.2d 860 (2010).  

Lack of knowledge of conflict. - Where the judge in a criminal prosecution had no knowledge during the trial of her husband's representation of the victim in a civil action against the defendant, she was not obligated to recuse herself. Robertson v. State, 225 Ga. App. 389, 484 S.E.2d 18 (1997).  

Comment not indicating personal bias. - Judge's in-court comment concerning an "Ethiopian and Eritrean conflict", which merely indicated some irritation with a condemnor's refusal to mediate a dispute with condemnees, did not indicate the type of personal bias necessitating recusal. DOT v. City of Atlanta, 260 Ga. 699, 398 S.E.2d 567 (1990).  

Statements as to means for gathering evidence. - In probation revocation proceeding arising from test which detected the presence of cannabinoids in probationer's system, trial judge did not have to be recused on grounds of having been instrumental in initiating use of the test and having made public statements regarding its accuracy and utility, as such matters showed at most an inclination relative to evidentiary matters rather than a personal bias or prejudice concerning a party. Smith v. State, 250 Ga. 438, 298 S.E.2d 482 (1983).  
Because defendant did not allege that the trial judge exhibited discriminatory behavior applicable to any of the prohibited categories in O.C.G.A. § 17-8-57 and because there was no jury in defendant's juvenile case, the trial judge did not violate Ga. Code Jud. Conduct Canon 3(B)(5) by asking a witness questions concerning the pry marks and defendant's fingerprints on a window to fully develop the truth in defendant's burglary case. In the Interest of J.D., 275 Ga. App. 147, 619 S.E.2d 818 (2005).  

Pattern of wilful misconduct. - Judge who engaged in intemperate, discourteous and injudicious language, comments and conduct, and failed and refused to hear material evidence and/or witnesses and demonstrated a manifest bias, demonstrated a pattern of wilful misconduct which was prejudicial to the administration of justice and brought the judicial office into disrepute, warranting a permanent bar from active judicial service. In re Inquiry Concerning Judge No. 1496, 261 Ga. 537, 407 S.E.2d 743 (1991).  

Clerk's employment with district attorney. - Where, prior to a murder trial, the judge's law clerk accepted employment with the district attorney who tried the case, and after having accepted this offer of employment, which was to begin on September 1, 1985, the law clerk assisted the trial judge during the August 1985 trial of the case, there was no violation of any of the specific disqualification standards of Canon 3C of the Georgia Code of Judicial Conduct. Rather, the circumstances here were such as to give rise to an appearance of partiality, but the circumstances did not involve a constitutional issue of such fundamental importance as to require a personal, knowing, intelligent, and voluntary waiver on the part of the defendant himself. Pope v. State, 257 Ga. 32, 354 S.E.2d 429, cert. denied, 484 U.S. 873, 108 S. Ct. 207, 98 L. Ed. 2d 159 (1987).  

Opposition by judge to motion to recuse. - Although Uniform Superior Court Rule 25 is silent on whether the challenged judge may participate in the hearing, after a legally sufficient motion to recuse has been assigned for hearing, the judge against whom the motion is directed may not oppose the motion. Isaacs v. State, 257 Ga. 126, 355 S.E.2d 644 (1987), cert. denied, 497 U.S. 1032, 110 S. Ct. 3297, 111 L. Ed. 2d 805 (1990).  

Plaintiff not harmed by judge's relationship to defendant. - It was not an abuse of discretion to deny the plaintiff's motion to set aside the verdict and judgment on the ground that the original trial judge, as the second cousin of the defendant's wife, was disqualified because he was allegedly related within a prohibited degree of consanguinity, where the relationship was not revealed to the parties until after the verdict and where the plaintiff was not harmed by the alleged disqualification, in that the trial judge to whom the case was assigned, after the original judge disqualified himself, entered judgment for the plaintiff, enjoining the existence of the defendant's fence even though it was found to be on the defendant's land. Roper v. Durham, 256 Ga. 845, 353 S.E.2d 476 (1987).  

Relationship of victim to another judge in same circuit. - Motion to recuse the trial judge on the ground that his professional and personal relationship with another trial judge in the circuit, who was the victim's uncle, "reasonably calls into question the impartiality" of the trial judge was denied because nothing had been presented that might call into question the impartiality of the trial judge. Ward v. State, 262 Ga. 293, 417 S.E.2d 130 (1992), cert. denied, 506 U.S. 1085, 113 S. Ct. 1061, 122 L. Ed. 2d 366 (1993).  

A crime victim's relationship to a county commissioner did not require disqualification of superior court judges because the commission provided supplemental salaries to sitting judges. Kelly v. State, 238 Ga. App. 691, 520 S.E.2d 32 (1999).  

Judge's secretary as juror. - There was no manifest abuse of the trial court's discretion in refusing to strike for cause a juror who was the secretary of another judge employed at the same courthouse; there was no evidence that the judge had any involvement in the instant case. Judges were required to be impartial, and there was no evidence that the juror was biased and unable to render a fair verdict. Roberts v. State, 297 Ga. App. 672, 678 S.E.2d 137 (2009).  

Relationship of judge to party. - The close familial relationship between the mayor, who was the judge's mother, and the judge could give fair support to a charge of bent of mind on the part of the judge that might prevent or impede the impartiality of his judgment in presiding over the adjudication of matters involving the city. This perceived bias or prejudice suffices for disqualification from a case. In re Judge No. 97-61, 269 Ga. 425, 499 S.E.2d 319 (1998).  

Disqualification required where judge's spouse an equity partner in law firm representing a party to a case. - Supreme court justice disqualified self from any case in which lawyers from a law firm represented a party because the justice's spouse was an equity partner who normally shared the firm's profits from all cases, and O.C.G.A. § 15-1-8 and Ga. Code Jud. Conduct Canon 3(E)(1)(c)(iii) required disqualification from all cases in which the firm represented a party; disqualification is required where a judge has a spouse who is an equity partner at the law firm representing a party to a case, because it is imperative that the public has faith and trust in the impartiality of the justice system, and any appearance of impropriety that may exist is enhanced where the relative at issue is the judge's spouse. Friends of the Chattahoochee, Inc. v. Longleaf Energy Assocs., LLC, 285 Ga. 859, 684 S.E.2d 632 (2009).  

Judge's prior prosecution of defendant.  - A trial court did not err by denying defendant's motion for a new trial, which asserted that the trial court erred since the county district attorney's office and the trial judge should have recused themselves from the case, sua sponte, as a result of a district attorney previously representing defendant on unrelated criminal charges, and the trial judge's prior prosecution of defendant in 1994 as the evidence undisputedly showed that the defendant and defense counsel were aware of the potential conflicts at the onset of the prosecution and made deliberate, strategic decisions not to seek disqualification of either the county district attorney's office or the trial judge. Lemming v. State, 292 Ga. App. 138, 663 S.E.2d 375 (2008).  

Judge may preside over criminal case in which he had worked with victim. - A judge is not prohibited from presiding over a criminal case in which the alleged victim is one with whom he has worked by either this canon or § 15-1-8. Smith v. State, 189 Ga. App. 27, 375 S.E.2d 69, cert. denied, 189 Ga. App. 913, 375 S.E.2d 69 (1988).  

Consultation by the trial judge with other judges concerning questions of law to be resolved in a case does not constitute abuse of discretion. Baldwin v. State, 253 Ga. 721, 325 S.E.2d 128 (1985).  

Judge's response to party's own harassing phone calls. - Defendant could not use his own misconduct, in engaging in harassing telephone calls to the judge's chambers and the judge's appropriate response thereto, as grounds to compel the judge to recuse herself. Baptiste v. State, 229 Ga. App. 691, 494 S.E.2d 530 (1997).  

Contempt proceedings require due process. - Where there was no necessity to act summarily for the purpose of maintaining order in the courtroom, due process required that the attorney against whom the trial court ordered summary punishment be given notice of the charges against him and that another judge hear the charges against the attorney. In re Siemon, 264 Ga. 641, 449 S.E.2d 832 (1994).  
Ga. Code Jud. Conduct Canon 3(E)(1) only comes into play when the conduct or the remarks of a judge raise a legitimate inquiry as to impartiality; for recusal, the alleged bias or prejudice of the trial judge needed to be of such a nature and intensity to prevent the defendant from obtaining a trial uninfluenced by the court's prejudgment. Bitt Int'l Co. v. Fletcher, 259 Ga. App. 406, 577 S.E.2d 276 (2003).  
Juvenile court judge was not required to recuse herself because of her "contempt" for home schooling, where the hearing transcript did not show any bias, much less contempt, but that the judge attempted to clarify the exact terms of the juvenile's probation; such did not exemplify a display of deep antagonism which made a fair trial impossible. In the Interest of A.H., 259 Ga. App. 608, 578 S.E.2d 247 (2003).  

Judge's position as University Trustee cause for recusal. - Trial judge's position as a trustee of a university sued in a separate class action suit by lead counsel in parents' suit was cause for the trial judge's impartiality in the parents' suit to be questioned, and the trial judge should have recused himself from the parents' suit. Eastside Baptist Church v. Vicinanza, 269 Ga. App. 239, 603 S.E.2d 681 (2004).  

Salary supplement from county did not constitute a pecuniary interest or partiality. - Although the judges of a judicial circuit received a salary supplement from a county, the judges did not have a direct pecuniary interest in the outcome of a lawsuit, accordingly, there was no basis for recusal of the judges based on a financial interest or partiality under O.C.G.A. § 15-1-8(a)(1) and Ga. Code Jud. Conduct Canon 3(E)(1)(c)(iii). Jones County v. A Mining Group, LLC, 285 Ga. 465, 678 S.E.2d 474 (2009).  

Counsel's strategic decision not to move for recusal was not ineffective assistance of counsel and did not warrant a new trial. - The defendant's ineffective assistance of counsel claim did not warrant a new trial in a prosecution for rape, kidnapping, aggravated stalking, and two counts of stalking; because of the limited nature of a challenged witnesses' trial testimony, defense counsel made a strategic decision not to seek recusal of the trial judge, who was the brother of the challenged witness, and counsel discussed with the defendant the reasons for not seeking recusal. Pirkle v. State, 289 Ga. App. 450, 657 S.E.2d 560 (2008).  

Sua sponte recusal not required. - In a prosecution for family violence aggravated assault, the fact that the trial court had issued the victim a temporary restraining order (TRO) did not require the court to recuse itself sua sponte because: 1) it did not violate O.C.G.A. § 15-1-8(a)(3) since the TRO was not the subject of review at the defendant's criminal trial; and 2) there was no showing under Ga. Code Jud. Conduct Canon 3(E)(1) that the trial court's "impartiality might reasonably be questioned." Hargrove v. State, 299 Ga. App. 27, 681 S.E.2d 707 (2009).  

Trial court abused its discretion in ruling on a motion to recuse because it failed to assign the motion to another trial judge for disposition pursuant to Ga. Unif. Super. Ct. R. 25.3, and if true, the facts set forth in the affidavit, which accompanied the motion to recuse, raised a reasonable question about the trial judge's impartiality; in the affidavit, the attorney stated that the attorney had previously been the county's district attorney and had personally directed the investigation and prosecution of the trial judge's spouse for corruption, which led to the spouse's incarceration, and that in the course of the prosecution, the attorney also investigated the trial judge. Morgan v. Propst, 301 Ga. App. 402, 688 S.E.2d 357 (2009), aff'd, 288 Ga. 862, 708 S.E.2d 291 (2011).  

Probate judge who routinely abused and insulted parties in his court removed from office. - Probate judge who told criminal defendants they had the burden of proving their innocence, who allowed defendants to "buy out" their community service sentences and kept the proceeds in a bank account that the judge controlled, participated in ex parte communications, insulted and abused parties in the judge's court, and disposed of cases outside the jurisdiction of the probate court, was found in violation of Ga. Code Jud. Conduct Canons 1, 2, and 3, Ga. Const. 1983, Art. VI, Sec. VII, Para. VII(a), and O.C.G.A. §§ 16-10-32 and 40-13-26, was removed from office and barred from seeking judicial office again. Inquiry Concerning Fowler, 287 Ga. 467, 696 S.E.2d 644 (2010).  

Arbitrator not within ambit of rule. - Law client failed to show competent evidence regarding an alleged basis for vacatur of an arbitration award under O.C.G.A. § 9-9-13(b) of the Georgia Arbitration Code, O.C.G.A. § 9-9-1 et seq., when the clients' claim that the arbitrator did not disclose prior associations that amounted to "potential conflicts" was not supported by the record; further, "The Hennings Rules" were not placed upon the record, although the rules were relied upon, and there was no evidence that the arbitrator fell within the ambit of the Ga. Code Jud. Conduct Canon 3(E)(1). Phan v. Andre & Blaustein, LLP, 309 Ga. App. 191, 709 S.E.2d 863 (2011), cert. denied, No. S11C1339, 2012 Ga. LEXIS 61 (Ga. 2012).  

Waiver of disqualification of trial judge. - Disqualification of the trial judge could be waived because whether the trial judge's ex parte communication violation required the disqualification of the trial judge had to be assessed under the disqualification provision, not the ex parte communication provision, and could be waived. State v. Hargis, 294 Ga. 818, 756 S.E.2d 529 (2014).  

Cited in In re Inquiry Concerning Judge No. 481, 251 Ga. 524, 307 S.E.2d 505 (1983)(decided under former Canon 2); In re Inquiry Concerning Judge No. 1035, 257 Ga. 479, 361 S.E.2d 157 (1987)(decided under former Canon 2); In re Inquiry Concerning Judge No. 1036, 257 Ga. 481, 361 S.E.2d 158 (1987)(decided under former Canon 2).  


ADVISORY OPINIONS

Part-time judges are not prohibited from representing defendants in criminal cases. - However, a regular or exclusive representation of such defendants by a judge whose responsibilities include the issuance of criminal warrants or the trial of criminal cases might destroy the appearance of impartiality and integrity essential to the administration of justice and, therefore, be inappropriate. Adv. Op. No. 86-2 (Aug. 23, 1989) (decided under former Canon 2).  
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 General Consideration


Police officer as justice of peace (now magistrate). - A police officer cannot act as a justice of the peace (now magistrate). Op. Jud. Quals. Comm. No. 34 (Aug. 10, 1979) (decided under former Canons 2 and 3). (Rendered prior to Ga. Const. 1983, Art. VI, Sec. X, Para. I, providing for transition of justice courts to magistrate courts. See also § 15-10-120.)  

Requesting proposed drafts. - It is not appropriate for the court to have ex parte communications with prevailing counsel with reference to the preparation of proposed findings of fact and conclusions of law, but the court may, if it elects to do so, (a) request counsel for both parties to submit proposed findings of fact, conclusions of law, and final judgment; or (b) after the court has reached a decision on all questions at issue, announce its decision to all counsel and request prevailing counsel to draft, serve on opposing counsel, and submit to the court findings of fact, conclusions of law, and a final judgment in accordance therewith. Op. Jud. Quals. Comm. No. 100 (June 26, 1987)  (decided under former Canon 3).  

Acting as class representative. - A judge cannot appropriately act as a class representative in a class action which involves a private matter in which he and others have sustained an economic loss, as distinguished from a public issue class action. Op. Jud. Quals. Comm. No. 92 (Dec. 23, 1986)  (decided under former Canon 3).  

Prompt disposal of judicial matters. - All judges have both a legal and ethical duty to make timely rulings in all cases, especially those in which the writ of habeas corpus is sought. Op. Jud. Quals. Comm. No. 216 (Oct. 25, 1996)  (decided under former Canon 3).  

Service of mayor as city court judge. - The practice of mayors simultaneously serving as city court judges is inconsistent with the underlying ethical principles set forth in the Code of Judicial Conduct. Op. Jud. Quals. Comm. No. 196 (June 28, 1994) (decided under former Canon 2).  

Telephone listing by justice of peace. - A justice of the peace may have a listing in the yellow pages of a telephone directory under the heading "Justices of the Peace" provided the listing is limited to stating name, address, and phone number. Op. Jud. Quals. Comm. No. 47 (Sept. 27, 1981) (decided under former Canon 2). (Rendered prior to Ga. Const. 1983, Art. VI, Sec. X, Para. I, providing for transition of justice courts to magistrate courts. See also § 15-10-120.)  

Signing letter urging adoption of program for DUI drivers. - It would not be appropriate for a judge to co-sign a letter urging adoption of a mandatory assessment/treatment program for DUI drivers. Op. Jud. Quals. Comm. No. 78 (Apr. 4, 1986) (decided under former Canon 2).  

Making recommendations to parole board. - It would be improper and a violation of this canon for a superior court judge to write a letter to or otherwise communicate with a parole board so as to make recommendations concerning the granting or denial of parole. Op. Jud. Quals. Comm. No. 30 (Oct. 3, 1981) (decided under former Canon 2).  
A judge who presided at the trial and sentencing of a prisoner may write a letter to or otherwise communicate with a parole board so as to express the judge's views as to whether the prisoner should be granted parole when such views are based on information and observations derived from the judge's having presided at the prisoner's trial and sentencing. Op. Jud. Quals. Comm. No. 30 (Oct. 3, 1981) (decided under former Canon 2).  

Approval of reinstatement of attorney. - It would not violate the canons for a judge to write a letter to the clerk of the Supreme Court approving the petition for reinstatement of an attorney of his local bar who had previously been disbarred. Op. Jud. Quals. Comm. No. 64 (Jan. 30, 1985) (decided under former Canon 2).  

Recommendations to screening committee for judicial appointments. - Where a member of the bar asked several judges to send recommendation letters to a screening committee for judicial appointments, the judges could write such a letter without violating the Canons of Judicial Conduct since the letters were sought, not primarily by reason of the prestige of the judicial office, but because of the peculiar opportunity of those from whom such letters are being sought to know and to recommend the applicant. Op. Jud. Quals. Comm. No. 63 (Dec. 27, 1984) (decided under former Canon 2).  

Lecturing. - Employment to lecture on the law is not inappropriate, but to the extent that the proposed arrangement contemplates that compensation is to be based on a percentage of profit or on the number attending, it would not be appropriate. Op. Jud. Quals. Comm. No. 102 (Aug. 28, 1987) (decided under former Canon 2).  
It is not proper for a judge pro tem of a municipal court to also serve as either a paid or unpaid instructor in a state-certified driver improvement clinic. Op. Jud. Quals. Comm. No. 114 (Apr. 22, 1988) (decided under former Canon 2).  

Role as educational leader for tour. - In view of the provisions of Canons 2B and 5B(2), it would be inappropriate for a judge acting as educational leader for a legal study tour of the Soviet Union to solicit registrants for the tour by letter, regardless of whether or not the solicitation was made on his personal stationery. At the same time, it would not be improper for the judge to serve as a lecturer or a speaker or an officer of the organization promoting or conducting the tour, so long as the judge did not participate in, or permit the use of his name in, the solicitation of registrants for the tour. Op. Jud. Quals. Comm. No. 74 (Oct. 25, 1985) (decided under former Canon 2).  

Accepting free title search and opinion. - It could be improper for a judge to accept from a lawyer, without charge or cost, a title search and title opinion, since, even if the amount involved is not substantial in violation of Canon 5C(4), the acceptance of such gratuitous services from an attorney might at best create an implied or apparent obligation on the part of the judge in violation of this canon. Op. Jud. Quals. Comm. No. 96 (Apr. 3, 1987) (decided under former Canon 2).  


 Integrity and Impartiality
.  

Membership in either a plaintiffs' or defendants' trial lawyers association would reflect adversely on the impartiality of a judge and would not promote public confidence in his integrity or impartiality. Op. Jud. Quals. Comm. No. 98 (June 12, 1987) (decided under former Canon 2).  

Extended attendance at legal seminars improper. - Attendance by a judge at an educational seminar organized for prosecuting attorneys would not be per se improper, nor would attendance at such an educational seminar for defense counsel be per se improper, but regular or exclusive attendance at either over an extended period of time might create an appearance of bias and impropriety in violation of this canon, and, therefore, become inappropriate. Op. Jud. Quals. Comm. No. 115 (May 11, 1988) (decided under former Canon 2).  

As is service on private advisory panel. - It would not be proper for a judge to serve on the advisory panel of an organization known as "End Violence Now", a sub-group of the "Clayton County Forum to Stop Domestic Violence", which would be composed of representatives from the courts, prosecutors' offices, police departments, mental health center and the Battered Women's Association. Op. Jud. Quals. Comm. No. 115 (May 11, 1988) (decided under former Canon 2).  

Fees from former firm. - Arrangement whereby judge was to receive pro rata share of fees collected for cases pending with firm at time of resignation to become judge was proper. Op. Jud. Quals. Comm. No. 12 (May 28, 1977) (decided under former Canon 2).  

Participation in utility rate increase proceedings. - It would be inappropriate for a judge to become an active objector with respect to a public utility's request to the Georgia Public Service Commission for an increase in its rates or to become an active participant in the hearings before the Commission. Op. Jud. Quals. Comm. No. 2 (Sept. 26, 1975) (decided under former Canon 2).  

Permissible arrangement for transfer of newly appointed judge's clients to another attorney. - See Op. Jud. Quals. Comm. No. 35 (Aug. 20, 1979) (decided under former Canon 2).  

Judge of city or recorder's court. - It is inappropriate for a member of a firm which represents a municipality to serve as judge of the city or recorder's court of the municipality. Op. Jud. Quals. Comm. No. 52 (July 6, 1983) (decided under former Canon 2).  

Judge presiding in action involving judge from the same circuit. - It is inappropriate for any trial court judge to preside in any action wherein one of the parties holds a judicial office on the same or any other court which sits in the same circuit. Op. Jud. Quals. Comm. No. 220 (Apr. 25, 1997) (decided under former Canon 2).  
Even though § 15-6-8(4) conflicts with the broad holding of Opinion No. 220,  any portion of such Opinion which may be in conflict with the statute is expressly withdrawn; however, except as modified herein, Opinion No. 220 remains viable and binding upon all judicial officers in this state. Op. Jud. Quals. Comm. No. 226 (Apr. 24, 1998) (decided under former Canon 2).  

Corporation's compensation plan for attorney practicing before judge would involve an unavoidable risk of an appearance of impropriety where judge held minority stockholding position with corporation. Op. Jud. Quals. Comm. No. 79 (May 1, 1986) (decided under former Canon 2).  

Hearing officer representing client in wrongful death case. - Where an attorney who is retained on a part-time basis by the Georgia Public Service Commission as a hearing officer to adjudicate contested cases in transportation and other matters accepts association with another attorney, who regularly appears before him as a hearing officer, to represent a client in a wrongful death action, on a contingency fee basis, where the contingent fee will be divided in proportion to the time devoted to the case by each lawyer, if this association would not, in fact, affect the hearing officer's impartiality or interfere with the performance of his duties as a hearing officer, nor would it exploit his judicial position for the reason that he has expertise with the particular type of case involved; this meets the requirements of Canon 5C(1), but the relationship created by the proposed association could create an appearance of possible impropriety and the opportunity for special influence in violation of Paragraph B of this canon. Op. Jud. Quals. Comm. No. 94 (Feb. 6, 1987) (decided under former Canon 2).  

Judge presiding in action involving clerk. - It is not inappropriate for a judge to preside in a civil case wherein one of the parties is the designated chief deputy clerk of the court who would succeed to the position of clerk should the elected clerk resign or otherwise leave office prior to the expiration of the term. Op. Jud. Quals. Comm. No. 229 (June 26, 1998) (decided under former Canon 2).  

Becoming stockholder in collection agency. - It would be inappropriate under this canon and Canons 5A and 5B(1) for a chief magistrate to become a stockholder in a corporation which is being organized to operate a collection agency, where the corporation would bring actions in his court, but the chief magistrate would disqualify himself and would not be involved either as judge or as an attorney, and the cases would be handled by other magistrates. Op. Jud. Quals. Comm. No. 97 (Apr. 3, 1987) (decided under former Canon 2).  

Clerk's operation of a research-for-hire business could give rise to an impermissible appearance of impropriety, as well as a possible impression of a misuse of the judicial office to advance the private interests of another in violation of Canons 2A and 2B of the Code of Judicial Conduct. Op. Jud. Quals. Comm. No. 193 (Mar. 25, 1994) (decided under former Canon 2).  


 Family, Social, etc., Influence
.  

Appointment of family member as personal secretary. - It is not appropriate for judges to appoint their spouses or other members of their immediate family to serve as their personal secretaries. Op. Jud. Quals. Comm. No. 68 (Feb. 22, 1985) (decided under former Canon 2).  

Spouses of judges employed as the judge's personal secretary prior to the issuance of Op. Jud. Quals. Comm. No. 68 (February 22, 1985) need not be terminated as long as their continued employment can be affirmatively shown to be justified on the basis of ability rather than relationship. Op. Jud. Quals. Comm. No. 86 (July 28, 1986) (decided under former Canon 2).  

Employment of another judge's son-in-law. - Administrative judge may employ an administrative assistant who is the son-in-law of a superior court judge in the same district. Op. Jud. Quals. Comm. No. 14 (July 23, 1977) (decided under former Canon 2).  

Judge's wife as legal aid attorney. - Unless other circumstances exist in a particular case, by reason of which his "impartiality might reasonably be questioned," a judge need not recuse himself from hearing a case where a party is represented by an attorney from an office of The Atlanta Legal Aid Society by reason of the fact that his wife is an attorney with The Legal Aid Society. Op. Jud. Quals. Comm. No. 72 (Aug. 30, 1985) (decided under former Canon 2).  

Judge's daughter as summer clerk with law firm. - Under limiting circumstances, an Administrative Law Judge for the State Board of Workers Compensation would not be required to disqualify in cases wherein a law firm which employs the judge's college age daughter as a summer clerk appears as counsel of record for one of the parties in a matter before the judge. Op. Jud. Quals. Comm. No. 232 (Mar. 26, 1999) (decided under former Canon 2).  

Magistrate's spouse as district attorney. - The fact that a proposed magistrate is the spouse of an assistant district attorney does not per se render his appointment improper unless he is by reason of the relationship in fact biased in favor of the prosecution, or unless, under all of the circumstances, the existence of the relationship creates such an appearance of partiality as to constitute a violation of this canon, although it should be remembered that the disqualification provision of Canon 3C(1)(d)(ii) might, to some extent, impair his usefulness. Op. Jud. Quals. Comm. No. 112 (Apr. 22, 1988) (decided under former Canon 2).  

Service of the wife of the senior partner of a part-time juvenile court judge as director of a local court appointed special advocates program would not be inappropriate under limited circumstances.  Op. Jud. Quals. Comm. No. 199 (Dec. 9, 1994) (decided under former Canon 2).  

Judge's wife as executive director of counseling organization. - It would be inappropriate for a Juvenile Court judge to order children and/or parents to obtain services, e.g., counseling, from an organization from which his wife receives remuneration as executive director.  Op. Jud. Quals. Comm. No. 219 (Mar. 28, 1997) (decided under former Canon 2).  

Magistrate's brother may represent criminal defendants. - Even though it would be no violation of the Canons of Judicial Conduct for a chief magistrate's brother to represent criminal defendants appearing before an associate magistrate who was appointed by the chief magistrate, because, as an attorney, the brother is not subject to the canons, the associate magistrate, as well as the chief magistrate, would be disqualified to preside or hold hearings in matters where the defendant was represented by the brother by virtue of Canon 3C(1)(d)(iii). Op. Jud. Quals. Comm. No. 116 (May 27, 1988) (decided under former Canon 2).  

An administrative law judge of the Workers' Compensation Board whose husband is employed by a hospital supply subsidiary of Hospital Corporation of America, which owns and operates a number of hospitals, would be not per se disqualified from considering cases where medical bills from hospitals owned by her husband's employer are in dispute, or where her husband's employer is being sued as an employer by one of its employees to recover worker's compensation, but even though the existence of this relationship is not per se grounds for disqualification, it does not necessarily follow that disqualification may not be required under particular circumstances which exist in a particular situation. Op. Jud. Quals. Comm. No. 71 (July 5, 1985) (decided under former Canon 2).  


 Advancement of Private Interests
.  

Signing application for bar examination. - A judge may sign the application for bar examination of a law intern who worked with the judge in court. Op. Jud. Quals. Comm. No. 9 (Jan. 29, 1977) (decided under former Canon 2).  

Employment recommendations for court employees. - A judge may write a recommendation for employment or further education for present or former court employees including law clerks, deputy sheriffs, court reporters, probation officers, and clerical staff. Op. Jud. Quals. Comm. No. 9 (Jan. 29, 1977) (decided under former Canon 2).  

Acting as class representative in class action suit. - It would be inappropriate for a judge to act as class representative in a class action suit. Op. Jud. Quals. Comm. No. 77 (Dec. 23, 1985) (decided under former Canon 2).  

Collection activities of justices of the peace (now magistrates). - A justice of the peace (now magistrate) may not solicit claims, act in the fashion of a collection agent or agency, or issue summons on those claims the justice has been otherwise unable to collect. Op. Jud. Quals. Comm. No. 21 (Nov. 12, 1977) (decided under former Canon 2).  

Justice of peace (now magistrate) as agent for secured creditor. - A justice of the peace (now magistrate) may act as the agent for the holder of a security interest in personal property in securing repossession of such property for the creditor so long as the justice of the peace does not use title or office to effect the repossession. Op. Jud. Quals. Comm. No. 28 (June 10, 1978) (decided under former Canon 2).  

Endorsement of probation service. - It is inappropriate for any judicial officer to endorse or otherwise publicly align himself or herself with any private, for-profit probation service.  Op. Jud. Quals. Comm. No. 215 (Sept. 30, 1996) (decided under former Canon 2).  

Use of envelopes provided by banks. - The use of certain "Official Documents" envelopes provided at no cost to the court by an advertising agency for commercial banks and bearing advertisements naming both the court and the bank is inappropriate. Op. Jud. Quals. Comm. No. 224 (Dec. 19, 1997) (decided under former Canon 2).  


 Public Commentary
.  

Interviews about trials. - A judge may not participate in any interview with respect to a case tried by that judge so long as the case is not finally disposed of, or there exists the remotest possibility of further proceedings before that judge. Op. Jud. Quals. Comm. No. 60 (decided under former Canon 3).  
While a judge may discuss procedures of the court in general terms for the information of the public, a discussion relating trial strategies to that judge's decisions in a specific case would be inappropriate. Op. Jud. Quals. Comm. No. 60 (decided under former Canon 3).  

Judges meeting privately with jurors. - The Code of Judicial Conduct does not explicitly prohibit a trial judge from meeting privately with jurors following the return of a verdict; nevertheless, the far better practice is for all communications between judges and juries to occur in open court rather than in the jury room.  Op. Jud. Quals. Comm. No. 231 (Oct. 23, 1998) (decided under former Canon 3).  

Publication of subscription newsletter. - The continued editing and publishing of a monthly and sometimes weekly legal and legislative newsletter by two probate judges, where in the past, the newsletter has been offered to probate judges only, but it is now proposed to offer the newsletter to attorneys in private practice, will not violate the Code of Judicial Conduct if the proposed publication and distribution is carried out strictly in the manner represented, i.e., through a CPA who will serve as subscription agent and will work from a mailing list, sending the list to the printer who will send the newsletter directly to the subscriber, without disclosure of the subscriber's identity to the probate judges by the CPA or the printer, and if the publication and distribution is carried out without interference with the judges' primary commitment to the proper performance of their judicial duties, but, unless great caution is exercised, there is danger that in actual practice the publication of the newsletter may well violate the Code. Op. Jud. Quals. Comm. No. 61 (Sept. 21, 1984) (decided under former Canon 3).  


 Broadcasting, Recording, etc.
.  

Recording court proceedings for documentary. - Educational radio station's request to tape record family court proceedings for documentary was denied as failing to meet the conditions of subdivision A(7)(c)(iv). Op. Jud. Quals. Comm. No. 6 (July 6, 1976) (decided under former Canon 3).  

Participation in documentary. - It would be appropriate for a judge to participate in a proposed educational TV documentary on sports, athletics and drug and alcohol abuse, particularly at the high school level, where a segment of the program would deal with a former outstanding high school athlete who committed several criminal offenses and was incarcerated under a sentence imposed by the judge, time for appeal having passed and there being no other matters with reference to the case pending before the court. Op. Jud. Quals. Comm. No. 110 (Feb. 29, 1988) (decided under former Canon 3).  


 Disqualification
.  


1. Financial Interest
.  

A judge, who is a stockholder in a bank, is disqualified in any case in which the bank is a party even where the office of the bank involved is not its local office. Op. Jud. Quals. Comm. No. 76 (Dec. 6, 1985) (decided under former Canon 3).  
A judge, who is a stockholder in a bank, is disqualified from signing nisi orders (either setting the matter for trial or for emergency relief) or uncontested orders in any case in which the bank is a party. Op. Jud. Quals. Comm. No. 76 (Dec. 6, 1985) (decided under former Canon 3).  

Disqualification based on judge's bank loan. - The mere making of a loan by a lending institution to a judge is not grounds for disqualification of that judge in cases in which the institution is involved as a party. Op. Jud. Quals. Comm. No. 40 (June 10, 1980) (decided under former Canon 3).  

Judge's leaving  previously contributed 401-K funds with the former law firm would not constitute a violation of any of the three per se grounds for disqualification in subdivision E; however, to remove any possible violation of Canon 5C, the judge should pay the pro rata share of the annual management fee paid by the former firm. Op. Jud. Quals. Comm. No. 221 (Aug. 22, 1997) (decided under former Canon 3).  

Disqualification based on attorney's debt to judge. - Attorney's purchase of judge's interest in law firm would not disqualify judge from cases in which the attorney acted as counsel. Op. Jud. Quals. Comm. No. 49 (Sept. 29, 1982) (decided under former Canon 3).  

Collection activities of justices of the peace (now magistrates). - A justice of the peace (now magistrate) may not solicit claims, act in the fashion of a collection agent or agency, or issue summons on those claims the justice has been otherwise unable to collect. Op. Jud. Quals. Comm. No. 21 (Nov. 12, 1977) (decided under former Canon 3).  

Clerk 's operation of a research-for-hire business Clerk 's operation of a research-for-hire business could give rise to an impermissible appearance of impropriety, as well as a possible impression of a misuse of the judicial office to advance the private interests of another in violation of Canons 2A and 2B of the Code of Judicial Conduct. Op. Jud. Quals. Comm. No. 193 (Mar. 25, 1994) (decided under former Canon 3).  


2. Relationship
.  

Hearing cases involving son's law firm. - A judge should not preside in any case in which any partner or associate of the law firm that includes the judge's son actively participates. Op. Jud. Quals. Comm. No. 20 (Nov. 2, 1977) (decided under former Canon 3).  

Judge's wife as legal aid attorney. - Unless other circumstances exist in a particular case, by reason of which his "impartiality might reasonably be questioned," a judge need not recuse himself from hearing a case where a party is represented by an attorney from an office of The Atlanta Legal Aid Society by reason of the fact that his wife is an attorney with The Legal Aid Society. Op. Jud. Quals. Comm. No. 72 (Aug. 30, 1985) (decided under former Canon 3).  

Magistrate's spouse as district attorney. - The fact that a proposed magistrate is the spouse of an assistant district attorney does not per se render his appointment improper unless he is by reason of the relationship in fact biased in favor of the prosecution, or unless, under all of the circumstances, the existence of the relationship creates such an appearance of partiality as to constitute a violation of Canon 2, although it should be remembered that the disqualification provision of Canon 3C(1)(d)(ii) might, to some extent, impair his usefulness. Op. Jud. Quals. Comm. No. 112 (Apr. 22, 1988) (decided under former Canon 3).  

Magistrate's brother may represent criminal defendant. - Even though it would be no violation of the Canons of Judicial Conduct for a chief magistrate's brother to represent criminal defendants appearing before an associate magistrate who was appointed by the chief magistrate, because, as an attorney, the brother is not subject to the canons, the associate magistrate, as well as the chief magistrate, would be disqualified to preside or hold hearings in matters where the defendant was represented by the brother by virtue of subdivision 3C(1)(d)(iii). Op. Jud. Quals. Comm. No. 116 (May 27, 1988) (decided under former Canon 3).  

Case involving husband of wife's first cousin. - A judge would not be disqualified per se from a case in which the husband of the first cousin of the judge's wife is a party. Op. Jud. Quals. Comm. No. 84 (June 2, 1986) (decided under former Canon 3).  

Deciding administrative issues involving attorney son. - A judge of the superior court whose son serves as district attorney may sign a rule nisi or similar administrative order setting the time and place for a hearing of criminal matters to be heard and disposed of by another judge in the circuit provided that the facts and circumstances do not require the judge to make a judicial determination as to whether the order should be issued or not. Op. Jud. Quals. Comm. No. 33 (Mar. 8, 1979) (decided under former Canon 3).  

An administrative law judge of the Workers' Compensation Board whose husband is employed by a hospital supply subsidiary of Hospital Corporation of America, which owns and operates a number of hospitals, would be not per se disqualified from considering cases where medical bills from hospitals owned by her husband's employer are in dispute, or where her husband's employer is being sued as an employer by one of its employees to recover worker's compensation, but even though the existence of this relationship is not per se grounds for disqualifications, it does not necessarily follow that disqualification may not be required under particular circumstances which exist in a particular situation. Op. Jud. Quals. Comm. No. 71 (July 5, 1985) (decided under former Canon 3).  

Judge's daughter as summer clerk with law firm. - Under limiting circumstances, an Administrative Law Judge for the State Board of Workers Compensation would not be required to disqualify in cases wherein a law firm which employs the judge's college age daughter as a summer clerk appears as counsel of record for one of the parties in a matter before the judge. Op. Jud. Quals. Comm. No. 232 (Mar. 26, 1999) (decided under former Canon 3).  

Disqualifications to issue arrest warrants. - A magistrate may not issue a warrant for the arrest of an offender if he is related to the offender within the third degree or if the magistrate himself is a victim of the crime. Op. Jud. Quals. Comm. No. 93 (Dec. 23, 1986) (decided under former Canon 3).  

Magistrate hearing case involving associate. - A chief magistrate sitting by designation in another court may not hear a case involving an associate magistrate whom he or she appointed. Op. Jud. Quals. Comm. No. 198 (Sept. 30, 1994) (decided under former Canon 3).  


3. Involvement Of Judge's Law Firm
.  

Part-time judge's referral of clients to partners. - A part-time juvenile court judge may not refer adults alleged to have been engaged in illegal acts with juveniles to partners or associates within the judge's law office. Op. Jud. Quals. Comm. No. 19 (Oct. 28, 1977) (decided under former Canon 3).  

Period of time for judge to automatically disqualify in cases involving a former law partner. - There is no specific period of time within which a judge must automatically disqualify in cases involving a former law partner;  rather, a judge should consider the guidelines set forth in this opinion and decide when reasonable minds would no longer question his or her impartiality and integrity. Op. Jud. Quals. Comm. No. 223 (Sept. 26, 1997) (decided under former Canon 3).  


4. Prior Representation
.  

Prior representation of judge by attorney in case. - A judge is not required to disqualify himself or herself from presiding in any matter in which an attorney who has represented that judge in the past, or any of the partners of such attorney, appears as counsel unless additional circumstances exist which, considered along with such prior representation, would afford a reasonable basis for questioning the judge's impartiality. Op. Jud. Quals. Comm. No. 54 (June 8, 1984) (decided under former Canon 3).  

Judges who formerly served as district attorneys. - A newly appointed judge who previously served as the elected district attorney of the same circuit was not disqualified from hearing the merits of a petition for revocation of probation on a sentence imposed prior to his appointment, where the alleged act constituting a violation of the conditions of probation occurred after the date of his swearing in. Op. Jud. Quals. Comm. No. 218 (Oct. 25, 1996) (decided under former Canon 3).  
Former district attorneys may appropriately hear cases so long as he or she did not personally serve as a lawyer in the matter in controversy or gain knowledge of disputed evidentiary facts concerning the proceeding; however, subdivision  E(l)(a) requires disqualification in any proceeding wherein the judge has a personal bias concerning a party and, if such bias exists, the judge should not hesitate to disqualify. Op. Jud. Quals. Comm. No. 222 (Sept. 26, 1997) (decided under former Canon 3).  


5. Remittal Procedures
.  

Orally offering recusal. - The established practice by judges of orally offering recusal after disclosure to all parties is not in accord with the remittal procedures outlined in Canon 3F, which should be followed if the 3E disqualification is to be waived. Op. Jud. Quals. Comm. No. 198 (Sept. 30, 1994) (decided under former Canon 3).  

Judge presiding in action involving judge from the same circuit. - It is inappropriate for any trial court judge to preside in any action wherein one of the parties holds a judicial office on the same or any other court which sits in the same circuit. Op. Jud. Quals. Comm. No. 220 (Apr. 25, 1997) (decided under former Canon 3).  
Even though § 15-6-8(4) conflicts with the broad holding of Opinion No. 220,  any portion of such Opinion which may be in conflict with the statute is expressly withdrawn; however, except as modified herein, Opinion No. 220 remains viable and binding upon all judicial officers in this state. Op. Jud. Quals. Comm. No. 226 (Apr. 24, 1998) (decided under former Canon 3).  

Judge presiding in action involving clerk. - It is not inappropriate for a judge to preside in a civil case wherein one of the parties is the designated chief deputy clerk of the court who would succeed to the position of clerk should the elected clerk resign or otherwise leave office prior to the expiration of the term. Op. Jud. Quals. Comm. No. 229 (June 26, 1998) (decided under former Canon 3).  


6. Impartiality Questioned
.  

The fact that a practicing attorney is running against an incumbent judge would not require recusal by the incumbent judge in all cases in which such attorney might appear unless the judge is in fact biased or prejudiced toward a party and/or counsel because such counsel is seeking the judicial office then held by such judge, or for any other reason. Op. Jud. Quals. Comm. No. 204 (Dec. 15, 1995) (decided under former Canon 3).  


RESEARCH REFERENCES

ALR. - Court's witnesses (other than expert) in state criminal prosecution, 16 A.L.R.4th 352.  
Prior representation or activity as prosecuting attorney as disqualifying judge from sitting or acting in criminal case, 16 A.L.R.4th 550.  
Validity and application of state statute prohibiting judge from practicing law, 17 A.L.R.4th 829.  
Abuse or misuse of contempt power as ground for removal or discipline of judge, 76 A.L.R.4th 982.  
Disciplinary action against judge for engaging in ex parte communication with attorney, party, or witness, 82 A.L.R.4th 567.  
Judge's previous legal association with attorney connected to current case as warranting disqualification, 85 A.L.R.4th 700.  
Removal or discipline of state judge for neglect of, or failure to perform, judicial duties, 87 A.L.R.4th 727.  
Disciplinary action against judge on ground of abusive or intemperate language or conduct toward attorneys, court personnel, or parties to or witnesses in actions, and the like, 89 A.L.R.4th 278.  
Consorting with, or maintaining social relations with, criminal figure as ground for disciplinary action against judge, 15 A.L.R.5th 923.  
Construction and application of rule of necessity in judicial actions, providing that a judge is not disqualified to try a case because of personal interest if case cannot be heard otherwise, 27 A.L.R.6th 403.  
Disqualification of judge as affecting validity of decision in which other nondisqualified judges participated, 29 A.L.R.5th 722.  
Disqualification of judge based on property-ownership interest in litigation which consists of more than mere stock-state cases, 56 A.L.R.5th 783.  
Construction and application of rule of necessity in judicial actions, providing that a judge is not disqualified to try a case because of personal interest if case cannot be heard otherwise, 27 A.L.R.6th 403.  

——————————

Rule 2.1. Giving priority to judicial duties in general.

Rules text
The judicial duties of judges take precedence over all their other activities. Their judicial duties include all the duties of their offices prescribed by law.  But primarily, judges serve as the arbiters of facts and law  for the resolution of disputes. 
  

——————————

Rule 2.2. Impartiality and fairness.

Rules text
Judges shall dispose of all judicial matters fairly, promptly, and efficiently. 
  
Commentary:   
  
[1] In disposing of matters fairly, promptly, and efficiently, judges must demonstrate due regard for the rights of the parties to be heard and to have issues resolved without unnecessary cost or delay. Competence in the performance of judicial duties  requires the legal  knowledge, skill, thoroughness, and preparation reasonably necessary to perform a judge's responsibilities of judicial office.   
  
[2] Containing costs while preserving fundamental rights of parties also protects the interests of witnesses and the general public. Judges should monitor and supervise cases so as to reduce or eliminate dilatory practices, avoidable delays and unnecessary costs.   
  
[3] Prompt disposition of the court's business  requires judges to devote adequate time to their duties, to be punctual in attending court and expeditious in determining matters under submission, and to insist that court officials, litigants, and their lawyers cooperate with the courts to achieve that end.   
  


JUDICIAL DECISIONS

Public reprimand for ex parte phone call. - Judge was publicly reprimanded after violating Ga. Code of Jud. Conduct R. 1.1, 1.2(A), 2.2, 2.3, 2.8, 2.9(A) and (C), and 2.12, when the judge made demands via an ex parte phone call that a vehicle owner either return a repossessed vehicle purchased to a woman or remit money paid to a dealership for that vehicle to a woman for the woman's insurance costs and then told the woman to file suit against the owner as such conduct undermined the public integrity and impartiality of the judiciary and violated established law. In re Anderson, 304 Ga. 165, 816 S.E.2d 676 (2018).  

——————————

Rule 2.3. Bias, prejudice, and harassment.

Rules text
(A)  Judges shall perform judicial duties without bias or prejudice. 
  
(B)  A judge shall not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, or engage in harassment, including but not limited to bias, prejudice, or harassment based upon age, disability, ethnicity, gender or sex, marital status, national origin, political affiliation, race, religion, sexual orientation, or socioeconomic status. Judges shall not permit court staff, court officials, or others subject to the judge's direction and control to do so. 
  
(C)  Judges shall require  lawyers in proceedings before the court to refrain from manifesting bias or prejudice, or engaging in harassment, based upon attributes including, but not limited to, age, disability, ethnicity, gender or sex, marital status, national origin, political affiliation, race, religion, sexual orientation, or socioeconomic status, against parties, witnesses, lawyers, or others. 
  
(D)  This Rule does not preclude legitimate advocacy when age, disability, ethnicity, gender or sex, marital status, national origin, political affiliation, race, religion, sexual orientation, or socioeconomic status, or other similar factors are issues in the proceeding. 
  
Commentary:   
  
[1] Judges must refrain from speech, gestures, or other conduct that could reasonably be perceived as prejudiced or biased or as harassment and must  require the same standard of conduct of others subject to their direction and control.   
  
[2] Judges must perform judicial duties  impartially and fairly. Judges who manifest bias on any basis in a proceeding impair the fairness of the proceeding and bring the judiciary into disrepute. Facial expression and body language, in addition to oral communication, can give to parties, lawyers, jurors, the media, and others an appearance of judicial bias. Judges must be alert to avoid behavior that may be perceived as prejudicial.   
  
[3] Sexual harassment includes, but is not limited to, sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature that is unwelcome.   
  
[4] Judges who permit others to manifest bias or prejudice on any basis in a proceeding impair the fairness of the proceeding and bring the judiciary into disrepute.   
  
[5] Examples of manifestations of bias or prejudice include but are not limited to epithets; slurs; demeaning nicknames; negative stereotyping; attempted humor based upon stereotypes; threatening, intimidating, or hostile acts; suggestions of connections between race, ethnicity, or nationality and crime; and irrelevant references to personal characteristics. Even facial expressions and body language can convey to parties and lawyers in the proceeding, jurors, the media, and others an appearance of bias or prejudice.   
  


JUDICIAL DECISIONS

Public reprimand for ex parte phone call. - Judge was publicly reprimanded after violating Ga. Code of Jud. Conduct R. 1.1, 1.2(A), 2.2, 2.3, 2.8, 2.9(A) and (C), and 2.12, when the judge made demands via an ex parte phone call that a vehicle owner either return a repossessed vehicle purchased to a woman or remit money paid to a dealership for that vehicle to a woman for the woman's insurance costs and then told the woman to file suit against the owner as such conduct undermined the public integrity and impartiality of the judiciary and violated established law. In re Anderson, 304 Ga. 165, 816 S.E.2d 676 (2018).  

——————————

Rule 2.4. External influences on judicial conduct.

Rules text
(A)  Judges shall be faithful to the law  and maintain professional competence in it. Judges shall not be swayed by partisan interests, public clamor or intimidation, or fear of criticism. 
  
(B)  Judges shall not permit family,  social, political, financial, or other interests or relationships to influence the judge's judicial conduct or judgment. 
  
(C)  Judges shall not convey or enable others to convey the impression that any person or organization is in a position to influence the judge. 
  
Commentary:   
  
To ensure that judges are available to fulfill their judicial duties, judges must conduct their personal and extrajudicial activities to minimize the risk of conflict that would result in frequent disqualification. See Rule 2.11   
  

——————————

Rule 2.5. Performing administrative responsibilities.

Rules text
(A)  Judges shall perform judicial and administrative duties competently, diligently, and without bias or prejudice. 
  
(B)  Judges shall maintain professional competence in judicial administration, and shall cooperate with other judges and court officials in the administration of court business. 
  
Commentary:   
  
[1] Judges may perform weddings during their normal office hours, when doing so does not interfere with or delay court proceedings, security, or operations. Some courts and judges may have minimal time available for conducting weddings.   
  
[2] Judges who perform weddings during their normal office hours, for which they are collecting a salary or are paid a per diem, shall not require payment for this service. Judges may receive a reasonable tip, gratuity, or negotiated consideration only for weddings performed both away from the courthouse and outside their normal office hours. See OCGA § 19-3-49. It is inappropriate for a judge to have a policy of performing weddings only afterhours and off-site in order to receive payment.   
  
[3] Any remuneration received for performing a wedding shall be reported under Rule 3.15 as extra-judicial compensation.   
  

  Editor's notes. - Commentary [3] of Rule 2.5 was amended effective September 22, 2016.  


JUDICIAL DECISIONS

Judicial immunity not available for administrative acts. - Driver's complaint alleging that the judge and staff of a county Recorder's Court failed in their respective job duties when they set court policy and maintained court customs that they knew to result in the systematic arrest of innocent persons and that actually resulted in the improper processing of the driver's original traffic citation and the driver's later arrest for driving with a suspended license alleged non-judicial acts for which the judge could not claim judicial immunity.  

——————————

Rule 2.6. Ensuring the right to be heard.

Rules text
(A)  Judges shall accord to every person who has a legal interest in a proceeding, or that person's lawyer, the right to be heard according to law.   
  
(B)  The obligation of judges to dispose of matters promptly and efficiently must not take precedence over their obligation to dispose of matters fairly and with patience. 
  
Commentary:   
  
Judges should encourage and seek to facilitate settlement, but parties should not feel coerced into surrendering the right to have their controversy resolved by courts. Judges must be mindful of the effect settlement discussions can have, not only on their objectivity and  impartiality, but also on the appearance of their objectivity and  impartiality. Despite a judge's best efforts, there may be instances when information obtained during settlement discussions could influence a judge's decision-making during a subsequent trial, and, in such instances, the judge should consider whether disqualification may be appropriate. See Rule 2.11.   
  

——————————

Rule 2.7. Responsibility to decide.

Rules text
Judges shall hear and decide matters assigned to them, except those in which they are disqualified. 
  
Commentary:   
  
[1] To ensure impartiality and fairness to all parties, a judge must be objective and open-minded.   
  
[2] This Rule should be applied in concert with the equally important obligation to dispose of court matters timely and effectively. See Rule 2.2.   
  
[3] When applying and interpreting the law, a judge sometimes may make good-faith errors of fact or law. Errors of this kind do not violate this Rule.   
  

——————————

Rule 2.8. Adjudicating pending proceedings fairly.

Rules text
(A)  Judges shall require  order and decorum in proceedings over which they preside. 
  
(B)  Judges shall be patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, and others with whom they deal in their official capacity, and shall require similar conduct of all persons subject to their direction and control. 
  
(C)  Judges shall not commend or criticize jurors for their verdict other than in a court order or opinion in a proceeding, but may express appreciation to jurors for their service to the judicial system and the community. 
  
Commentary:   
  
[1] The duty to hear all proceedings fairly and with patience is not inconsistent with the duty to dispose promptly of the business of the court. Judges can be efficient and business-like while being patient and deliberate.   
  
[2] It is not a violation of this Rule for a judge to make reasonable accommodations to ensure pro se litigants the opportunity to have their matters fairly heard.   
  
[3] Commending or criticizing jurors for their verdict may imply a judicial expectation in future cases and may impair a juror's ability to be fair and impartial in a subsequent case.   
  
[4] A judge who is not otherwise prohibited by law from doing so may meet with jurors who choose to remain after trial but should be careful not to discuss the merits of the case.   
  


JUDICIAL DECISIONS

Public reprimand for ex parte phone call. - Judge was publicly reprimanded after violating Ga. Code of Jud. Conduct R. 1.1, 1.2(A), 2.2, 2.3, 2.8, 2.9(A) and (C), and 2.12, when the judge made demands via an ex parte phone call that a vehicle owner either return a repossessed vehicle purchased to a woman or remit money paid to a dealership for that vehicle to a woman for the woman's insurance costs and then told the woman to file suit against the owner as such conduct undermined the public integrity and impartiality of the judiciary and violated established law. In re Anderson, 304 Ga. 165, 816 S.E.2d 676 (2018).  

——————————

Rule 2.9. Assuring fair hearings and averting ex parte communications.

Rules text
(A)  Judges shall accord to every person who has a legal interest in a proceeding, or that person's lawyer, the right to be heard according to law.  Judges shall not initiate, permit, or consider ex parte communications, or consider other communications made to them outside the presence of the parties, or their lawyers, concerning a pending proceeding  or impending matter,  subject to the following exceptions. 
  
(1)  Where circumstances require,  ex parte communications are authorized for scheduling, administrative purposes, or emergencies that do not deal with substantive matters or issues on the merits, provided that: 
  
(a)  the judge reasonably believes that no party will gain a procedural, substantive, or tactical advantage as a result of the ex parte communication; and 
  
(b)  the judge makes provision promptly to notify all other parties of the substance of the ex parte communication, and gives the parties an opportunity to respond. 
  
(2)  Judges may obtain the advice of a disinterested expert on the law  applicable to a proceeding before the court, if they give notice to the parties of the person consulted and the substance of the advice, and afford the parties reasonable opportunity to respond. 
  
(3)  Judges may consult with court staff and court officials whose functions are to aid in carrying out adjudicative responsibilities, or with other judges, provided the judge makes reasonable efforts to avoid receiving factual information that is not part of the record, and does not abrogate the responsibility personally to decide the matter. 
  
(4)  Judges may, with the consent of the parties, confer separately with the parties or their lawyers in an effort to mediate or settle pending proceedings. 
  
(5)  Judges may initiate, permit, or consider ex parte communications when authorized by law  to do so, such as when issuing temporary protective orders, arrest warrants, or search warrants, or when serving on therapeutic, problem-solving, or accountability courts, including drugs courts, mental health courts, and veterans' courts. 
  
(B)  If a judge inadvertently receives an unauthorized ex parte communication bearing upon the substance of a matter, the judge shall make provision promptly to notify the parties of the substance of the communication and provide the parties with a reasonable opportunity to respond. 
  
(C)  Judges shall not investigate facts in a pending proceeding  or impending matter  independently, and in making adjudicative decisions shall consider only the evidence presented and any facts that may properly be judicially noticed. The facts a judge shall not investigate include those derived from personal observations or media, including printed publications, computer retrievable electronic data, or internet and social network communications. 
  
(D)  A judge shall make reasonable efforts, including providing appropriate supervision, to ensure that this Rule is not violated by court staff, court officials, and others subject to the judge's direction and control. 
  
Commentary:   
  
[1] Judges shall immediately stop any attempted improper ex parte communication. Rule 2.9 (B) does not excuse a judge from this ethical requirement.   
  
[2] The right to be heard is an essential component of a fair and impartial system of justice. Substantive rights of litigants can be protected only if procedures protecting the right to be heard are observed.   
  
[3] See Rules 2.7 and 2.9 (C), addressing limits on the scope of evidence that may be legitimately considered by the court.   
  
[4] In recent years, jurisdictions in Georgia have created what are often called therapeutic, problem-solving, or accountability courts, including drug courts, mental health courts, and veterans' courts. Judges presiding over these courts are often authorized and encouraged to act in non-traditional ways, such as monitoring the progress of participating defendants by communicating directly on issues of fact and  law with members of the accountability court team, which may include court staff, lawyers, case managers, service coordinators, and providers, compliance monitors, law enforcement officers, probation officers, and others. In this setting, ex parte communications that would otherwise be prohibited by this Code may be authorized by  law, including general or local accountability court rules and standards that have been approved by the Supreme Court of Georgia. Courts using this authority should ensure that participating parties are advised of the potential for and scope of the permitted ex parte communications and have waived on the record with the advice of counsel any objection to such communications. Because the  impartiality of a judge is essential to the legitimacy of all courts, any such waiver, while granting permission to the adjudicating authority to participate in ex parte communications, shall not operate as an irreversible bar to a motion for disqualification pursuant to Rule 2.11 based upon factual circumstance arising subsequent to the waiver.   
  
[5] The proscription against communications concerning a proceeding includes communications from lawyers, law teachers, and other persons who are not participants in the proceeding, except to the limited extent permitted.   
  
[6] To the extent reasonably possible, all parties or their lawyers shall be included in communications with a judge.   
  
[7] Whenever presence of a party or notice to a party is required by this Rule, it is the party's lawyer, or if the party is unrepresented, the party, who is to be present or to whom notice is given.   
  
[8] Judges may request a party to submit proposed findings of fact and conclusions of law, so long as the other parties are apprised of the request and are given an opportunity to respond to the proposed findings and conclusions.   
  
[9] Judges may consult with other judges on  pending proceedings and  impending matters, but must avoid ex parte discussions of a case with judges who have previously been disqualified from hearing the matter, and with judges who have appellate jurisdiction over the matter.   
  
[10] Judges may consult with the Judicial Qualifications Commission, outside counsel, or legal experts concerning compliance with this Code. Such consultations are not subject to the restrictions of Rule 2.9.   
  
[11]  Impending matters and  pending proceedings are only as good as the parties make them; neutral and detached  impartial judges should not be concerned about augmenting cases.   
  
[12] Judges must take reasonable efforts, including the provision of appropriate supervision, to ensure this Rule is not violated through law clerks or other personnel on their staff.   
  


JUDICIAL DECISIONS

Public reprimand for ex parte conversation. - Judge was publicly reprimanded after violating Ga. Code of Jud. Conduct R. 1.1, 1.2(A), 2.2, 2.3, 2.8, 2.9(A) and (C), and 2.12, when the judge made demands via ex parte phone call that a vehicle owner either return a repossessed vehicle purchased to a woman or remit money paid to a dealership for that vehicle to a woman for the woman's insurance costs and then told the woman to file suit against the owner as such conduct undermined the public integrity and impartiality of the judiciary and violated established law. In re Anderson, 304 Ga. 165, 816 S.E.2d 676 (2018).  

——————————

Rule 2.10. Judicial statements on pending proceedings and impending matters.

Rules text
(A)  Judges shall not make, on any pending proceeding  or impending matter  in any court, any public comment  that might reasonably be expected to affect its outcome or impair its fairness or make any non-public comment  that might substantially interfere with a fair trial or hearing. 
  
(B)  Judges shall not, in connection with cases, controversies, or issues that are likely to come before the court, make promises or commitments that are inconsistent with the impartial  performance of the adjudicative duties of judicial office. 
  
(C)  Judges shall require  court staff, court officials, and others subject to the judge's direction and control to refrain from making statements that the judge would be prohibited from making by Rule 2.10. 
  
(D)  Notwithstanding the restrictions in Rule 2.10, a judge may make public statements in the course of official duties, may explain court procedures, and may comment  on any proceeding in which the judge is a litigant in a personal capacity. 
  
(E)  Reserved. 
  
Commentary:   
  
[1] This Rule's restrictions on judicial speech are essential to the maintenance of the  independence, integrity, and  impartiality of the judiciary. The requirement that judges abstain from public  comment regarding a  pending proceeding or  impending matter continues during any appellate process until final disposition.   
  
[2] This Rule does not prohibit judges from commenting on proceedings in which the judge is a litigant in a personal capacity. In cases such as a writ of mandamus where a judge is a litigant in an official capacity, the judge shall not  comment.  
  

——————————

Rule 2.11. Disqualification and recusal.

Rules text
(A)  Judges shall disqualify themselves in any proceeding in which their impartiality  might reasonably be questioned, or in which: 
  
(1)  The judge has a personal bias or prejudice concerning a party or a party's lawyer, or personal knowledge  of disputed evidentiary facts concerning an impending matter  or a pending proceeding.   
  
(2)  The judge is within the third degree of relationship  to any of the following listed persons, or the judge's spouse, domestic partner, intimate partner,  or any other member of a judge's family residing in the judge's household  is within the third degree of relationship  to any of the following persons: 
  
(a)  a party to the proceeding, or an officer, director, or trustee of a party; 
  
(b)  a lawyer in the proceeding; 
  
(c)  a person known  by the judge to have a more than de minimis  interest that could be substantially affected by the outcome of the proceeding; 
  
(d)  a person who to the judge's knowledge  is likely to be a material witness in the proceeding. 
  
(3)  Reserved. 
  
(4)  The judge has received or benefited from an aggregate  amount of campaign contributions  or support  so as to create a reasonable question as to the judge's impartiality.  When determining impartiality  with respect to campaign contribution  or support,  the following may be considered: 
  
(a)  amount of the contribution  or support;   
  
(b)  timing of the contribution  or support;   
  
(c)  relationship of contributor or supporter to the parties; 
  
(d)  impact of contribution  or support;   
  
(e)  nature of contributor's prior political activities or support  and prior relationship with the judge; 
  
(f)  nature of impending matter  or pending proceeding  and its importance to the parties or counsel; 
  
(g)  contributions  made independently in support  of the judge over and above the maximum allowable contribution  that may be contributed  to the judicial candidate;  and 
  
(h)  any factor relevant to the issue of campaign contribution  or support  that causes the judge's impartiality  to be questioned. 
  
(5)  The judge has made pledges or promises of conduct in office other than the faithful and impartial  performance of the adjudicative duties of the office, or statements that commit the judicial candidate  with respect to issues likely to come before the court in its adjudication of cases. 
  
(6)  The judge served as a lawyer in the matter of controversy, or a lawyer with whom the judge previously practiced law served during such association as a lawyer concerning it, or the judge has been a witness or party in the matter of controversy. 
  
(B)  Judges shall keep informed about their personal and fiduciary  economic interests, and make a reasonable effort to keep informed about the personal financial interests of their spouse, domestic partner, intimate partner,  and minor children residing in their households, because such interests may bear on the need for judicial disqualification. 
  
(C)  Judges disqualified by the terms of Rule 2.11 may disclose on the record, or in open court, the basis of their disqualification and may ask the parties and their lawyers to consider, out of the presence of the judge, whether to waive disqualification. If following disclosure of any basis for disqualification, other than personal bias or prejudice concerning a party, the parties and lawyers, without participation by the judge, all agree that the judge should not be disqualified, and the judge is then willing to participate, the judge may participate in the proceeding. The agreement shall be incorporated in the record or the file of the proceeding. 
  
Commentary:   
  
[1] Under this Rule, judges are subject to disqualification whenever their impartiality might reasonably be questioned, regardless of whether any of the specific items in Rule 2.11 (A) apply. For example, if a judge were in the process of negotiating for employment with a law firm, the judge would be disqualified from any matters in which that firm appeared, unless the disqualification was waived by the parties after disclosure by the judge.   
  
[2] Judges should disclose on the record, or in open court, information that the court believes the parties or their lawyers might consider relevant to the question of disqualification, even if they believe there is no legal basis for disqualification. The public filing of a  campaign contribution disclosure report or  financial disclosure statement shall be deemed disclosure to all parties of the information contained therein.   
  
[3] The rule of necessity may override the rule of disqualification. For example, a judge might be required to participate in judicial review of a judicial salary statute, or might be the only judge available in a matter requiring immediate judicial action, such as a hearing on probable cause or a temporary restraining order. In the latter case, the judge shall disclose on the record the basis for possible disqualification and use reasonable efforts to transfer the matter to another judge as soon as possible.   
  
[4] A disqualifying bias or prejudice may arise because the lawyer or the lawyer's firm has provided legal counsel either for or adverse to the judge, including in any personal matter or in a matter related to discipline before the Judicial Qualifications Commission, the State Bar of Georgia, or other appropriate authority.   
  
[5] The fact that a lawyer in a proceeding is affiliated with a law firm with which a relative of the judge is affiliated does not of itself disqualify the judge. Under appropriate circumstances, the fact that the judge's impartiality might "reasonably be questioned" under Rule 2.11 (A), or that the relative is  known by the judge to have an interest in the law firm that could be "substantially affected by the outcome of the proceeding" under Rule 2.11 (A) (2) (c) requires the judge's disqualification.   
  
[6] A lawyer in a government agency does not ordinarily have an association with other lawyers employed by that agency within the meaning of Rule 2.11 (A) (6); judges formerly employed by a government agency, however, should disqualify themselves in a proceeding if their  impartiality might reasonably be questioned because of such association.   
  
[7] See Rule 2.11 (B) and Rule 3.11 (E), addressing the judge's duty to maintain awareness of personal financial interests and those of  family and related associates.   
  
[8] A judge shall recuse when the judge  knows or learns by means of a timely motion that a particular party, a party's lawyer, or law firm of a party's lawyer has within the current or immediately preceding  election cycle of a judicial campaign for  public election made  aggregate contributions in an amount that is greater than the maximum allowable  contribution permitted by law.   
  
[9] There is a rebuttable presumption that there is no per se basis for disqualification where the  aggregate contributions are equal to or less than the maximum allowable  contribution permitted by law. However, because the presumption is rebuttable, a judge who  knows or learns by means of a timely motion that a party, a party's lawyer, or the law firm of a party's lawyer has within the current or immediately preceding  election cycle of a judicial campaign for  public election made aggregate  contributions permitted by law, should weigh the considerations in Rule 2.11 (A) (4) in deciding whether recusal may be appropriate.   
  
[10] Where a motion to recuse is based upon campaign  contributions to the judge and the  aggregate of  contributions alleged would result in a rebuttable presumption that there is no per se basis for disqualification under the provisions of this Rule, any affidavit required to be filed by court rule must specify additional facts demonstrating a basis for disqualification pursuant to the considerations set forth in Rule 2.11 (A) (4). In the absence of such additional facts, the affidavit shall not be deemed legally sufficient to require assignment to another judge under applicable court rules.   
  
[11] In summary, Rule 2.11 (A) (4) provides that:   
  
(i) If  contributions made to a  judicial candidate or to that candidate's  campaign committee are permitted by the  law and do not exceed the maximum allowable  contribution, then there is no mandatory requirement that the judge recuse.   
  
(ii) If (a) a  judicial candidate has  knowledge of a  contribution made to the candidate or the candidate's  campaign committee that exceeds the maximum allowable  contribution permitted by  law and (b) after having such  knowledge, the violation is not corrected in a timely manner (i.e., usually accomplished by returning the  contribution), then the judge shall recuse.   
  
(iii) If a judge has  knowledge of a pattern of  contributions made by a particular party, a party's lawyer, or law firm of a party's lawyer that include  contributions (a) made to a  judicial candidate or to that candidate's  campaign committee and/or (b) made to a third party attempting to influence the election of the  judicial candidate, then the judge should consider whether recusal is appropriate in accordance with the considerations in Rule 2.11 (A) (4).   
  
[12] A remittal procedure provides the parties an opportunity to proceed without delay, if they wish to waive the disqualification. To assure that consideration of the question of remittal is made independently to the court, judges must not solicit, seek, or hear comment on possible remittal or waiver of the disqualification, unless the lawyers jointly propose remittal after consultation as provided in Rule 2.11 (C). A party may act through counsel, if counsel represents on the record that the party has been consulted and consents. As a practical matter, judges may wish to have all parties and their lawyers sign a remittal agreement.   
  
Law reviews. -  For article, "She's No Friend of Mine," see 25 Ga. St. B.J. 25 (Oct. 2019).  


JUDICIAL DECISIONS

Disqualification not required when judge was merely admitting or excluding evidence. - In discussing the admissibility question with counsel, the judge never expressed any opinion about the veracity of the evidence itself and during the colloquy, considered as a whole, it was clear that the trial court was leaving it up to the jury to decide what the evidence did or did not show. Pyatt v. State, 298 Ga. 742, 784 S.E.2d 759 (2016).  

Motion to recuse judge improperly denied. - Trial court erred in denying the defendant's motion to recuse the trial judge because the trial court had an independent duty to address recusal and make disclosures based on the judge's personal knowledge of the position of the district attorney (DA) as the treasurer in the judge's abandoned campaign for state court; the DA might have had obligations in the DA's role as the campaign treasurer even after the judge was appointed to the superior court; the extent, timing, and nature of the DA's involvement as treasurer were untold and needed to be factually developed; the current proceeding was one in which the trial judge's impartiality might reasonably be questioned; and, at a minimum, the motion should have been referred to another judge. Serdula v. State, 344 Ga. App. 587, 812 S.E.2d 6 (2018).  

Recusal motion properly denied. - Trial court did not abuse the court's discretion by denying the defendant's motion to recuse the judge from the case based on the district attorney having played an official role in the judge's campaign because the case was remanded for an evidentiary hearing to determine the nature and scope of the relationship and the actual evidence presented supported the conclusion that the district attorney played no especially important role in an ongoing or recent campaign. Serdula v. State, 356 Ga. App. 94, 845 S.E.2d 362 (2020).  

——————————

Rule 2.12. Supervisory duties.

Rules text
(A)  Judges shall require their staffs, court officials, and others subject to their direction and control to observe the standards of fidelity and diligence that apply to the judges, to refrain from manifesting bias or prejudice in the performance of their official duties, and to act in a manner consistent with the judge's obligations under this Code. 
  
(B)  Judges with supervisory authority for judicial performance of other judges should take reasonable measures to assure the prompt disposition of matters before these judges, along with the proper performance of their other judicial responsibilities. 
  
Commentary:  
  
[1] A judge is responsible for his or her own conduct and for the conduct of others, such as staff, when those persons are acting at the judge's direction or control. A judge may not direct court personnel to engage in conduct on the judge's behalf or as the judge's representative when such conduct would violate this Code if undertaken by the judge.  
  
[2] Public confidence in the judicial system depends upon timely justice. To promote the efficient administration of justice, a judge with supervisory authority should take the steps needed to ensure that judges under his or her supervision administer their workloads promptly.  
  


JUDICIAL DECISIONS

Public reprimand for ex parte communication. - Judge was publicly reprimanded after violating Ga. Code of Jud. Conduct R. 1.1, 1.2(A), 2.2, 2.3, 2.8, 2.9(A) and (C), and 2.12, when the judge made demands via an ex parte phone call that a vehicle owner either return a repossessed vehicle purchased to a woman or remit money paid to a dealership for that vehicle to a woman for the woman's insurance costs and then told the woman to file suit against the owner, as such conduct undermined the public integrity and impartiality of the judiciary and violated established law. In re Anderson, 304 Ga. 165, 816 S.E.2d 676 (2018).  

——————————

Rule 2.13. Administrative appointments.

Rules text
(A)  In making administrative appointments, a judge: 
  
(1)  shall exercise the power of appointment impartially and on the basis of merit; and 
  
(2)  shall avoid nepotism, favoritism, and unnecessary appointments. 
  
(B)  Reserved. 
  
(C)  Judges shall not approve compensation of appointees beyond the fair value of services rendered. 
  
Commentary: Appointees of judges include assigned counsel, officials such as referees, commissioners, special masters, receivers and guardians, and personnel such as clerks, secretaries, and bailiffs. Consent by the parties to an appointment or an award of compensation does not relieve the judge of the obligation prescribed by Rule 2.13 (A) (1).  
  

——————————

Rule 2.14. Disability and impairment.

Rules text
Judges having a reasonable belief that the performance of a lawyer or another judge is impaired by drugs or alcohol, or by a mental, emotional, or physical condition, shall take appropriate action, which may include a confidential referral to a lawyer or judicial assistance program. 
  

——————————

Rule 2.15. Responding to judicial and lawyer misconduct.

Rules text
(A)  Judges who receive information indicating a substantial likelihood that another judge has committed a violation of this Code should take appropriate action. Judges having knowledge that another judge has committed a violation of this Code that raises a substantial question regarding the judge's honesty, trustworthiness, or fitness for office shall inform the appropriate authority. 
  
(B)  Judges who receive information indicating a substantial likelihood that a lawyer has committed a violation of the Rules of Professional Conduct of the State Bar of Georgia should take appropriate action. Judges having knowledge that a lawyer has committed a violation of the Rules of Professional Conduct of the State Bar of Georgia that raises a substantial question as to the lawyer's honesty, trustworthiness, or fitness as a lawyer in other respects shall inform the appropriate authority. 
  
(C)  Acts of judges in the discharge of disciplinary responsibilities, required or permitted by Rule 2.15 (A) and Rule 2.15 (B), are part of their judicial duties and shall be absolutely privileged. 
  
(D)  A judge who is arrested for or has been charged by way of indictment, information, or complaint with a serious crime, shall inform the appropriate authority in writing within five days of being arrested or being charged. 
  
Commentary: [1] Taking action to address known misconduct is a judge's obligation. Cooperation with appropriate authorities, as required by this Rule, in the investigations and proceedings of judicial and lawyer disciplinary agencies instills public confidence in judges' commitment to the integrity of the judicial system and the protection of the public.  
  
[2] Rule 2.15 (A) requires judges to inform the appropriate authority of another judge's violation of the Code of Judicial Conduct, if the violation raises a substantial question of fitness for office and if the violation is actually known to the reporting judge.  
  
[3] Rule 2.15 (B) also requires judges to report to the State Bar of Georgia any violation by a lawyer of the Rules of Professional Conduct, if the violation raises a substantial question of the lawyer's fitness as a lawyer and, again, if the violation is actually known to the reporting judge.  
  

——————————

Rule 2.16. Reserved.


Rules text

Canon 3. Judges Shall Regulate their Extra-Judicial Activities to Minimize the Risk of Conflict with their Judicial Duties


Cross references. - Limitation on practice by juvenile court judges, § 15-11-53.  
Law reviews. -  For article, "Regulation of Judges' Business and Financial Activities," see 37 Emory L.J. 1 (1988). For article, "Judicial Professionalism in a New Era of Judicial Selection," see 56 Mercer L. Rev. 913 (2005). For article, "Perspectives on Judicial Selection," see 56 Mercer L. Rev. 949 (2005). For article, "Tripping the Rift: Navigating Judicial Speech Fault Lines in the Post-White Landscape," see 56 Mercer L. Rev. 971 (2005). For annual survey of legal ethics, see 67 Mercer L. Rev. 107 (2015).  

  For comment, "Awakening a Slumbering Giant: Georgia's Judicial Selection System After," see 56 Mercer L. Rev. 1035 (2005).  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions, annotations decided under the former Code of Judicial Conduct, Canon 5, are included in the current annotations.  

Statutory ambiguities. - Ambiguities between the Georgia Code, the Judicial Qualification Commission's advisory opinion, the former Code of Judicial Conduct, and local legislation precluded basing a decision to remove a judge from office on a finding that the judge improperly practiced law while sitting as a chief magistrate. Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002)(decided under former Canon 5).  

Guardians. - Because a judge resigned as a guardian 10 months after assuming the post of chief magistrate, the judge complied with the judge's duties under former Ga. Code Jud. Conduct Canon 5(D). Inquiry Concerning a Judge (J.Q.C. No. 01-44), 275 Ga. 404, 566 S.E.2d 310 (2002)(decided under former Canon 5).  

Prior representation of victim. - Defendant failed to show that the trial judge should have been recused before trial as the defendant made no further inquiry into the trial judge's prior representation of the victim after it was disclosed, and although some of the trial judge's comments concerning domestic violence took into account considerations not shown by the evidence of record, the defendant failed to show the comments were motivated by bias due to the prior representation of the victim in the earlier unrelated matter. Barnett v. State, 300 Ga. 551, 796 S.E.2d 653 (2017).  
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 General Consideration

Editor's notes.  - In light of the similarity of the provisions, annotations decided under the former Code of Judicial Conduct, Canon 5, are included in the current annotations.  

Police officer as justice of peace (now magistrate). - A police officer cannot act as a justice of the peace (now magistrate). Op. Jud. Quals. Comm. No. 34 (Aug. 10, 1979).  

Membership in either a plaintiffs' or defendants' trial lawyers association would reflect adversely on the impartiality of a judge and would not promote public confidence in the judge's integrity or impartiality. Op. Jud. Quals. Comm. No. 98 (June 12, 1987).  

Membership on board of education. - A judge may not serve as a member of a local board of education. Op. Jud. Quals. Comm. No. 18 (Oct. 28, 1977).  
A part-time judge is not prohibited from serving as a member of a county board of education unless the board has been, or there is reason to anticipate that it will be, engaged in proceedings that ordinarily come before that judge, or would be regularly engaged in adversary proceedings in any court. Op. Jud. Quals. Comm. No. 57 (Aug. 3, 1984).  

Liquor license. - It would be improper for a part-time state court judge, who also practiced law, to hold in his or her name a liquor license for one of his or her clients. Op. Jud. Quals. Comm. No. 53 (Nov. 19, 1983).  

Publication of subscription newsletter. - The continued editing and publishing of a monthly and sometimes weekly legal and legislative newsletter by two probate judges, when in the past, the newsletter had been offered to probate judges only, but it was now proposed to offer the newsletter to attorneys in private practice, would not violate the former Code of Judicial Conduct if the proposed publication and distribution was carried out strictly in the manner represented, i.e., through a CPA who would serve as subscription agent and would work from a mailing list, sending the list to the printer who would send the newsletter directly to the subscriber, without disclosure of the subscriber's identity to the probate judges by the CPA or the printer, and if the publication and distribution was carried out without interference with the judges' primary commitment to the proper performance of their judicial duties, but, unless great caution was exercised, there was danger that in actual practice the publication of the newsletter may well violate the former Code of Judicial Conduct. Op. Jud. Quals. Comm. No. 61 (Sept. 21, 1984).  


 Avocational Activities
.  

Invitation to law firm outing. - A judge should not accept a law firm's invitation to attend a weekend outing sponsored by the firm. Op. Jud. Quals. Comm. No. 13 (July 7, 1977).  

Participation in bar association retreat. - Judges may accept invitations to proposed annual Bench and Bar Retreat to be sponsored by the Atlanta Bar Association. Op. Jud. Quals. Comm. No. 50 (Sept. 29, 1982).  


 Civic and Charitable Activities
.  

Participation in utility rate increase proceedings. - It would be inappropriate for a judge to become an active objector with respect to a public utility's request to the Georgia Public Service Commission for an increase in its rates or to become an active participant in the hearings before the Commission. Op. Jud. Quals. Comm. No. 2 (Sept. 26, 1975).  

Participation in mock trial. - A superior court judge may not participate as judge in a mock trial of a medical malpractice action held as part of a seminar conducted by a county medical society. Op. Jud. Quals. Comm. No. 46 (Apr. 5, 1981).  

Charity's dinner honoring political figure. - It would not be inappropriate for a judge to contribute and attend a charity's dinner honoring a political figure. Op. Jud. Quals. Comm. No. 81 (May 1, 1986).  

Service on Salvation Army advisory board. - A judge, subject to the restrictions of former Canon 5B, may serve on the advisory board of a local unit of the Salvation Army. Op. Jud. Quals. Comm. No. 89 (Oct. 2, 1986).  

Membership on fund-raising committees. - A judge may not serve as chairman or as a member of a committee or organization the principal function of which is to solicit and raise funds for a religious, educational, or like organization. Op. Jud. Quals. Comm. No. 17 (Oct. 27, 1977).  
A judge should not assume the chairmanship or be a member of a committee whose principal function is to raise funds for charitable purposes. Op. Jud. Quals. Comm. No. 43 (Jan. 20, 1981).  
A judge may serve on the Advisory Committee of the Citizens for Better Libraries for Atlanta when the representation is made that the judge will not be asked to help solicit funds for the cause, but that the judge's name will be used in various endorsements of the bond referendum; but the judge should exercise very great care to be sure that the prohibition against solicitation of funds for the organization or permitting use of the judge's name or the prestige of the judge's office for this purpose is in fact not violated. Op. Jud. Quals. Comm. No. 73 (Sept. 13, 1985).  

Participation in church fundraising. - While a judge may act as chair of the governing body of a church, the judge may not coordinate, manage, or actively participate in any fund-raising campaign or serve as the chair or a member of a committee created for that purpose; even though the judge may, as a member of the governing body, act as advisor to such a committee. Op. Jud. Quals. Comm. No. 17 (Oct. 27, 1977).  

Acting as president of charitable foundation. - A judge may act as president of a charitable foundation provided the judge is neither involved in nor lends his or her name or title to any fund-raising activities of the charity. Op. Jud. Quals. Comm. No. 37 (Jan. 19, 1980).  

Listing judge on letter soliciting contributions. - It is improper for a judge to be listed as an officer, director, trustee, or non-legal advisor of an educational, religious, fraternal, or civic organization on a letter soliciting contributions for the organization, even though the judge does not sign the letter or participate in the solicitation effort. Op. Jud. Quals. Comm. No. 24 (Feb. 25, 1978).  
It would be appropriate for a judge to comply with a request that the judge write a letter to endorse a nurturing program of the Georgia Council on Child Abuse as an effective means of preventing child abuse which would be enclosed with a letter soliciting contributions. Op. Jud. Quals. Comm. No. 117 (May 27, 1988).  

Solicitation of funds by judges for Judicial College. - Judges should not personally participate in the raising of funds for the Judicial College of Georgia. Op. Jud. Quals. Comm. No. 15 (Aug. 30, 1977).  

Role as educational leader for tour. - In view of the provisions of former Canons 2B and 5B(2), it would be inappropriate for a judge acting as educational leader for a legal study tour of the Soviet Union to solicit registrants for the tour by letter, regardless of whether or not the solicitation was made on the judge's personal stationery. At the same time, it would not be improper for the judge to serve as a lecturer or a speaker or an officer of the organization promoting or conducting the tour, so long as the judge did not participate in, or permit the use of the judge's name in the solicitation of registrants for the tour. Op. Jud. Quals. Comm. No. 74 (Oct. 25, 1985).  

Service on a county "Board of Ethics" by a full-time probate judge or a part-time magistrate would not be appropriate. Op. Jud. Quals. Comm. No. 202 (July 28, 1995).  

Service on  board of Directors of  American Civil Liberties Union. - It is not appropriate for a full-time city court judge to serve on the board of directors for the Georgia affiliate of the American Civil Liberties Union. Op. Jud. Quals. Comm. No. 197 (June 28, 1994).  


 Fiduciary Activities
.  

The term "other fiduciaries" includes a power of attorney under which the judge could act only if the grantor were declared mentally incompetent. Op. Jud. Quals. Comm. No. 80 (May 1, 1986).  

Fiduciary under will. - A judge may not act in a fiduciary capacity (except with respect to the estate, trust, or person of a member of the judge's family) under a will when the testator died after the effective date of the former Code of Judicial Conduct, even though the judge was named in and the will was executed prior to that date. Op. Jud. Quals. Comm. No. 3 (Dec. 3, 1975).  
The Code of Judicial Conduct allowed a judge to act as executrix of the judge's grandfather's will, subject to the restrictions set out in former Canon 5D. Op. Jud. Quals. Comm. No. 95 (Feb. 6, 1987).  

Guardianship of out-of-state aunt. - Georgia judge could serve as guardian for elderly aunt in Florida when it appeared that the judge had a close family relationship with the aunt and that the services as guardian would not interfere with the judge's judicial duties. Op. Jud. Quals. Comm. No. 10 (Feb. 10, 1977).  

Resignation of trusteeships. - A newly elected judge need not resign the office of trustee prior to taking office, but the judge should divest himself or herself of any trusteeships as soon thereafter as is reasonably possible. Op. Jud. Quals. Comm. No. 51 (Oct. 23, 1982).  

Friendships, no matter how long standing, do not meet the exception or "members of their families." Op. Jud. Quals. Comm. No. 80 (May 1, 1986).  


RESEARCH REFERENCES

ALR. - Validity and application of state statute prohibiting judge from practicing law, 17 A.L.R.4th 829.  
Disqualification of judge based on property-ownership interest in litigation which consists of more than mere stock-state cases, 56 A.L.R.5th 783.  

——————————

Rule 3.1. Participation in extra-judicial activities.

Rules text
(A)  Judges shall not engage in extra-judicial activities that detract from the dignity of their office or interfere with the performance of their judicial duties. 
  
(B)  Reserved. 
  
(C)  Judges may engage in extra-judicial activities, provided that doing so will not interfere with proper performance of judicial duties or cast doubt on their capacity to impartially decide any issue. 
  
Commentary: Complete separation of judges from extra-judicial activities is neither possible nor wise; they should not become isolated from the society in which they live.  
  

  Editor's notes. - Title and sections (A) and (C) were amended effective September 22, 2016.  

——————————

Rule 3.2. Appearances before governmental bodies and consultation with government officials.

Rules text
Judges may appear at public hearings before an executive or legislative body or official on matters concerning the law, the legal system, and the administration of justice, and they may otherwise consult with an executive or legislative body or official, but only on matters concerning the administration of justice. 
  

——————————

Rule 3.3. Testifying as a character witness.

Rules text
Judges shall not testify voluntarily as a character witness. 
  
Commentary: Judges must not testify voluntarily as a character witness, because to do so may lend the prestige of the judicial office in support of a party for whom the judge testifies. Moreover, when a judge testifies as a witness, a lawyer who regularly appears before the judge may be placed in the awkward position of cross-examining the judge. A judge may, however, testify when properly summoned.  
  

——————————

Rule 3.4. Accepting extra-judicial appointments.

Rules text
Judges should not accept appointment to a governmental committee, commission, or other position that is concerned with issues of fact or policy on matters other than the improvement of the law, the legal system, or the administration of justice, if acceptance of such appointment might reasonably cast doubt upon their impartiality or demean the judge's office. 
  
Commentary: Valuable services have been rendered in the past to the states and the nation by judges appointed by the executive to undertake important extra-judicial assignments. The appropriateness of conferring these assignments on judges must be reassessed, however, in light of the demands on judicial officers created by today's crowded dockets and the need to protect the courts from involvement in extra-judicial matters that may prove to be controversial. Judges should not be expected or permitted to accept governmental appointments that could interfere with the effectiveness and independence of the judiciary.  
  

——————————

Rule 3.5. Use of non-public information.

Rules text
Judges shall not disclose or use, for any purpose unrelated to judicial duties, non-public information acquired in a judicial capacity. 
  

——————————

Rule 3.6. Avoiding associations that undermine the impartiality of judges.

Rules text
(A)  A judge shall not hold membership in any organization that practices invidious discrimination. 
  
(B)  A judge shall not use the benefits or facilities of an organization if the judge knows or should know that the organization practices invidious discrimination. A judge's attendance at an event in a facility of an organization that the judge is not permitted to join is not a violation of this Rule when the judge's attendance is an isolated event that could not reasonably be perceived as an endorsement of the organization's practices. 
  
Commentary: [1] A judge's public manifestation of approval of invidious discrimination gives rise to the appearance of impropriety and diminishes public confidence in the integrity and impartiality of the judiciary. A judge's membership in an organization that practices invidious discrimination creates the perception that the judge's impartiality is impaired.  
  
[2] An organization is generally said to discriminate invidiously if it arbitrarily excludes from membership, position or participation on the basis of age, disability, ethnicity, gender or sex, marital status, national origin, race, religion, or sexual orientation persons who would otherwise be eligible for admission. Whether an organization practices invidious discrimination is a complex question to which judges should be attentive. The answer cannot be determined from a mere examination of an organization's current membership rolls, but rather, depends upon how the organization selects members, as well as other relevant factors, such as whether the organization is dedicated to the preservation of religious, ethnic, or cultural values of legitimate common interest to its members, or whether it is an intimate, purely private organization whose membership limitations could not constitutionally be prohibited.  
  
[3] When a judge learns that an organization to which the judge belongs engages in invidious discrimination, the judge must resign immediately from the organization.  
  
[4] A judge's membership in a religious organization as a lawful exercise of the freedom of religion is not a violation of this Rule.  
  
[5] This Rule does not apply to national or state military service.  
  

——————————

Rule 3.7. Participation in law-related, educational, religious, charitable, fraternal, or civic organizations and activities.

Rules text
(A)  Judges may engage in activities concerning the law, the legal system, and the administration of justice, provided that doing so will not interfere with the performance of their official duties or cast doubt on their capacity to impartially decide any issue. 
  
(1)  Judges may speak, write, lecture, teach, and participate in other activities concerning the law, the legal system, and the administration of justice. 
  
(2)  Judges may serve as members of an organization or governmental agency concerning the law, the legal system, or the administration of justice. Judges shall not give investment advice to such an organization, but they may serve on its board of directors or trustees and participate in its management, even when governance includes the responsibility for approving investment decisions. 
  
(3)  Judges may assist such organizations in raising funds, and may make recommendations to public and private fund-granting agencies on projects and programs concerning the law, the legal system, and the administration of justice, but judges shall not personally solicit funds during public fundraising activities. 
  
(B)  Judges may participate in educational, religious, charitable, fraternal, or civic activities that do not reflect adversely upon their impartiality or interfere with the performance of their judicial duties. 
  
(1)  Judges may serve as officers, directors, trustees, or non-legal advisors of educational, religious, charitable, fraternal, or civic organizations not conducted for the economic or political advantage of their members, subject to the following limitations: 
  
(a)  judges shall not serve if it is likely that the organization will be engaged in proceedings that would ordinarily come before them; 
  
(b)  judges shall not serve if it is likely that the organization will be regularly engaged in adversary proceedings in any court; and 
  
(c)  judges shall not give investment advice to such an organization, but they may serve on its board of directors or trustees and participate in its management, even when governance includes the responsibility for approving investment decisions. 
  
(2)  Judges shall not personally solicit funds for any educational, religious, charitable, fraternal, or civic organization, or use or permit the use of the prestige of their office for that purpose, but they may be listed as officers, directors, or trustees of such organizations. 
  
Commentary: [1] To the extent that time permits, and judicial independence and impartiality are not compromised, judges are encouraged to engage in appropriate law-related activities. As a judicial officer and person specially learned in the law, a judge is in a unique position to contribute to the improvement of the law, the legal system, and the administration of justice, including revision of substantive and procedural law and improvement of criminal and juvenile justice, either independently or through a bar association, judicial conference, or other organization dedicated to such improvements.  
  
[2] Judges should be aware of the prohibitions in OCGA § 21-5-11 relating to the acceptance of a monetary fee or honorarium for a speaking engagement or participation in a seminar, discussion panel, or other activity that directly relates to the official duties or office of a public officer.  
  
[3] The changing nature of some organizations and of their relationship to the law makes it necessary for judges regularly to re-examine the activities of each organization with which they are affiliated, to determine if it is proper for them to continue their relationship with it. For example, in many jurisdictions charitable hospitals are now more frequently in court than in the past. Similarly, the boards of some legal aid organizations now make policy decisions that may have political significance or imply commitment to causes that may come before the courts for adjudication.  
  

  Editor's notes. - Commentary [1]  was amended effective September 22, 2016.  
Law reviews. -  For article, "Regulation of Judges' Business and Financial Activities," see 37 Emory L.J. 1 (1988).  
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 General Consideration

Editor's notes. - In light of the similarity of the provisions, annotations decided under the former Code of Judicial Conduct, Canon 4, are included in the current annotations.  

Participation in mock trial. - A superior court judge may not participate as judge in a mock trial of a medical malpractice action held as part of a seminar conducted by a county medical society. Op. Jud. Quals. Comm. No. 46 (Apr. 5, 1981) (decided under former Canon 4).  

Participation in documentary. - It would be appropriate for a judge to participate in a proposed educational TV documentary on sports, athletics and drug and alcohol abuse, particularly at the high school level, where a segment of the program would deal with a former outstanding high school athlete who committed several criminal offenses and was incarcerated under a sentence imposed by the judge, time for appeal having passed and there being no other matters with reference to the case pending before the court. Op. Jud. Quals. Comm. No. 110 (Feb. 29, 1988) (decided under former Canon 4).  

Lecturing. - Employment to lecture on the law is not inappropriate, but to the extent that the proposed arrangement contemplates that compensation is to be based on a percentage of profit or on the number attending, it would not be appropriate. Op. Jud. Quals. Comm. No. 102 (Aug. 28, 1987) (decided under former Canon 4).  


 Public Commentary
.  

Publication of subscription newsletter. - The continued editing and publishing of a monthly and sometimes weekly legal and legislative newsletter by two probate judges, where in the past, the newsletter has been offered to probate judges only, but it is now proposed to offer the newsletter to attorneys in private practice, will not violate the Code of Judicial Conduct if the proposed publication and distribution is carried out strictly in the manner represented, i.e., through a CPA who will serve as subscription agent and will work from a mailing list, sending the list to the printer who will send the newsletter directly to the subscriber, without disclosure of the subscriber's identity to the probate judges by the CPA or the printer, and if the publication and distribution is carried out without interference with the judges' primary commitment to the proper performance of their judicial duties, but, unless great caution is exercised, there is danger that in actual practice the publication of the newsletter may well violate the Code. Op. Jud. Quals. Comm. No. 61 (Sept. 21, 1984) (decided under former Canon 4).  

Advisory board participation. - Chief judge participation on an advisory board formed to review the design and methodology of the Atlanta Crime Commission's Study of the Atlanta Municipal Court and to provide input and advice throughout the project does not violate any of the canons concerning judges being in public controversy unless participation by the judge interferes with the proper performance of his judicial duties or is such as to cast doubt on his capacity to decide impartially any issue that may come before him. Op. Jud. Quals. Comm. No. 195 (Oct. 23, 1987) (decided under former Canon 4).  


 Membership in and Support of  Organizations and Agencies
.  

Reimbursement of continuing education expenses. - Judges may receive the benefits, including reimbursement for expenses incurred in attending continuing judicial educational programs, of contributions to the Judicial College of Georgia. Op. Jud. Quals. Comm. No. 15 (Aug. 30, 1977) (decided under former Canon 4).  

Solicitation of funds by judges for Judicial College. - Judges should not personally participate in the raising of funds for the Judicial College of Georgia. Op. Jud. Quals. Comm. No. 15 (Aug. 30, 1977) (decided under former Canon 4).  

Lawyer and law firm contributions to Judicial College. - The Judicial College of Georgia may accept and use contributions from individual lawyers and law firms provided the names of the lawyers and law firms are not disclosed to the judges. Op. Jud. Quals. Comm. No. 15 (Aug. 30, 1977) (decided under former Canon 4).  

Charitable contributions to Judicial College. - The Judicial College of Georgia may accept and use funds contributed or donated by charitable and other philanthropic nonprofit organizations to defray the cost of furnishing continuing judicial education. Op. Jud. Quals. Comm. No. 15 (Aug. 30, 1977) (decided under former Canon 4).  

Legal services director. - A part-time magistrate may serve as a Director of Georgia Legal Services Program, Inc., provided that such service does not interfere with the proper performance of his duties by the magistrate. Op. Jud. Quals. Comm. No. 103 (Aug. 28, 1987) (decided under former Canon 4).  

Judicial participation in organizational meetings for the formation of community task forces on family violence would not be inappropriate if limited to assisting in establishing the task forces and encouraging community leaders to participate in organizational meetings. Op. Jud. Quals. Comm. No. 194 (Apr. 22, 1994) (decided under former Canon 4).  

——————————

Rule 3.8. Fiduciary activities.

Rules text
(A)  Judges should not serve as fiduciaries, except for the estates, trusts, or persons of members of their families, and then only if such service will not interfere with the proper performance of their judicial duties. As family fiduciaries, judges are subject to the following restrictions. 
  
(B)  Judges should not serve if it is likely that as fiduciaries, they will be engaged in proceedings that would ordinarily come before them, or if the estates, trusts, or wards become involved in adversary proceedings in the court on which they serve or one under its appellate jurisdiction. 
  
(C)  While acting as fiduciaries, judges are subject to the same restrictions on financial activities that apply to them in their personal capacities. 
  
Commentary: Judges' obligations under this Canon and their obligations as fiduciaries may come into conflict. For example, a judge should resign as trustee if it would result in detriment to the trust to divest it of holdings whose retention would place the judge in violation of Rule 3.11.  
  

——————————

Rule 3.9. Arbitration and mediation.

Rules text
Judges shall not act as arbitrators or mediators for compensation. This prohibition does not apply to senior judges who serve as judges. 
  

——————————

Rule 3.10. Practice of law.

Rules text
Judges shall not practice law, unless allowed by law. 
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 Practice of Law

Editor's notes.  - In light of the similarity of the provisions, annotations decided under the former Code of Judicial Conduct, Canon 5, are included in the current annotations.  

Part-time judges. - Part-time state court judges are not, by virtue of their offices, disqualified from practicing criminal law in the superior court. Op. Jud. Quals. Comm. No. 31 (July 15, 1978).  
Part-time juvenile judge could represent mother in divorce and custody case even though mother and child had previously appeared before the juvenile court when that case did not involve child custody. Op. Jud. Quals. Comm. No. 48 (Mar. 31, 1982).  
A part-time juvenile court judge may represent a county board of education so long as the proceeding does not involve a matter in which he or she has served as judge, a matter pending in his or her court, or a matter which he or she knows or has reason to know will be brought to his or her court. Op. Jud. Quals. Comm. No. 45 (Mar. 25, 1981).  

Practice in state court by associate judges of court. - Because associate judges of the State Court of Dougherty County exercise all the powers of the judge of the State Court of Dougherty County, an associate judge of the State Court of Dougherty County should not practice law in that court in any manner whatsoever. Op. Jud. Quals. Comm. No. 44 (Jan. 24, 1981).  

Extended payment of former partnership interest. - An arrangement for extended or deferred payment of a judge's interest in former law partnership is permissible as long as the payment term is as short as is reasonably possible under the circumstances. Op. Jud. Quals. Comm. No. 16 (Sept. 13, 1977).  

——————————

Rule 3.11. Financial activities and business dealings.

Rules text
(A)  Information acquired by judges in their judicial capacity should not be used or disclosed by them in financial dealings or for any purpose not related to their judicial duties. 
  
(B)  Judges should refrain from financial and business dealings with lawyers, litigants, and others that tend to reflect adversely on their impartiality, interfere with the proper performance of their judicial duties, or exploit their judicial positions. 
  
(C)  Subject to the requirement of Rule 3.11 (B), judges may hold and manage investments, including real estate, and engage in other remunerative activity including the operation of a business, as long as the business is not related to court-directed services. 
  
(D)  Judges should manage their investments and other financial interests to minimize the number of cases in which they are disqualified. As soon as they can do so without serious financial detriment, they should divest themselves of investments and other financial interests that might require frequent disqualification. 
  
(E)  Judges should keep informed about their personal and fiduciary economic interests, and make a reasonable effort to keep informed about the personal financial interests of their spouse, domestic partner, intimate partner, and minor children residing in their households. 
  
(F)  Judges are not required by this Code to disclose their income, debts, or investments, except as provided in Canons 2 and 3. 
  
Commentary: [1] Judges are generally permitted to engage in financial activities, including managing real estate and other investments for themselves or for members of their families. Participation in these activities, like participation in other extra-judicial activities, is subject to the requirements of this Code. For example, it would be improper for a judge to spend so much time on business activities that it interferes with performance of judicial duties. Similarly, it would be improper for a judge to use his or her official title or appear in judicial robes in business advertising, or to conduct his or her business or financial affairs in such a way that disqualification is frequently required or that trades on the prestige of judicial office to promote the business.  
  
[2] Canon 2 requires judges to disqualify themselves in any proceeding in which they have a more than de minimis financial interest; Canon 3 requires judges to refrain from financial activities that might interfere with the impartial performance of their judicial duties; Canon 3 also requires judges to report certain gifts or similar benefits as well as compensation they receive for activities involving personal services outside their judicial office. Judges have the rights of an ordinary citizen, including the right to privacy in their financial affairs, except to the extent that limitations thereon are required to safeguard the proper performance of their duties. Owning and receiving income from investments do not as such affect the performance of a judge's duties.  
  

  Editor's notes. - Commentary [2] was amended effective September 22, 2016.  
Law reviews. -  For article, "Regulation of Judges' Business and Financial Activities," see 37 Emory L.J. 1 (1988).  
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 Financial Activities

Editor's notes.  - In light of the similarity of the provisions, annotations decided under the former Code of Judicial Conduct, Canon 5, are included in the current annotations.  

Fees from former firm. - Arrangement whereby judge was to receive pro rata share of fees collected for cases pending with firm at time he or she resigned to become judge was proper. Op. Jud. Quals. Comm. No. 12 (May 28, 1977).  

Reimbursement of continuing education expenses. - Judges may receive the benefits, including reimbursement for expenses incurred in attending continuing judicial educational programs, of contributions to the Judicial College of Georgia. Op. Jud. Quals. Comm. No. 15 (Aug. 30, 1977).  

Disqualification based on judge's position as director or shareholder in bank. - While it is clear that a judge who is a director or shareholder in a bank would be disqualified in any civil action in which the bank is a party, the judge's interest in the bank would not automatically disqualify the judge in a civil case merely because one of the parties to the litigation was a debtor or customer of the bank. Op. Jud. Quals. Comm. No. 42 (Aug. 23, 1980).  

Operation of antique automobile shop. - Ownership by a judge of a corporation for the restoration and resale of antique automobiles did not, by itself, constitute a violation of the former Code of Judicial Conduct. Op. Jud. Quals. Comm. No. 32 (Sept. 9, 1978).  

Operation of private law school. - Judge should not own or operate a private law school. Op. Jud. Quals. Comm. No. 32 (Sept. 9, 1978).  

Leasing office space to law firm. - Judge should refrain from obtaining office space and leasing the space to a law firm which practices before that judge. But when the ownership of the office space began prior to his or her becoming a judge, it would be proper for a judge to continue an existing lease or create a new lease with a law firm provided any direct business contact between the judge and law firm is at a minimum. Op. Jud. Quals. Comm. No. 16 (Sept. 13, 1977).  

Holding real estate broker's license. - The mere continuation, without the conduct of any real estate activity, of a broker's license after taking office as a judge would not violate the former Code of Judicial Conduct. Op. Jud. Quals. Comm. No. 11 (Mar. 17, 1977).  

Gifts incidental to public testimonial. - Superior court judge who planned to retire but remain senior judge could accept personal gifts at dinners given in the judge's honor. Op. Jud. Quals. Comm. No. 8 (Nov. 22, 1976).  

Accepting free title search and opinion. - It could be improper for a judge to accept from a lawyer, without charge or cost, a title search and title opinion, since even if the amount involved is not substantial in violation of subdivision C(4) of former Canon 5, the acceptance of such gratuitous services from an attorney might at best create an implied or apparent obligation on the part of the judge in violation of former Canon 2. Op. Jud. Quals. Comm. No. 96 (Apr. 3, 1987).  

Becoming stockholder in collection agency. - It would be inappropriate for a chief magistrate to become a stockholder in a corporation which is being organized to operate a collection agency under former Canons 2, 5A and 5B(1), when the corporation would bring actions in the magistrate's court, but the chief magistrate would disqualify oneself and would not be involved either as judge or as an attorney, and the cases would be handled by other magistrates. Op. Jud. Quals. Comm. No. 97 (Apr. 3, 1987).  

Hearing officer representing client in wrongful death case. - When an attorney who is retained on a part-time basis by the Georgia Public Service Commission as a hearing officer to adjudicate contested cases in transportation and other matters accepts association with another attorney, who regularly appears before him as a hearing officer, to represent a client in a wrongful death action, on a contingency fee basis, when the contingent fee will be divided in proportion to the time devoted to the case by each lawyer, if this association would not, in fact, affect the hearing officer's impartiality or interfere with the performance of his duties as a hearing officer, nor would it exploit the officer's judicial position for the reason that the officer has expertise with the particular type of case involved, this met the requirements of former Canon 5C(1), but the relationship created by the proposed association could create an appearance of possible impropriety and the opportunity for special influence in violation of former Canon 2B. Op. Jud. Quals. Comm. No. 94 (Feb. 6, 1987).  

Judge's leaving  previously contributed 401-K funds with the former law firm would not constitute a violation of any of the three per se grounds for disqualification in former Canon 3E; however, to remove any possible violation of subdivision C of former Canon 5, the judge should pay the pro rata share of the annual management fee paid by the former firm. Op. Jud. Quals. Comm. No. 221 (Aug. 22, 1997).  

——————————

Rule 3.12. Receiving extra-judicial compensation.

Rules text
Judges may receive compensation and reimbursement of expenses for the extra-judicial activities permitted by this Code, unless the source of such payments gives the appearance of influencing the performance of judicial duties or otherwise would appear to a reasonable person to undermine the judge's independence, integrity, or impartiality. Such compensation should not exceed a reasonable amount, nor should it exceed what a person who is not a judge would receive for the same activity. 
  
Commentary: When performing a wedding outside their normal office hours and outside the courthouse, judges may receive a reasonable tip, gratuity, or negotiated consideration. See OCGA § 19-3-49 and Rule 2.5. Any such remuneration shall be reported under Rule 3.15 as extra-judicial compensation.  
  

  Editor's notes. - Title, text, and commentary were amended effective September 22, 2016.  

——————————

Rule 3.13. Gifts or similar benefits.

Rules text
(A)  When Always Prohibited. Judges shall not accept a gift or similar benefit if: 
  
(1)  its acceptance is prohibited by law; or 
  
(2)  its acceptance would appear to a reasonable person to undermine the judge's independence, integrity, or impartiality. 
  
(B)  When the Source Has Interests Before the Judge. When the source has interests before the judge as a party or other person, including a lawyer, who has come or is likely to come before the court, the judge may accept a gift or similar benefit that does not exceed $100 in value, unless prohibited by Rule 3.13 (A). If the same source provides gifts or similar benefits exceeding, in the aggregate, $500 in the same calendar year, the acceptance of all of those gifts or similar benefits must be reported under Rule 3.15. 
  
(C)  When the Source Does Not Have Interests Before the Judge. When the source does not have interests before the judge as a party or other person, including a lawyer, who has come or is likely to come before the court, the judge may accept a gift or similar benefit, unless prohibited by Rule 3.13 (A). If the same source provides gifts or similar benefits exceeding, in the aggregate, $500 in the same calendar year, the acceptance of all of those gifts or similar benefits must be reported under Rule 3.15. 
  
(D)  When Generally Allowed. Except where prohibited by Rule 3.13 (A) and notwithstanding Rule 3.13 (B) and (C), judges may accept the following without reporting such acceptance: 
  
(1)  Invitations to the judge and the judge's spouse, domestic partner, intimate partner, or guest to attend without charge or with reimbursement of expenses: 
  
(a)  an event associated with a bar-related function or other activity relating to the law, the legal system, or the administration of justice; or 
  
(b)  an event associated with any of the judge's educational, religious, charitable, fraternal or civic activities permitted by this Code, if the same invitation is offered to non-judges who are engaged in similar ways in the activity as the judge. 
  
(2)  Gifts incident to a public testimonial to the judge. 
  
(3)  Items with little intrinsic value, such as plaques, certificates, trophies, and greeting cards. 
  
(4)  Ordinary social hospitality, including reciprocal socializing in which meals, lodging, recreational activities, tickets, or similar benefits are provided or paid for both by the judge and a friend or group of friends in substantially equal total amounts over a period of time. 
  
(5)  Commercial or financial opportunities and benefits, including special pricing and discounts, and loans from lending institutions in their regular course of business, if the same opportunities and benefits or loans are made available on the same terms to similarly situated persons who are not judges. 
  
(6)  Rewards and prizes given to competitors or participants in random drawings, contests, or other events that are open to persons who are not judges. 
  
(7)  Scholarships, fellowships, and similar benefits or awards, if they are available to similarly situated persons who are not judges, based upon the same terms and criteria. 
  
(8)  Books, magazines, journals, audiovisual materials, and other resource materials supplied by publishers on a complimentary basis for official use. 
  
(9)  Gifts or similar benefits from friends, relatives, or other persons, including lawyers, whose appearance or interest in a pending proceeding or impending matter before the judge would in any event require disqualification of the judge under Rule 2.11 
  
(10)  Gifts or similar benefits associated with the business, profession, or other separate activity of a spouse, a domestic partner, intimate partner, or other family member of a judge residing in the judge's household, which incidentally benefit the judge. 
  
Commentary: [1] For purposes of this Rule, "gifts or similar benefits" includes any gift, bequest, benefit, favor, loan, or other thing of value, including such things as travel; lodging; meals; golf, hunting, and other recreational activities; and tickets to sporting, entertainment, and charitable events. The value of such tickets is the face value of the ticket or, in the case of tickets to charitable events, the value of goods and services provided in exchange for the charitable contribution (i.e., the non-tax-deductible portion of the contribution).  
  
[2] This Rule does not apply to contributions to a judge's campaign for judicial office, a matter governed by Canon 4.  
  
[3] In dealing with gifts or similar benefits, judges must distinguish among things that can never be accepted, see Rule 3.13 (A); things for which acceptance, limits, and reporting requirements depend on whether the source has interests before the judge, see Rule 3.13 (B) or does not have such interests, see Rule 3.13 (C); and things that generally may be accepted and do not require reporting, see Rule 3.13 (D).  
  
[4] Rule 3.13 applies only to the acceptance of gifts or similar benefits by a judge. Nonetheless, if a gift or similar benefit is given to someone in the judge's family, it may be viewed as an attempt to evade Rule 3.13 and to influence the judge indirectly and may require the judge's disqualification under the general provisions of Rule 2.11 (A). Where the gift or similar benefit is provided primarily to such other person and the judge is at most an incidental beneficiary, this concern is reduced. A judge should, however, remind family members of the restrictions imposed upon judges, and urge them to take these restrictions into account when making decisions about accepting gifts or similar benefits.  
  
[5] Whenever a judge accepts a gift or similar benefit without paying fair market value, there is a risk that the benefit might be viewed as intended to influence the judge's decision in a case. Rule 3.13 imposes restrictions upon the acceptance and reporting of such benefits according to the magnitude of the risk. Rule 3.13 (D) identifies circumstances in which the risk is low that the acceptance would appear to undermine the judge's independence, integrity, or impartiality, and explicitly provides that such items need not be publicly reported.  
  
[6] Gift-giving between friends and relatives is a common occurrence and ordinarily does not create an appearance of impropriety or cause reasonable persons to believe that the judge's independence, integrity, or impartiality has been compromised. In addition, when the appearance of friends or relatives in a case would require the judge's disqualification under Rule 2.11, there would be no opportunity for a gift to influence the judge's decision-making. Rule 3.13 (D) places no restrictions upon the ability of a  judge to accept gifts or other things of value from friends or relatives under these circumstances and does not require reporting.  
  
[7] Businesses and financial institutions frequently make available special pricing, discounts, and other benefits, either in connection with a temporary promotion or for preferred customers, based upon longevity of the relationship, volume of business transacted, and other factors. A judge may freely accept such benefits if they are available to the general public, or if the judge qualifies for the special price or discount according to the same criteria as are applied to persons who are not judges. As an example, loans provided at generally prevailing interest rates are not gifts, but a judge could not accept a loan from a financial institution at below-market interest rates unless the same rate was being made available to the general public for a certain period of time or only to borrowers with specified qualifications that the judge also possesses.  
  
[8] Georgia judges have traditionally participated in numerous bar-related functions and in a wide variety of educational, religious, charitable, fraternal, and civic activities. The sponsors of such events frequently waive registration and other fees associated with the events, and sometimes reimburse necessary travel, food, lodging, and incidental expenses, to allow and encourage judges to participate. Such participation by judges in the legal community and the general community is encouraged, and reporting of invitations to such events and public testimonials to judges at such events is not required because it could discourage these activities. However, before accepting such an invitation or testimonial, a judge should consider all of the circumstances that may make the acceptance, individually or when viewed in relation to other accepted invitations and testimonials, appear to a reasonable person to undermine the judge's independence, integrity, or impartiality and thus to require disqualification under Rule 3.13 (A) (2). These factors may include: whether the costs of the event are reasonable and comparable to those associated with similar events sponsored by the judiciary, bar associations, or similar groups; whether the event is primarily educational rather than recreational; whether the sponsor is an educational institution or bar association rather than a trade association or for-profit entity; whether the funding for the event comes largely from numerous contributors rather than from a single entity; whether the sponsor or source of funding is generally associated with particular parties or interests currently appearing or likely to appear in the judge's court; whether differing viewpoints are presented; and whether a broad range of judicial and, if not a legal event, non-judicial participants are invited, whether a large number of participants are invited, and whether the program is designed specifically for judges.  
  

——————————

Rule 3.14. Expense reimbursement.

Rules text
Expense reimbursement should be limited to the actual cost of travel, food, and lodging and other necessary expenses reasonably incurred by judges and, where appropriate to the occasion, by their spouses, domestic partners, or intimate partners. Any payment in excess of such an amount is compensation. 
  

——————————

Rule 3.15. Reports and procedures for reporting.

Rules text
(A)  Judges shall regularly file reports on the amount or value of: 
  
(1)  compensation received for extra-judicial activities involving personal services as permitted by Rules 3.1 (C), 3.2, 3.7, 3.8, 3.11, and 3.14 if the value of such compensation exceeds $500 in the same calendar year; and 
  
(2)  gifts or similar benefits as required by Rule 3.13, if the same source provides gifts or similar benefits exceeding, in the aggregate, $500 in the same calendar year. 
  
(3)  Reserved. 
  
(B)  When reporting as required by Rule 3.15 (A), judges shall report the date, source, amount, and nature of the activity for which they received any such compensation; and the date, source, value, and description of any such gift or similar benefit accepted. 
  
(C)  Judges are required to file an annual report under this Rule, even if the report states that no reportable extra-judicial compensation or gifts and similar benefits were received. 
  
(D)  Judges' reports for each calendar year should be filed between January 1 and April 15 of the following year with the office of the Clerk of the Supreme Court of Georgia. Such reports shall be available for public inspection. 
  

  Editor's notes. - Sections (A)(1), (B) and (C) were amended effective September 22, 2016.  


Canon 4. Judges Shall Refrain from Political Activity Inappropriate to their Judicial Office

Law reviews. -  For article, "Regulation of Judges' Business and Financial Activities," see 37 Emory L.J. 1 (1988). For article, "Judicial Professionalism in a New Era of Judicial Selection," see 56 Mercer L. Rev. 913 (2005). For article, "Perspectives on Judicial Selection," see 56 Mercer L. Rev. 949 (2005). For article, "Tripping the Rift: Navigating Judicial Speech Fault Lines in the Post-White Landscape," see 56 Mercer L. Rev. 971 (2005).  

  For comment, "Awakening a Slumbering Giant: Georgia's Judicial Selection System After," see 56 Mercer L. Rev. 1035 (2005).  


JUDICIAL DECISIONS

Editor's notes. - In light of the similarity of the provisions, annotations decided under the former Code of Judicial Conduct, Canon 7, are included in the current annotations.  

Purpose. - By the adoption of the former Code of Judicial Conduct, former Canon 7A(3), the Supreme Court resolved that a judge seeking a nonjudicial office without resigning the judicial office thereby was guilty of conduct prejudicial to the administration of justice which brought the judicial office into disrepute. Such a determination is an exercise of the express power relative to removal as contained in Ga. Const. 1976, Art. VI, Sec. XIII, Para. III (see now Ga. Const. 1983, Art. 6, Sec. 7, Para. 7), as well as within the inherent power of the Supreme Court by virtue of its creation by the Constitution and the delegation to it of constitutional responsibilities. In re Inquiry Concerning Judge No. 591, 250 Ga. 796, 300 S.E.2d 807 (1983)(decided under former Canon 7).  

Restriction on solicitation of funds. - The Supreme Court possesses the authority to regulate the conduct of judges, including conduct during judicial elections. Accordingly, the court had the authority to promulgate and enforce former Canon 7B(2), Code of Jud. Cond. (1974), which provided: "A candidate's committees may solicit funds for his campaign no earlier than six (6) months before a primary election and no later than the date of the last election in which he participates during the election year." Judicial Qualifications Comm'n v. Lowenstein, 252 Ga. 432, 314 S.E.2d 107 (1984)(decided under former Canon 7).  
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 General Consideration


Retired judges. - A judge who retired pursuant to Ga. L. 1971, p. 99, did not hold "judicial office" as that term was used in former Canon 7, nor was the judge an "officer of the judicial system performing judicial functions" as that term was used in the portion of the former Code of Judicial Conduct setting forth compliance requirements. Therefore, the judge was not required to comply with the former Code of Judicial Conduct unless he or she subsequently became a judge or a candidate for election to a judicial office. Op. Jud. Quals. Comm. No. 25 (Apr. 1, 1978).  

Agency members serving judicial functions. - Directors of the State Board of Worker's Compensation are subject to the Code of Judicial Conduct when serving as hearing officers or exercising judicial functions. Op. Jud. Quals. Comm. No. 66 (Jan. 30, 1985).  

Contribution and attendance at charity dinner honoring political figure. - It would not be inappropriate for a judge to contribute and attend a charity's dinner honoring a political figure. Op. Jud. Quals. Comm. No. 81 (May 1, 1986).  


 Political Organizations
.  

Giving speech at meeting sponsored by political party. - There would be no objection to a judge attending a meeting sponsored by a political party for the purpose of speaking on subjects concerning the judicial system. Op. Jud. Quals. Comm. No. 1 (May 28, 1976).  

Attendance at political party dinner. - A judge may not attend or purchase tickets for political party dinners (such as the Democratic Party Jefferson-Jackson Day Dinner) unless there is a pending election in connection with which the judge has qualified for re-election. Op. Jud. Quals. Comm. No. 23 (Feb. 25, 1978).  
A judge who is a candidate for reelection may accept a complimentary ticket to and attend a political party. Op. Jud. Quals. Comm. No. 83 (June 2, 1986).  

Scope of judge's participation in political party. - See Op. Jud. Quals. Comm. No. 36 (Dec. 5, 1979).  

Attendance at party business meetings. - Attendance by a potential candidate for magistrate judge at party business meetings is not inappropriate provided the judge is not a member of the committee and does not participate, either directly or indirectly, in any fund-raising efforts on behalf of the party or any candidate of the party. Op. Jud. Quals. Comm. No. 203 (Dec. 15, 1995).  

Voting at meeting of a county political party committee. - It would not be appropriate for a judicial candidate to participate in and actually vote at a meeting of a county political party committee called to elect his or her replacement as committee chairman after publicly announcing resigning in order to seek the judicial position. Op. Jud. Quals. Comm. No. 208 (May 24, 1996).  

Candidates for non-partisan judicial office may attend partisan political functions and seek the vote and support of individuals present at the function, but may not seek the endorsement of the political party. Op. Jud. Quals. Comm. No. 90 (Oct. 24, 1986).  

Candidates for non-partisan judicial office may attend fund raisers for candidates in partisan non-judicial elections so long as they do not solicit or contribute in any form. Op. Jud. Quals. Comm. No. 90 (Oct. 24, 1986).  

Judge cannot be uncommitted political convention delegate. - A judge cannot offer himself or herself as a delegate, uncommitted to any candidate, to participate in a political convention. Op. Jud. Quals. Comm. No. 108 (Feb. 29, 1988).  

An inactive senior judge may appropriately engage in political activities, but only as a private citizen with absolutely no reference being made to his or her judicial position. Op. Jud. Quals. Comm. No. 206 (May 2, 1996).  


 Holding of Other Office
.  

County attorney serving as magistrate. - A county attorney can run for the position of magistrate without resigning as county attorney in view of amended former Canon 7, which deleted the requirement of former Canon 7A(3) that a judge must resign before becoming a candidate for a nonjudicial office. Op. Jud. Quals. Comm. No. 59 (Aug. 3, 1984).  
A county attorney can continue to serve as such if the attorney is elected to the position of magistrate, but under O.C.G.A. § 15-10-22(b) that person could not practice in his or her own court or appear in any matter as to which he or she had exercised any jurisdiction. Op. Jud. Quals. Comm. No. 59 (Aug. 3, 1984).  
A county attorney also serving as magistrate is clearly disqualified to practice in his or her own court under O.C.G.A. § 15-10-22(b), and he or she cannot circumvent this disqualification through the device of appointing a part-time magistrate and prosecuting his or her cases before him or her. Op. Jud. Quals. Comm. No. 59 (Aug. 3, 1984).  

Superior Court clerk serving as assistant magistrate. - There is no apparent reason why a clerk of a Superior Court judge could not apply for the position of assistant magistrate of the magistrate court in an adjoining county in which the clerk resides. Op. Jud. Quals. Comm. No. 91 (Nov. 5, 1986).  

State court solicitor need not resign before becoming candidate for judge of court. Op. Jud. Quals. Comm. No. 118 (May 31, 1988).  

But political party chair must resign. - The chair of a county Democratic committee, vice president of the Georgia association of Democratic county chair, and a member of the state committee of the Democratic party must resign from these positions upon becoming a candidate for judicial office. Op. Jud. Quals. Comm. No. 118 (May 31, 1988).  

Appointed magistrate qualifying for other judicial office. - An appointed magistrate, serving under an elected magistrate, need not resign or take a leave of absence upon qualifying as a candidate for Chief Magistrate or Judge of the Probate Court since the Code of Judicial Conduct, as amended effective March 15, 1984, no longer contains any prohibition against a judge becoming a candidate for political office while retaining the judge's judicial position. Op. Jud. Quals. Comm. No. 75 (Oct. 25, 1985).  

Municipal Court judge serving in General Assembly. - There appears to be no express ethical prohibition against dual service as a part-time judge and serving as a member of the General Assembly; however, in campaigning for the legislative position, the prestige of the judicial position must never be misused, traded upon, nor allowed to become embroiled in political controversy.  Op. Jud. Quals. Comm. No. 230 (June 24, 1998).  


 Campaign Conduct Generally
.  

Applicability of canon to candidates for judicial appointment. - Former Canon 7B did not apply to candidates for judicial appointment. Op. Jud. Quals. Comm. No. 82 (May 1, 1986).  

Subdivision B1(c) of former Canon 7 did not prohibit fair and truthful criticism of an opponent, but such criticism may not be of such a nature as to bring the candidate's own impartiality or that of the judiciary into question. Op. Jud. Quals. Comm. No. 207 (May 2, 1996).  

Photographs. - An incumbent judge may use a photograph of himself or herself seated at the judge's bench wearing judicial robes in advertising for reelection. Op. Jud. Quals. Comm. No. 55 (June 8, 1984).  

References to self as judge. - An incumbent judge may refer to himself or herself as a judge in a campaign for reelection and advertising connected therewith. Op. Jud. Quals. Comm. No. 55 (June 8, 1984).  

Attorney's wearing of a "badge" stating candidacy for judge while in the local courthouse and/or trying cases is inappropriate. Op. Jud. Quals. Comm. No. 227 (Apr. 24, 1998).  

Use of official stationery. - An incumbent judge may use official letterhead stationery and envelopes (paid for at personal expense) in a campaign for reelection. Op. Jud. Quals. Comm. No. 55 (June 8, 1984).  

Judge's secretary serving on county Democratic executive committee. - Service by the secretary of a judge on a county Democratic executive committee would not constitute a violation of former Canon 7, unless it was undertaken or conducted on behalf of the judge, or the judge undertook to influence or control the secretary's activity as a member of the committee. Op. Jud. Quals. Comm. No. 58 (Aug. 3, 1984).  

Advertising. - It would not be appropriate for a candidate for judge to publish a newspaper advertisement with language appearing below the judge's photograph stating that the ad was paid for by the candidate  and asking that contributions be sent to the committee to elect the candidate. Op. Jud. Quals. Comm. No. 210 (May 24, 1996).  
It would not be appropriate for a candidate for Judge of the State Court to use the designation "Judge" in political advertising without clearly designating therein the judicial position currently held by such candidate. Op. Jud. Quals. Comm. No. 211 (May 24, 1996).  
It would not be appropriate for a candidate for Judge of the Probate Court to use the designation "Judge" in political advertising if in fact the candidate does not presently hold a judicial position. Op. Jud. Quals. Comm. No. 212 (May 24, 1996).  
A television ad by a candidate in a contested election for the Court of Appeals which fell far short of the dignity appropriate to any judicial office and was incompatible with the longstanding ethical precepts recognized by judicial conduct organizations nationwide required the issuance and dissemination of an advisory opinion by the Commission.  Op. Jud. Quals. Comm. No. 213 (June 28, 1996).  
The mere use of the term "Conservative" in a political advertisement would not be inappropriate. Op. Jud. Quals. Comm. No. 214(June 28, 1996).  

Contents of political literature of candidates in non-partisan elections. - Candidates for non-partisan judicial office may include information in their political literature concerning their political party affiliation and offices they have held in partisan organizations. Op. Jud. Quals. Comm. No. 90 (Oct. 24, 1986).  
The campaign committee of a candidate for a non-partisan judicial office may send letters to registered political voters identifying the candidate's past political party affiliation, offices the candidate has held and services the candidate has performed for that political party, the candidate's past voting record and the candidate's opponents in past partisan primaries. Op. Jud. Quals. Comm. No. 90 (Oct. 24, 1986).  

Bumper stickers. - It would not be appropriate for a sitting judge to display a bumper sticker on the judge's personal vehicle reading "RE-ELECT (NAME OF INCUMBENT JUDGE)" and to also publicly state: "I'm doing all I can to help my friend (name of incumbent judge)." Op. Jud. Quals. Comm. No. 209 (May 24, 1996).  

The activity prohibited by the language used in subdivision B(2) of former Canon 7 was a candidate's personally seeking any form of public expression of support or other form of written endorsement for use in a judicial campaign; the language did not prohibit candidates from personally establishing committees to obtain public statements of support nor prohibit committees from publicizing the names of the individual members in such fashion as to maintain the dignity appropriate to judicial office. Op. Jud. Quals. Comm. No. 205 (Mar. 22, 1996).  
A campaign committee for a candidate for a non-partisan judicial office may not send a letter to registered voters which represent that the candidate is qualified for the office because of the candidate's past political party affiliation. Op. Jud. Quals. Comm. No. 90 (Oct. 24, 1986).  

Political activity of judicial candidate's spouse. - The spouse of a candidate for judicial office should not serve on a county political committee. Op. Jud. Quals. Comm. No. 27 (June 10, 1978).  

Municipal officer may serve on campaign finance committee. - Subdivision B(1)(b) of former Canon 7 would not prohibit an individual from acting on the finance committee of a candidate for judicial office simply because that individual was a municipal officer. Op. Jud. Quals. Comm. No. 4 (Apr. 28, 1976).  

Answering hypothetical questions. - It is inappropriate for a judicial officer or candidate for judicial appointment to address or answer questions requiring rulings on hypothetical cases or which would involve the exercise of judicial discretion. Op. Jud. Quals. Comm. No. 82 (May 1, 1986).  

Answering candidate questionnaires. - Candidates for judicial positions are prohibited from responding to  candidate questionnaires involving substantive issues of law submitted by political action committees and other similar organizations. Op. Jud. Quals. Comm. No. 228 (Apr. 24, 1998).  


 Campaign Funds
.  

Candidate's establishment of fund-raising committee. - A finance committee appointed by a candidate for judicial office may raise funds with which to pay the qualifying fee of the candidate. Op. Jud. Quals. Comm. No. 41 (July 19, 1980).  
An incumbent judge who had opposition in a primary could establish a committee to sponsor a dinner and solicit contributions to make up primary campaign deficit provided the dinner was held and the solicitation conducted prior to the general election and the judge did not participate in the dinner or solicitations. Op. Jud. Quals. Comm. No. 7 (Aug. 31, 1976).  
A candidate for judicial office need not appoint a campaign committee for expenditures when the candidate will not accept contributions and the only funds expended will be the candidate's personal funds. Op. Jud. Quals. Comm. No. 5 (July 7, 1976).  

Selection of committee members. - A candidate for a judicial office may recruit members for his or her campaign committee. Op. Jud. Quals. Comm. No. 106 (Nov. 20, 1987).  

Setting committee fund-raising goals. - A candidate for a judicial office may set fund-raising goals for the committee and inform the committee of this goal, so long as the discussions do not themselves involve solicitation or coercion. Op. Jud. Quals. Comm. No. 106 (Nov. 20, 1987).  

Setting specific goals for members. - A candidate for a judicial office may not set specific fund-raising goals for each member of the committee and inform each member as to the amount of his or her specific goal since that would appear to be coercive and a direct participation in the solicitation process. Op. Jud. Quals. Comm. No. 106 (Nov. 20, 1987).  

Participation in fund-raising dinner. - A judge may not participate in a dinner to raise funds for the judge's qualification fee and other campaign expenses. Op. Jud. Quals. Comm. No. 22 (Jan. 28, 1978).  

Subdivision A(2) of former Canon 7 authorized judicial candidates to attend political gatherings (such as a "fish fry") for which tickets have been sold by the candidate's campaign committee and to speak to such gatherings on their own behalf without any mention or solicitation of funds. Op. Jud. Quals. Comm. No. 205 (Mar. 22, 1996).  

Time fund-raising supper may be held. - A supper held to raise primary campaign expenses can be held no earlier than six months before the primary election and no later than the date of the last contested primary or election in which the candidate participates. Op. Jud. Quals. Comm. No. 22 (Jan. 28, 1978).  

Attendance at fund-raising events. - Attendance by a potential candidate for magistrate judge at fund-raising events for other political candidates is not inappropriate.  Op. Jud. Quals. Comm. No. 203 (Dec. 15, 1995).  

Solicitation of funds. - Former Canon 7B(2) prohibited candidates, including incumbent judges, from soliciting contributions, but established committees may solicit campaign funds on behalf of candidates from the general public. Op. Jud. Quals. Comm. No. 56 (June 8, 1984).  
The sentence, "Such committees are not prohibited from soliciting campaign contributions and public support from lawyers," is not a limitation on solicitation of funds and support but means that campaign committees may solicit from lawyers in addition to the general public. Op. Jud. Quals. Comm. No. 56 (June 8, 1984).  

A candidate for judicial office can reimburse oneself for campaign expenditures from surplus campaign contributions at the conclusion of the campaign without violating this rule, but before using such surplus funds for such a purpose, a judge should take special care to be sure that existing documentation justifies this use and that the documentation is preserved and that all reporting requirements of the Campaign Financial Disclosure Act (O.C.G.A. § 21-5-1 et seq.) (now the Ethics in Government Act) are fully complied with. Op. Jud. Quals. Comm. No. 62 (Nov. 14, 1984).  

A candidate for judicial office may be informed of the amount contributed by and names of contributors to the candidate's campaign. Op. Jud. Quals. Comm. No. 85 (June 2, 1986).  
A candidate for judicial office may make a written acknowledgment to contributors to the candidate's campaign. Op. Jud. Quals. Comm. No. 85 (June 2, 1986).  

——————————

Rule 4.1. Political conduct in general.

Rules text
(A)  A judge or a judicial candidate for public election to judicial office shall not: 
  
(1)  act or hold himself or herself out as a leader or hold any office in a political organization; 
  
(2)  make speeches for a political organization or candidate or publicly endorse another candidate for public office; or 
  
(3)  solicit funds for or pay an assessment or make a contribution to a political organization, or purchase tickets for political party dinners or other functions, except as authorized in Rule 4.1 (B). 
  
(B)  Judges and judicial candidates holding an office filled either by retention election or by public election between competing candidates may attend political gatherings and speak to such gatherings on their own behalf when they are candidates for election or re-election. 
  
Commentary: A judicial candidate does not publicly endorse another candidate for public office by having his or her name on the same ballot.  
  

——————————

Rule 4.2. Campaign conduct.

Rules text
(A)  Judicial candidates: 
  
(1)  shall prohibit officials or employees subject to their direction or control from doing for them what they are prohibited from doing under this Canon, and shall not allow any other person to do for them what they are prohibited from doing under this Canon; 
  
(2)  shall not make statements or promises that commit the candidate with respect to issues likely to come before the court that are inconsistent with the impartial performance of the adjudicative duties of judicial office; 
  
(3)  shall not use or participate in the publication of a false statement of fact, or make any misleading statement concerning themselves or their candidacies, or concerning any opposing judicial candidate or candidacy, with knowledge of the statement's falsity or with reckless disregard for the statement's truth or falsity; 
  
(4)  shall be responsible for the content of any statement or advertisement published or communicated in any medium by a campaign committee, if the judicial candidate knew of or recklessly disregarded the content of said statement or advertisement prior to its release; and 
  
(5)  except where a statement or advertisement is published or communicated by a third party, shall be responsible for reviewing and approving the content of his or her statements and advertisements, and those of his or her campaign committee. Failure to do so will not be a defense to a complaint for violation of this Canon. 
  
(B)  Judicial candidates may personally solicit campaign contributions and publicly stated support. Judicial candidates, including incumbent judges, shall not use or permit the use of campaign contributions for the private benefit of themselves or members of their families. 
  
Commentary: [1] This Canon does not prohibit a judge or judicial candidate from publicly stating his or her personal views on disputed issues, see Republican Party v. White, 536 U.S. 765 (122 S. Ct. 2528, 153 L. Ed. 2d 694) (2002). To ensure that voters understand a judge's duty to uphold the Constitution and laws of Georgia where the law differs from his or her personal belief, however, judges and judicial candidates are encouraged to emphasize in any public statement their duty to uphold the law regardless of their personal views.  
  
[2] Rule 4.2 (A) (2) prohibits judicial candidates from making comments that might impair the fairness of pending proceedings or impending matters. This provision does not restrict arguments or statements to the court or jury by a lawyer who is a judicial candidate, or rulings, statements, or instructions by a judge that may appropriately affect the outcome of a matter.  
  
[3] Judicial candidates may receive questionnaires or requests for interviews from the media and from issue advocacy or other community organizations that seek to learn their views on disputed or controversial legal or political issues. Rule 4.2 (A) (2) does not specifically address judicial responses to such inquiries. Depending upon the wording and format of such questionnaires, judicial candidates' responses might be viewed as pledges, promises, or commitments to perform the adjudicative duties of office other than in an impartial way. To avoid violating Rule 4.2 (A) (2), therefore, judicial candidates who respond to media and other inquiries should also give assurances that they will keep an open mind and will carry out their adjudicative duties faithfully and impartially if elected. Judicial candidates who do not respond may state their reasons for not responding, such as the danger that answering might be perceived by a reasonable person as undermining a successful judicial candidate's independence or impartiality, or that it might lead to frequent disqualification. See Rule 2.11 (A) (5).  
  
[4] The determination of whether a judicial candidate knows of falsity or recklessly disregards the truth or falsity of his or her public communication is an objective one.  
  
[5] Judicial candidates are sometimes the subject of false, misleading, or unfair allegations made by opposing judicial candidates, third parties, or the media. For example, false or misleading statements might be made regarding the identity, present position, experience, qualifications, or judicial rulings of a judicial candidate. In other situations, false or misleading allegations may be made that bear upon a judicial candidate's integrity or fitness for judicial office. As long as the judicial candidate does not violate the Rules of Canon 4, the judicial candidate may make a factually accurate public response. In addition, when an independent third party has made unwarranted attacks on a judicial candidate's opponent, the judicial candidate may disavow the attacks, and request the third party to cease and desist.  
  
[6] Subject to Rules 4.2 (A) (2) and 4.2 (A) (3), a judicial candidate is permitted to respond directly to false, misleading, or unfair allegations made against him or her during a campaign, although it is preferable for someone else to respond if the allegations relate to a pending proceeding.  
  
[7] Judicial candidates must be scrupulously fair and accurate in all statements made by them and by their campaign committees. Rules 4.2 (A) (4) and 4.2 (A) (5) obligate judicial candidates and their campaign committees to refrain from making statements that are false or misleading, or that omit facts necessary to make the communication considered as a whole not materially misleading.  
  
[8] The use of campaign committees is encouraged, because they may better maintain campaign decorum and reduce campaign activity that may cause requests for recusal, or the appearance of partisanship with respect to issues or the parties that require recusal.  
  

——————————

Rule 4.3. Candidacy for appointive judicial office.

Rules text
A judicial candidate seeking appointment to judicial office may: 
  
(A)  communicate with the appointing or confirming authority, including any selection, screening, or nominating commission or similar agency; and 
  
(B)  seek endorsements for the appointment from any person or organization other than a partisan political organization. 
  
Commentary: When seeking support or endorsement, or when communicating directly with an appointing or confirming authority, judicial candidates for appointive office must not make any pledges, promises, or commitments that are inconsistent with the impartial performance of the adjudicative duties of the office. See Rule 4.2 (A) (2).  
  

——————————

Rule 4.4. Reserved.


——————————

Rule 4.5. Candidacy for non-judicial office.

Rules text
(A)  Upon becoming a candidate for a non-judicial elective office, a judge shall resign from judicial office, unless permitted by law to continue to hold judicial office, but regardless the judge must comply with all applicable provisions of this Code. 
  
(B)  Upon becoming a candidate for a non-judicial appointive office, a judge is not required to resign from judicial office, provided that the judge complies with State law and with applicable provisions of this Code. 
  
Commentary: [1] It is highly unlikely that any judge who engages in active campaigning for a non-judicial elective office could do so without violating a Canon 4 norm of permissible campaign practice. It is also more likely that such a judge will experience strict scrutiny of campaign behavior and will remain subject to professional discipline for any violation of the rules of judicial campaign behavior. Therefore, as suggested by this Rule, "resign to run" presents the better professional practice.  
  
[2] In campaigns for non-judicial elective public office, candidates may make pledges, promises, or commitments related to positions they would take and ways they would act when elected to office. Although appropriate in campaigns for non-judicial elective office, this manner of campaigning is inconsistent with the role of judges, who must remain fair and impartial to all who bring disputes before them for resolution.  
  
[3] This Rule ensures that judges who become candidates for non-judicial elective office cannot misuse the judicial office to promote that candidacy, and prevents post-campaign retaliation by such judges in the event of their defeat in such an election.  
  

——————————

Rule 4.6. Applicability of the political conduct rules.

Rules text
This Canon generally applies to all incumbent judges and judicial candidates. A successful or unsuccessful judicial candidate, whether or not an incumbent, is subject to judicial discipline by the appropriate authority for improper campaign conduct. 
  
Commentary: Even when subject to public election, a judge plays a role different from that of a legislator or executive branch official. Rather than making decisions based upon the expressed views or preferences of the electorate, a judge makes decisions based upon the law and the facts of every case. Therefore, in furtherance of this interest, judges and judicial candidates must, to the greatest extent possible, be free and appear to be free from political influence and political pressure. This Canon imposes narrowly tailored restrictions upon the political and campaign activities of all judges and judicial candidates, taking into account the various methods of selecting judges.  
  

——————————

 Appendix: Citations to Terminology.

Rules text
As used in this Code of Judicial Conduct, its Canons, Rules, and Commentary, as well as the Preamble, Terminology, and Application sections, the terms of art listed below are presented by using special text where they appear (italic  in Canons, Rules, and Preamble, Terminology, and Application sections, and regular text in Commentary) and may be located using the following cross-reference citations.  
  
"Aggregate"  See Rule 2.11 (A) (4); Commentary [8], [9], and [10]  for Rule 2.11; Rule 3.15 (A) (2). 
  
"Appropriate action"  See Terminology Section; Rule 2.15 (A) and (B). 
  
"Appropriate authority"  See Terminology Section; Application Section; Commentary [4]  for Rule 2.11; Rule 2.15 (A), (B), and (D); Commentary [1] and [2]  for Rule 2.15. 
  
"Campaign committee"  See Terminology Section; Commentary [12] (i), (ii), and (iii)  for Rule 2.11; Rule 4.2 (A) (4) and (5); Commentary [7] and [8]  for Rule 4.2. 
  
"Campaign contribution disclosure report"  See Commentary [2] and [11]  for Rule 2.11. 
  
"Comment"  See Rule 2.10 (A) and (D); Commentary [1] and [2]  for Rule 2.10; Commentary [2]  for Rule 4.2. 
  
"Contribution"  See Terminology Section; Rule 2.11 (A) (4) and (A) (4) (a), (b), (d), (g), (h); Commentary [8], [9], [10], and [12]  for Rule 2.11; Rule 4.1 (A) (3); Rule 4.2 (B). 
  
"De minimis"  See Terminology Section; Rule 2.11 (A) (2) (c); Commentary [2]  for Rule 3.11. 
  
"Degree of relationship"  See Rule 2.11 (A) (2). 
  
"Domestic partner"  See Terminology Section; Rule 2.11 (A) (2) and (B); Rule 3.11 (E); Rule 3.13 (D) (1) and (D) (10); Rule 3.14. 
  
"Economic interest"  See Rule 3.11 (E). 
  
"Election cycle"  See Terminology Section; Commentary [8] and [9]  for Rule 2.11. 
  
"Family"  See Terminology Section; Application Section; Rule 2.4; Rule 2.11 (C); Commentary [7]  for Rule 2.11; Rule 3.8 (A); Commentary [1]  for Rule 3.11; Rule 3.13 (D) (10); Commentary [4]  for Rule 3.13. 
  
"Fiduciary"  See Application Section; Rule 2.11 (B); Rule 3.8; Rule 3.8 (A), (B), and (C); Commentary for Rule 3.8;  Rule 3.11 (E). 
  
"Financial disclosure statement'  See Commentary [2]  and [11] for Rule 2.11. 
  
"Impartial," "impartiality," and "impartially"  See Preamble; Terminology Section; Canon 1; Rule 1.2 (A) and (B); Commentary [1] and [3]  for Rule 1.2; Canon 2; Rule 2.2; Commentary [2]  for Rule 2.3; Commentary for Rule 2.6; Commentary [1]  for Rule 2.7; Commentary [3] for Rule 2.8; Rule 2.10; Commentary [1]  for Rule 2.10; Rule 2.11 (A), Rule 2.11 (A) (4) (h), and (A) (5); Commentary [1] and [5]  for Rule 2.11; Rule 2.13 (a) (1); Rule 3.1 (C); Rule 3.6; Commentary [1]  for Rule 3.6; Rule 3.7 (B); Commentary [1]  for Rule 3.7; Rule 3.11 (B); Commentary [2]  for Rule 3.11; Rule 3.12; Rule 3.13 (A) (2); Commentary [5], [6], and [8]  for Rule 3.13; Commentary [1]  for Rule 4.2; Rule 4.5. 
  
"Impending matter"  See Terminology Section; Rule 2.9 (A) and (C); Commentary [9] and [11] for Rule 2.9; Rule 2.10 (A); Commentary [1]  for Rule 2.10; Rule 2.11 (A) (1) and (A) (4) (f); Commentary [2]  for Rule 4.2. 
  
"Impropriety"  See Preamble; Canon 1; Commentary [2] and [3]  for Rule 1.2; Canon 2; Commentary [1]  for Rule 3.6; Commentary [6]  for Rule 3.13. 
  
"Independence"  See Preamble; Scope; Terminology Section; Canon 1; Rule 1.2; Commentary [1]  for Rule 1.2; Commentary [1]  for Rule 2.10; Commentary  for Rule 3.4; Commentary [1]  for Rule 3.7; Rule 3.12; Rule 3.13 (A) (2); Commentary [5], [6], and [8]  for Rule 3.13; Commentary [3]  for Rule 4.2. 
  
"Integrity"  See Preamble; Terminology Section; Canon 1; Rule 1.2; Commentary [1] and [3]  for Rule 1.2; Commentary [1] for Rule 2.10; Commentary [1]  for Rule 2.15; Commentary [1]  for Rule 3.6; Rule 3.12; Rule 3.13 (A) (2); Commentary [5], [6], and [8]  for Rule 3.13. 
  
"Intimate partner"  See Terminology Section; Rule 2.11 (A) (2) and (B); Rule 3.11 (E); Rule 3.13 (D) (1) and (D) (10); Rule 3.14. 
  
"Invidious discrimination"  See Rule 3.6 (A) and (B); Commentary [1], [2], and [3]  for Rule 3.6. 
  
"Judicial candidate"  See Scope; Application Section; Terminology Section; Rule 2.11 (A) (4) (g) and (A) (5); Commentary [12]  for Rule 2.11; Rule 4.1 (A) and (B); Commentary  for Rule 4.1; Rule 4.2 (A), (A) (3), (A) (4), and (B); Commentary [1], [2], [3], [4], [5], [6], and [7]  for Rule 4.2; Rule 4.3; Commentary  for Rule 4.3; Rule 4.6; Commentary  for Rule 4.6. 
  
"Knowingly," "knowledge," "known" or "knows"  See Terminology Section; Commentary [2]  for Rule 2.2; Rule 2.11 (A) (1), (A) (2) (c) and (A) (2) (d); Commentary [8] and [12]  for Rule 2.11; Rule 2.15 (A) and (B); Commentary [1] and [2]  for Rule 2.15; Rule 3.6 (B). 
  
"Law"  See Preamble; Terminology Section; Application Section; Rule 1.1; Rule 2.1; Rule 2.4; Rule 2.6; Commentary [3]  for Rule 2.7; Commentary [4]  for Rule 2.8; Rule 2.9 (A), (A) (2), and (A) (5); Commentary [4]  for Rule 2.9; Commentary [9] and [11]  for Rule 2.11; Rule 3.2; Rule 3.4; Rule 3.7 (A) (1), (A) (2), and (A) (3); Commentary [1] and [3]  for Rule 3.7; Rule 3.10; Rule 3.13 (A) (1) and (D) (1) (a); Commentary [1]  for Rule 4.2; Rule 4.5 (A) and (B); Commentary  for Rule 4.6. 
  
"Member of a judge's family residing in the judge's household"  See Rule 2.11 (A) (2). 
  
"Non-public information"  See Rule 2.10 (A). 
  
"Pending proceeding"  See Terminology Section; Rule 2.9 (A) and (C); Commentary [9] and [11]  for Rule 2.9; Rule 2.10 (A); Commentary [1] f or Rule 2.10; Rule 2.11 (A) (1) and (A) (4) (f); Commentary [2]  for Rule 4.2. 
  
"Personally solicit"  See Rule 3.7 (A) (3) and (B) (2); Rule 4.2 (B). 
  
"Political organization"  See Rule 4.1 (A) (1), (A) (2), and (A) (3); Rule 4.3 (B). 
  
"Public election"   
  
"Require"  See Commentary [1] and [3]  for Rule 2.1; Rule 2.3 (C); Commentary [1]  for Rule 2.3; Rule 2.8 (A); Rule 2.9 (A) (1); Rule 2.10 (C). 
  
"Serious crime"  See Rule 2.15 (D). 
  
"Support"  See Terminology Section; Rule 2.11 (A) (4), and (A) (4) (a), (b), (d), (e), (h); Rule 4.2 (B). 
  

  Editor's notes. - "Law" was amended effective September 22, 2016.  

——————————

RULES AND REGULATIONS FOR THE ORGANIZATION AND GOVERNMENT OF THE STATE BAR OF GEORGIA

Rule
 		 Effective Date.
Part I. Creation and Organization
 Chapter 1. Creation and Organization
 		Rule 1-101. Creation.
 		Rule 1-102. Powers.
 		Rule 1-103. Purposes.
 Chapter 2. Membership
 		Rule 1-201. Membership.
 		Rule 1-202. Classes of Members.
 		Rule 1-203. Practice by Active Members; Nonresidents.
 		Rule 1-204. Good Standing.
 		Rule 1-205. Bar of Judicial Circuit.
 		Rule 1-206. Affiliate Members.
 		Rule 1-206.1. Law Student Members.
 		Rule 1-207. Change of Address.
 		Rule 1-208. Resignation from Membership.
 		Rule 1-209. Failure to Pay Child Support Obligations.
 Chapter 3. Board of Governors
 		Rule 1-301. Government by Board of Governors.
 		Rule 1-302. Composition.
 		Rule 1-303. Meetings.
 		Rule 1-304. Election of Members of Board of Governors.
 		Rule 1-305. Change in Geographical Limits of Judicial Circuits.
 		Rule 1-306. Vacancies; Ties.
 Chapter 4. Officers
 		Rule 1-401. Designation and Terms.
 		Rule 1-402. Election of Officers.
 		Rule 1-403. Vacancies; Ties.
 		Rule 1-404. Eligibility of President-elect.
 Chapter 5. Finance
 		Rule 1-501. (See Editor's notes.) License Fees.
 		Rule 1-501.1. (See Editor's notes.) License Fees - Late Fee.
 		Rule 1-502. Amount of License Fees.
 		Rule 1-502.1. Fees for Associates.
 		Rule 1-503. Disbursements.
 		Rule 1-504. Bonds.
 		Rule 1-505. Audit.
 		Rule 1-506. Clients' Security Fund Assessment.
 		Rule 1-507. Bar Facility Assessment.
 Chapter 6. Bylaws
 		Rule 1-601. Adoption and Amendment Generally.
 		Rule 1-602. Proposed Bylaws and Amendments.
 Chapter 7. Committees and Sections
 		Rule 1-701. Executive Committee.
 		Rule 1-702. Standing Committees; Special Committees.
 		Rule 1-703. Young Lawyers Division.
 		Rule 1-704. Sections.
 		Rule 1-705. Senior Lawyers Section.
 Chapter 8. Meetings
 		Rule 1-801. Annual Meeting.
 		Rule 1-801.1. Annual Midyear Meeting.
 		Rule 1-802. Special Meetings.
 		Rule 1-803. Notice.
Part II. Admission to the Bar
 Chapter 1. Admission to the Bar
 		Rule 2-101. Admission to the Bar.
Appendix Provisional Admission to the Practice of Law in Georgia
                  Part III. Canons of Ethics [Reserved]
Part IV. Georgia Rules of Professional Conduct
 Chapter 1. Georgia Rules of Professional Conduct and Enforcement Thereof
 		Rule 4-101. (See Editor's notes.) Enforcement of Professional Standards.
 		 Preamble and Scope.
 		Rule 4-102. Disciplinary Action; Levels of Discipline; Georgia Rules of Professional Conduct.
 Part One - Client-Lawyer Relationship
 Part Two - Counselor
 Part Three - Advocate
 Part Four - Transactions With Persons Other Than Clients
 Part Five - Law Firms and Associations
 Part Six - Public Service
 Part Seven - Information About Legal Services
 Part Eight - Maintaining the Integrity of the Profession
 Part Nine - Miscellaneous
 		Rule 4-103. Multiple Violations.
 		Rule 4-104. Mental Incapacity and Substance Abuse.
 		Rule 4-105. Reserved.
 		Rule 4-106. Conviction of a Crime; Suspension and Disbarment.
 		Rule 4-107. Reserved.
 		Rule 4-108. Conduct Constituting Threat of Harm to Clients or Public; Emergency Suspension.
 		Rule 4-109. Refusal or Failure to Appear for Reprimand; Suspension.
 		Rule 4-110. Reserved.
 		Rule 4-111. Audit for Cause.
 Chapter 2. Disciplinary Proceedings
 		Rule 4-201. State Disciplinary Board.
 		Rule 4-201.1. State Disciplinary Review Board.
 		Rule 4-202. Receipt of Grievances; Initial Review by Bar Counsel.
 		Rule 4-203. Powers and Duties of the State Disciplinary Board.
 		Rule 4-203.1. Uniform Service Rule.
 		Rule 4-204. Investigation and Disposition by State Disciplinary Board - Generally.
 		Rule 4-204.1. Notice of Investigation.
 		Rule 4-204.2. Reserved.
 		Rule 4-204.3. Answer to Notice of Investigation Required.
 		Rule 4-204.4. Finding of Probable Cause; Referral to Special Master.
 		Rule 4-204.5. Letters of Instruction.
 		Rule 4-205. Confidential Discipline; In General.
 		Rule 4-206. Confidential Discipline; Contents.
 		Rule 4-207. Formal Letters of Admonition and Confidential Reprimands; Notification and Right of Rejection.
 		Rule 4-208. Confidential Discipline; Effect in Event of Subsequent Discipline.
 		Rule 4-208.1. Notice of Discipline.
 		Rule 4-208.2. Notice of Discipline; Contents; Service.
 		Rule 4-208.3. Rejection of Notice of Discipline.
 		Rule 4-208.4. Formal Complaint Following Notice of Rejection of Discipline.
 		Rule 4-209. Docketing by Supreme Court; Appointment of Special Master; Challenges to Special Master.
 		Rule 4-209.1. Appointment of Coordinating Special Master and Special Masters.
 		Rule 4-209.2. Compensation of Coordinating Special Master and Special Masters.
 		Rule 4-209.3. Powers and Duties of the Coordinating Special Master.
 		Rule 4-210. Powers and Duties of Special Masters.
 		Rule 4-211. Formal Complaint; Service.
 		Rule 4-211.1. Dismissal after Formal Complaint.
 		Rule 4-212. Answer of Respondent; Discovery.
 		Rule 4-213. Evidentiary Hearing.
 		Rule 4-214. Report of the Special Master.
 		Rule 4-215. Powers and Duties of the State Disciplinary Review Board.
 		Rule 4-216. Proceedings Before the State Disciplinary Review Board.
 		Rule 4-217. Reserved.
 		Rule 4-218. Judgments.
 		Rule 4-219. Publication and Protective Orders.
 		Rule 4-220. Notice of Punishment or Acquittal; Administration of Reprimands.
 		Rule 4-221. Hearing Procedures.
 		Rule 4-221.1. Confidentiality of Investigations and Proceedings.
 		Rule 4-221.2. Burden of Proof; Evidence.
 		Rule 4-221.3. Pleadings and Communications Privileged.
 		Rule 4-222. Limitation.
 		Rule 4-223. Advisory Opinions.
 		Rule 4-224. Expungement of Records.
 		Rule 4-225. Jurisdiction.
 		Rule 4-226. Immunity.
 		Rule 4-227. Petitions for Voluntary Discipline.
 		Rule 4-228. Receiverships.
Appendix Composition of the State Disciplinary Board Interim Provisions
                   Chapter 3. Reinstatement
 		Rules 4-301 through 4-306. [Reserved].
 Chapter 4. Advisory Opinions
 		Rule 4-401. Informal Advisory Opinions.
 		Rule 4-402. The Formal Advisory Opinion Board.
 		Rule 4-403. Formal Advisory Opinions.
 		Rule 4-404. Immunity.
Internal Rules
 Rules of Conduct and Procedure of the State Disciplinary Board
 1. Oaths of Office.
 2. Powers and Duties.
 3. Meetings.
 4. Election of Offices; Powers and Duties.
 5. Original Pleadings.
 6. Review of the Report of the Special Master.
 7. Report to the Supreme Court and Recommendation of Discipline.
 8. Preparation of Reprimands.
 9. Challenges to the Competency, Qualifications or Objectivity of Review Board.
 10. Removal of Board Members.
 11. Disqualification.
 12. Petitions for Reinstatement.
 13. Reimbursement of Expenses.
Part V. Amendment and Effective Date
 Chapter 1. Amendment
 		Rule 5-101. Filing; Notice.
 		Rule 5-102. Objection to Amendment.
 		Rule 5-103. Oral Argument.
 		Rule 5-104. Dues Increase or Decrease; Special Procedure.
 Chapter 2. Effective Date
 		Rule 5-201. Effective Date.
Part VI. Arbitration of Fee Disputes
 		Preamble.
 Chapter 1. Committee on Arbitration of Attorney Fee Disputes
 		Rule 6-101. Administration of Program.
 		Rule 6-102. Committee Membership.
 		Rule 6-103. Terms.
 		Rule 6-104. Powers and Duties of Committee.
 		Rule 6-105. Staff's Responsibilities.
 Chapter 2. Jurisdictional Guidelines
 		Rule 6-201. Petition.
 		Rule 6-202. Service of Petition.
 		Rule 6-203. Answer.
 		Rule 6-204. Accepting Jurisdiction.
 		Rule 6-205. Termination or Suspension of Proceedings.
 		Rule 6-206. Revocation.
 Chapter 3. Selection of Arbitrators
 		Rule 6-301. Roster of Arbitrators.
 		Rule 6-302. Neutrality of Arbitrators.
 		Rule 6-303. Selection of Arbitrators.
 		Rule 6-304. Qualifications of Lawyer Arbitrators.
 		Rule 6-305. Powers and Duties of Arbitration Panel.
 		Rule 6-306. Compensation.
 Chapter 4. Rules of Procedure
 		Rule 6-401. Representation by Counsel.
 		Rule 6-402. Time and Place of Arbitration Hearing.
 		Rule 6-403. Attendance and Participation at Hearing.
 		Rule 6-404. Stenographic Record.
 		Rule 6-405. Death, Disability, or Resignation of Arbitrator.
 		Rule 6-406. Discovery, Subpoenas, and Witnesses.
 		Rule 6-407. Adjournments.
 		Rule 6-408. Arbitrators' Oath.
 		Rule 6-409. Order of Proceedings.
 		Rule 6-410. Arbitration in the Absence of a Party.
 		Rule 6-411. Evidence.
 		Rule 6-412. Written Contract.
 		Rule 6-413. Closing of Hearings.
 		Rule 6-414. Reopening of Hearings.
 		Rule 6-415. Waiver of Rules.
 		Rule 6-416. Waiver of Oral Hearings.
 		Rule 6-417. Award.
 		Rule 6-418. Time of Award.
 		Rule 6-419. Form of Award.
 		Rule 6-420. Award Upon Settlement.
 		Rule 6-421. Service of Award Upon Parties.
 		Rule 6-422. Communication with Arbitrators.
 		Rule 6-423. Interpretation and Application of Rules.
 Chapter 5. Post-Award Proceedings
 		Rule 6-501. Confirmation of Award in Favor of Client.
 		Rule 6-502. Confirmation of Award in Favor of Attorney.
 		Rule 6-503. Procedure Where Lawyer Refuses to be Bound.
 Chapter 6. Confidentiality, Record Retention, and Immunity
 		Rule 6-601. Confidentiality.
 		Rule 6-602. Record Retention.
 		Rule 6-603. Immunity.
 Chapter 7. Confidentiality
Part VII. Lawyer Assistance Program
 		Preamble.
 Chapter 1. Lawyer Assistance Committee
 		Rule 7-101. Committee.
 		Rule 7-102. Membership.
 		Rule 7-103. Responsibility.
 		Rule 7-104. Funding.
 Chapter 2. Guidelines for Operation
 		Rule 7-201. Education, Information and Awareness.
 		Rule 7-202. Volunteers.
 		Rule 7-203. Procedures for Receiving and Action on Information Concerning Request for Assistance.
 		Rule 7-204. Definitions.
 Chapter 3. Procedures
 		Rule 7-301. Outsourcing of Clinical Services.
 		Rule 7-302. Confidentiality.
 		Rule 7-303. Reports.
 		Rule 7-304. Immunity.
 		Rule 7-305. [Repealed].
 		Rule 7-306. Immunity.
Part VIII. Continuing Legal Education
 Chapter 1. Minimum Requirements for Continuing Legal Education
 		Rule 8-101. Purpose.
 		Rule 8-102. Definitions.
 		Rule 8-103. Commission on Continuing Lawyer Competency.
 		Rule 8-104. Education Requirements and Exemptions.
 		Rule 8-105. Annual Report.
 		Rule 8-106. Hours and Accreditation.
 		Rule 8-107. Grace and Noncompliance.
 		Rule 8-108. Reinstatement.
 		Rule 8-109. Confidentiality.
 		Rule 8-110. Immunity.
Part IX. Professionalism
 		Rule 9-101. Purpose.
 		Rule 9-102. Chief Justice's Commission on Professionalism.
Part X. Clients' Security Fund
 		Preamble.
 		Rule 10-101. Fund Established.
 		Rule 10-102. Definitions.
 		Rule 10-103. Funding.
 		Rule 10-104. Board of Trustees.
 		Rule 10-105. Investigations.
 		Rule 10-106. Eligible Claims.
 		Rule 10-107. Payments.
 		Rule 10-108. Right to Payment and Right of Appeal.
 		Rule 10-109. Restitution and Subrogation.
 		Rule 10-110. Immunity.
 		Rule 10-111. Confidentiality.
 		Rule 10-112. Repeal of Resolution.
Part XI. Law Practice Management Program
 		 Preamble.
 Chapter 1. Confidentiality
 		Rule 11-101. Confidentiality.
 Chapter 2. Oversight Committee
 		Rule 11-201. Committee.
 		Rule 11-202. Membership.
 		Rule 11-203. Terms.
 		Rule 11-204. Purpose and Responsibility.
 		Rule 11-205. Staff and Funding.
 		Rule 11-206. Consultation Fees.
 		Rule 11-207. Immunity.
Part XII. Consumer Assistance Program
 		 Preamble.
 		Rule 12-101. Client Assistance Committee.
 		Rule 12-102. Supervision.
Judicial District Professionalism Program
Part XIV. Rules Governing the Investigation and Prosecution of the Unlicensed Practice of Law
 14-1. Preamble
 		Rule 14-1.1. Jurisdiction.
 		Rule 14-1.2. Duty of the State Bar of Georgia.
 14-2. Definitions
 		Rule 14-2.1. Generally.
 14-3. Standing Committee
 		Rule 14-3.1. Generally.
 		Rule 14-3.2. Staff Counsel and Counsel for the Bar.
 14-4. District Committees
 		Rule 14-4.1. Generally.
 14-5. Complaint Processing and Initial Investigatory Proceedings
 		Rule 14-5.1. Complaint processing.
 14-6. Procedures for Investigation
 		Rule 14-6.1. Hearings.
 		Rule 14-6.2. Subpoenas.
 		Rule 14-6.3. Recommendations and disposition of complaints.
 14-7. Proceedings Before A Judge.
 		Rule 14-7.1 Proceedings for injunctive relief.
 14-8. Confidentiality
 		Rule 14-8.1. Files.
 14-9. Advisory Opinions
 		Rule 14-9.1. Procedures for issuance of advisory opinions on the unlicensed practice of law.
 14-10. Immunity
 		Rule 14-10.1. Generally.
Part XVI. Institute of Continuing Legal Education of the State Bar of Georgia
 		Rule 16-101. Preamble and Establishment of the Institute of Continuing Legal Education.
 		Rule 16-102. ICLE Board.
 		Rule 16-103. Powers and Duties of the ICLE Board.
 		Rule 16-104. Director.
 		Rule 16-105. Finances.
 		Rule 16-106. Staff Liaison.
Cross references. - Educational seminars; expenses and payment; continuing education requirements, § 15-11-59.  
Law reviews. -  For article, "Risky Business:  The Art of Reducing Litigation Uncertainty and Settling Cases:  More Than a Feelin':  Using Small Group Research to Inform Settlement Decisions in Civil Lawsuits," see 34 Ga. St. U.L. Rev. 685 (2015). For article, "Risky Business:  The Art of Reducing Litigation Uncertainty and Settling Cases:  Decision Tree Analysis:  A Means of Reducing Litigation Uncertainty and Facilitating Good Settlements," see 34 Ga. St. U.L. Rev. 715 (2015). For article, "Before You Accept that Friend Request or Publish that Post: Ethical Issues for Consideration in Social Media Interaction," see 24 Ga. St. B.J. 19 (Aug. 2018). For article, "Toward a Parent-Inclusive Attorney-Client Privilege," see 53 Ga. L. Rev. 991 (2019). For article, "Creative Lawyering for Social Change," see 35 Ga. St. U.L. Rev. 529 (2019). For article, "The Model Rules of Autonomous Conduct: Ethical Responsibilities of Lawyers and Artificial Intelligence," see  35 Ga. St. U.L. Rev. 1073 (2019). For article, "Legal Intelligence Through Artificial Intelligence Requires Emotional Intelligence: A New Competency Model for the 21st Century Legal Professional," see 35 Ga. St. U.L. Rev. 1153 (2019). For article, "Where Do We Go From Here?  Transformation and Acceleration of Legal Analytics in Practice," see 35 Ga. St. U.L. Rev. 1245 (2019). For article, "Legal Analytics, Social Science and Legal Fees: Remaining 'Legal Spend' Decisions in an Evolving Industry," see 35 Ga. St. U.L. Rev. 1269 (2019). For article, "Artificial Intelligence and Law: An Overview," see 35 Ga. St. U.L. Rev. 1305 (2019). For annual survey on legal ethics, see 71 Mercer L. Rev. 157 (2019). For article, "Protecting the Authority to Self-Regulate," see 24 Ga. St. B.J. 6 (Feb. 2019).  

  For comment, "That's Not Fair!," see 20 Ga. St. Bar. J. 48 (April 2015). For comment, "What Have I Done to Deserve This?," see 20 Ga. St. Bar. J. (June 2015). For comment, "I'm a Lawyer,  Not a Tech Geek!," see 21 Ga. St. Bar. J. 58 (August 2015).  

 Effective Date.

Created and established December 6, 1963 by order of the Supreme Court of Georgia (219 Ga. 873), amended by subsequent orders and recodified November 30, 1976. Republished as amended June 9, 1978 and June 26, 1979. Amended by subsequent orders of January 28, 1980; February 26, 1980; March 25, 1981; November 16, 1981; September 28, 1982; January 25, 1983; November 4, 1983; October 2, 1984; October 3, 1985; October 8, 1985; February 26, 1986; May 1, 1986; February 5, 1988; March 15, 1989; March 22, 1989; May 4, 1989; May 24, 1989; December 1, 14, and 28, 1989; July 3, 1990; November 8, 1990; January 1, 1991; July 1, 1991; March 26, 1992; April 16, 1992; July 9, 1992; October 1, 1992; February 11, 1993; February 19, 1993; February 10, 1994; April 14, 1994; December 29, 1994; December 19, 1996; June 12, 2000; February 1, 2001; September 10, 2003; November 8, 2003; June 8, 2004; February 3, 2005; January 15, 2008; January 7, 2009; October 6, 2010; January 13, 2011; November 3, 2011; March 9, 2012; September 4, 2013; March 21, 2014; July 9, 2015; February 4, 2016; March 3, 2016; May 5, 2016; and June 15, 2017. 
  

  Editor's notes. - The annotations under the "Advisory Opinions" headings in this set of rules are derived from the Advisory Opinions of the State Disciplinary Board of the State Bar of Georgia.  
This volume contains updates to these rules through those contained in the court's order, effective June 15, 2017.   


JUDICIAL DECISIONS

For discussion of constitutionality of T. 15, Ch. 19, Art. 2, relating to establishment of a unified bar. See Sams v. Olah, 225 Ga. 497, 169 S.E.2d 790 (1969), cert. denied, 397 U.S. 914, 90 S. Ct. 916, 25 L. Ed. 2d 94 (1970).  

Creation of unified state bar is judicial function. - In proposing that the Supreme Court create a unified bar, he General Assembly did not have the authority to circumscribe the court by denying it the right to adopt rules and regulations on its own initiative. Since the court had the power to create the State Bar, it must necessarily also have the power to make rules for the government of this administrative arm of the court. Sams v. Olah, 225 Ga. 497, 169 S.E.2d 790 (1969), cert. denied, 397 U.S. 914, 90 S. Ct. 916, 25 L. Ed. 2d 94 (1970).  

The State Bar Act does authorize the adoption of disciplinary rules and regulations. - The purpose of T. 15, Ch. 19, Art. 2 was to initiate the creation of the State Bar of Georgia. It eliminated any conflicting claims of coordinate branches of government to such power. Its adoption encouraged the court to exercise its inherent power in this regard. In response thereto, but in the exercise of an inherent judicial function, the Supreme Court acted and the State Bar of Georgia was created. Although the article was not essential for such action, it is a valid legislative enactment and not subject to constitutional attack. The rules and regulations are therefore not a nullity. Sams v. Olah, 225 Ga. 497, 169 S.E.2d 790 (1969), cert. denied, 397 U.S. 914, 90 S. Ct. 916, 25 L. Ed. 2d 94 (1970).  

Civil cause of action. - An alleged violation of a rule of the Code of Professional Responsibility, standing alone, cannot serve as a legal basis to support plaintiff's civil action seeking money damages. Findley v. Davis, 202 Ga. App. 332, 414 S.E.2d 317 (1991).  


ADVISORY OPINIONS

A lawyer who is engaged in the practice of law and another profession which is closely related to law must govern his conduct according to the professional standards of the legal profession while engaging in the nonlegal profession or business. Adv. Op. No. 31 (Nov. 19, 1982).  

——————————

Part I. Creation and Organization

Law reviews. -  For article, "How Not to Get Thrown in Jail," see 22 Ga. Bar. J. 17 (June 2017).  

——————————

Chapter 1. Creation and Organization


Cross references. - Further provisions as to qualifications for district attorneys, Ga. Const. 1983, Art. VI, Sec. VIII, Para. I.  
Law reviews. -  For article, "Turmoil at the Normative Core of Lawyering: Uncomfortable Lessons from the 'Metaethics' of Legal Ethics," see 49 Emory L.J. 1 (2000).  

——————————

Rule 1-101. Creation.

Rules text
Pursuant to the authority of this court and the Act of the General Assembly approved by the Governor on March 11, 1963 (Georgia Laws 1963, page 70) the State Bar of Georgia is hereby created and established. 
  

——————————

Rule 1-102. Powers.

Rules text
The State Bar of Georgia shall be a legal entity; may sue and be sued; shall have perpetual existence; may contract; may purchase, receive, lease, acquire, own, hold, improve, use, and otherwise deal with real and personal property and any legal or equitable interest in property, wherever located; may sell, convey, mortgage, pledge, lease, exchange, and otherwise dispose of all or any part of its property; may adopt and use an official seal; shall establish a principal office; and shall have such other powers, privileges and duties as may be reasonable and necessary for the proper fulfillment of its purposes. 
  

——————————

Rule 1-103. Purposes.

Rules text
The purposes of the State Bar of Georgia shall be: 
  
(a)  to foster among the members of the bar of this State the principles of duty and service to the public; 
  
(b)  to improve the administration of justice; and 
  
(c)  to advance the science of law. 
  
Law reviews. -  For article, "State Bar Strengthens Legislative Efforts," see 23 Ga. St. B.J. 116 (1987).  

——————————

Chapter 2. Membership


——————————

Rule 1-201. Membership.

Rules text
All persons now or hereafter who are: 
  
(1)  authorized to practice law in this State; or 
  
(2)  authorized to act as a Foreign Law Consultant shall be members of the State Bar of Georgia. 
  


JUDICIAL DECISIONS

Cited in LeaseFirst v. Paulk, 200 Ga. App. 497, 408 S.E.2d 707 (1991).  

——————————

Rule 1-202. Classes of Members.

Rules text
Membership in the State Bar of Georgia shall consist of five classes: active, foreign law consultant, emeritus, disabled and inactive. The bylaws shall make provision for the registration of each active member and the location of his or her principal office for the practice of law, the registration of each foreign law consultant and the location of his or her principal office, and the registration of emeritus and inactive members and their mailing addresses. Only active members and emeritus members may vote on any State Bar matter or election or nominate an active member for office. Emeritus members can vote only in person or electronically. 
  
(a)  Inactive members.  All lawyers who are neither engaged in the practice of law nor holding themselves out as practicing attorneys nor occupying any public or private position in which they may be called upon to give legal advice or counsel, to examine the law or to pass upon the legal effect of any act, document, or law may be inactive members at their election. Members who are in military service may be inactive if they so elect. 
  
(b)  Active members.  Active members shall be all other lawyers including judges but excluding foreign law consultants. Only active members of the State Bar of Georgia in good standing may hold office in the State Bar of Georgia. 
  
(c)  Foreign law consultants.  Foreign law consultants shall be those persons who are licensed under the Rules Governing Admission to the Practice of Law as adopted by the Supreme Court of Georgia. 
  
(d)  Emeritus members.  Any member in good standing of the State Bar of Georgia who will attain the age of 70 years in a Bar year and who shall have been admitted to the practice of law for at least 25 years, five years of which must be as a member in good standing of the State Bar of Georgia, may request emeritus status from the State Bar upon petition to and approval by the Membership Department. When approved, the member shall hold emeritus status. An emeritus member of the State Bar shall not be required to pay dues or annual fees, and may not hold office in the State Bar of Georgia. An emeritus member of the State Bar of Georgia shall not be privileged to practice law except that an emeritus member may handle pro bono cases referred by either an organized pro bono program recognized by the Pro Bono Project of the State Bar of Georgia or a non-profit corporation that delivers legal services to the poor. An emeritus member may be reinstated to active or inactive membership upon application to the Membership Department and payment of non-prorated dues for the year in which the emeritus member returns to active or inactive service. 
  
(e)  Disabled members.  Any member of the State Bar of Georgia may petition the Executive Committee for disabled status provided the member meets one of the following criteria: 
  
(1)  the member has been determined to be permanently disabled by the Social Security Administration; or 
  
(2)  the member is in the process of applying to the Social Security Administration for permanent disability status; or 
  
(3)  the member has been determined to be permanently disabled or disabled for a period in excess of one year by an insurance company and is receiving payments pursuant to a disability insurance policy; or 
  
(4)  the member has a signed statement from a medical doctor that the member is permanently disabled, or disabled for a period in excess of one year, and unable to practice law. 
  
Upon the Executive Committee's grant of the member's petition for disability status, the disabled member shall be treated as an inactive member of the State Bar of Georgia and shall not be privileged to practice law. A member holding disabled status shall not be required to pay dues or annual fees. A disabled member shall continue in such status until the member requests reinstatement by written application to the Membership Department of the State Bar of Georgia. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 1-203. Practice by Active Members; Nonresidents.

Rules text
No person shall practice law in this State unless such person is an active member of the State Bar of Georgia in good standing; except as provided below: 
  
1.  A person who is not a member of the State Bar of Georgia, but who is licensed to practice in a state or states other than Georgia, and is in good standing in all states in which such person is licensed, may be permitted to appear in the courts of this state in isolated cases in the discretion of the judge of such court; or 
  
2.  A person who is not a member of the State Bar of Georgia, but who is licensed to practice in a state or states other than Georgia, and is in good standing in all states in which such person is licensed, may be permitted to appear in the courts of this state if such person:  
  
i.  is enrolled in a full time graduate degree program at an accredited law school in this state; and 
  
ii.  is under the supervision of a resident attorney; and 
  
iii.  limits his or her practice to the appearance in the courts of this state to the extent necessary to carry out the responsibilities of such graduate degree program. 
  
3.  A person who is admitted to the Bar as a foreign law consultant pursuant to Part E of the Rules Governing the Admission to the Practice of Law as adopted by the Supreme Court of Georgia, Ga. Ct. & Bar Rules, p. 12-1 et seq., may render legal services in the state of Georgia solely with respect to the laws of the foreign country (i.e., a country other than the United States of America, its possessions and territories) where such person is admitted to practice, to the extent provided by and in strict compliance with the provisions of Part D of the Rules Governing Admission to Practice, but shall not otherwise render legal services in this State. 
  
4.  Persons who are authorized to practice law in this State are hereby authorized to practice law as sole proprietorships or as partners, shareholders, or members of: 
  
i.  partnerships under OCGA § 14-8-1 et seq.; or 
  
ii.  limited liability partnerships under OCGA § 14-8-1 et seq.; or 
  
iii.  professional corporations under OCGA § 14-7-1 et seq.; or 
  
iv.  professional associations under OCGA § 14-10-1 et seq.; or 
  
v.  limited liability companies under OCGA § 14-11-100 et seq. 
  

Cross references. - Provision of legal services following determination of major disaster, Rules of the Supreme Court of Georgia, Part XXI.   


JUDICIAL DECISIONS

Discretion of court. - Whether an attorney licensed in another state will be permitted to appear in a specific case in the courts of Georgia is generally a matter for the discretion for the trial court in the absence of abuse. CSX Transp., Inc. v. McCord, 202 Ga. App. 365, 414 S.E.2d 508 (1991), cert. denied, 202 Ga. App. 905, 414 S.E.2d 508 (1991).  

Signature of complaint by noncomplying attorney. - Absence of a signature by an attorney in compliance with this rule and O.C.G.A. § 9-11-11(a) is a defect which a party may timely cure by amending the complaint to add the name and signature of a Georgia attorney. Bandy v. Hospital Auth., 174 Ga. App. 556, 332 S.E.2d 46 (1985).  

Appearances within narrow specialty. - Where the activities of the out-of-state attorney in Georgia appear to be limited to cases within a narrow specialty in which he has a genuine expertise and there is no indication that he is involved in using this provision for pro hac vice appearances to circumvent Georgia's licensing requirements or conduct a general practice of law, there is no abuse in the trial court's special admission of him. CSX Transp., Inc. v. McCord, 202 Ga. App. 365, 414 S.E.2d 508 (1991), cert. denied, 202 Ga. App. 905, 414 S.E.2d 508 (1991).  

Cited in LeaseFirst v. Paulk, 200 Ga. App. 497, 408 S.E.2d 707 (1991).  


RESEARCH REFERENCES

ALR. - Attorneys: revocation of state court pro hac vice admission, 64 A.L.R.4th 1217.  

——————————

Rule 1-204. Good Standing.

Rules text
No person shall be deemed a member in good standing: 
  
(a)  while delinquent after September 1 of any year for nonpayment of the annual license fee and any costs or fees of any type as prescribed in Chapter 5, Rule 1-501 (a)-(c); 
  
(b)  while suspended for disciplinary reasons; 
  
(c)  while disbarred; 
  
(d)  while suspended for failure to comply with continuing legal education requirements; or 
  
(e)  while in violation of Rule 1-209 for failure to pay child support obligations. 
  

  Editor's notes. - This rule was amended effective May 5, 2016.  


JUDICIAL DECISIONS

Failure to pay license fees. - In an action to collect legal fees, question as to whether attorney was authorized to practice law because of failure to pay his license fee should have been decided before denial of defendant's motion to withdraw admissions. Howell v. Styles, 221 Ga. App. 781, 472 S.E.2d 548 (1996).  
Attorney who has not paid his bar dues is not a member in good standing of the State Bar and is not authorized to practice law in the state. McCormick v. Acree, 232 Ga. App. 834, 503 S.E.2d 88 (1998).  

——————————

Rule 1-205. Bar of Judicial Circuit.

Rules text
Each member who is a resident of this State shall be considered a member of the bar of the judicial circuit in which his principal office for the practice of law is located, or, at his election, the circuit in which he resides, or if he has no office, the circuit in which he resides or last resided. 
  

——————————

Rule 1-206. Affiliate Members.

Rules text
In addition to the membership and classes of membership provided in this Chapter, the State Bar may recognize as affiliates, without the rights and privileges of membership, members of the legal profession not authorized to practice law in Georgia, but who are licensed to practice law in another state or the District of Columbia, and are in good standing in all jurisdictions in which they are licensed. Affiliate members may be furnished copies of appropriate publications and may be entitled to attend and participate, without the right to vote or hold office, in those meetings and activities conducted by the State Bar and any of its component parts or sections. 
  

——————————

Rule 1-206.1. Law Student Members.

Rules text
In addition to the membership and classes of membership provided in this Chapter, the State Bar may recognize as law student members, without the rights and privileges of membership, those law students currently enrolled in a law school approved by the American Bar Association or any law school approved by the Georgia Board of Bar Examiners. Law student members may be furnished copies of appropriate publications electronically and may be entitled to attend and participate, without the right to vote or hold office, in those meetings and activities conducted by the State Bar and any of its component parts or sections. 
  

——————————

Rule 1-207. Change of Address.

Rules text
All members of the State Bar of Georgia shall keep the Membership Department of the State Bar of Georgia informed of their current name, official address and telephone number. It is incumbent upon those authorized to practice to keep the membership information current and accurate. The Court and the State Bar of Georgia may rely on the official address given to the Membership Department and failure on the part of a member to notify the Membership Department may have adverse consequences to a member. The choice of a member to use only  a post office box address on the Bar membership records shall constitute an election to waive personal service in any proceedings between the Bar and the member. Notification given to any department of the Bar other than the Membership Department shall not satisfy this requirement. 
  

  Editor's notes. - This rule was amended effective November 3, 2011.  

——————————

Rule 1-208. Resignation from Membership.

Rules text
(a)  Resignation while in good standing. A member of the State Bar of Georgia in good standing may, under oath, petition the Executive Committee for leave to resign from the State Bar of Georgia. Upon acceptance of such petition by the Executive Committee by majority vote, such person shall not practice law in this state nor be entitled to any privileges and benefits accorded to active members of the State Bar of Georgia in good standing unless such person complies with part (f) or part (g) of this Rule. 
  
(b)  Resignation while delinquent or suspended for failure to pay dues or for failure to comply with continuing legal education requirements. A member of the State Bar of Georgia who is delinquent or suspended (but not terminated) for failure to pay dues or failure to comply with continuing legal education requirements may, under oath, petition the Executive Committee for leave to resign from the State Bar of Georgia. Upon acceptance of such petition by the Executive Committee by majority vote, such person shall not practice law in this state nor be entitled to any privileges and benefits accorded to active members of the State Bar of Georgia unless such person complies with part (f) or part (g) of this Rule. 
  
(c)  A petition for leave to resign from membership with the State Bar of Georgia shall comply with the following: 
  
(1)  the petition shall be filed under oath with the Executive Director of the State Bar of Georgia and shall contain a statement that there are no disciplinary actions or criminal proceedings pending against the petitioner; and 
  
(2)  the petition shall contain a statement as to whether the petition is being filed under part (a) or part (b) of this Rule. If the petition is being filed under part (b), the petition shall state the term of the delinquency and/or suspension for failure to pay dues or to comply with continuing legal education requirements. 
  
(d)  No petition for leave to resign shall be accepted if there are disciplinary proceedings or criminal charges pending against the member, or if the member is not in good standing for failure to pay child support obligations under Bar Rule 1-209. A petition filed under this Rule shall constitute a waiver of the confidentiality provisions of Rule 4-221 (d) as to any pending disciplinary proceedings. 
  
(e)  Resignation shall not be a bar to institution of subsequent disciplinary proceedings for any conduct of the resigned person occurring prior to the resignation. If the penalty imposed on the resigned member is disbarment or suspension, the status of the member shall be changed from "resigned member" to that of a person so disciplined. 
  
(f)  A petition filed under this Rule shall not toll the provisions of Rule 1-501 (c). 
  
(g)  Readmission within five years after resignation. For a period of five years after the effective date of a voluntary resignation, the member of the State Bar of Georgia who has resigned pursuant to this Rule may apply for readmission to the State Bar of Georgia upon completion of the following terms and conditions: 
  
(1)  payment in full of any delinquent dues, late fees and penalties owing at the time the petition for leave to resign was accepted, and payment in full of the current dues for the year in which readmission is sought; 
  
(2)  payment of a readmission fee to the State Bar of Georgia equal to the amount the member seeking readmission would have paid during the period of resignation if he or she had instead elected inactive status; 
  
(3)  for resignations while suspended for failure to comply with continuing legal education requirements under part (b) of this Rule, submission of a certificate from the Commission on Continuing Lawyer Competency declaring that the suspended member is current on all requirements for continuing legal education; and 
  
(4)  submission to the membership department of the State Bar of Georgia of a determination of fitness from the Board to Determine Fitness of Bar Applicants. Provided the former member seeking readmission has applied to the Board to Determine Fitness of Bar Applicants before the expiration of the five-year period after his or her resignation, the former 6 member shall be readmitted upon submitting a determination of fitness even if the five-year period has expired. 
  
(h)  Readmission after five years. After the expiration of five years from the effective date of a voluntary resignation, the former member must comply with the Rules Governing Admission to the Practice of Law in Georgia as adopted by the Supreme Court of Georgia. 
  

  Editor's notes. - This rule was amended effective October 6, 2010, September 4, 2013 and June 14, 2018.  

——————————

Rule 1-209. Failure to Pay Child Support Obligations.

Rules text
(a)  Obligation to pay child support. A Bar member shall not wilfully refuse, as determined by a court of competent jurisdiction under the procedures of OCGA § 19-6-28.1, to timely pay a child support obligation and continue such refusal for thirty days after said determination becomes final. A certified copy of a court order finding that the member has wilfully failed to maintain compliance with child support obligations shall be conclusive evidence of an infraction of this Rule. So long as a member is complying fully with the purge provisions of a court order of contempt for non-payment of child support, this Rule shall not apply. 
  
(b)  Not in good standing upon non-compliance. In the event a court of competent jurisdiction makes a finding, under the procedures of OCGA § 19-6-28.1 that a member has wilfully failed to timely pay a child support obligation and continues such refusal for thirty days after said determination becomes final, the member shall be deemed not to be in good standing and shall remain in such status until such time as the noncompliance is corrected. 
  
(c)  Action by State Bar of Georgia. Upon receipt of a certified copy of an order by a court of competent jurisdiction, under the procedures of OCGA § 19-6-28.1, finding that a member has failed to timely pay a child support obligation and continues such refusal for thirty days after said determination becomes final, a notice shall be mailed by certified mail to the member's current address contained in the membership records of the State Bar. The notice is deemed received whenever actually received or five days after the notice is mailed, whichever is sooner. 
  
(d)  Return to good standing. A member deemed not to be in good standing under this Rule shall be deemed to be in good standing upon providing the Executive Director of the State Bar a certified copy of a court order finding that the delinquency has been satisfied and by paying an administrative fee set by the Executive Committee. The member shall be returned to good standing only upon compliance with the foregoing conditions. 
  


JUDICIAL DECISIONS

Petition for voluntary discipline rejected. - Attorney's petition for voluntary discipline requesting that the supreme court impose discipline to run concurrently with the suspension with conditions the attorney was already serving was rejected because the attorney had not refunded $1,000 to the attorney's client; the attorney's potential sanction was increased as the attorney not only had the prior infractions for which suspensions were previously imposed, but also an earlier three-month suspension as to four other clients; and, in aggravation of punishment, in addition to the three suspensions, the attorney's disciplinary history showed two administrative suspensions for failure to pay Bar dues and another administrative suspension for the attorney's failure to pay child support. In the Matter of Polk, 303 Ga. 675, 814 S.E.2d 327 (2018).  

——————————

Chapter 3. Board of Governors


——————————

Rule 1-301. Government by Board of Governors.

Rules text
The government of the State Bar of Georgia shall be vested in a Board of Governors. 
  

——————————

Rule 1-302. Composition.

Rules text
a.  The Board of Governors shall be composed of the following: 
  
1.  The President, the President-elect, the Immediate Past President, the Secretary, the Treasurer, the President of the Young Lawyers Division, the President-elect of the Young Lawyers Division, the Immediate Past President of the Young Lawyers Division and the Attorney General of Georgia; 
  
2.  the number of Board of Governors members for each Judicial Circuit as existed on January 1, 2001, plus an additional 7 Board of Governor members to be elected from the Atlanta Circuit. 
  
i.  Each Judicial Circuit shall have an additional member for each additional five hundred active members of the State Bar added to that circuit after January 1, 2001. The size of the Board of Governors, excluding those designated in subsection (a)(1) above, shall not exceed 150, except as set out in subsection (b) below. 
  
ii.  If the geographical limits of a judicial circuit are changed, and by reason of said change there is a reduction in the number of Superior Court judges to which that circuit was entitled on July 1, 1979, then and in that event, there shall be a corresponding reduction in the number of members of the Board of Governors representing that circuit provided there was more than one Board member representing that circuit. In the event that there is such a reduction, the last created post will be the first post eliminated.  
  
iii.  If the change in the geographical limits of a judicial circuit does not result in a reduction in the number of Superior Court judges in such circuit, then such circuit shall retain at least as many members of the Board of Governors as it had on July 1, 1979. Additional Board representation will be determined by the number of active members of the State Bar residing in that circuit as provided above. A change in the name of a judicial circuit shall have no effect upon that circuit's Board of Governors' representatives, except as otherwise provided. 
  
3.  two representatives of the active members of the State Bar of Georgia residing outside of the State of Georgia, who themselves must be residents of different states of the United States. The nonresident representative shall be an active member of the State Bar of Georgia in good standing residing outside of the State of Georgia. 
  
4.  three members appointed as follows: The President-elect in office when this rule becomes effective shall appoint three members to the Board of Governors. Thereafter, the President-elect shall appoint the number of such members whose term expired at the annual meeting at which the President-elect assumed office. The appointed members shall be chosen in such a manner as to promote diversity within the Board of Governors. 
  
b.  Upon the creation of a new circuit, such circuit shall be entitled to elect one member to the Board of Governors even if the cap of 150 Board of Governors members has been reached, and if the cap has not been reached, may be entitled to elect additional members depending on the number of active members of the State of Georgia residing in the circuit as provided above. 
  
c.  A member of the Board of Governors must be an active member of the State Bar of Georgia in good standing. A member representing a judicial circuit shall be a member of the bar of that circuit. 
  
d.  Members of the Board of Governors shall receive no compensation for their services. 
  

——————————

Rule 1-303. Meetings.

Rules text
The Board of Governors shall hold at least three [3] regular meetings in each year at such times and places as may be determined in accordance with the bylaws and upon such call and notice as may be set forth in the bylaws. 
  

——————————

Rule 1-304. Election of Members of Board of Governors.

Rules text
The State Bar of Georgia shall, in its bylaws, establish the term of office and the method of election of the members of the Board of Governors representing judicial circuits and nonresident members. Such method of election shall ensure that: 
  
(a)  the election will be by secret written or secure electronic ballot; 
  
(b)  each active member of the State Bar of Georgia, in conjunction with a specified number of other active members, will have the right, upon compliance with reasonable conditions, to nominate a candidate from his judicial circuit (or candidates in circuits electing more than one member of the Board of Governors in such election) whose name will be placed on the ballot for his circuit; 
  
(c)  each active member of the State Bar of Georgia residing outside of the State, in conjunction with a specified number of other active nonresident members, will have the right, upon compliance with reasonable conditions, to nominate a candidate from the active members of the State Bar of Georgia residing outside of the State; 
  
(d)  any nominating petition shall bear or be accompanied by a statement signed by the nominee indicating his willingness to serve if elected; 
  
(e)  a ballot for his judicial circuit will be mailed to each active resident member and a ballot will be mailed to each active nonresident member in the case of election of nonresident board member, having printed thereon the names of all qualified nominees for such circuit or nonresident post and space for a write-in vote in ample time for the member to cast the ballot before the time fixed for the election. In lieu of a written ballot, a secure electronic ballot, which meets the requirements above, may be provided to members; 
  
(f)  each nominee shall be entitled to have at least one observer present at the counting of the written ballots from his judicial circuit; and,  
  
(g)  any change in the geographical limits of a judicial circuit or circuits shall automatically terminate the terms of all members elected to the Board of Governors, accordingly in such manners as the bylaws may provide. In the event the geographical limits of a circuit are changed after the notices of election have been distributed to the members of the State Bar of Georgia, then and in that event, the terms of the members of the Board of Governors from such circuits will remain as they were before the change in geographical limits until the election of the Board of Governors to be held the following year. 
  

——————————

Rule 1-305. Change in Geographical Limits of Judicial Circuits.

Rules text
The number and terms of members of the Board of Governors from judicial circuits that have experienced a change in geographical limits shall be determined according to provisions of Rules 1-302(b), 1-304 and as hereinafter provided by Rule 1-701 and the bylaws. 
  

——————————

Rule 1-306. Vacancies; Ties.

Rules text
The bylaws shall provide for filling vacancies in the Board of Governors and for deciding the outcome of tie votes. 
  

——————————

Chapter 4. Officers


——————————

Rule 1-401. Designation and Terms.

Rules text
The officers of the State Bar of Georgia shall include a President, a President-elect, a Secretary, and a Treasurer and may include such other officers as may be specified in the bylaws. The President-elect, the Secretary and the Treasurer shall be elected by the membership in accordance with the bylaws and the results published at the annual meeting. The Secretary and Treasurer shall serve until the next annual meeting. The President-elect shall succeed to The Presidency at the next annual meeting. If there is no President-elect, a President shall also be elected at the same time and in the same manner as the other officers. In the event of death or resignation of the President, the President-elect shall succeed to the presidency, shall serve out the unexpired term, and shall continue to serve for the term during which he would regularly have served as President. The officers shall have duties, rights, and powers as the bylaws may provide. 
  

——————————

Rule 1-402. Election of Officers.

Rules text
The State Bar of Georgia shall, in its bylaws, establish the method of election of the officers. Such method of election shall contain provisions equivalent to those required by Rule 1-304 relating to election of members of the Board of Governors. Officers may be nominated by the Board of Governors. 
  

——————————

Rule 1-403. Vacancies; Ties.

Rules text
The bylaws shall provide for filling vacancies in any office and for deciding the outcome of tie votes. 
  

——————————

Rule 1-404. Eligibility of President-elect.

Rules text
No person shall be eligible for election as President-elect if a member of the judicial circuit in which such person is a member was elected to the office of President-elect at any time within one year immediately prior to the election in which such person is a candidate. 
  

——————————

Chapter 5. Finance


——————————

Rule 1-501. (See Editor's notes.) License Fees.

Rules text
(a)  Annual license fees for membership in the State Bar of Georgia shall be due and payable on July 1 of each year. Upon the failure of a member to pay the license fee by September 1, the member shall cease to be a member in good standing. When such license fees, including any late fees, costs, charges or penalties incurred by the State Bar of Georgia as a result of a cancelled or dishonored payment of any type or kind for the current and prior years have been paid in full, the member shall automatically be reinstated to the status of member in good standing, except as provided in subsection (b) of this Rule. 
  
(b)  In the event a member of the State Bar of Georgia is delinquent in the payment of any license fee, late fee, assessment, reinstatement fee, or cost, charge or penalty incurred by the State Bar of Georgia as a result of a cancelled or dishonored payment of any type or kind and of any nature for a period of one year, the member shall be automatically suspended, and shall not practice law in this state. The suspended member may thereafter lift such suspension only upon the successful completion of all of the following terms and conditions: 
  
(1)  payment of all outstanding dues, assessments, late fees, reinstatement fees, and any and all penalties due and owing before or accruing after the suspension of membership; 
  
(2)  provision to the membership section of the State Bar of Georgia of the following: 
  
(i)  a certificate from the Office of the General Counsel of the State Bar of Georgia that the suspended member is not presently subject to any disciplinary procedure; 
  
(ii)  a certificate from the Commission on Continuing Lawyer Competency that the suspended member is current on all requirements for continuing legal education; 
  
(iii)  a determination of fitness from the Board to Determine Fitness of Bar Applicants; 
  
(3)  payment to the State Bar of Georgia of a non-waivable reinstatement fee as follows: 
  
(i)  $150 for the first reinstatement paid within the first year of suspension, plus $150 for each year of suspension thereafter up to a total of five years; 
  
(ii)  $250 for the second reinstatement paid within the first year of suspension, plus $250 for each year of suspension thereafter up to a total of five years; 
  
(iii)  $500 for the third reinstatement paid within the first year of suspension, plus $500 for each year of suspension thereafter up to a total of five years; or 
  
(iv)  $750 for each subsequent reinstatement paid within the first year of suspension, plus $750 for each year of suspension thereafter up to a total of five years. 
  
The yearly increase in the reinstatement fee shall become due and owing in its entirety upon the first day of each next fiscal year and shall not be prorated for any fraction of the fiscal year in which it is actually paid. 
  
A member who has been suspended pursuant to this Rule may submit in writing to the Executive Committee a request for an extension of time to complete any of the requirements contained in subsection (b). The request must state with particularity the reasons and need for the extension. The Executive Committee, upon sufficient and reasonable cause, may grant such an extension. 
  
(c)  A member suspended under subsection (b) above for a total of five years in succession shall be immediately terminated as a member without further action on the part of the State Bar of Georgia. The terminated member shall not be entitled to a hearing as set out in subsection (d) below. The terminated member shall be required to apply for membership to the Office of Bar Admissions for readmission to the State Bar of Georgia. Upon completion of the requirements for readmission, the terminated member shall be required to pay the total reinstatement fee due under subsection (b) (3) above plus an additional $750 as a readmission fee to the State Bar of Georgia. 
  
(d)  Prior to suspending a member under subsection (b) above, the State Bar of Georgia shall send by certified mail a notice thereof to the last known address of the member as contained in the official membership records. It shall specify the years for which the license fee is delinquent and state that unless either the fee and all penalties related thereto are paid within 60 days or a hearing to establish reasonable cause is requested within 60 days, the membership shall be suspended. 
  
If a hearing is requested, it shall be held at State Bar of Georgia Headquarters within 90 days of receipt of the request by the Executive Committee. Notice of time and place of the hearing shall be mailed at least ten days in advance. The party cited may be represented by counsel. Witnesses shall be sworn; and, if requested by the party cited, a complete electronic record or a transcript shall be made of all proceedings and testimony. The expense of the record shall be paid by the party requesting it, and a copy thereof shall be furnished to the Executive Committee. The presiding member or Special Master shall have the authority to rule on all motions, objections, and other matters presented in connection with the Georgia Rules of Civil Procedure and the practice in the trial of civil cases. The party cited may not be required to testify over his or her objection. 
  
The Executive Committee shall (1) make findings of fact and conclusions of law and shall determine whether the party cited was delinquent in violation of Rule 1-501; and (2) upon a finding of delinquency shall determine whether there was reasonable cause for the delinquency. Financial hardship, short of adjudicated bankruptcy, shall not constitute reasonable cause. A copy of the findings and the determination shall be sent to the party cited. If it is determined that no delinquency has occurred, the matter shall be dismissed. If it is determined that delinquency has occurred but that there was reasonable cause therefor, the matter shall be deferred for one year at which time the matter will be reconsidered. If it is determined that delinquency has occurred without reasonable cause therefor, the membership shall be suspended immediately upon such determination. An appropriate notice of suspension shall be sent to the clerks of all Georgia courts and shall be published in an official publication of the State Bar of Georgia. Alleged errors of law in the proceedings or findings of the Executive Committee or its delegate shall be reviewed by the Supreme Court of Georgia. The Executive Committee may delegate to a Special Master any or all of its responsibilities and authority with respect to suspending membership for license fee delinquency in which event the Special Master shall make a report to the Committee of its findings for its approval or disapproval. 
  
After a finding of delinquency, a copy of the finding shall be served upon the respondent attorney. The respondent attorney may file with the Court any written exceptions (supported by the written argument) said respondent may have to the findings of the Executive Committee. All such exceptions shall be filed with the Clerk of the Supreme Court of Georgia and served on the Executive Committee by service on the General Counsel within 20 days of the date that the findings were served on the respondent attorney. Upon the filing of exceptions by the respondent attorney, the Executive Committee shall within 20 days of said filing file a report of its findings and the complete record and transcript of evidence with the Clerk of the Supreme Court of Georgia. The Supreme Court of Georgia may grant extensions of time for filing in appropriate cases. Findings of fact by the Executive Committee shall be conclusive if supported by any evidence. The Supreme Court of Georgia may grant oral argument on any exception filed with it upon application for such argument by the respondent attorney or the Executive Committee. The Supreme Court of Georgia shall promptly consider the report of the Executive Committee, exceptions thereto, and the responses filed by any party to such exceptions, if any, and enter its judgment. A copy of the Supreme Court of Georgia's judgment shall be transmitted to the Executive Committee and to the respondent attorney by the Supreme Court of Georgia. 
  
Within 30 days after a final judgment which suspends membership, the suspended member shall, under the supervision of the Supreme Court of Georgia, notify all clients of said suspended member's inability to represent them and of the necessity for promptly retaining new counsel, and shall take all actions necessary to protect the interests of said suspended member's clients. Should the suspended member fail to notify said clients or fail to protect their interests as herein required, the Supreme Court of Georgia, upon its motion, or upon the motion of the State Bar of Georgia, and after ten days notice to the suspended member and proof of failure to notify or protect said clients, may hold the suspended member in contempt and order that a member or members of the State Bar of Georgia take charge of the files and records of said suspended member and proceed to notify all clients and take such steps as seem indicated to protect their interests. Any member of the State Bar of Georgia appointed by the Supreme Court of Georgia to take charge of the files and records of the suspended member under these Rules shall not be permitted to disclose any information contained in the files and records in his or her care without the consent of the client to whom such file or record relates, except as clearly necessary to carry out the order of the Supreme Court of Georgia. 
  

  Editor's notes. - This rule was amended effective May 5, 2016 and June 15, 2017.  
On April 30, 2020, the Honorable Supreme Court met pursuant to adjournment and issued the following order:   
IN RE: EMERGENCY SUSPENSION AND DEFERRAL OF CERTAIN PROVISIONS OF THE RULES AND REGULATIONS OF THE STATE BAR OF GEORGIA CONCERNING FAILURE TO TIMELY PAY LICENSE FEES    
In the light of the economic disruption that has accompanied the ongoing outbreak of COVID-19 and the financial hardships that many Georgia lawyers have experienced as a result, the State Bar of Georgia has filed an emergency motion to temporarily suspend certain provisions of State Bar Rules 1-501 and 1-501.1 with respect to the failure of a lawyer to timely remit license fees.1 For Bar Year 2020-2021, lawyers are required to remit their license fees no later than July 1, 2020. Rule 1-501.1 provides that, if a lawyer fails to remit the license fees by August 1, the lawyer is to be charged a late fee of $75. And Rule 1-501 provides that, if a lawyer fails to remit the license fees (and any late fee) by September 1, the lawyer ceases to be a member in good standing with the State Bar. The State Bar moves to suspend the provision for a late fee to be assessed on August 1 and to defer the suspension of membership in good standing for a failure to pay license fees from September 1, 2020 until January 1, 2021.  
The Court grants the motion. For Bar Year 2020-2021, license fees are due on July 1, 2020. No late fee, however, will be charged for the failure to remit the license fees by August 1, and no suspension of membership in good standing will result for a failure to pay the license fees by September 1. Any lawyer who has not paid the license fees by January 1, 2021, however, will be charged the $100 late fee for which Rule 1-501.1 provides (separately from its provision for a $75 late fee on August 1), and any such lawyer also will cease at that time to be a member in good standing with the State Bar. This temporary suspension of certain provisions of Rules 1-501 and 1-501.1 is limited to license fees due for Bar Year 2020- 2021.  
1 In its motion, the State Bar also asks the Court to waive State Bar Rule 5-101, which requires notice to the Bar membership at least 30 days prior to the filing of any motion to amend the Bar Rules. Although the motion is captioned as "Motion to Amend 2020-3," it does not actually seek an amendment of Rules 1-501 and 1-501.1. To the contrary, it only seeks an emergency suspension of certain provisions of those rules. Accordingly, the motion is outside the scope of Rule 5-101, and no notice was required.  


RESEARCH REFERENCES

ALR. - Validity of state or municipal tax or license fee upon occupation of practicing law, 50 A.L.R.4th 467.  

——————————

Rule 1-501.1. (See Editor's notes.) License Fees - Late Fee.

Rules text
Any member who has not paid his or her license fee for the State Bar of Georgia on or before August 1 shall be penalized in the amount of $75, which will be added to the member's outstanding license fee. Any member who has not paid his or her license fee on or after January 1 of each year shall be penalized an additional amount of $100 for a total of $175, which will be added to the member's outstanding license fee. 
  
A member may submit a request for waiver of any late fees in writing to the Executive Committee of the State Bar of Georgia. Upon good cause shown, any late fee or penalty imposed by this Rule may be waived by a majority vote of the Executive Committee. 
  

  Editor's notes. - This rule was amended effective June 15, 2017.  
On April 30, 2020, the Honorable Supreme Court met pursuant to adjournment and issued the following order:    
IN RE: EMERGENCY SUSPENSION AND DEFERRAL OF CERTAIN PROVISIONS OF THE RULES AND REGULATIONS OF THE STATE BAR OF GEORGIA CONCERNING FAILURE TO TIMELY PAY LICENSE FEES    
In the light of the economic disruption that has accompanied the ongoing outbreak of COVID-19 and the financial hardships that many Georgia lawyers have experienced as a result, the State Bar of Georgia has filed an emergency motion to temporarily suspend certain provisions of State Bar Rules 1-501 and 1-501.1 with respect to the failure of a lawyer to timely remit license fees.1 For Bar Year 2020-2021, lawyers are required to remit their license fees no later than July 1, 2020. Rule 1-501.1 provides that, if a lawyer fails to remit the license fees by August 1, the lawyer is to be charged a late fee of $75. And Rule 1-501 provides that, if a lawyer fails to remit the license fees (and any late fee) by September 1, the lawyer ceases to be a member in good standing with the State Bar. The State Bar moves to suspend the provision for a late fee to be assessed on August 1 and to defer the suspension of membership in good standing for a failure to pay license fees from September 1, 2020 until January 1, 2021.  
The Court grants the motion. For Bar Year 2020-2021, license fees are due on July 1, 2020. No late fee, however, will be charged for the failure to remit the license fees by August 1, and no suspension of membership in good standing will result for a failure to pay the license fees by September 1. Any lawyer who has not paid the license fees by January 1, 2021, however, will be charged the $100 late fee for which Rule 1-501.1 provides (separately from its provision for a $75 late fee on August 1), and any such lawyer also will cease at that time to be a member in good standing with the State Bar. This temporary suspension of certain provisions of Rules 1-501 and 1-501.1 is limited to license fees due for Bar Year 2020- 2021.  
1 In its motion, the State Bar also asks the Court to waive State Bar Rule 5-101, which requires notice to the Bar membership at least 30 days prior to the filing of any motion to amend the Bar Rules. Although the motion is captioned as "Motion to Amend 2020-3," it does not actually seek an amendment of Rules 1-501 and 1-501.1. To the contrary, it only seeks an emergency suspension of certain provisions of those rules. Accordingly, the motion is outside the scope of Rule 5-101, and no notice was required.  

——————————

Rule 1-502. Amount of License Fees.

Rules text
The amount of such license fees for active members shall not exceed $350.00, and shall annually be fixed by the Board of Governors for the ensuing year; provided, however, that except in the case of an emergency, such annual dues shall not be increased in any one year by more than $25.00 over those set for the next preceding year. The annual license fees for inactive members shall be in an amount not to exceed one-half (1/2) of those set for active members. Subject to the above limitations, license fees may be fixed in differing amounts for different classifications of active and inactive membership, as may be established in the bylaws. 
  

——————————

Rule 1-502.1. Fees for Associates.

Rules text
The amount of fees for associates as provided in Rule 1-206 shall be fixed by the Board of Governors at an amount less than the amount prescribed for active members pursuant to Rule 1-502, but for such amount as will reasonably cover the cost of the publications furnished; provided, however, law student association fees may be fixed at a nominal level. 
  

——————————

Rule 1-503. Disbursements.

Rules text
The Board of Governors shall have the power to direct the disbursement of funds of the State Bar. No officer named herein and no member of the Board of Governors shall receive any compensation for his or her services except that the Board of Governors may provide for the reimbursement of the actual and necessary expenses incurred by officers in the discharge of their duties. 
  

——————————

Rule 1-504. Bonds.

Rules text
Every person having the duty or right to receive or disburse the funds of the State Bar shall be required to furnish bond conditioned on his or her faithful performance with such security as the bylaws or the Board of Governors may require. 
  

——————————

Rule 1-505. Audit.

Rules text
The Board of Governors shall annually cause an audit of the financial affairs of the State Bar to be made, and the bylaws shall provide for the communication of the findings thereof to the membership. 
  

——————————

Rule 1-506. Clients' Security Fund Assessment.

Rules text
(a)  The State Bar of Georgia is authorized to assess each member a fee of $100. This $100 fee may be paid in minimum annual installments of $25 for a period of four years. Each new member of the State Bar of Georgia will also be assessed a similar amount upon admission to the State Bar of Georgia. This fee shall be used only to fund the Clients' Security Fund and shall be in addition to the annual license fee as provided in Rule 1-501 through Rule 1-502. 
  
(b)  For a member who joins the State Bar of Georgia after taking the Georgia Bar Examination, the Clients' Security Fund Assessment shall be due and payable in $25 installments on July 1 of each year, beginning with the second full fiscal year following the year of admission, until the balance of $100 is paid. The failure of a member to pay the minimum annual installments shall subject the member to the same penalty provisions, including late fees and suspension of membership, as pertain to the failure to pay the annual license fee as set forth in Bar Rules 1-501 and 1-501.1. 
  
(c)  For a member who is admitted as a Foreign Law Consultant or who joins without taking the Georgia Bar Examination, and who has not previously paid the Clients' Security Fund Assessment, the full assessment shall be due and payable prior to or upon registration with the State Bar of Georgia. 
  

  Editor's notes. - This rule was amended effective October 6, 2010 and June 14, 2018.  

——————————

Rule 1-507. Bar Facility Assessment.

Rules text
(a)  The State Bar of Georgia is authorized to assess each member of the State Bar of Georgia a fee of $200. This $200 fee may be paid in minimum annual installments of $50 for a period of four years. This fee shall be used to maintain and operate the State Bar offices and shall be in addition to the annual license fee as provided in Rule 1-501 through Rule 1-502 and the Clients' Security Fund Assessment as provided in Rule 1-506. 
  
(b)  For a member who joins the State Bar of Georgia after taking the Georgia Bar Examination, the Bar Facility Assessment shall be due and payable in $50 installments on July 1 of each year, beginning with the second full fiscal year following the year of admission, until the balance of $200 is paid. The failure of a member to pay the minimum annual installments shall subject the member to the same penalty provisions, including late fees and suspension of membership, as pertain to the failure to pay the annual license fee as set forth in Bar Rules 1-501 and 1-501.1. 
  
(c)  For a member who is admitted as a foreign law consultant or joins the State Bar of Georgia without taking the Georgia Bar Examination, and who has not previously paid the Bar Facility Assessment, the full assessment shall be due and payable prior to or upon registration with the State Bar of Georgia. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Chapter 6. Bylaws


——————————

Rule 1-601. Adoption and Amendment Generally.

Rules text
The State Bar of Georgia, at its first annual meeting shall adopt bylaws as directed herein, and at such meeting and any subsequent annual, annual midyear or special meeting may adopt such other bylaws not inconsistent herewith as it may deem necessary and proper and may amend its bylaws from time to time. 
  

——————————

Rule 1-602. Proposed Bylaws and Amendments.

Rules text
The Board of Governors, the Executive Committee or any ten members of the State Bar of Georgia may propose bylaws and amendments thereto for consideration at a midyear, annual or special called membership meeting. Proposals from ten or more members of the State Bar of Georgia must be provided to the Secretary at least 60 days prior to the midyear, annual or special called membership meeting. Written notice of proposed bylaws and amendments shall be published 20 days prior to the midyear, annual or special called meeting of the membership through any one or more of the official publications of the State Bar of Georgia including the official website for the State Bar of Georgia. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Chapter 7. Committees and Sections


——————————

Rule 1-701. Executive Committee.

Rules text
There shall be an Executive Committee composed of such officers and members of the Board of Governors as may be designated in the bylaws, which shall exercise the powers and duties of the Board of Governors when it is not in session, subject to such limitations as the bylaws may provide. The Executive Committee shall also have the authority to supervise the election of the members of the Board of Governors as outlined in Rule 1-304 hereof, and, in particular, to ascertain on or after the first day of January of each year, the number of active members of the State Bar of Georgia who reside in each judicial circuit as of the last day in December of the preceding year; and thereupon to make a determination of whether any judicial circuit may be entitled to additional members of the Board of Governors as provided in Rule 1-302(b) hereof. In addition, whenever a new judicial circuit is created, the Executive Committee shall determine, under the provisions of Rule 1-302(b) and the bylaws, the number of members of the Board of Governors the new circuit is entitled to elect and shall supervise the elections of such members. In the event that the composition of the Board of Governors must be changed, as a result of an increase or decrease in the number of active members of the State Bar of Georgia who reside in each judicial circuit, as a result of the creation of a new judicial circuit, or as a result of a change in the geographical limits of a judicial circuit, the Executive Committee is empowered to take appropriate action to insure that the composition of the board complies with the provisions of Rule 1-302(b), including but not limited to the implementing of the election of additional members and the designation of numerical posts. The Executive Committee shall generally have broad discretionary powers in the conduct of elections. 
  

——————————

Rule 1-702. Standing Committees; Special Committees.

Rules text
Unless otherwise provided in these Rules, there shall be standing and special committees, which shall be composed of such members, serving such terms, appointed in such manner, and having such duties as the bylaws may provide. A statement of the purpose of each committee shall be published annually in the State Bar Directory. 
  

——————————

Rule 1-703. Young Lawyers Division.

Rules text
There shall be a division of the State Bar composed of (1) all members of the State Bar who have not reached their thirty-sixth birthday prior to the close of the preceding Annual Meeting of the State Bar and (2) all members of the State Bar who have been admitted to their first bar less than five years. All persons holding an elective office or post in the Young Lawyers Division who are qualified by age to assume such office or post on the date of his or her election shall remain members of the Young Lawyers Division for the duration of their offices or posts. In the case of a President-elect of the Young Lawyers Division who is qualified by age to assume such office on the date of such person's election, such person shall remain a member of the Young Lawyers Division for the duration of the terms of President and Immediate Past President to which he or she succeeds. 
  
The Young Lawyers Division shall have such organization, powers, and duties as may be prescribed by the Bylaws of the State Bar. 
  

——————————

Rule 1-704. Sections.

Rules text
Such additional sections may be created by the bylaws as may be deemed desirable. 
  

——————————

Rule 1-705. Senior Lawyers Section.

Rules text
There shall be a section of the State Bar composed from time to time of all members of the State Bar who have reached their 65th birthday prior to the close of the preceding Annual Meeting of the State Bar provided, however, that all those members of the State Bar who are between 60 and 65 years of age and are members in good standing of the Senior Section (sometimes called the Senior Law Section) at the time this amendment is adopted shall become members of the Senior Lawyers Section. 
  
The Senior Lawyers Section shall have such organization, powers and duties as may be prescribed by the Bylaws of the State Bar. 
  

——————————

Chapter 8. Meetings


——————————

Rule 1-801. Annual Meeting.

Rules text
An annual meeting of the State Bar of Georgia shall be held each year at such time and place as may be designated by the Board of Governors. 
  

——————————

Rule 1-801.1. Annual Midyear Meeting.

Rules text
An annual midyear meeting of the State Bar of Georgia may be held each year at such time and place as may be designated by the Board of Governors. 
  

——————————

Rule 1-802. Special Meetings.

Rules text
Special meetings of the State Bar of Georgia may be held at such times and places as may be determined by the Board of Governors. The Secretary shall call a special meeting of the State Bar of Georgia upon petition signed by not less than ten percent [10%] of the active members and such special meetings shall be held within sixty [60] days after the petition is filed with the Secretary. The business to be transacted at special meetings shall be specified in the call. 
  

——————————

Rule 1-803. Notice.

Rules text
At least thirty-days notice of the time and place of each annual meeting, annual midyear meeting and any special meeting shall be given in writing by mail to each member at his address shown on the records of the State Bar of Georgia. The notice by mail herein required may be by or through any one or more of the official publications of the State Bar of Georgia. 
  

——————————

Part II. Admission to the Bar


——————————

Chapter 1. Admission to the Bar


——————————

Rule 2-101. Admission to the Bar.

Rules text
No person may be admitted to the State Bar as an active, emeritus or inactive member, or licensed as an attorney to practice law in this State without complying with the Rules Governing Admission to the Practice of Law as adopted by the Supreme Court of Georgia. 
  

________  
  


JUDICIAL DECISIONS

Proof of rehabilitation. - Where an applicant for admission to the bar has a criminal record, his or her burden of establishing present good moral character takes on the added weight of proving full and complete rehabilitation subsequent to conviction, and it is only fitting that proof of rehabilitation be by clear and convincing evidence; and any effort made before the board to evade full disclosure of all pertinent information concerning the past may be considered by the board as evidence of lack of full and complete rehabilitation. In re Cason, 249 Ga. 806, 294 S.E.2d 520 (1982).  


RESEARCH REFERENCES

ALR. - Sexual conduct or orientation as ground for denial of admission to bar, 21 A.L.R.4th 1109.  
Falsehoods, misrepresentations, impersonations, and other irresponsible conduct as bearing on requisite good moral character for admission to bar, 30 A.L.R.4th 1020.  
Validity, construction, and application of enactment, implementation, or repeal of formal educational requirement for admission to the bar, 44 A.L.R.4th 910.  
Failed applicant's right of access to bar examination questions and answers, 57 A.L.R.4th 1212.  


Appendix 



Provisional Admission to the Practice 

of Law in Georgia

In the light of the uncertainty about the duration of the ongoing outbreak of COVID-19 in Georgia and throughout the United States and the extent to which public health may require the continuation for several months of measures to impede the transmission of the. SARS-CoV-2 virus, and after consultation with the Department of Public Health, the Supreme Court of Georgia has determined that the July 2020 administration of the Georgia bar examination should be postponed. To the extent that circumstances permit the administration of the bar examination in September 2020, the Court has directed the Board of Bar Examiners and the Office of Bar Admissions to make the necessary arrangements for the administration of the bar examination on September 9 and 10. The Court recognizes that the postponement of the bar examination may limit the employment prospects and impair the livelihoods of persons who recently have graduated from law school, as well as persons admitted to the practice of law in other jurisdictions who recently have moved to Georgia and are not eligible at this time for admission here without examination. The Court seeks to mitigate these economic hardships while fulfilling its responsibility to protect the public by ensuring that persons engaged in the practice of law are competent to do so. Accordingly, and after consultations with the president of the State Bar of Georgia, the deans of the law schools in Georgia, and the Board of Bar Examiners, the Court issues this emergency order, effective June 1, 2020, to authorize the provisional admission of certain persons to the practice of law for a limited time. 
  

Part One 

Persons Eligible for Provisional Admission under this Order 
  
Section 1-1. Recent Graduates of Law School.   
  
A recent graduate of law school is eligible for provisional admission if he or she: 
  
(a)  Is a graduate of a law school accredited by the American Bar Association and graduated in the 18 months immediately preceding his or her application for provisional admission; 
  
(b)  Is certified as fit to practice law by the Board to Determine Fitness of Bar Applicants; 
  
(c)  Is certified by the dean or a member of the faculty of the law school from which he or she graduated as competent to practice law under supervision; and 
  
(d)  Has not failed a bar examination in any jurisdiction.   
  
Section 1-2. Lawyers Admitted to Practice in Other Jurisdictions.   
  
A lawyer admitted to practice in another jurisdiction is eligible for provisional admission if he or she: 
  
(a)  Is admitted by examination to the practice of law in another jurisdiction in the United States, is in good standing in every jurisdiction in which he or she is admitted to the practice of law, and is not the subject of any pending disciplinary proceedings in any jurisdiction; 
  
(b)  Is certified as fit to practice law by the Board to Determine Fitness of Bar Applicants; and 
  
(c)  Is ineligible for admission upon motion without examination under Part C of the Rules Governing Admission to the Practice of Law.   
  

Part Two 

Process for Provisional Admission under this Order 
  
Section 2-1. Application for Provisional Admission.   
  
To seek provisional admission, any eligible person must submit an application to the Office of Bar Admissions on a form to be issued by the Board of Bar Examiners, along with such additional documentation as the Board of Bar Examiners may require to assess the eligibility of the applicant for provisional admission under this Order. The application shall include an acknowledgement by the applicant that, upon provisional admission under this Order, the applicant is subject to the terms of Part Three of this Order and the Georgia Rules of Professional Conduct, as well as an acknowledgement by the applicant that any violation of Part Three of this Order or any of the Georgia Rules of Professional Conduct may subject the applicant to discipline by the State Bar of Georgia or the Supreme Court and to the suspension or revocation of his or her certification of fitness by the Board to Determine Fitness of Bar Applicants.   
  
Section 2-2. Certificate of Provisional Admission.   
  
Upon a determination by the Board of Bar Examiners that an applicant is eligible for provisional admission under this Order, the Office of Bar Admissions shall issue a certificate of provisional admission to the applicant. The applicant shall provide a copy of the certificate of provisional admission upon demand to any judge, clerk of court, or lawyer.   
  
Section 2-3. Oath of Persons Provisionally Admitted.   
  
When the Office of Bar Admissions issues a certificate of provisional admission to an applicant, it shall also issue a written oath in the following form: 
  
"I swear that I will truly and honestly, justly and uprightly conduct myself as a member of this learned profession and as an attorney and counselor provisionally admitted to the practice of law in this state in accordance with the Georgia Rules of Professional Conduct and the Order of the Supreme Court concerning Provisional Admission to the Practice of Law in Georgia, and I further swear that I will support and defend the Constitution of the United States and the Constitution of the State of Georgia. So help me God." 
  
The applicant shall promptly execute the written oath and send the signed oath to the Office of Bar Admissions for filing.   
  
Section 2-4. Registration with the State Bar of Georgia.   
  
(a)  After executing the written oath under Section 2-3, the applicant shall register with the State Bar of Georgia and pay such fee as the State Bar may require for the registration of persons provisionally admitted to the practice of law under this Order. Such fee shall not exceed the amount of annual membership dues for inactive members of the State Bar. 
  
(b)  At the time of registration, the applicant shall submit to the State Bar of Georgia the declaration of a lawyer qualified under Section 3-2 (a) of this Order to supervise such applicant, attesting that the lawyer is eligible, willing, and able to supervise such applicant and acknowledging the obligations of a supervising lawyer under Section 5-1 of this Order.   
  
Section 2-5. Provisional Admission Effective upon Compliance with this Part.   
  
A provisional admission under this Order is effective only upon the applicant complying with all of the provisions of this Part, including Sections 2-3 and 2-4.   
  

Part Three 

Terms of Provisional Admission under this Order 
  
Section 3-1. Authorization to Engage in the Practice of Law.   
  
Except as limited by Section 3-2 of this Order, a person provisionally admitted to the practice of law under this Order may engage in the practice of law, including by, but not limited to, appearing in courts of record, arbitration proceedings, and other judicial and quasi-judicial proceedings, drafting pleadings and other legal documents and instruments, representing clients in settlement discussions and other negotiations, and providing counsel to clients consistent with the practice of law in Georgia.   
  
Section 3-2. Limitations.   
  
(a)  At all times, a person provisionally admitted to the practice of law under this Order shall be supervised in the practice of law by a lawyer who has been admitted to the practice of law in Georgia for no less than five years, who is an active member of the State Bar of Georgia in good standing, and who has never been the subject of public discipline. 
  
(b)  A person provisionally admitted to the practice of law under this Order shall expressly disclose to each of his or her clients at the outset of the representation that he or she is provisionally admitted to the practice of law and that he or she may only practice under supervision. Such person also shall provide to each client in writing the name, mailing address, telephone number, and bar number of the lawyer supervising his or her representation of the client. 
  
(c)  Any pleadings or other papers filed in any court by a person provisionally admitted to the practice of law under this Order shall expressly disclose that the person is provisionally admitted to the practice of law and shall include the name, mailing address, telephone number, and bar number of the supervising lawyer. 
  
(d)  When a person provisionally admitted to the practice of law under this Order appears in any court, such person shall expressly disclose to the judge that he or she is provisionally admitted to the practice of law, and the judge may exercise discretion to require the personal attendance of the supervising lawyer. 
  
(e)  A person provisionally admitted to the practice of law under this Order may appear in the Supreme Court or the Court of Appeals only by leave of court.   
  

Part Four 

Duration of Provisional Admission under this Order 
  
Section 4-1. Duration of Provisional Admission Generally.   
  
(a)  Except as provided in Sections 4-2 and 4-3, the provisional admission of a person shall expire 30 days after the release of the results of the second Georgia bar examination for which such person could have sat after such person submitted his or her application for provisional admission under this Order. 
  
(b)  If a person provisionally admitted to the practice of law becomes eligible for full admission to the practice of law, whether by passing the bar examination or by admission upon motion without examination, before the expiration of his or her provisional admission, such person shall promptly take the steps necessary to complete his or her full admission to the practice of law, and his or her provisional admission shall expire upon being fully admitted.   
  
Section 4-2. Suspension of Provisional Admission.   
  
The provisions of Section 4-1 notwithstanding, a provisional admission shall be suspended automatically and immediately upon the occurrence of any of the following events: 
  
(a)  The person provisionally admitted to the practice of law fails to register to sit for the second Georgia bar examination after such person applied for provisional admission; 
  
(b)  The certification of fitness for the person provisionally admitted to the practice of law is revoked or suspended; or 
  
(c)  The person provisionally admitted to the practice of law fails the Georgia bar examination.   
  
Section 4-3. Authority of the Supreme Court.   
  
The provisions of Section 4-1 notwithstanding, the Supreme Court shall have the authority to revoke or suspend any provisional admission for good cause shown upon the motion of the State Bar of Georgia or the Board of Bar Examiners. Without limiting the foregoing provision, the Supreme Court shall have the authority to revoke or suspend a provisional admission upon a showing that the person provisionally admitted has violated Part Three of this Order or has violated any of the Georgia Rules of Professional Conduct for which a fully admitted lawyer could be disciplined by disbarment.   
  

Part Five 

Miscellaneous Provisions 
  
Section 5-1. Obligations of Supervising Lawyers.   
  
(a)  By undertaking to supervise a person provisionally admitted to the practice of law pursuant to Section 3-2 (a) of this Order, a supervising lawyer is required: 
  
(1)  To exercise supervisory authority over the person provisionally admitted to the practice of law and to assume supervisory responsibility for his or her representation of clients consistent with Rule 5.1 of the Georgia Rules of Professional Conduct; 
  
(2)  To be prepared to assume personal responsibility for the representation of clients of the person provisionally admitted to the practice of law in the event that the provisional admission expires or is suspended by any event other than the full admission of such person to the practice of law; and 
  
(3)  If the supervising lawyer should determine that the person provisionally admitted to the practice of law is not competent to practice law, has violated any provision of Part Three of this Order, or has violated any of the Georgia Rules of Professional Conduct, to promptly notify the State Bar of Georgia and the Board of Bar Examiners and to withdraw supervision as provided in Section 5-1 (b). 
  
(b)  If a supervising lawyer who has executed a declaration described in Section 2-4 (b) becomes ineligible, unwilling, or unable to continue to supervise the person provisionally admitted under this Order, the supervising lawyer shall notify the State Bar of Georgia in writing of his or her withdrawal of supervision. Upon a withdrawal of supervision, the person provisionally admitted must immediately cease the practice of law until a substitute declaration by another lawyer who is eligible, willing, and able to supervise such person is submitted to the State Bar. 
  
(c)  If a person provisionally admitted under this Order is employed by an office or law firm in which more than one lawyer is eligible, willing, and able to serve as a supervising lawyer, only one such supervising lawyer is required to submit the declaration described in Section 2-4 (b) to the State Bar of Georgia. Such supervising lawyer may thereafter delegate the duty of supervision to other eligible, willing, and able supervising lawyers employed in the same office or law firm.   
  
Section 5-2. No Vested Rights.   
  
This Order is a temporary emergency measure intended to mitigate economic hardships arising in connection with the postponement of the July 2020 Georgia bar examination in the light of the ongoing national COVID-19 outbreak, and it shall continue in effect until further order of the Supreme Court. No person provisionally admitted to the practice of law under this Order shall thereby acquire a vested right to full admission to the practice of law, nor shall any person whatsoever acquire a vested right to a continuation or extension of this Order beyond the time that the Supreme Court in its sole discretion may deem it necessary.   
  
Section 5-3. Effective Date.   
  
This Order shall become effective on June 1, 2020. To the extent that this Order contemplates the publication of forms, fee schedules, or other information by the Board of Bar Examiners, the Office of Bar Admissions, and the State Bar of Georgia, those entities are directed to publish such forms, fee schedules, or other information as soon as practicable and no later than May 18, 2020.   
  
Section 5-4. Superseding Effect.   
  
This Order supersedes the provisions of Supreme Court Rules 97-103, except that persons who were certified to practice under those rules prior to the effective date of this Order may continue to do so until their eligibility to practice under those rules expires or is otherwise terminated.   
  

  Editor's notes. - This Appendix was added effective June 1, 2020.  

——————————

Part III. Canons of Ethics


  Editor's notes. - This Part was deleted in its entirety and reserved effective January 1, 2001.  

——————————

Part IV. Georgia Rules of Professional Conduct


  Editor's notes. - The Georgia Supreme Court order dated January 12, 2018, provides:  "It is further ordered that the former rules shall continue to apply to disciplinary proceedings commenced before July 1, 2018, provided that, after July 1, 2018, the State Disciplinary Board shall perform the functions and exercise the powers of the Investigative Panel under the former rules, and the State Disciplinary Review Board shall perform the functions and exercise the powers of the Review Panel under the former rules;   
It is further ordered that any scrivener's errors in the amended rules may be corrected, and any changes in other provisions of Part IV of the State Bar Rules necessary to conform those provisions to these amended rules may be made, by the State Bar of Georgia without motion and approval of the Court, provided that any such corrections or conforming changes are not substantive, and provided that the State Bar give the Court written notice of such corrections or changes, such notice to be filed with the Court no less than 30 days before the correction or change is made and to include an explanation of why the correction or change is not substantive. Substantive changes may be made only by motion and approval of the Court."  
Law reviews. -  For article discussing State Bar of Georgia disciplinary proceedings, see 20 Ga. St. B.J. 14 (1983). For annual survey of legal ethics and malpractice, see 40 Mercer L. Rev. 293 (1988). For note, "Georgia's Tripartite Nightmare: Attorney Disqualification in Successive Representation Cases," see 7 Ga. St. U.L. Rev. 163 (1990). For article, "The Trouble with Lawyer Regulation," see 62 Emory L. J. 885 (2013). For article, "Bad Briefs, Bad Law, Bad Markets:  Documenting the Poor Quality of Plaintiffs' Briefs, Its Impact on the Law, and the Market Failure It Reflects," see 63 Emory L. J. 59 (2013). For annual survey on legal ethics, see 65 Mercer L. Rev. 175 (2013). For article, "Civil Rights and Professional Obligations," see 20 Ga. St. Bar. J. 6 (June 2015). For article, "Practicing Practical Wisdom," see 67 Mercer L. Rev. 331 (2016). For article, "Lawyer Communication Revisted:  Tips for Talking to All Generations," see 22 Ga. St. Bar J. 64 (Oct. 2016). For article, " 'Clientless' Prosecutors," see 51 Ga. L. Rev. 693 (2017). For article, "Reconstructing Professionalism," see 51 Ga. L. Rev. 807 (2017). For article, "The Art of Self and Becoming a Professional," see 68 Mercer L. Rev. 741 (2017). For article, "Developing Virtue and Practical Wisdom in the Legal Profession and Beyond," see 68 Mercer L. Rev. 833 (2017). For article, "Ethical Concerns Facing Young Lawyers," see 25 Ga. St. B.J. 12 (Feb. 2020).  

  For note, "You've Got Legal Mail:  Applying Constitutional Protections to Attorney Inmate E-Mail Communications," see 50 Ga. L. Rev. 947 (2016).  

  For comment, "Right to Counsel Denied:  Corporate Criminal Prosecutions, Attorney Fee Agreements, and the Sixth Amendment," see 58 Emory L.J. 1265 (2009). For comment, "Reframing 'Professionalism': An Integral View of Lawyering's Lofty Ideals," see 61 Emory L. J. 161 (2011).  


JUDICIAL DECISIONS

Right of attorney to represent self. - Attorney could not be disqualified from representing himself in a pro se action even though the attorney had previously represented the defendant in defending similar allegations in another case. Johnston v. Aderhold, 216 Ga. App. 487, 455 S.E.2d 84 (1995).  
Although rules of professional conduct preclude attorneys from engaging in certain behavior considered unethical when they are exercising their privilege of representing others, such prohibitions do not necessarily apply when attorneys exercise their right, either statutory or constitutional, to represent themselves as parties to litigation. Johnston v. Aderhold, 216 Ga. App. 487, 455 S.E.2d 84 (1995).  

Relevancy of rules in malpractice actions. - Pertinent bar rules are relevant to the former standard of care in a legal malpractice case; however, the rule must be intended to protect a person in plaintiff's position or be addressed to the particular harm suffered by the plaintiff. Allen v. Lefkoff, Duncan, Grimes & Dermer, 265 Ga. 374, 453 S.E.2d 719 (1995).  

Attorneys motivated by greed disbarred. - Law partners and an attorney were disbarred because the partners and the attorney admitted violating Ga. St. Bar R. 4-102 by sharing fees with one non-lawyer and another non-lawyer who solicited cases for them; although the partners and attorney were not disciplined previously, their conduct was egregious, their scheme was highly organized and very lucrative, they were motivated by greed, and they were not remorseful. In re Sinowski, 290 Ga. 303, 720 S.E.2d 597 (2011), cert. denied,    U.S.    , 132 S. Ct. 2694, 183 L. Ed. 2d 46 (2012).  

Cited in Hunter v. Head, 110 Bankr. 621 (Bankr. M.D. Ga. 1990).  


RESEARCH REFERENCES

ALR. - Use, in attorney or physician disciplinary proceeding, of evidence obtained by wrongful police action, 20 A.L.R.4th 546.  
Sexual conduct or orientation as ground for denial of admission to bar, 21 A.L.R.4th 1109.  
Mental or emotional disturbance as defense to or mitigation of charges against attorney in disciplinary proceeding, 26 A.L.R.4th 995.  
Use of assumed or trade name as ground for disciplining attorney, 26 A.L.R.4th 1083.  
Failure to cooperate with or obey disciplinary authorities as ground for disciplining attorney - modern cases, 37 A.L.R.4th 646.  

——————————

Chapter 1. Georgia Rules of Professional Conduct and Enforcement Thereof


Editor's Notes. - This chapter was renamed and amended effective January 1, 2001.  
Law reviews. -  For annual survey of legal ethics, see 38 Mercer L. Rev. 269 (1986). For annual survey article on legal ethics, see 45 Mercer L. Rev. 287 (1993).  

  For note, " 'G' Is More Than 'PC' for Georgia: Why Prospective Adoption of ABA Model Rule 8.4(G) is a Viable Measure to Combat Discrimination and Harassment," see 52 Ga. L. Rev. 341 (2017).  

  For case comment, "Yost v. Torok and Abusive Litigation: A New Tort to Solve an Old Problem," see 21 Ga. L. Rev. 429 (1986).  


JUDICIAL DECISIONS

Suspension pending appeal from felony conviction. - The court, pursuant to Rule 4-106, may accept a petition for involuntary suspension from the practice of law pending termination of an appeal from a conviction for a felony involving moral turpitude. In re Campbell, 251 Ga. 143, 303 S.E.2d 746 (1983).  

Attorney with drug and/or alcohol problem. - When an attorney has been found to have a drug and/or alcohol problem which impairs his competence as an attorney, and proceedings demonstrate that he has been arrested and convicted numerous times for DUI and public drunkenness, and that he has appeared in court in a state of intoxication and has failed to appear in court, the recommendation that he be removed from the practice of law and his name ordered stricken from the role of attorneys will be followed. In re Lovell, 257 Ga. 193, 357 S.E.2d 92 (1987).  

Billing for services not rendered. - Attorney suspended from practice of law for period of 30 days for billing clients for unauthorized sums for services not actually rendered. In re Gaughen, 251 Ga. 532, 307 S.E.2d 909 (1983).  

Suspension improper. - Where attorney accepted fees from clients with the expectation that he would pursue their legal problems but subsequently took no action in his clients' cases, failed to respond to his clients' inquiries about their cases, and led his clients to believe that good progress was being made in their cases, he was properly disbarred from this state. In re Hill, 253 Ga. 422, 321 S.E.2d 731 (1984), cert. denied, 470 U.S. 1086, 105 S. Ct. 1849, 85 L. Ed. 2d 147 (1985).  

Attorney disbarred for violating Standards 63, 65, and 68 of Rule 4-102. - See In re Bianco, 253 Ga. 416, 320 S.E.2d 760 (1984).  

Cited in In re Adamson, 249 Ga. 821, 295 S.E.2d 105 (1982); In re Capps, 250 Ga. 242, 297 S.E.2d 249 (1982); In re Morton, 250 Ga. 454, 298 S.E.2d 508 (1983); In re Lotito, 250 Ga. 537, 299 S.E.2d 559 (1983); In re Klepak, 250 Ga. 892, 302 S.E.2d 356 (1983); In re Haupt, 251 Ga. 510, 307 S.E.2d 488 (1983); In re Crichton, 251 Ga. 438, 307 S.E.2d 924 (1983); In re Young, 254 Ga. 645, 333 S.E.2d 583 (1985); In re Wadsworth, 256 Ga. 34, 343 S.E.2d 693 (1986); In re Oliver, 256 Ga. 152, 347 S.E.2d 227 (1986); In re Williamson, 256 Ga. 415, 349 S.E.2d 746 (1986); In re Harris, 257 Ga. 548, 361 S.E.2d 382 (1987); In re Turner, 257 Ga. 597, 361 S.E.2d 824 (1987); In re Vojnovic, 257 Ga. 660, 362 S.E.2d 226 (1987); In re Sikes, 258 Ga. 42, 364 S.E.2d 866 (1988); In re Reich, 258 Ga. 611, 373 S.E.2d 212 (1988); In re Kelly, 258 Ga. 855, 378 S.E.2d 311 (1989).  


RESEARCH REFERENCES

ALR. - Propriety of attorney's communication with jurors after trial, 19 A.L.R.4th 1209.  
Attorney's misrepresentation to court of his state of health or other personal matter in seeking trial delay as ground for disciplinary action, 61 A.L.R.4th 1216.  
Negligence, inattention, or professional incompetence of attorney in handling client's affairs in matters involving real-estate transactions as ground for disciplinary action - modern cases, 65 A.L.R.4th 24.  

——————————

Rule 4-101. (See Editor's notes.) Enforcement of Professional Standards.

Rules text
The State Bar of Georgia is hereby authorized to maintain and enforce, as set forth in rules hereinafter stated, Georgia Rules of Professional Conduct to be observed by the members of the State Bar of Georgia and those authorized to practice law in the State of Georgia and to institute disciplinary action in the event of the violation thereof. 
  

  Editor's notes. - On March 27, 2020, the Supreme Court of Georgia ordered, in part, that: "There presently is a public health state of emergency declared by the Governor and a statewide judicial emergency declared by the Chief Justice, both in connection with the ongoing national outbreak of COVID-19. To impede the transmission of the SARS-CoV-2 virus that causes the disease, the Governor and many counties and municipalities in Georgia have taken steps-based on guidance from the Centers for Disease Control and Prevention and the Georgia Department of Public Health-to discourage and limit unnecessary public gatherings. The Chief Justice likewise has directed that judicial proceedings should be conducted, if at all, in 'a manner to limit the risk of exposure [to SARS-CoV-2], such as by videoconferencing, when possible.'  
"The State Bar of Georgia has brought to the attention of the Court that there may be some uncertainty among lawyers about the extent to which a lawyer, consistent with the Georgia Rules of Professional Conduct, may participate in and supervise the  closing of a real estate transaction without being physically present at the closing and in close proximity to the parties to the transaction. To the extent that the Rules of Professional Conduct may require an attorney to be physically present at the closing of a real estate transaction and in close proximity to the parties to the transaction,1  in the light of the current circumstances and after consultation with the president of the State Bar, the Court temporarily suspends any such requirement2  and orders that, so far as the  Rules  of Professional Conduct are concerned, a lawyer may participate in and supervise the closing of a real estate transaction by way of video conference.3   
"Unless otherwise modified by the Court, this order shall continue in effect until the declaration by the Chief Justice of a statewide judicial emergency is rescinded or expires  by its  own  terms.4  When the declaration of the Chief Justice is rescinded or expires by its own terms, this order shall dissolve without further order of this Court."  
1  See generally State Bar Formal Advisory Opinions 86-5, 00-3, and 13-1; UPL Opinion 2003-2. The Court expresses no opinion about whether any of the Rules of Professional Conduct or any of these formal advisory opinions absolutely requires a lawyer to be physically present at the closing of a real estate transaction, and the Court issues this order only to alleviate any uncertainty about the obligation of closing attorneys to personally interact with others in close physical proximity during the ongoing COVID-19 outbreak.  
2  The Court orders this temporary suspension of any such requirement in the Rules of Professional Conduct pursuant to the inherent power of the Court to regulate the practice of law. This order does not suspend any other provisions of the Rules of Professional Conduct, and nothing in this order is intended to relieve a lawyer of his obligation to assume "full professional and direct responsibility for the entire transaction." See Formal Advisory Opinion 13-1. Moreover, this order does not affect any requirements for the closing of real estate transactions that may be imposed by statute, common law, regulations, or contract.  
3  As used in this order, "video conference" refers to a remote conference of persons in different locations that is facilitated by technology that enables each of the participants in the closing- the lawyer, the parties to the transaction, and any representatives of the parties-to see, hear, speak to, and display documents to each of the other participants in real time.   
4  If the Chief Justice extends the declaration of a statewide judicial emergency, this order likewise shall continue until the extended declaration is rescinded or expires by its own terms.   
Law reviews. -  For article, "Trust Account Rules for Georgia Lawyers," see 24 Ga. St. B.J. 22 (1987). For annual survey article on legal ethics, see 52 Mercer L. Rev. 323 (2000). For survey article on legal ethics for the period from June 1, 2002 to May 31, 2003, see 55 Mercer L. Rev. 329 (2003). For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004).  


JUDICIAL DECISIONS

An oral contingency fee contract would not be enforceable because it would violate public policy. Nelson & Hill, P.A. v. Wood, 245 Ga. App. 60, 537 S.E.2d 670 (2000).  


RESEARCH REFERENCES

ALR. - Bringing of frivolous civil claim or action as ground for discipline of attorney, 85 A.L.R.4th 544.  
Soliciting client to commit illegal or immoral act as ground for discipline of attorney, 85 A.L.R.4th 567.  
Appointment of counsel for attorney facing disciplinary charges, 86 A.L.R.4th 1071.  

——————————

 PREAMBLE AND SCOPE.

Rules text
PREAMBLE: A LAWYER'S RESPONSIBILITIES  
  
[1] A lawyer is a representative of clients, an officer of the legal system and a citizen having special responsibility for the quality of justice. 
  
[2] As a representative of clients, a lawyer performs various functions. As advisor, a lawyer provides a client with an informed understanding of the client's legal rights and obligations and explains their practical implications. As advocate, a lawyer zealously asserts the client's position under the rules of the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with requirements of honest dealing with others. As intermediary between clients, a lawyer seeks to reconcile their divergent interests as an advisor and, to a limited extent, as a spokesperson for each client. A lawyer acts as evaluator by examining a client's legal affairs and reporting about them to the client or to others. 
  
[3] In all professional functions a lawyer should be competent, prompt and diligent. A lawyer should maintain communication with a client concerning the representation. A lawyer should keep in confidence information relating to representation of a client except so far as disclosure is required or permitted by the these Rules or other law. 
  
[4] A lawyer should use the law's procedures only for legitimate purposes and not to harass or intimidate others. A lawyer should demonstrate respect for the law, the legal system and for those who serve it, including judges, other lawyers and public officials. While it is a lawyer's duty, when necessary, to challenge the rectitude of official action, it is also a lawyer's duty to uphold legal process. 
  
[5] As a citizen, a lawyer should seek improvement of the law, the administration of justice and the quality of service rendered by the legal profession. As a member of a learned profession, a lawyer should cultivate knowledge of the law beyond its use for clients, employ that knowledge in reform of the law and work to strengthen legal education. A lawyer should be mindful of deficiencies in the administration of justice and of the fact that the poor, and sometimes persons who are not poor, cannot afford adequate legal assistance, and should therefore devote professional time and civic influence in their behalf. A lawyer should aid the legal profession in pursuing these objectives and should help the bar regulate itself in the public interest. 
  
[6] A lawyer's professional responsibilities are prescribed in the Rules of Professional Conduct, as well as by substantive and procedural law. A lawyer also is guided by conscience and the approbation of professional peers. A lawyer should strive to attain the highest level of skill, to improve the law and the legal profession and to exemplify the legal profession's ideals of public service. 
  
[7] Reserved. 
  
[8] In the nature of law practice conflicting responsibilities are encountered. Virtually all difficult ethical problems arise from conflict among a lawyer's responsibilities to clients, to the legal system and to the lawyer's own interest in remaining an upright person. The Rules of Professional Conduct prescribe terms for resolving such conflicts. Within the framework of these Rules, many difficult issues of professional discretion can arise. Such issues must be resolved through the exercise of sensitive professional and moral judgment guided by the basic principles underlying the Rules. 
  
[9] The legal profession is largely self-governing. Although other professions also have been granted powers of self-government, the legal profession is unique in this respect because of the close relationship between the profession and the processes of government and law enforcement. This connection is manifested in the fact that ultimate authority over the legal profession is vested in the Supreme Court of Georgia. 
  
[10] To the extent that lawyers meet the obligations of their professional calling, the occasion for government regulation is obviated. Self-regulation also helps maintain the legal profession's independence from government domination. An independent legal profession is an important force in preserving government under law, for abuse of legal authority is more readily challenged by a profession whose members are not dependent on government for the right to practice. 
  
[11] The legal profession's relative autonomy carries with it special responsibilities of self-government. The profession has a responsibility to assure that its regulations are conceived in the public interest and not in furtherance of parochial or self-interested concerns of the bar. Every lawyer is responsible for observance of the Rules of Professional Conduct. A lawyer should also aid in securing their observance by other lawyers. Neglect of these responsibilities compromises the independence of the profession and the public interest which it serves. 
  
[12] The fulfillment of a lawyer's professional responsibility role requires an understanding by them of their relationship to our legal system. The Rules of Professional Conduct, when properly applied, serve to define that relationship. 
  
SCOPE  
  
[13] The Rules of Professional Conduct are rules of reason. They should be interpreted with reference to the purposes of legal representation and of the law itself. Some of the Rules are imperatives, cast in the terms "shall" or "shall not." These define proper conduct for purposes of professional discipline. Others, generally cast in the terms "may" or "should," are permissive or aspirational and define areas under the Rules in which the lawyer has professional discretion. Disciplinary action shall not be taken when the lawyer's conduct falls within the bounds of such discretion. The Rules are thus partly obligatory and disciplinary and partly aspirational and descriptive. Together they define a lawyer's professional role. Comments do not add obligations to or expand the Rules but provide guidance for practicing in compliance with the Rules. 
  
[14] The Rules presuppose a larger legal context shaping the lawyer's role. That context includes court rules and statutes relating to matters of licensure, laws defining specific obligations of lawyers and substantive and procedural law in general. Compliance with the Rules, as with all law in an open society, depends primarily upon understanding and voluntary compliance, secondarily upon reinforcement by peer and public opinion and finally, when necessary, upon enforcement through disciplinary proceedings. The Rules do not, however, exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile human activity can be completely defined by legal rules. The Rules simply provide a framework for the ethical practice of law.  
  
[15] Furthermore, for purposes of determining the lawyer's authority and responsibility, principles of substantive law external to these Rules determine whether a client-lawyer relationship exists. Most of the duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer to render legal services and the lawyer has agreed to do so. But there are some duties, such as that of confidentiality under Rule 1.6: Confidentiality of Information , that may attach when the lawyer agrees to consider whether a client-lawyer relationship will be established. Whether a client-lawyer relationship exists for any specific purpose depends on the circumstances and may be a question of fact. 
  
[16] Under various legal provisions, including constitutional, statutory and common law, the responsibilities of government lawyers may include authority concerning legal matters that ordinarily reposes in the client in private client-lawyer relationships. For example, a lawyer for a government entity may have authority on behalf of the government to decide upon settlement or whether to appeal from an adverse judgment. Such authority in various respects is generally vested in the attorney general and the state's attorney in state government, and their federal counterparts, and the same may be true of other government law officers. Also, lawyers under the supervision of these officers may be authorized by law to represent several government entities in intergovernmental legal controversies in circumstances where a private lawyer could not represent multiple private clients. They also may have authority to represent the "public interest" in circumstances where a private lawyer would not be authorized to do so. These Rules do not abrogate any such authority. 
  
[17] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the disciplinary process. The Rules presuppose that disciplinary assessment of a lawyer's conduct will be made on the basis of the facts and circumstances as they existed at the time of the conduct in question and in recognition of the fact that a lawyer often has to act upon uncertain or incomplete evidence of the situation. Moreover, the Rules presuppose that whether or not discipline should be imposed for a violation, and the severity of a sanction, depend on all the circumstances, such as the willfulness and seriousness of the violation, extenuating factors and whether there have been previous violations. 
  
[18] The purpose of these Rules is not to give rise to a cause of action nor to create a presumption that a legal duty has been breached. These Rules are designed to provide guidance to lawyers and to provide a structure for regulating conduct through disciplinary agencies. They are not designed to be a basis for civil liability. Furthermore, the purpose of the Rules can be subverted when they are invoked by opposing parties as procedural weapons. The fact that a Rule is a just basis for a lawyer's self-assessment, or for sanctioning a lawyer under the administration of a disciplinary authority, does not imply that an antagonist in a collateral proceeding or transaction has standing to seek enforcement of the Rule. Accordingly, nothing in the Rules should be deemed to augment any substantive legal duty of lawyers or the extra-disciplinary consequences of violating such a duty. 
  
[19] Moreover, these Rules are not intended to govern or affect judicial application of either the attorney-client or work product privilege. In reliance on the attorney-client privilege, clients are entitled to expect that communications within the scope of the privilege will be protected against compelled disclosure. The attorney-client privilege is that of the client and not of the lawyer. The fact that in exceptional situations the lawyer under the rules has a limited discretion to disclose a client confidence does not vitiate the proposition that, as a general matter, the client has a reasonable expectation that information relating to the client will not be voluntarily disclosed and that disclosure of such information may be judicially compelled only in accordance with recognized exceptions to the attorney-client and work product privileges. 
  
[20] Reserved. 
  
[21] The Comment accompanying each Rule explains and illustrates the meaning and purpose of the Rule. The Preamble and this note on Scope provide general orientation. The Comments are intended as guides to interpretation, but the text of each Rule is authoritative. 
  

——————————

Rule 4-102. Disciplinary Action; Levels of Discipline; Georgia Rules of Professional Conduct.

Rules text
(a)  The Rules of Professional Conduct to be observed by the members of the State Bar of Georgia and those authorized to practice law in Georgia are set forth herein and any violation thereof, any assistance or inducement directed toward another for the purpose of producing a violation thereof, or any violation thereof through the acts of another, shall subject the offender to disciplinary action as hereinafter provided. 
  
(b)  The levels of discipline are set forth below. The power to administer a more severe level of discipline shall include the power to administer the lesser: 
  
(1)  Disbarment: A form of public discipline that removes the respondent from the practice of law in Georgia. This level of discipline would be appropriate in cases of serious misconduct. This level of discipline includes publication as provided by Rule 4-219(a). 
  
(2)  Suspension: A form of public discipline that removes the respondent from the practice of law in Georgia for a definite period of time or until satisfaction of certain conditions imposed as a part of the suspension. This level of discipline would be appropriate in cases that merit more than a Public Reprimand but less than disbarment. This level of discipline includes publication as provided by Rule 4-219(a). 
  
(3)  Public Reprimand: A form of public discipline that declares the respondent's conduct to have been improper but does not limit the right to practice. A Public Reprimand shall be administered by a judge of a Superior Court in open court. This level of discipline would be appropriate in cases that merit more than a State Disciplinary Board Reprimand but less than suspension. This level of discipline includes publication as provided by Rule 4-219(a). 
  
(4)  State Disciplinary Review Board Reprimand: A form of public discipline that declares the respondent's conduct to have been improper but does not limit the right to practice. A State Disciplinary Review Board Reprimand shall be administered by the State Disciplinary Review Board at a meeting of the State Disciplinary Review Board. This level of discipline would be appropriate in cases that merit more than a Confidential Reprimand but less than a Public Reprimand. This level of discipline includes publication on the official State Bar of Georgia website as provided by Rule 4-219(a). 
  
(5)  Confidential Reprimand: A form of confidential discipline that declares the respondent's conduct to have been improper but does not limit the right to practice. A Confidential Reprimand shall be administered by the State Disciplinary Board at a meeting of the Board. This level of discipline would be appropriate in cases that merit more than a Formal Letter of Admonition but less than a State Disciplinary Board Reprimand. 
  
(6)  Formal Letter of Admonition: A form of confidential discipline that declares the respondent's conduct to have been improper but does not limit the right to practice. A Formal Letter of Admonition shall be administered by letter as provided in Rules 4-205 through 4-208. This level of discipline would be appropriate in cases that merit the lowest form of discipline. 
  
(c) (1)  The Supreme Court of Georgia may impose any of the levels of discipline set forth above following formal proceedings against a respondent; however, any case where discipline is imposed by the Court is a matter of public record despite the fact that the level of discipline would have been confidential if imposed by the State Disciplinary Board. 
  
(2)  As provided in Part IV, Chapter 2 of the State Bar Rules, the State Disciplinary Board may impose any of the levels of discipline set forth above provided that a respondent shall have the right to reject the imposition of discipline by the Board pursuant to the provisions of Rule 4-208.3; 
  
    (d)  The Table of Contents, Preamble, Scope, Terminology and Definitions and Georgia Rules of Professional Conduct are as follows: 
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   Rule 4-104. Mental Incapacity and Substance Abuse. 
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   Rule 4-106. Conviction of a Crime; Suspension and Disbarment. 
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  Editor's notes. - This rule is effective July 1, 2018.   
Law reviews. -  For annual survey article on legal ethics, see 46 Mercer L. Rev. 305 (1994). For article, "Engagement Letters in Transactional Practice: A Reporter's Reflections," see 51 Mercer L. Rev. 41 (1999). For article, "Representing the Unpopular Client After Sept. 11," see 7 Ga. St. B.J. 18 (2002). For annual survey of legal ethics decisions, see 57 Mercer L. Rev. 273 (2005).  


JUDICIAL DECISIONS

Unauthorized practice while suspended. - Respondent wrongly represented plaintiff's interests in district court while his license to practice before that court was suspended, and Supreme Court adopted recommendation to further suspend respondent from the practice of law until he presented evidence of completed treatment by a qualified medical facility, along with a medical diagnosis finding that no continued impairment existed. In re Presto, 263 Ga. 576, 435 S.E.2d 200 (1993).  

Commingling client funds. - Attorney's conduct constituted dishonesty and deceit in that he refused to render an appropriate accounting to his client, commingled the client's funds with his personal funds, and received money on behalf of the client which was not deposited in a trust account, warranting a two-year suspension from practice of law subject to subsequent conditional reinstatement. In re Genins, 264 Ga. 90, 442 S.E.2d 733 (1994).  

Attorney was suspended. - Attorney was suspended for 12 months for violation of Ga. St. Bar R. 4-102(d):1.15(II)(b) after the attorney commingled client funds with the attorney's personal funds and permitted the balance of the attorney trust account to fall below $2,000. In re Cunningham, 276 Ga. 400, 578 S.E.2d 892 (2003).  

A 20-month suspension appropriate. - Attorney was suspended from the practice of law for 20 months as a result of the probation imposed against the attorney in connection with the attorney's guilty-plea conviction in Alabama for selling unregistered securities and in light of the pending restitution obligation the attorney was paying, which would not ever be totally fulfilled. In the Matter of Williams, 304 Ga. 832, 822 S.E.2d 827 (2019).  

Use of disbarred attorney as paralegal. - A one-year suspension was given where attorney, who employed a disbarred attorney as a paralegal and permitted the disbarred attorney to work unsupervised, failed to establish office procedures to insure that the disbarred attorney did not have contact with the attorney's clients. In re Gaff, 272 Ga. 7, 524 S.E.2d 728 (2000).  
Where an attorney compensated his paralegal (a non-lawyer) for client referrals and shared his legal fees with the paralegal, the attorney was suspended from the practice of law for three years subject to conditions. In re Barnes, 275 Ga. 812, 573 S.E.2d 80 (2002).  
Attorney was suspended for one year with conditions for reinstatement as a result of violating Ga. St. Bar R. 4-102(d):1.4, 1.5(c)(2), 1.15(I)(b) and (c), and 1.15(II)(b) by retaining settlement proceeds from a personal injury suit involving three family members and failing to advise them of receipt of the funds and thereafter asserting a lien for legal fees for another matter. In the Matter of Wright, 294 Ga. 289, 751 S.E.2d 817 (2013).  

Conflict of interest and trust account misconduct. - Attorney who served as general counsel for a corporation and sued the corporation without disclosing his interest in the litigation and withdrew money from a trust account for his own use violated Ga. St. Bar. R. 4-102(d): 30, 65(A), and 65(D), and was disbarred. In re Majors, 276 Ga. 878, 583 S.E.2d 864 (2003), cert. denied, 540 U.S. 1107, 124 S. Ct. 1061, 157 L. Ed. 2d 893 (2004).  

Disbarment not warranted. - Although Ga. St. Bar Stand. 66 permitted disbarment for a crime of moral turpitude, it was not mandatory, and each case was to be judged separately on its own merits; an attorney's suspension after a money laundering conviction was lifted where: (1) the attorney expressed remorse; (2) his behavior did not directly hurt or injure any of his clients or any client's cause of action; (3) his behavior did not evidence wilful intent, (4) he had no prior disciplinary history; and (5) he successfully completed his probation. In re Nelson, 275 Ga. 491, 569 S.E.2d 841 (2002).  

Client's friendship with his attorney, and the fact that he did not object to the attorney's conduct, and was not harmed thereby, did not negate the attorney's violations of professional standards. In re Henley, 267 Ga. 366, 478 S.E.2d 134 (1996).  

Attorney ordered disbarred for violations under former Rule 4-102. See In re McWhorter, 262 Ga. 167, 416 S.E.2d 89 (1992); In re Threlkeld, 262 Ga. 282, 417 S.E.2d 319 (1992); In re Lesueur, 264 Ga. 82, 441 S.E.2d 243 (1994); In re Weber, 266 Ga. 883, 471 S.E.2d 864 (1996); In re Howard, 266 Ga. 897, 471 S.E.2d 891 (1996); In re Shearouse, 266 Ga. 848, 472 S.E.2d 294 (1996); In re Shaw, 267 Ga. 63, 472 S.E.2d 307 (1996); In re Didio, 268 Ga. 161, 486 S.E.2d 346 (1997); In re Lipscomb, 273 Ga. 199, 539 S.E.2d 805 (2000); In re Bell, 273 Ga. 196, 539 S.E.2d 806 (2000); In re Wood, 273 Ga. 713, 543 S.E.2d 731 (2001); In re Roberson, 273 Ga. 651, 544 S.E.2d 715 (2001); In re Lemmons, 273 Ga. 780, 545 S.E.2d 885 (2001); In re Trauffer, 273 Ga. 781, 545 S.E.2d 917 (2001); In re Nibo, 273 Ga. 779, 546 S.E.2d 277 (2001).  
Attorney was ordered disbarred for violating former Standards 4, 30, 61, 63 and 65 of former Rule 4-102 by: failing to notify client of possible conflicts of interest in drafting a will to which he was named executor; hiring himself as attorney for the estate; failing to keep strict financial records of estate funds; and selling, borrowing and commingling of estate assets. In re Royal, 262 Ga. 717, 425 S.E.2d 650 (1993).  
Attorney was ordered disbarred for violating former Standards 4, 22, 44 and 68 former Rule 4-102 by: engaging in professional conduct involving fraud, failing to return all papers and properties of client upon withdrawal from representation, willfully abandoning a client's legal matter, and failing to respond to disciplinary authorities. In re Osborne, 264 Ga. 182, 442 S.E.2d 743 (1994).  

Trust account misconduct. - An attorney violated former Standards 4, 45, 61, 63, and 65 where: (1) the attorney's trust account, which was maintained solely for client funds, was overdrawn after a check deposited to the account was returned for insufficient funds; (2) the check was written on the attorney's personal bank account, which did not contain sufficient funds to cover the check due to a garnishment; (3) at about the same time, the attorney wrote 18 checks from the trust account all of which were payable either to the attorney, to his wife for his benefit, or to his professional corporation; (4) some of the checks were cashed while others were deposited to accounts at other banks, including the attorney's payroll account; and (5) none of the checks written were for attorney's fees earned by the attorney. In re Swift, 273 Ga. 539, 544 S.E.2d 114 (2001).  

Disbarment appropriate sanction. - Disbarment from the practice of law was the appropriate sanction where: (1) the attorney acted with knowledge when he engaged in conduct that violated former Standards 4, 44 and 65; (2) his clients sustained injury or potential injury; (3) the attorney had a history of prior discipline involving a pattern of misconduct in cases where the clients were not U.S. citizens and thus were more vulnerable to being victims of attorney misconduct; and (4) the attorney had substantial experience in the practice of law. In re Wilkinson, 273 Ga. 542, 545 S.E.2d 308 (2001).  
Attorney who accepted a $ 5,000 retainer to represent a client in a criminal action and then left Georgia without notifying the client that he was moving and did not return the retainer violated Ga. St. Bar Stand. 23a. St. Bar R. 1.16(d), Ga. St. Bar Stand. 44a. St. Bar R. 1.3, Ga. St. Bar R. 4-102(d):1.4, and Ga. St. Bar R. 4-102(d):9.3, and was disbarred. In re Eastham, 275 Ga. 813, 573 S.E.2d 78 (2002).  
Where an attorney converted the property of a client, refused to acknowledge the wrongful nature of her conduct, and exhibited indifference to making restitution, the attorney was disbarred from the practice of law. In re McFarland, 275 Ga. 815, 573 S.E.2d 56 (2002).  
Where a lawyer closed a real estate transaction, received fiduciary funds to pay off the seller's first mortgage but removed the funds from the lawyer's account, commingled them with the lawyer's personal funds, and converted them for the lawyer's own use, the lawyer was disbarred. In re Snead, 276 Ga. 278, 577 S.E.2d 592 (2003).  
Since the client hired the attorney on a contingency basis to recover for injuries she and her daughters sustained in an automobile accident, and the contingency agreement obligated the attorney to reimburse the clients' medical care providers from any settlement proceeds, although the attorney settled the suit and distributed the portion of the funds due to the clients, when the attorney failed to reimburse the clients' medical care providers as agreed, the supreme court found that the attorney violated former St. Bar Stand. 4, 44, 45 and 61 and Ga. St. Bar R. 4-102(d):1.3, Ga. St. Bar R. 4-102(d):1.15, and Ga. St. Bar R. 4-102(d):8.4, and all of Ga. St. Bar R. 4-102(d), and that under the circumstances of the case, including the attorney's earlier suspension, disbarment was the appropriate sanction for those violations. In the Matter of Frederick, 278 Ga. 571, 604 S.E.2d 487 (2004).  
State supreme court found the fact that multiple disciplinary matters, involving the attorney's abandonment of his client's legal affairs and his false statements made to clients, were being pursued against the attorney simultaneously evidenced a pattern and practice of wrongful behavior that warranted disbarment; that sanction was also inevitable given the fact that the attorney did not respond to any of the six notices of investigations that were personally served on him regarding his misconduct, as he was required to do. In the Matter of Green, 280 Ga. 52, 622 S.E.2d 332 (2005).  
Law partners and an attorney were disbarred because the partners and the attorney admitted violating Ga. St. Bar R. 4-102(d):13 and 26 by sharing fees with one non-lawyer and another non-lawyer who solicited cases for them; although the partners and attorney were not disciplined previously, their conduct was egregious, their scheme was highly organized and very lucrative, they were motivated by greed, and they were not remorseful. In re Sinowski, 290 Ga. 303, 720 S.E.2d 597 (2011), cert. denied,    U.S.    , 132 S. Ct. 2694, 183 L. Ed. 2d 46 (2012).  
Attorney was disbarred for submitting invoices for work the attorney did not perform while a contract attorney for a city, in violation of Ga. St. Bar R. 4-102(d):8.4, and for refusing to return unearned funds to a client in violation of Ga. St. Bar R. 4-102(d):1.16(d), and for other violations of the rules of professional conduct. In the Matter of Cummings, 291 Ga. 654, 732 S.E.2d 755 (2012).  
Attorney was disbarred due to misconduct in taking on a divorce case and failing to complete the case and making misrepresentations to the client as well as for failing to cooperate with the disciplinary proceeding. In the Matter of Browning-Baker, 292 Ga. 809, 741 S.E.2d 637 (2013).  
Attorney was disbarred as a result of multiple derelictions related to the attorney's deficient representation and abandonment of two unrelated clients and the attorney's multiple offenses, prior discipline, substantial experience in the practice of law, and disregard of the disciplinary process were aggravating factors. In the Matter of Watkins, 302 Ga. 226, 805 S.E.2d 816 (2017).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.2, 1.4, 3.1, 3.3, 4.4, and 8.4(a)(4) as a result of filing frivolous motions on behalf of an estate and holding out in those filings as the attorney for the estate despite being discharged. In the Matter of Koehler, 297 Ga. 794, 778 S.E.2d 218 (2015).  
Attorney was disbarred for violating various Georgia Rules of Professional Conduct in conjunction with the handling of escrow funds entrusted to the attorney and the attorney's actions during the resulting litigation as well as for failing to respond and defaulting in the disciplinary proceedings. In the Matter of Gaines, 307 Ga. 459, 836 S.E.2d 82 (2019).  
Attorney was disbarred as a result of repeated frivolous motions and pursuit of baseless appeals in a divorce action that ultimately yielded more than 500 filings in the case and for being found liable for civil racketeering for intimidating a court officer, attempted bribery, and deliberately interfering with the spouse's lawful custody. In the Matter of Farmer, 307 Ga. 307, 835 S.E.2d 629 (2019).  
Attorney was disbarred for remitting disbursements to the clients from the firm business checking account rather than the IOLTA account, depositing and disbursing settlement funds from the business checking account, keeping more than the earned fee, and failing to keep a sufficient balance in the IOLTA account in order to repay the clients the full amount owed. In the Matter of Sicay-Perrow,    Ga.    ,    S.E.2d    (Feb. 15, 2021).  

Disbarment sanction not criminal. - The sanction of disbarment under former Standard 66 of Rule 4-102 is not criminal, thus, disbarment of an attorney who was legally charged and convicted of a crime involving moral turpitude did not constitute excess punishment. Rehberger v. State, 269 Ga. 576, 502 S.E.2d 222 (1998).  

Voluntary surrender of license accepted for violations under former Rule 4-102. - See In re McNulty, 267 Ga. 57, 472 S.E.2d 428 (1996); In re Corbeil, 273 Ga. 197, 539 S.E.2d 803 (2000); In re Arp, 273 Ga. 782, 546 S.E.2d 486 (2001).  
Voluntary surrender of an attorney's license to practice law in Georgia was accepted where he admitted to violating former Standards 4, 63 and 65 of Rule 4-102 and knowingly converting client property; the attorney admitted his violation of former Standard 63 of Rule 4-102 which stated a lawyer shall maintain complete records of all funds, securities, and other properties of client coming into a lawyer's possession and shall promptly render appropriate accounts regarding them to client. In re Davidson, 275 Ga. 1, 561 S.E.2d 412 (2002).  
Attorney licensed in both states was ordered disbarred by the Supreme Court of Georgia where disbarment in the State of New Jersey was a ground for disbarment in former Standard 67 of Rule 4-102. In re Wright, 274 Ga. 759, 559 S.E.2d 481 (2002).  

Suspension generally. - Attorney ordered suspended subject to conditional reinstatement for violations of former Standards 4, 21, 22, 23, 45 and 68 of former Rule 4-102. In re Pittman, 264 Ga. 284, 442 S.E.2d 761 (1994).  
Attorney ordered suspended subject to conditional reinstatement for violations of former Standards 33, 65(D), and 68 of former Rule 4-102. In re Wittes, 267 Ga. 52, 472 S.E.2d 429 (1996).  
Attorney ordered suspended for one-year subject to conditional reinstatement for violations of former Standards 4 and 65(A) of former Rule 4-102. In re Carter, 273 Ga. 201, 539 S.E.2d 804 (2000).  
Two-year suspension was warranted based on attorney's plea of nolo contendere to a violation of O.C.G.A. § 33-24-53 which constituted a misdemeanor conviction involving moral turpitude in violation of former Standard 66. In re Silver, 273 Ga. 727, 545 S.E.2d 886 (2001).  
Attorney ordered suspended subject to conditional reinstatement for violations of former Standard 65 of former Rule 4-102. In re Frazier, 273 Ga. 878, 546 S.E.2d 272 (2001).  
Where attorney had been disciplined on four prior occasions and had previously been disciplined for violating ethical rules, the attorney's history of failing to comply with ethical standards warranted suspension for a period of one year. In re Porges-Dodson, 274 Ga. 764, 558 S.E.2d 721 (2002).  
Attorney ordered suspended who failed to file a lawsuit on behalf of a client after he agreed do so and did not draft wills or perform estate planning work for other clients, or return money they paid him until they filed grievances with the State Bar of Georgia, but allowed the attorney to apply for reinstatement after one year if he fulfilled stated conditions, including the condition that he submit written certification from a psychiatrist or psychologist who was licensed to practice in Georgia, attesting to the fact that he had no mental or emotional health issues that would adversely affect his ability to practice law. In the Matter of Koval, 277 Ga. 880, 596 S.E.2d 617 (2004).  

Suspension for 12 months appropriate. - Petition for voluntary discipline was accepted and an attorney was suspended for a period of 12 months, to run concurrent with current suspensions, as a result of the failure to return a retainer and failing to timely respond to a notice of investigation in violation of Ga. St. Bar R. 4-102(d):9.3. In the Matter of Jones,    Ga.    ,    S.E.2d    (Oct. 5, 2015).  

An 18-month suspension was appropriate. - Although disbarment could have been imposed, an 18-month suspension was appropriate for an attorney's violations of former Standards 22, 44 and 68 of subsection (d) of former Rule 4-102 since the attorney exhibited a cooperative attitude towards the proceedings, made full and free disclosure to the State Disciplinary Board, suffered mental impairment during the period of the conduct in question, and expressed remorse for his conduct. In re Voss, 272 Ga. 9, 525 S.E.2d 89 (2000).  

Three year suspension appropriate. - Attorney was suspended from the practice of law for three years for failing to pay a client's medical bills from settlement funds, providing misinformation to the client and the Bar regarding the payments, and agreeing to pay the client $ 3,000 in exchange for the client's agreement to drop the grievance. In the Matter of Reddick-Hood, 296 Ga. 95, 764 S.E.2d 416 (2014).  

Suspension of 36 months for drug related convictions. - Attorney was suspended from the practice of law for 36 months following the acceptance of the attorney's petition for voluntary discipline because of the attorney's guilty pleas to eight drug-related offenses and the mitigating steps the attorney took, including voluntarily stopping practicing law, notifying the attorney's clients of the attorney's inability to continue representation, refunding any unearned fees, and voluntarily contacting the State Bar upon the attorney's indictment. In the Matter of Rigdon, 310 Ga. 101, 849 S.E.2d 399 (2020).  

Voluntary petition for suspension rejected. - Attorney's petition for voluntary discipline was rejected because in light of the gravity of the admitted misconduct in four separate matters and the attorney's violations of numerous ethics rules, a four month suspension was not sufficient since the attorney failed to file documents in the cases and failed to withdraw from representation in one of the matters. In the Matter of Kirby, 309 Ga. 826, 848 S.E.2d 429 (2020).  

Guilty plea to felony obstruction of a federal audit. - Lawyer was suspended until termination of probation, but not for a period shorter than 20 months, where the lawyer pled guilty to felony obstruction of a federal audit; while the lawyer posed no danger, public was likely to lose respect for legal system if any lawyer was allowed to practice law while on probation for criminal conviction. In the Matter of Paine, 280 Ga. 208, 625 S.E.2d 768 (2006).  

Failure to promptly refund retainer. - A three-year suspension from the practice of law with conditions for reinstatement was given where attorney failed to promptly refund his client's retainer and willfully abandoned his client's challenge to a driving under the influence plea. In re Burton, 273 Ga. 436, 542 S.E.2d 504 (2001).  

Willful misrepresentation rose to level of deceit. - A three-year suspension was ordered where attorney committed wilful misrepresentation, causing his client harm in not filing a bankruptcy petition and improperly attempting to avoid liability, which rose to the level of deceit. He also failed to abide by a prior order of suspension, deceiving the court by signing a pleading while suspended. In re Quinlan, 273 Ga. 501, 541 S.E.2d 383 (2001).  

Failure to follow-up. - Disbarment was appropriate where attorney failed to follow-up on a client's case after the client rejected a settlement offer, and attorney had been suspended for similar behavior as to another client as early as three months before his last conversation with the client in this case. In re Zoota, 273 Ga. 419, 543 S.E.2d 15 (2001).  

Knowingly participated in flawed settlement process. - Where attorney was hired to assist another attorney in the prosecution of a medical malpractice claim of a comatose patient who eventually died, and knowingly participated in a flawed settlement process, the attorney was disbarred and his reinstatement was conditioned on the full reimbursement of the estate of his client of all amounts he had received from that estate. In re Woodall, 273 Ga. 412, 541 S.E.2d 649 (2001).  

Prior disciplinary offenses aggravating factor when imposing sanctions. - Prior disciplinary offenses are a key factor in determining the appropriate punishment for violations of the former disciplinary standards. Although infractions in prior instances may differ in substance, they can demonstrate a general pattern of disregard towards the former profession's standards of conduct, and are considered as an aggravating factor when imposing punishment for current violations. Thus, this pattern of repeated disregard for former disciplinary standards may lead to stronger sanctions being imposed for current violations, including suspension from the practice of law. In re Morse, 266 Ga. 652, 470 S.E.2d 232 (1996).  

Disbarment imposed. - An attorney was disbarred where: (1) while interviewing a 17 year old client at a youth detention center, he was observed massaging his client's penis; (2) the attorney had a history of prior discipline; and (3) the attorney failed to acknowledge the wrongful nature of his conduct and was indifferent to making restitution by paying for counseling for the victim. In re Threlkeld, 273 Ga. 331, 539 S.E.2d 823 (2001).  
Lawyer was disbarred in Georgia where the lawyer had been convicted of theft and firearm charges in Florida, had submitted a disciplinary resignation from the Florida bar, had failed to respond to Georgia authorities, and had a lengthy history of disciplinary offenses. In re Barrett, 276 Ga. 279, 577 S.E.2d 771 (2003).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d): 1.3, 1.4,1.16(a), and 9.3, after the attorney failed to appear at three calendar calls for a client the attorney was defending against criminal charges and failed to report a suspension to the court or withdraw from representing the client after the suspension. In re Burton, 276 Ga. 323, 578 S.E.2d 399 (2003).  
Attorney who was convicted of conspiracy to give notice of impending search and seizure warrants and of conspiracy to distribute cocaine was disbarred. In re Kendall, 277 Ga. 32, 585 S.E.2d 882 (2003).  
Three attorneys, who belonged to the same law firm, were disbarred after pleading guilty to felony counts of conspiracy to defraud the United States and false statements on a federal tax return in connection with misreporting their professional income; specifically, the attorneys engaged in a pattern of conduct that included failing to report payments as income, not reporting income amounts of fee splitting, and paying referral fees to runners for a period of five years. In re Friedberg, 277 Ga. 141, 586 S.E.2d 305 (2003).  
Attorney was disbarred from the practice of law in Georgia where he had been previously disbarred from the practice of law in Texas, and Ga. St. Bar R. 4-102(d):9.4 provides that disbarment or suspension by another jurisdiction is a ground for discipline in Georgia. In the Matter of Perry, 278 Ga. 866, 607 S.E.2d 889 (2005).  

Mitigating circumstances warranted reduction in suspension period. - Where an attorney outlined mitigating circumstances based on the suicide of his former partner around the time of the events that led to the current disciplinary actions against him, the court reduced his six-month suspension from the practice of law to ninety days. In re Morse, 266 Ga. 652, 470 S.E.2d 232 (1996).  

Recovery from alcoholism justified public reprimand. - While an attorney violated Ga. St. Bar R. 4-102(d):1.3, 1.16, and 9.3, the attorney was in a prolonged recovery from the illness of alcohol and substance abuse which led to the attorney's wrongful conduct; therefore, pursuant to Ga. St. Bar R. 4-102(b)(3) and 4-220(c), the attorney was publicly reprimanded with conditions. In the Matter of Adams, 291 Ga. 173, 729 S.E.2d 313 (2012).  

Violations of various standards. - Disbarment was warranted for violations of former Standards 3, 4, 5, 21, 22, 23, 44, 45, 63, 65, and 68 former Rule 4-102. In re Haywood, 268 Ga. 430, 489 S.E.2d 849 (1997).  

Federal convictions violated rule. - Since the attorney's conviction of two federal felonies constituted a violation of Rule 4-102(d):8.4(a)(2) of the Georgia State Bar, the state supreme court accepted the attorney's petition for voluntary suspension of the attorney's license pending resolution of the attorney's appeal of the criminal convictions. In re Haugabrook, 275 Ga. 201, 563 S.E.2d 844 (2002).  

Dishonest conduct perpetrated in connection with a court document. - When the attorney photocopied a file stamp from the county clerk's office to make it appear that the client's deed to secure debt had been recorded when it had not, and forwarded the falsely-stamped deed to the client under the pretense that it had been recorded, a suspension of one year was appropriate as such dishonest conduct touched on the integrity of the legal process. In re Vaughn, 275 Ga. 295, 565 S.E.2d 463 (2002).  

Petition for voluntary discipline requesting suspension accepted. - Request for one-year suspension, contained within a petition for voluntary discipline, was accepted upon an attorney's admission to violating Ga. St. Bar. Stand. 45(f) of Ga. State Bar R. 4-102(d) by filing a lawsuit on behalf of his client without obtaining the client's proper authorization. In re Kent, 277 Ga. 27, 585 S.E.2d 878 (2003).  
Attorney's petition for voluntary discipline consisting of a 45-day suspension, after the attorney was suspended for 45 days in Florida, was accepted because: (1) the attorney's violations arose out of conduct encouraged by the attorney's employer; (2) although serious, the violations occurred when the attorney was very inexperienced; (3) the attorney had no prior disciplinary history; (4) the attorney cooperated in the Florida disciplinary proceedings; and (5) the Georgia Bar did not object. In the Matter of Hutt, 291 Ga. 171, 728 S.E.2d 552 (2012).  

Lawyer subject to sanctions after withdrawal from case. - Litigator was subject to a trial court's commands and sanctions concerning litigation in which the litigator had been involved, whether or not the litigator or the firm had already withdrawn at the time of a finding under O.C.G.A. § 9-15-14; award of attorneys fees against a law firm for a frivolous lawsuit was supported by sufficient findings that the law firm had notice of both the plaintiff's intention to seek fees and the hearing at which fees were assessed. Andrew, Merritt, Reilly & Smith, LLP v. Remote Accounting Solutions, Inc., 277 Ga. App. 245, 626 S.E.2d 204 (2006).  

Legal malpractice claim based on violation. - Georgia appellate courts have held that an alleged violation of the Code of Professional Responsibility, or the Standards of Conduct, standing alone, cannot serve as a legal basis for a legal malpractice action. Tucker v. Rogers, 334 Ga. App. 58, 778 S.E.2d 795 (2015).  

Sanction for filing appellate brief for purpose of criticizing court officers. - Under Ga. Ct. App. R. 15, appellant's counsel was ordered to pay a penalty of $2,500 as a money judgment in favor of the appellee as a result of engaging in a third sanction of filing an appellate brief for no other purpose than to publicly criticize and spitefully belittle court officers, including the trial court judge, rather than obtain relief from the Georgia Court of Appeals. Murphy v. Freeman, 337 Ga. App. 221, 787 S.E.2d 755 (2016), cert. denied, No. S16C1686, 2016 Ga. LEXIS 824 (Ga. 2016).  
Trial court's order denying a new trial was vacated to the extent the court concluded that the defendant received effective assistance of counsel since the second public defender, as well as the third public defender, should have been disqualified from representing the defendant upon arguing that the defendant received ineffective assistance of trial counsel since the attorneys in the public defender's office are treated as members of the same law firm for purposes of raising an ineffective assistance of counsel claim. Shelton v. State, 350 Ga. App. 774, 830 S.E.2d 335 (2019).  

Mandatory arbitration clause not prohibited in attorney-client contract. - Regardless of whether the attorney violated an ethic's rule by entering into a mandatory arbitration clause in an engagement agreement without first apprising the company of advantages and disadvantages of arbitration, the clause was not void as against public policy as no court has held that such clause may never lawfully be included in an attorney-client contract. Innovative Images, LLC v. Summerville, 309 Ga. 675, 848 S.E.2d 75 (2020).  

Cited in In re O'Callaghan, 262 Ga. 803, 426 S.E.2d 571 (1993); In re Glean, 262 Ga. 886, 427 S.E.2d 273 (1993); In re Collins, 262 Ga. 914, 427 S.E.2d 274 (1993); In re Zadan, 263 Ga. 123, 429 S.E.2d 524 (1993); In re Polite, 263 Ga. 128, 429 S.E.2d 524 (1993); In re Viti, 263 Ga. 129, 429 S.E.2d 525 (1993); In re Thompson, 263 Ga. 243, 429 S.E.2d 523 (1993); In re Loggins, 263 Ga. 311, 432 S.E.2d 106 (1993); In re Waldman, 263 Ga. 312, 432 S.E.2d 107 (1993); In re Rogers, 263 Ga. 314, 431 S.E.2d 366 (1993); In re Garcia, 263 Ga. 382, 428 S.E.2d 348 (1993); In re Coleman, 266 Ga. 652, 472 S.E.2d 841 (1996); In re Bailey, 267 Ga. 370, 478 S.E.2d 131 (1996); In re Warnock, 272 Ga. 2, 525 S.E.2d 81 (2000); In re Aldridge, 273 Ga. 875, 548 S.E.2d 305 (2001); In re Bagley, 273 Ga. 874, 548 S.E.2d 295 (2001); In re Powell, 274 Ga. 89, 548 S.E.2d 615 (2001); In re Champion, 275 Ga. 140, 562 S.E.2d 179 (2002).  


RESEARCH REFERENCES

ALR. - Negligence, inattention, or professional incompetence of attorney in handling client's affairs in tax matters as ground for disciplinary action - modern cases, 66 A.L.R.4th 314.  
Negligence, inattention, or professional incompetence of attorney in handling of client's affairs in estate or probate matters as ground for disciplinary action - modern cases, 66 A.L.R.4th 342.  
Misconduct involving intoxication as ground for disciplinary action against attorney, 1 A.L.R.5th 874.  
Right of attorney to conduct ex parte interviews with former corporate employees, 57 A.L.R.5th 633.  

——————————

Part One - Client-Lawyer Relationship

Law reviews. -  For note, "The Monster in the Closet:  Declawing the Inequitable Conduct Beast in the Attorney-Client Privilege Arena," see 25 Ga. St. U.L. Rev. 735 (2009).  

——————————

Rule 1.0. Terminology and Definitions

Rules text
(a)  "Belief" or "believes" denotes that the person involved actually thought the fact in question to be true. A person's belief may be inferred from the circumstances. 
  
(b)  "Confidential Proceedings" denotes any proceeding under these Rules which occurs prior to a filing in the Supreme Court of Georgia. 
  
(c)  "Confirmed in writing" when used in reference to the informed consent of a person, denotes informed consent that is given in writing by the person, or a writing that a lawyer promptly transmits to the person confirming an oral informed consent. See paragraph (l) for the definition of "informed consent." If it is not feasible to obtain or transmit the writing at the time the person gives informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. 
  
(d)  "Consult" or "consultation" denotes communication of information reasonably sufficient to permit the client to appreciate the significance of the matter in question. 
  
(e)  "Conviction" or "convicted" denotes any of the following accepted by a court, whether or not a sentence has been imposed: 
  
(1)  a guilty plea; 
  
(2)  a plea of nolo contendere; 
  
(3)  a verdict of guilty; 
  
(4)  a verdict of guilty but mentally ill; or 
  
(5)  A plea entered under the Georgia First Offender Act, OCGA § 42-8-60 et seq., or a substantially similar statute in Georgia or another jurisdiction. 
  
(f)  "Domestic Lawyer" denotes a person authorized to practice law by the duly constituted and authorized governmental body of any State or Territory of the United States or the District of Columbia but not authorized by the Supreme Court of Georgia or its Rules to practice law in the State of Georgia. 
  
(g)  "Firm" or "law firm" denotes a lawyer or lawyers in a private firm, law partnership, professional corporation, sole proprietorship or other association authorized to practice law pursuant to Rule 1-203 (d); or lawyers employed in a legal services organization or the legal department of a corporation or other organization. 
  
(h)  "Foreign Lawyer" denotes a person authorized to practice law by the duly constituted and authorized governmental body of any foreign nation but not authorized by the Supreme Court of Georgia or its Rules to practice law in the State of Georgia. 
  
(i)  "Fraud" or "fraudulent" denotes conduct that is fraudulent under the substantive or procedural law of the applicable jurisdiction and has a purpose to deceive; not merely negligent misrepresentation or failure to apprise another of relevant information. 
  
(j)  "Grievance/Memorandum of Grievance" denotes an allegation of unethical conduct filed against a lawyer. 
  
(k)  "He," "Him" or "His" denotes generic pronouns including both male and female. 
  
(l)  "Informed consent" denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct. 
  
(m)  "Knowingly," "known," or "knows" denotes actual knowledge of the fact in question. A person's knowledge may be inferred from the circumstances. 
  
(n)  "Lawyer" denotes a person authorized by the Supreme Court of Georgia or its Rules to practice law in the State of Georgia including persons admitted to practice in this state pro hac vice. 
  
(o)  "Nonlawyer" denotes a person not authorized to practice law by either the: 
  
(1)  Supreme Court of Georgia or its Rules (including pro hac vice admission), or 
  
(2)  duly constituted and authorized governmental body of any other State or Territory of the United States, or the District of Columbia, or 
  
(3)  duly constituted and authorized governmental body of any foreign nation. 
  
(p)  "Notice of Discipline" denotes a Notice by the State Disciplinary Board that the respondent will be subject to a disciplinary sanction for violation of one or more Georgia Rules of Professional Conduct unless the respondent affirmatively rejects the notice. 
  
(q)  "Partner" denotes a member of a partnership, a shareholder in a law firm organized pursuant to Rule 1-203 (d), or a member of an association authorized to practice law. 
  
(r)  "Petition for Voluntary Surrender of License" denotes a Petition for Voluntary Discipline in which the respondent voluntarily surrenders his license to practice law in this State. A voluntary surrender of license is tantamount to disbarment. 
  
(s)  "Probable Cause" denotes a finding by the State Disciplinary Board that there is sufficient evidence to believe that the respondent has violated one or more of the provisions of Part IV, Chapter 1 of the Bar Rules. 
  
(t)  "Prospective Client" denotes a person who consults with a lawyer about the possibility of forming a client-lawyer relationship with respect to a matter. 
  
(u)  "Public Proceedings" denotes any proceeding under these Rules that has been filed with the Supreme Court of Georgia. 
  
(v)  "Reasonable" or "reasonably" when used in relation to conduct by a lawyer denotes the conduct of a reasonably prudent and competent lawyer. 
  
(w)  "Reasonable belief" or "reasonably believes" when used in reference to a lawyer denotes that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable. 
  
(x)  "Reasonably should know" when used in reference to a lawyer denotes that a lawyer of reasonable prudence and competence would ascertain the matter in question. 
  
(y)  "Respondent" denotes a person whose conduct is the subject of any disciplinary investigation or proceeding. 
  
(z)  "Screened" denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these Rules or other law. 
  
(aa)  "Substantial" when used in reference to degree or extent denotes a material matter of clear and weighty importance. 
  
(bb)  "Tribunal" denotes a court, an arbitrator in an arbitration proceeding or a legislative body, administrative agency or other body acting in an adjudicative capacity. A legislative body, administrative agency or other body acts in an adjudicative capacity when a neutral official, after the presentation of evidence or legal argument by a party or parties, will render a legal judgment directly affecting a party's interests in a particular matter. 
  
(cc)  "Writing" or "written" denotes a tangible or electronic record of a communication or representation, including but not limited to handwriting, typewriting, printing, photostating, photography, audio or video recording and electronic communications. A "signed" writing includes an electronic sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the writing. 
  

Comment 
  
[1] Bar Rule 4-110 includes additional definitions for terminology used in the procedural section of these Rules.  
  
Confirmed in Writing 
  
[1A] If it is not feasible to obtain or transmit a written confirmation at the time the client gives informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. If a lawyer has obtained a client's informed consent, the lawyer may act in reliance on that consent so long as it is confirmed in writing within a reasonable time thereafter.  
  
Firm 
  
[2] Whether two or more lawyers constitute a firm within paragraph (e) can depend on the specific facts. For example, two practitioners who share office space and occasionally consult or assist each other ordinarily would not be regarded as constituting a firm. However, if they present themselves to the public in a way that suggests that they are a firm or conduct themselves as a firm, they should be regarded as a firm for purposes of the Rules. A group of lawyers could be regarded as a firm for purposes of the Rule that the same lawyer should not represent opposing parties in litigation, while it might not be so regarded for purposes of the Rule that information acquired by one lawyer is attributed to another. The terms of any formal agreement between associated lawyers are relevant in determining whether they are a firm, as is the fact that they have mutual access to information concerning the clients they serve. Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the Rule that is involved.  
  
[3] With respect to the law department of an organization, including the government, there is ordinarily no question that the members of the department constitute a firm within the meaning of the Rules of Professional Conduct. There can be uncertainty; however, as to the identity of the client. For example, it may not be clear whether the law department of a corporation represents a subsidiary or an affiliated corporation, as well as the corporation by which the members of the department are directly employed. A similar question can arise concerning an unincorporated association and its local affiliates.  
  
[4] Similar questions can also arise with respect to lawyers in legal aid and legal services organizations. Depending upon the structure of the organization, the entire organization or different components of it may constitute a firm or firms for purposes of these Rules.  
  
Fraud  
  
[5] When used in these Rules, the term "fraud" or "fraudulent" refers to conduct that is characterized as such under the substantive or procedural law of the applicable jurisdiction and has a purpose to deceive. This does not include merely negligent misrepresentation or negligent failure to apprise another of relevant information. For purposes of these Rules, it is not necessary that anyone has suffered damages or relied on the misrepresentation or failure to inform.  
  
Informed Consent 
  
[6] Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent of a client or other person (e.g., a former client or, under certain circumstances, a prospective client) before accepting or continuing representation or pursuing a course of conduct. See, e.g., Rules 1.2(c), 1.6(a) and 1.7(b). The communication necessary to obtain such consent will vary according to the Rule involved and the circumstances giving rise to the need to obtain informed consent. The lawyer must make reasonable efforts to ensure that the client or other person possesses information reasonably adequate to make an informed decision. Ordinarily, this will require communication that includes a disclosure of the facts and circumstances giving rise to the situation, any explanation reasonably necessary to inform the client or other person of the material advantages and disadvantages of the proposed course of conduct and a discussion of the client's or other person's options and alternatives. In some circumstances it may be appropriate for a lawyer to advise a client or other person to seek the advice of other counsel. A lawyer need not inform a client or other person of facts or implications already known to the client or other person; nevertheless, a lawyer who does not personally inform the client or other person assumes the risk that the client or other person is inadequately informed and the consent is invalid. In determining whether the information and explanation provided are reasonably adequate, relevant factors include whether the client or other person is experienced in legal matters generally and in making decisions of the type involved, and whether the client or other person is independently represented by other counsel in giving the consent. Normally, such persons need less information and explanation than others, and generally a client or other person who is independently represented by other counsel in giving the consent should be assumed to have given informed consent. 
  
[7] Obtaining informed consent will usually require an affirmative response by the client or other person. In general, a lawyer may not assume consent from a client's or other person's silence. Consent may be inferred, however, from the conduct of a client or other person who has reasonably adequate information about the matter. A number of Rules require that a person's consent be confirmed in writing. See Rules 1. 7(b) and 1.9(a). For a definition of "writing" and "confirmed in writing," see paragraphs (s) and (b). Other Rules require that a client's consent be obtained in a writing signed by the client. See, e.g., Rule 1.8(a)(3) and (g). For a definition of "signed," see paragraph (s).  
  
Screened 
  
[8] This definition applies to situations where screening of a personally disqualified lawyer is permitted to remove imputation of a conflict of interest under Rules 1.11 and 1.12.  
  
[9] The purpose of screening is to assure the affected parties that confidential information known by the personally disqualified lawyer remains protected. The personally disqualified lawyer should acknowledge the obligation not to communicate with any of the other lawyers in the firm with respect to the matter. Similarly, other lawyers in the firm who are working on the matter should be informed that the screening is in place and that they may not communicate with the personally disqualified lawyer with respect to the matter. Additional screening measures that are appropriate for the particular matter will depend on the circumstances. To implement, reinforce and remind all affected lawyers of the presence of the screening, it may be appropriate for the firm to undertake such procedures as a written undertaking by the screened lawyer to avoid any communication with other firm personnel and any contact with any firm files or other materials relating to the matter, written notice and instructions to all other firm personnel forbidding any communication with the screened lawyer relating to the matter, denial of access by the screened lawyer to firm files or other materials relating to the matter and periodic reminders of the screen to the screened lawyer and all other firm personnel.  
  
[10] In order to be effective, screening measures must be implemented as soon as practical after a lawyer or law firm knows or reasonably should know that there is a need for screening.  
  
Writing 
  
[11] The purpose of this definition is to permit a lawyer to use developing technologies that maintain an objective record of a communication that does not rely upon the memory of the lawyer or any other person. See OCGA § 10-12-2(8).  
  

  Editor's notes. - This rule was adopted effective November 3, 2011, and amended effective July 1, 2018, and effective November 11, 2019.  

——————————

Rule 1.1. Competence

Rules text
A lawyer shall provide competent representation to a client. Competent representation as used in this Rule means that a lawyer shall not handle a matter which the lawyer knows or should know to be beyond the lawyer's level of competence without associating another lawyer who the original lawyer reasonably believes to be competent to handle the matter in question. Competence requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. 
  
The maximum penalty for a violation of this Rule is disbarment.  
  

Comment 
  
Legal Knowledge and Skill  
  
[1A] The purpose of these rules is not to give rise to a cause of action nor to create a presumption that a legal duty has been breached. These Rules are designed to provide guidance to lawyers and to provide a structure for regulating conduct through disciplinary agencies. They are not designed to be a basis for civil liability.  
  
[1B] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors include the relative complexity and specialized nature of the matter, the lawyer's general experience, the lawyer's training and experience in the field in question, the preparation and study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the field in question. In many instances, the required proficiency is that of a general practitioner. Expertise in a particular field of law may be required in some circumstances.  
  
[2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of determining what kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge. A lawyer can provide adequate representation in a wholly novel field through necessary study. Competent representation can also be provided through the association of a lawyer of established competence in the field in question.  
  
[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required where referral to or consultation or association with another lawyer would be impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in the circumstances, for ill-considered action under emergency conditions can jeopardize the client's interest.  
  
[4] A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an unrepresented person subject to Rule 6.2: Accepting Appointments.  
  
Thoroughness and Preparation  
  
[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of the problem, and use of methods and procedures meeting the standards of competent practitioners. It also includes adequate preparation. The required attention and preparation are determined in part by what is at stake; major litigation and complex transactions ordinarily require more elaborate treatment than matters of lesser consequence.  
  
Maintaining Competence  
  
[6] To maintain the requisite knowledge and skill, a lawyer should engage in continuing study and education.  
  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For article, "Three General Principles of Good Drafting," see 16 (No. 2) Ga. St. B.J. 62 (2010).  


JUDICIAL DECISIONS

Disbarment. - Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  
As an attorney's handling of two client matters resulted in violations of Ga. St. Bar R. 4-102(d):1.1, 1.4, 1.5(a), and 1.15(I)(a) through (c), and (II)(a) and (b), the attorney continued to argue that, for the most part, there was no fault attributable to the attorney, and the attorney had a prior disciplinary history, disbarment was deemed the appropriate sanction. In re Cruse, 288 Ga. 787, 705 S.E.2d 664 (2011).  

Allowing non-attorney employees to prepare, sign, and file documents. - In a case in which: (1) there was clear evidence that an attorney was repeatedly derelict in duties to clients and to the court; (2) the attorney repeatedly failed to appear before the bankruptcy court on motion hearings or to ensure the presence of adequate substitute counsel; and (3) there was evidence that non-lawyer employees routinely signed the attorney's name to documents filed in the bankruptcy court, the attorney did not prepare or review those documents before the documents were filed, and the attorney did not supervise the employees, the attorney's two-year suspension from the practice of law before a federal district court for violating Ga. St. Bar R. 4-102(d):1.1, 1.2, 1.3, 1.4, 5.3, and 5.5 was affirmed. In re Eichholz,    F.3d    (11th Cir. Jan. 10, 2007)(Unpublished).  

Fiduciary relationship not created for bankruptcy discharge purposes. - Creditors' 11 U.S.C. § 523(a)(4) claim against a Chapter 13 debtor, their attorney, was dismissed for failure to state a claim, as the creditors failed to allege a contract or other agreement establishing a technical trust, but instead cited O.C.G.A. § 23-2-58, which the court held did not establish fiduciary capacity, as the statute did not designate trust property or impose trust duties. Further, none of the Georgia Rules of Professional Conduct cited by the creditors, Ga. St. Bar R. 4-102(d):1.1, 1.3, 1.6 and 1.7(a), mentioned trust property and thus, the rules were ineffective to establish fiduciary capacity for purposes of 11 U.S.C. § 523(a)(4). Crisler v. Farr (In re Farr),    Bankr.    (Bankr. M.D. Ga. May 18, 2011).  

Adverse consequences. - Attorney's misrepresentation in his Fed. R. Bankr. P. 2016 disclosure of compensation statement that he did not receive fees from a debtor or agree to represent her in bankruptcy proceedings and his cavalier attitude about his professional responsibilities constituted a violation of the rules of professional responsibility; however, the attorney was not referred to the state bar because the debtor did not suffer adverse consequences from the attorney's failure to provide competent representation. In re Michalski,    Bankr.    (Bankr. N.D. Ga. July 27, 2005).  

Necessary preparation. - By representing a Chapter 13 debtor in a personal injury claim entirely through nonlawyer intermediaries, an attorney failed to satisfy Ga. St. Bar R. 4-102(d):1.1 and 1.4. In re Thornton,    Bankr.    (Bankr. S.D. Ga. Aug. 8, 2005).  

Effect on fee award. - When an attorney handling a post-petition personal injury action for a debtor only ran the debtor through an assembly-line style procedure with little personal contact, the court reluctantly awarded a fee based on no more than four telephone calls pursuant to 11 U.S.C. § 329; the attorney failed to demonstrate the qualities required under Ga. St. Bar R. 4-102(d):1.1, and the explanation required under Ga. St. Bar. R. 4-102(d):1.4 was negated by the attorney's disregard for the debtor's objection to the settlement. In re Atkins,    Bankr.    (Bankr. S.D. Ga. Dec. 23, 2005).  

No requirement to disgorge fees to be competent. - Although a bankruptcy court questioned whether an attorney who represented a debtor who filed a claim against the debtor's insurance company complied with Ga. St. Bar R. 4-102(d):1.1, 1.4(a)(3) and (b), and 1.15(I)(c) because the attorney did not hold a face-to-face meeting with the debtor and did not release settlement funds to the debtor until after the debtor declared bankruptcy, the court found that there was no basis for requiring the attorney or the attorney's law firm to disgorge fees they earned. The debtor settled the debtor's case before the debtor declared bankruptcy, so the trustee's claim for disgorgement was not part of the debtor's bankruptcy estate under 11 U.S.C. § 541. In re Smith,    Bankr.    (Bankr. M.D. Ga. May 30, 2012).  

Suspension. - Attorney was suspended from the practice of law for three years for violating Ga. St. Bar R. 4-102(d):1.1, 1.2(a), 1.4, 1.7(a), 1.16(a) and (d), and 3.1 because the record contained a plethora of evidence supporting the special master's findings that taken together the attorney's actions revealed a basic disrespect of the core elements of the attorney-client relationship without considering and without advising the attorney's client about the weakness of the positions the attorney was taking and the dangerous consequences to which the attorney's actions exposed the client or of the fact that the attorney may be operating under a conflict of interest; although the attorney had no prior discipline, the attorney failed to cooperate in the disciplinary proceedings, the attorney refused to acknowledge the wrongful nature of the attorney's conduct, the attorney displayed a basic disrespect of the attorney-client relationship and the authority of the judicial system, and the attorney needlessly subjected the client to liability after the client made clear that the client no longer desired the attorney's services. In re Millard, 288 Ga. 449, 704 S.E.2d 779 (2011).  


ADVISORY OPINIONS

Principal ethical considerations guiding fixed fee agreements are that the lawyer must be competent to handle the matter and the fee charged must be reasonable and not excessive. Adv. Op. No. 11-1 (April 14, 2011).  

Fixed fee contracts for indeterminate legal services. - Fixed-fee contracts for an indeterminate amount of legal services to be rendered to the client compensating the lawyer for such services are allowable so long as the fee set complies with Ga. R.P.C. 1.5(a) and the lawyer fulfills his or her obligation to provide competent representation, Ga. R.P.C. 1.1, in a diligent manner, Ga. R.P.C. 1.3, even if the work becomes less profitable than anticipated. Adv. Op. No. 11-1 (April 14, 2011).  

Fee arrangements with unknown and indeterminate number of cases. - Arrangements that obligate lawyers to handle an unknown and indeterminate number of cases without any ceiling on case volume or any off-setting increase in compensation due to the case volume carry very significant risks that competent and diligent representation of clients may be compromised and that the lawyer's own interests or duties to another client will adversely affect the representation. Lawyers contemplating entering into such arrangements need to give utmost attention to these concerns and exercise a most considered judgment about the likelihood that the contractual obligations that the lawyers will be accepting can be satisfied in a manner fully consistent with the Georgia Rules of Professional Conduct. Adv. Op. No. 11-1 (April 14, 2011).  


RESEARCH REFERENCES

ALR. - Negligence, inattention, or professional incompetence of attorney in handling client's affairs in family law matters as ground for disciplinary action - modern cases, 67 A.L.R.4th 415.  
Negligence, inattention, or professional incompetence of attorney in handling client's affairs in personal injury or property damage actions as ground for disciplinary action - modern cases, 68 A.L.R.4th 694.  
Negligence, inattention, or professional incompetence of attorney in handling client's affairs in criminal matters as ground for disciplinary action - modern cases, 69 A.L.R.4th 410.  

——————————

Rule 1.2. Scope of Representation and Allocation of Authority Between Client and Lawyer

Rules text
(a)  Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the scope and objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify. 
  
(b)  A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of the client's political, economic, social or moral views or activities.  
  
(c)  A lawyer may limit the scope and objectives of the representation if the limitation is reasonable under the circumstances and the client gives informed consent. 
  
(d)  A lawyer shall not counsel a client to engage in conduct that the lawyer knows is criminal or fraudulent, nor knowingly assist a client in such conduct, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
Allocation of Authority between Client and Lawyer  
  
[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served by legal representation, within the limits imposed by law and the lawyer's professional obligations. The decisions specified in paragraph (a), such as whether to settle a civil matter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer's duty to communicate with the client about such decisions. With respect to the means by which the client's objectives are to be pursued, the lawyer shall consult with the client as required by Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry out the representation.  
  
[2] On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the client's objectives. Clients normally defer to the special knowledge and skill of their lawyer with respect to the means to be used to accomplish their objectives, particularly with respect to technical, legal and tactical matters. Conversely, lawyers usually defer to the client regarding such questions as the expense to be incurred and concern for third persons who might be adversely affected. Because of the varied nature of the matters about which a lawyer and client might disagree and because the actions in question may implicate the interests of a tribunal or other persons, this Rule does not prescribe how such disagreements are to be resolved. Other law, however, may be applicable and should be consulted by the lawyer. The lawyer should also consult with the client and seek a mutually acceptable resolution of the disagreement. If such efforts are unavailing and the lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the representation. See Rule 1.16(b)(4). Conversely, the client may resolve the disagreement by discharging the lawyer. See Rule 1.16(a)(3).  
  
[3] At the outset of a representation, the client may authorize the lawyer to take specific action on the client's behalf without further consultation. Absent a material change in circumstances and subject to Rule 1.4, a lawyer may rely on such an advance authorization. The client may, however, revoke such authority at any time.  
  
[4] In a case in which the client appears to be suffering from diminished capacity, the lawyer's duty to abide by the client's decisions is to be guided by reference to Rule 1.14.  
  
Independence from Client's Views or Activities  
  
[5] Legal representation should not be denied to people who are unable to afford legal services, or whose cause is controversial or the subject of popular disapproval. By the same token, representing a client does not constitute approval of the client's views or activities.  
  
Agreements Limiting Scope of Representation 
  
[6] The scope of services to be provided by a lawyer may be limited by agreement with the client or by the terms under which the lawyer's services are made available to the client. When a lawyer has been retained by an insurer to represent an insured, for example, the representation may be limited to matters related to the insurance coverage. A limited representation may be appropriate because the client has limited objectives for the representation. In addition, the terms upon which representation is undertaken may exclude specific means that might otherwise be used to accomplish the client's objectives. Such limitations may exclude actions that the client thinks are too costly or that the lawyer regards as repugnant or imprudent.  
  
[7] Although this Rule affords the lawyer and the client substantial latitude to limit the representation, the limitation must be reasonable under the circumstances. If, for example, a client's objective is limited to securing general information about the law the client needs in order to handle a common and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer's services will be limited to a brief telephone consultation. Such a limitation, however, would not be reasonable if the time allotted was not sufficient to yield advice upon which the client could rely. Although an agreement for a limited representation does not exempt a lawyer from the duty to provide competent representation, the limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. See Rule 1.1.   
  
[8] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings with a beneficiary.  
  
Criminal, Fraudulent and Prohibited Transactions 
  
[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a crime or fraud. This prohibition, however, does not preclude the lawyer from giving an honest opinion about the actual consequences that appear likely to result from a client's conduct. Nor does the fact that a client uses advice in a course of action that is criminal or fraudulent of itself make a lawyer a party to the course of action. There is a critical distinction between presenting an analysis of legal aspects of questionable conduct and recommending the means by which a crime or fraud might be committed with impunity.  
  
[10] When the client's course of action has already begun and is continuing, the lawyer's responsibility is especially delicate. The lawyer is required to avoid assisting the client, for example, by drafting or delivering documents that the lawyer knows are fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a client in conduct that the lawyer originally supposed was legally proper but then discovers is criminal or fraudulent. The lawyer must, therefore, withdraw from the representation of the client in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be insufficient. It may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion, document, affirmation or the like. See Rule 4.1.  
  
[11] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings with a beneficiary.  
  
[12] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer must not participate in a transaction to effectuate criminal or fraudulent voidance of tax liability. Paragraph (d) does not preclude undertaking a criminal defense incident to a general retainer for legal services to a lawful enterprise. The last clause of paragraph (d) recognizes that determining the validity or interpretation of a statute or regulation may require a course of action involving disobedience of the statute or regulation or of the interpretation placed upon it by governmental authorities.  
  
[13] If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by the Rules of Professional Conduct or other law or if the lawyer intends to act contrary to the client's instructions, the lawyer must consult with the client regarding the limitations on the lawyer's conduct. See Rule 1.4(a)(5).   
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006). For article addressing formal advisory opinion on attorney serving as guardian ad litem and legal counsel in a termination of parental rights proceeding, see 15 (No. 7) Ga. St. B.J. 88 (2010). For article, "The Case of the Disappearing Client," see 16 (No. 6) Ga. St. B.J. 48 (2011). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).  For article, "The New Cannabis and Hemp Law Section," see 25 Ga. St. B.J. 52 (Dec. 2019).  

  For comment, "Lawful or Unlawful: Tape-recording Phone Calls?," see 10 (No. 4) Ga. St. B.J. 44 (2004). For comment, "Who's Calling," see 21 Ga. St. Bar. J. 50 (Apr. 2016).  


JUDICIAL DECISIONS

Conflict between child's wishes and attorney who is guardian ad litem in termination cases. - When an attorney has been appointed to serve both as legal counsel and as guardian ad litem for a child under O.C.G.A. § 15-11-262 in a termination of parental rights case, if the attorney finds that the child's wishes and best interests are in conflict, the attorney must seek removal as guardian ad litem, considering Ga. St. Bar R. 4-102(d):1.6. (confidentiality) in the process of the removal. In re Formal Advisory Opinion No. 16-2, 302 Ga. 736, 808 S.E.2d 735 (2017).  
In a termination of parental rights case in which an attorney is serving as both the attorney and guardian ad litem for the child under O.C.G.A. § 15-11-262, when an irreconcilable conflict between the child's wishes and the attorney's opinion of the child's best interests arises, the attorney must withdraw from the role of the child's guardian ad litem. In re Formal Advisory Opinion No. 16-2,    Ga.    ,    S.E.2d    (Apr. 16, 2018).  

Failure to make client whole. - Attorney's petition for voluntary discipline seeking the imposition of a public reprimand was rejected because the attorney admitted to violating the Georgia Rules of Professional Conduct by failing to complete client work, to adequately communicate with the client, and to refund an unearned fee; and the supreme court was concerned that the attorney had failed to fully repay the monies owed to the client's son, and that the attorney stated the attorney intended to pay as much of the money as the attorney was able, but stated no intention of making the client's son whole. In the Matter of Golub, 306 Ga. 620, 832 S.E.2d 332 (2019).  

Unauthorized settlement and retention of proceeds. - Attorney who willfully disregarded a wrongful death suit resulting in client losing the opportunity to litigate the merits of the claim, and who also failed to maintain a trust fund, commingled client's funds with his own, and used funds withdrawn from such accounts for personal use, was disbarred. In re Baldwin, 252 Ga. 57, 311 S.E.2d 459 (1984).  
Where the complainant hired an attorney to represent her in a civil suit, and he represented to the complainant that he was actively pursuing her case, and that it would proceed to trial, but he subsequently entered into a settlement of the case without the knowledge of the complainant and he kept the proceeds of the settlement and refused to account for them to the complainant, he violated former Standards 4, 21, 22, 23, 25, 30, 44, 45, 61, 63, 65, and 68 of Rule 4-102. In re Booker, 262 Ga. 291, 417 S.E.2d 10 (1992).  
Attorney's failure to deliver promptly to the client its portion of settlement proceeds constituted a violation of former Standards 44, 61 and 63 of Rule 4-102. In re Housman, 268 Ga. 16, 485 S.E.2d 202 (1997).  

Waiver of client's right to approve settlement not authorized. - Even though an attorney's contingent fee contract gave the attorney "full power and authority to settle, compromise, or take such action as he might deem proper for the best interest of [client]", the client could not relinquish the right to decide whether to accept a settlement offer; therefore, by accepting a settlement offer without consulting his client, the attorney violated former Standard 45(f) of Rule 4-102 and an 18-month suspension was warranted. In re Lewis, 266 Ga. 61, 463 S.E.2d 862 (1995).  

Consultation on lesser included offense charge. - Whether or not to ask the trial judge to instruct the jury on lesser-included offenses is a matter of strategy and tactics ceded by a defendant to the defendant's lawyer, and counsel was not ineffective in failing to consult with the defendant in deciding not to request an instruction on voluntary manslaughter. Ga. St. Bar R. 4-102(d):1.2(a) omits such decisions from its list of decisions reserved to criminal defendants. Blackwell v. State, 302 Ga. 820, 809 S.E.2d 727 (2018).  

Lack of significant contact and meaningful communication. - In a case in which: (1) there was clear evidence that an attorney was repeatedly derelict in duties to clients and to the court; (2) the attorney repeatedly failed to appear before the bankruptcy court on motion hearings or to ensure the presence of adequate substitute counsel; and (3) there was evidence that non-lawyer employees routinely signed the attorney's name to documents filed in the bankruptcy court, the attorney did not prepare or review those documents before they were filed, and the attorney did not supervise the employees, the attorney's two-year suspension from the practice of law before a federal district court for violating Ga. St. Bar R. 4-102(d):1.1, 1.2, 1.3, 1.4, 5.3, and 5.5 was affirmed. In re Eichholz,    F.3d    (11th Cir. Jan. 10, 2007)(Unpublished).  

Attorney's petition for voluntary surrender of license to practice law was accepted after the attorney violated former Standards 4, 61, 63 and 65(d) of Rule 4-102 by receiving insurance settlement checks on behalf of clients, not telling the client or the other attorney about receipt of the checks, and failing to promptly disburse the funds or promptly make an accounting to the client. In re Mendelson, 272 Ga. 13, 525 S.E.2d 90 (2000).  

Settling without client's consent. - Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  
Attorney committed an obvious violation Ga. St. Bar R. 4-102(d):1.2 and O.C.G.A. § 15-19-5 when attorney obtained a settlement in a personal injury action without a Chapter 13 debtor's authority. In re Thornton,    Bankr.    (Bankr. S.D. Ga. Aug. 8, 2005).  
Special master's finding that an attorney violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.8(e), 1.15(I), 1.15(II), 3.2, 8.4(a)(4), and 9.2 by entering into settlements without the client's authority and the recommendation of disbarment was upheld because the special master was in the best position to observe the parties' demeanor and credibility. In re Ballew, 287 Ga. 371, 695 S.E.2d 573 (2010).  

Disbarment warranted. - Attorney's multiple violations of the rules of professional conduct evidenced a pattern of wrongful behavior including a complete abandonment of the responsibility to the clients and the law firm, such that, despite the absence of a prior disciplinary history, disbarment was warranted. In the Matter of Vogel, 279 Ga. 719, 620 S.E.2d 389 (2005).  
An attorney who had violated multiple disciplinary rules in regard to  two clients was properly disbarred; the attorney's conduct included stating  that the attorney would file a motion but never sending any documents to a  client, telling a client that the attorney would refund money to the client but  then making no contact with the client, failing to dismiss a suit after being  notified of a conflict of interest, withdrawing from a suit without notifying  the client, and failing to refund a retainer, and the attorney had already  received a suspension, reprimands, and a formal admonition. In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007).  
An attorney's failure to turn over money from a client's bankruptcy estate and the attorney's admission during a contempt citation hearing that the attorney no longer had the $8,000 the bankruptcy client had given to the attorney or a $20,000 settlement the attorney received from a bank during the bankruptcy proceeding, resulted in the attorney's disbarment for violations of Ga. St. Bar R. 4-102(d):1.15(I-III), 1.2(a), 1.3, 1.5, 1.7, 3.2, 8.4(a)(4), and 9.3. In the Matter of Silvis, 283 Ga. 587, 663 S.E.2d 141 (2008).  
Attorney was disbarred due to misconduct in taking on a divorce case and failing to complete the case and making misrepresentations to the client as well as for failing to cooperate with the disciplinary proceeding. In the Matter of Browning-Baker, 292 Ga. 809, 741 S.E.2d 637 (2013).  
Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  
Attorney who took retainers to represent clients in criminal matters but abandoned or mishandled the cases and failed to return unearned fees, appeared intoxicated in court and at a jail, and threatened a prosecutor with bodily injury during court violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.16(d), 3.5(d), 4.1(a), 7.3(d), and 8.4(a)(4) and was disbarred. In the Matter of Morris, 302 Ga. 862, 809 S.E.2d 799 (2018).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, 3.2 and 8.4(A)(4), after the attorney accepted funds from two clients involving U.S. residency, failed to provide services to those clients, leading one client to face deportation, and failed to return funds to the clients when requested. In the Matter of Shahab, 302 Ga. 867, 809 S.E.2d 795 (2018).  
Attorney's conduct in associating with a non-lawyer who advertised mortgage loan modification services to consumers and allowing the associate to set up a business entity and an account and to market the services in the attorney's name, along with the attorney's failure to pay bankruptcy filing fees, violated Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 3.3, and 5.3; given the attorney's selfish motive and lack of remorse, disbarment was appropriate. In the Matter of Taylor, 306 Ga. 622, 832 S.E.2d 328 (2019).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  
Attorney was disbarred because, in a traffic citations case, the attorney failed to file the required information, the client's license was suspended, the attorney did not refund the client's fee, despite asserting that the attorney would do so, and there was evidence that the attorney served as a public defender and thus was not authorized to represent private clients for a fee; in the habeas corpus action, the attorney failed to file the petition, and the client had to file the petition pro se to preserve the client's rights; and, in the divorce case, the attorney did not remedy the attorney's error in failing to include a quitclaim deed with the divorce decree, and did not return all of the client's fees until the grievance was filed. In the Matter of Holliday, 308 Ga. 216, 839 S.E.2d 518 (2020).  

Suspension warranted. - Attorney was suspended from the practice of law for three years for violating Ga. St. Bar R. 4-102(d):1.1, 1.2(a), 1.4, 1.7(a), 1.16(a) and (d), and 3.1 because the record contained a plethora of evidence supporting the special master's findings that taken together the attorney's actions revealed a basic disrespect of the core elements of the attorney-client relationship without considering and without advising the attorney's client about the weakness of the positions the attorney was taking and the dangerous consequences to which the attorney's actions exposed the client or of the fact that the attorney may be operating under a conflict of interest; although the attorney had no prior discipline, the attorney failed to cooperate in the disciplinary proceedings, the attorney refused to acknowledge the wrongful nature of the attorney's conduct, the attorney displayed a basic disrespect of the attorney-client relationship and the authority of the judicial system, and the attorney needlessly subjected the client to liability after the client made clear that the client no longer desired the attorney's services. In re Millard, 288 Ga. 449, 704 S.E.2d 779 (2011).  
Attorney was suspended from the practice of law for three years, with reinstatement conditioned upon certification that the attorney was fit to practice law, was mentally competent, and paid restitution, for violating Ga. St. Bar R. 4-102(d): 1.2, 1.3, 1.4, 1.7, 1.16(d), and 8.4(a)(4), after the attorney over a period of several years neglected civil and criminal matters involving eight clients, often with harm to the client; failed to communicate in a timely and effective way with clients; and failed to account for fees received or to refund unearned fees. In the Matter of Jaconetti, 291 Ga. 772, 732 S.E.2d 447 (2012).  

Petition for voluntary discipline requesting suspension rejected. - Court rejected an attorney's petition for voluntary discipline under Ga. St. Bar R. 4-227(b), in which the attorney argued that a six-month suspension was adequate discipline for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16(d), and 3.2. In light of the record, including a prior two-year suspension and three reprimands, a six-month suspension was not appropriate. In the Matter of Boykin, 290 Ga. 871, 725 S.E.2d 324 (2012).  
Court rejected an attorney's petition for voluntary discipline requesting suspension based on violations of Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, and 3.2. A violation of either Rule 1.2 or Rule 1.3 could be punished by disbarment, and despite the mitigating factors, the attorney's past disciplinary history remained a significant aggravating factor. In the Matter of Boykin, 293 Ga. 255, 744 S.E.2d 772 (2013).  


ADVISORY OPINIONS

Permission of client required for suit. - An attorney may not institute suit against the tortfeasor in the insured's name without getting the insured's permission. Adv. Op. No. 05-7 (Nov. 26, 2007).  

Conflict between child and attorney who is guardian ad litem. - When it becomes clear that there is an irreconcilable conflict between the child's wishes and the attorney's considered opinion of the child's best interests in a parental termination procedure, the attorney must withdraw from his or her role as the child's guardian ad litem. Adv. Op. No. 10-2 (January 9, 2012).  

——————————

Rule 1.3. Diligence

Rules text
A lawyer shall act with reasonable diligence and promptness in representing a client. Reasonable diligence as used in this Rule means that a lawyer shall not without just cause to the detriment of the client in effect willfully abandon or willfully disregard a legal matter entrusted to the lawyer. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal inconvenience to the lawyer, and may take whatever lawful and ethical measures are required to vindicate a client's cause or endeavor. A lawyer should act with commitment and dedication to the interests of the client and with zeal in advocacy upon the client's behalf. However, a lawyer is not bound to press for every advantage that might be realized for a client. A lawyer has professional discretion in determining the means by which a matter should be pursued. See Rule 1.2. The lawyer's duty to act with reasonable diligence does not require the use of offensive tactics or preclude the treating of all persons involved in the legal process with courtesy and respect.  
  
[2] A lawyer's work load should be controlled so that each matter can be handled competently.  
  
[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client's interests often can be adversely affected by the passage of time or the change of conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the client's legal position may be destroyed. Even when the client's interests are not affected in substance, however, unreasonable delay can cause a client needless anxiety and undermine confidence in the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness, however, does not preclude the lawyer from agreeing to a reasonable request for a postponement that will not prejudice the lawyer's client.  
  
[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific matter, the relationship terminates when the matter has been resolved. If a lawyer has served a client over a substantial period in a variety of matters, the client sometimes may assume that the lawyer will serve on a continuing basis. Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after the client's affairs when the lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative proceeding that produced a result adverse to the client but has not been specifically instructed concerning pursuit of an appeal, the lawyer should advise the client of the possibility of appeal before relinquishing responsibility for the matter.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For survey article on legal ethics, see 59 Mercer L. Rev. 253 (2007). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   

  For note, "The Panic Defense and Model Rules Common Senses:  A Practical Solution for a Twenty-First Century Ethical Dilemma," see 45 Ga. L. Rev. 621 (2011).  


JUDICIAL DECISIONS

Disbarment. - After an attorney failed to return a client's calls and failed to file an answer on the client's behalf, the appropriate sanction for the attorney's misconduct was disbarment. In re Drucker, 276 Ga. 678, 581 S.E.2d 551 (2003).  
Attorney's multiple violations of the rules of professional conduct evidenced a pattern of wrongful behavior including a complete abandonment of the responsibility to the clients and the law firm, such that, despite the absence of a prior disciplinary history, disbarment was warranted. In the Matter of Vogel, 279 Ga. 719, 620 S.E.2d 389 (2005).  
Disbarment was the proper sanction for an attorney who received settlement funds for clients without providing requested accountings, forged the settlement checks and converted the funds for personal use, lied to clients about the status of the funds, failed to pursue legal matters, did not communicate with the clients, and ignored notices of investigation personally served on the attorney, all in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4,1.5, 1.15(I), 1.15(II), 1.16, 3.2, 8.4, and 9.3. In the Matter of Peebles, 280 Ga. 229, 626 S.E.2d 488 (2006).  
Lawyer was disbarred for misconduct which included misappropriating funds of clients totaling over $435,000, lying to clients and others, presenting false documents to clients and others, writing nonsufficient trust account checks, dismissing a case without the client's consent, and failing to file an answer, leading to a default against a client. In the Matter of Ballard, 280 Ga. 504, 629 S.E.2d 809 (2006).  
Attorney was disbarred for violating former Ga. St. Bar Stand. 4, 22, 44, 63, and 65 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15, and 1.16 as: (1) the attorney submitted a final distribution showing a distribution to heirs and expenses of a decedent's estate; (2) the attorney was discharged, but requested, obtained, and deposited into a trust account a check from the client in the amount of the final distribution and never disbursed the funds, nor provided an accounting; (3) the attorney failed to respond to two letters from the client's new counsel concerning the funds; (4) the attorney was simultaneously found to have violated Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(d) in another matter; and (5) the attorney had received confidential discipline previously for violations of former Ga. State Bar Stand. 4, 22, and 44. In the Matter of Culpepper, 281 Ga. 55, 635 S.E.2d 756 (2006).  
Although an attorney sought a suspension for the acts misconduct made the subject of a disciplinary proceeding, which encompassed 15 separate disciplinary offenses, because the aggravating circumstances substantially outweighed the mitigating facts, including that most of the underlying grievances involved indigent criminal defendants, the court agreed with the panel's recommendation that disbarment was an appropriate sanction; given a prior disciplinary history, that the attorney was eligible for recidivist treatment under Ga. St. Bar. R. 4-103. In the Matter of David, 282 Ga. 517, 651 S.E.2d 743 (2007).  
A lawyer was disbarred when the lawyer violated Ga. St. Bar R. 4-102(d):1.3, Ga. St. Bar R. 4-102(d):1.4, and Ga. St. Bar R. 4-102(d):8.4(a)(4) in three cases through conduct that included failing to tell a client that the client's suit had been unsuccessful, forging clients' signatures to papers, and dismissing a case without a client's permission, when Ga. St. Bar R. 4-103 applied because of a prior letter of admonition, a reprimand, and a six-month suspension; also, there were aggravating factors of prior disciplinary offenses, a pattern of misconduct, submission of false statements during disciplinary proceedings, refusal to acknowledge the wrongful nature of the attorney's conduct, and vulnerable victims. In the Matter of Ellison, 282 Ga. 647, 651 S.E.2d 746 (2007).  
An attorney was disbarred because the attorney's admitted conduct of  diverting over $700,000 of redemption payments owed to the attorney's clients,  issuing quitclaim deeds even though the attorney was not an officer of the  corporate client, and forging the signature of a corporate officer, violated  several Georgia state bar rules. In the Matter of Turner, 282 Ga. 475, 651 S.E.2d 81 (2007).  
An attorney was disbarred because the attorney's admitted conduct of  issuing checks for an escrow account that were returned for insufficient funds,  refusing to respond to the state bar's inquiry regarding the insufficient  funds, and failing to return a client's fee, violated numerous state bar rules. In the Matter of Shoemaker, 282 Ga. 470, 651 S.E.2d 82 (2007).  
Based on the claims filed against an attorney showing that attorney's neglect in representing a client in federal court, including that the attorney: (1) was not admitted to practice in said court and failed to apply for admission pro hac vice; (2) abandoned the client's case; and (3) had a prior incident of  abandonment, a recommendation of disbarment was accepted as supported by the evidence. In the Matter of Ali, 283 Ga. 225, 658 S.E.2d 115 (2008).  
An attorney's failure to turn over money from a client's bankruptcy estate and the attorney's admission during a contempt citation hearing that the attorney no longer had the $8,000 the bankruptcy client had given to the attorney or a $20,000 settlement the attorney received from a bank during the bankruptcy proceeding, resulted in the attorney's disbarment for violations of Ga. St. Bar R. 4-102(d):1.15(I-III), 1.2(a), 1.3, 1.5, 1.7, 3.2, 8.4(a)(4), and 9.3. In the Matter of Silvis, 283 Ga. 587, 663 S.E.2d 141 (2008).  
An attorney violated Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 3.2, 5.5, 8.1, 8.4 and 9.3 by abandoning four clients after doing some work on their cases, leading, in most cases, to dismissal of cases or appeals or interruption of negotiations; failing to communicate with them about their cases; failing to withdraw; and failing to respond to the Georgia Bar's investigation. Therefore, the attorney was disbarred. In the Matter of Levy, 284 Ga. 281, 664 S.E.2d 195 (2008).  
An attorney was disbarred after violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I) and (II), 1.16, 8.4, and 9.3 by conduct that included making a false statement on a settlement statement, not releasing escrow funds, not paying a judgment to a seller, not recording deeds, and not responding to the State Bar about insufficient funds in the attorney's trust accounts. In re Moore, 285 Ga. 731, 684 S.E.2d 71 (2009).  
Special master's finding that an attorney violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.8(e), 1.15(I), 1.15(II), 3.2, 8.4(a)(4), and 9.2 by entering into settlements without the client's authority and the recommendation of disbarment was upheld because the special master was in the best position to observe the parties' demeanor and credibility. In re Ballew, 287 Ga. 371, 695 S.E.2d 573 (2010).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.1, 8.4(a)(4), and 9.3 because a client hired the attorney to present DNA evidence and to have the client's obligation for child support terminated, but the attorney did not file any pleading, and those issues were left unresolved by the dismissal of the contempt case; the attorney admitted to not filing a timely sworn response to the notice of investigation, and the attorney made false statements in the response to the notice of investigation and in the testimony before the special master. In re Davis, 290 Ga. 857, 725 S.E.2d 216 (2012).  
Attorney was disbarred due to misconduct in taking on a divorce case and failing to complete the case and making misrepresentations to the client as well as for failing to cooperate with the disciplinary proceeding. In the Matter of Browning-Baker, 292 Ga. 809, 741 S.E.2d 637 (2013).  
Due to the nature and scope of an attorney's admitted violations of the State Bar rules covering each year between 2004 and 2010 and many aggravating factors, including dishonest or selfish motive, pattern of misconduct, multiple offenses, and refusal to acknowledge the wrongful nature of the attorney's conduct, the fact that the attorney had no prior disciplinary history was not a sufficient mitigating factor; disbarment was the appropriate sanction. In the Matter of Burgess, 293 Ga. 783, 748 S.E.2d 916 (2013).  
Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  
Attorney's conduct in associating with a non-lawyer who advertised mortgage loan modification services to consumers and allowing the associate to set up a business entity and an account and to market the services in the attorney's name, along with the attorney's failure to pay bankruptcy filing fees, violated Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 3.3, and 5.3; given the attorney's selfish motive and lack of remorse, disbarment was appropriate. In the Matter of Taylor, 306 Ga. 622, 832 S.E.2d 328 (2019).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  
Attorney was disbarred because, in a traffic citations case, the attorney failed to file the required information, the client's license was suspended, the attorney did not refund the client's fee, despite asserting that the attorney would do so, and there was evidence that the attorney served as a public defender and thus was not authorized to represent private clients for a fee; in the habeas corpus action, the attorney failed to file the petition, and the client had to file the petition pro se to preserve the client's rights; and, in the divorce case, the attorney did not remedy the attorney's error in failing to include a quitclaim deed with the divorce decree, and did not return all of the client's fees until the grievance was filed. In the Matter of Holliday, 308 Ga. 216, 839 S.E.2d 518 (2020).  

Suspension. - In a voluntary petition for discipline filed under Ga. St. Bar R. 4-227(b) by an attorney who admitted violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, and 9.3 by failing to: (1) work on two client matters; (2) communicate with one client; (3) refund retainers for the two clients; and (4) answer Notices of Investigation with regard to grievances filed by the two clients, the court accepted the proposed one-year suspension, based on the attorney's lack of prior discipline other than an interim suspension in one of the underlying cases, and based on the attorney's cooperation with the State Bar in resolving the disciplinary matters. In the Matter of Hudson, 283 Ga. 79, 656 S.E.2d 531 (2008).  
Based on an attorney's violations of Ga. St. Bar R. 4-102(d):1.16(d), 1.3, 1.4, and 8.1(a) in multiple disciplinary matters, the attorney's prior disciplinary history, and taking into account the attorney's physical disabilities and support from local attorneys, a three-year suspension from the practice of law was deemed appropriate. In the Matter of Peterson, 290 Ga. 794, 725 S.E.2d 252 (2012).  
Attorney was suspended from the practice of law for three years, with reinstatement conditioned upon certification that the attorney was fit to practice law, was mentally competent, and paid restitution, for violating Ga. St. Bar R. 4-102(d): 1.2, 1.3, 1.4, 1.7, 1.16(d), and 8.4(a)(4), after the attorney over a period of several years neglected civil and criminal matters involving eight clients, often with harm to the client; failed to communicate in a timely and effective way with clients; and failed to account for fees received or to refund unearned fees. In the Matter of Jaconetti, 291 Ga. 772, 732 S.E.2d 447 (2012).  

Six month suspension. - Attorney who was absent from the attorney's practice while taking care of the attorney's ill and dying aunt, allowing a client's case to be dismissed and the client to suffer a judgment of $14,075 when the client failed to appear for hearings, violated Ga. St. Bar R. 4-102(d):1.3, 1.4 and 1.16, and was suspended for six months. In the Matter of Graziano, 299 Ga. 7, 785 S.E.2d 537 (2016).  
Attorney's petition for voluntary discipline was accepted and attorney was suspended for six months for the attorney's admitted violations of the professional rule regarding diligence because the attorney admittedly never filed a complaint or engaged in any discovery on the client's behalf and instead abandoned the client's case without just cause and to the client's detriment; although the attorney entered into a consent agreement, the attorney failed to make the payments by the agreed deadlines, but the attorney asserted that the attorney had since tendered the agreed upon $16,000 to the client; and the six-month suspension was proper as the attorney had a disciplinary history of two formal letters of admonition and a public reprimand. In the Matter of Sakas, 301 Ga. 49, 799 S.E.2d 157 (2017).  

Three-year suspension imposed. - In an attorney disciplinary matter wherein the attorney filed a petition for voluntary discipline under Ga. St. Bar R. 4-227(c), the attorney was suspended from the practice of law for three years for having violated Ga. St. Bar R. 1.3, 1.4, and 9.3 as a result of failing to communicate with various clients and/or failing to properly represent the clients in various ways. The Supreme Court of Georgia found in mitigation that the attorney tried and failed to simultaneously practice law and cope with the attorney's divorce, alcoholism, and depression; had referred all clients to other attorneys and had not been practicing law since being suspended; had been engaging in various treatment and counseling programs; and, while the pattern of misconduct resulted in multiple rule violations, the violations did not appear to have injured the clients. In re Edmunds, 284 Ga. 97, 663 S.E.2d 182 (2008).  

Petition for voluntary discipline rejected. - Attorney's petition for voluntary discipline was rejected because the attorney violated the Rules of Professional Conduct by willfully abandoning the client's personal injury and workers' compensation cases, by failing to communicate with the client, and by ceasing work on the client's legal matters and in effect withdrawing without taking steps to protect the client's interests; a finding of a third or subsequent disciplinary violation constituted discretionary grounds for a suspension or disbarment; and, this being the attorney's fifth disciplinary proceeding, and at least the attorney's third involving similar conduct, the acceptance of the attorney's petition and the imposition of a public reprimand would not be proper. In the Matter of Hemmann, 307 Ga. 56, 834 S.E.2d 105 (2019).  

Petition for voluntary discipline requesting suspension rejected. - Court rejected an attorney's petition for voluntary discipline under Ga. St. Bar R. 4-227(b), in which the attorney argued that a six-month suspension was adequate discipline for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16(d), and 3.2. In light of the record, including a prior two-year suspension and three reprimands, a six-month suspension was not appropriate. In the Matter of Boykin, 290 Ga. 871, 725 S.E.2d 324 (2012).  
Supreme court rejected the attorney's voluntary petition requesting imposition of a two-year suspension, with conditions, for violations of Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(a), (c), and (d), after taking into account the attorney's prior disciplinary history and fact that the court received no proof regarding how much restitution was paid to one of the clients in the prior disciplinary case. In the Matter of Polk, 292 Ga. 147, 734 S.E.2d 391 (2012).  
Court rejected an attorney's petition for voluntary discipline requesting suspension based on violations of Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, and 3.2. A violation of either Rule 1.2 or Rule 1.3 could be punished by disbarment, and despite the mitigating factors, the attorney's past disciplinary history remained a significant aggravating factor. In the Matter of Boykin, 293 Ga. 255, 744 S.E.2d 772 (2013).  

Petition for voluntary discipline requesting public reprimand rejected. - Supreme court rejected the attorney's petition for voluntary discipline as the court could not agree that imposition of a review panel reprimand was the appropriate sanction because the attorney failed to act with reasonable diligence and promptness in the attorney's representation of the habeas petitioner and failed to communicate with the petitioner promptly, in violation of Ga. St. Bar R. 4-102(d):1.3 and 1.4; the maximum sanction for a violation of Ga. St. Bar R. 4-102(d):1.3 was disbarment, and the maximum sanction for a violation of Ga. St. Bar R. 4-102(d):1.4 was a public reprimand; and, in aggravation, the attorney had prior disciplinary offenses, including formal letters of admonition, an indefinite suspension, and two interim suspensions. In the Matter of Fair, 299 Ga. 10, 785 S.E.2d 539 (2016).  

Failure to make client whole made public reprimand inappropriate. - Attorney's petition for voluntary discipline seeking the imposition of a public reprimand was rejected because the attorney admitted to violating the Georgia Rules of Professional Conduct by failing to complete client work, to adequately communicate with the client, and to refund an unearned fee; and the supreme court was concerned that the attorney had failed to fully repay the monies owed to the client's son, and that the attorney stated the attorney intended to pay as much of the money as the attorney was able, but stated no intention of making the client's son whole. In the Matter of Golub, 306 Ga. 620, 832 S.E.2d 332 (2019).  

Failure to perform legal work. - Attorney who accepted money for representing clients but did not complete the legal work the attorney was asked to do, and who lied to the clients and the State Bar about what had been done, and who had been disciplined on two prior occasions, violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.5, 1.16, 3.2, 8.1 and 9.3, and was disbarred. In re Kimbrough, 286 Ga. 30, 685 S.E.2d 713 (2009).  

Fiduciary relationship not created for bankruptcy discharge purposes. - Creditors' 11 U.S.C. § 523(a)(4) claim against a Chapter 13 debtor, their attorney, was dismissed for failure to state a claim, as the creditors failed to allege a contract or other agreement establishing a technical trust, but instead cited O.C.G.A. § 23-2-58, which the court held did not establish fiduciary capacity, as the statute did not designate trust property or impose trust duties. Further, none of the Georgia Rules of Professional Conduct cited by the creditors, Ga. St. Bar R. 4-102(d):1.1, 1.3, 1.6 and 1.7(a), mentioned trust property and thus, the rules were ineffective to establish fiduciary capacity for purposes of 11 U.S.C. § 523(a)(4). Crisler v. Farr (In re Farr),    Bankr.    (Bankr. M.D. Ga. May 18, 2011).  

Failure to file action. - Attorney was disbarred for accepting fee from client and assuring client repeatedly that the divorce action would be filed, although no such action was ever filed. In re Bray, 254 Ga. 385, 330 S.E.2d 93 (1985).  

Attorney's failure to follow through after filing complaint for a client and misleading the client as to the status of his case warranted a five-month suspension. In re Evans, 267 Ga. 144, 475 S.E.2d 645 (1996).  

Failure to follow through. - An eighteen-month suspension was warranted after the attorney failed to file trademark and copyright registrations, misrepresented to his client that he had filed them, failed to respond to repeated inquiries about the matter, failed to return the fee paid for the work, and failed to respond to the Notice of Investigation. In re Woodall, 269 Ga. 747, 507 S.E.2d 433 (1998).  
Where an attorney willfully abandoned client matters for which he had accepted retainers and failed to respond to disciplinary authorities, the attorney's misconduct violated Ga. St. Bar Stands. 22(b), 44 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.4(a)(4), 9.3; because of the attorney's prior disciplinary history and the lack of mitigating factors, Ga. St. Bar R. 4-103 warranted disbarment. In re Carter, 276 Ga. 865, 583 S.E.2d 883 (2003).  
Attorney's voluntary surrender of his license was accepted where he, in part, admitted to twice misrepresenting information on mortgage settlement statements. In re Vaughn, 277 Ga. 33, 585 S.E.2d 881 (2003).  
An attorney was disbarred when, after filing suit for a client, he did not depose witness before the expiration of the discovery period, falsely told the client he had requested an extension to file a summary judgment motion, and did not respond to the defendant's summary judgment motion. In the Matter of Brennan, 279 Ga. 58, 609 S.E.2d 355 (2005).  
An attorney was disbarred when, after accepting the client's retainer, he did not return the client's calls, falsely said he had filed suit but could not locate the defendant, as he had attempted neither, did not tell the client he was not in good standing with the State Bar, or that he had moved his office or closed his practice, and did not return the client's file or the unearned portion of the retainer. In the Matter of Brennan, 279 Ga. 58, 609 S.E.2d 355 (2005).  
Due to an attorney's neglect in representing a client on appeal from a criminal conviction, which led to the attorney's abandonment of said client, and given consideration of a prior indefinite suspension and medical impairment, the court accepted the recommendations of another indefinite suspension as the appropriate sanction. In the Matter of Stewart, 283 Ga. 312, 658 S.E.2d 573 (2008).  

Failure to follow through and respond. - Where an attorney engaged in a pattern of neglect of client matters in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I), 9.3, had a significant prior disciplinary history, and failed to respond to disciplinary complaints, the facts were deemed admitted under Ga. St. Bar R. 4-212(a); as a result, disbarment was the appropriate disciplinary sanction. In re Bailey, 277 Ga. 193, 587 S.E.2d 59 (2003).  

Failure to appear for court dates. - Where the complainant hired an attorney to represent her son in a criminal matter and paid him for these services, and the attorney failed to appear at any of the court dates and refused to account to the complainant for the fee paid, he was in violation of former Standards 4, 23, 30, 44, 45, 61, 63, 65, and 68 of Rule 4-102. In re Booker, 262 Ga. 291, 417 S.E.2d 10 (1992).  
In a case in which: (1) there was clear evidence that an attorney was repeatedly derelict in duties to clients and to the court, (2) the attorney repeatedly failed to appear before the bankruptcy court on motion hearings or to ensure the presence of adequate substitute counsel; and (3) there was evidence that non-lawyer employees routinely signed the attorney's name to documents filed in the bankruptcy court, the attorney did not prepare or review those documents before they were filed, and the attorney did not supervise the employees, the attorney's two-year suspension from the practice of law before a federal district court for violating Ga. St. Bar R. 4-102(d):1.1, 1.2, 1.3, 1.4, 5.3, and 5.5 was affirmed. In re Eichholz,    F.3d    (11th Cir. Jan. 10, 2007)(Unpublished).  

Failure to diligently conduct real estate transactions. - Attorney violated the Georgia Rules of Professional Conduct by failing to pay taxes or homeowner's insurance for a buyer on properties for which the attorney was the closing attorney, failing to properly assist another client in obtaining title insurance, failing to send payoff funds to a bank on behalf of a client upon the sale of the client's house, and overdrawing on his attorney trust account and his operating account. In the Matter of Capps, 278 Ga. 157, 598 S.E.2d 478 (2004).  

Refusal to take action or return fee. - Where the complainant hired an attorney to secure her husband's release from jail on bond, giving him a truck and cash, and he failed to take any action on the client's behalf and refused to return or account for the fee, he violated former Standards 3, 4, 21, 22, 23, 30, 31, 44, 45, 61, 62, 63, 65, and 68 of Rule 4-102. In re Booker, 262 Ga. 291, 417 S.E.2d 10 (1992).  
Attorney who accepted a $ 5,000 retainer to represent a client in a criminal action and then left Georgia without notifying the client that he was moving and did not return the retainer violated Ga. St. Bar Stand. 23a. St. Bar R. 1.16(d), Ga. St. Bar Stand. 44a. St. Bar R. 1.3, Ga. St. Bar R. 4-102(d):1.4, and Ga. St. Bar R. 4-102(d):9.3, and was disbarred. In re Eastham, 275 Ga. 813, 573 S.E.2d 78 (2002).  
Lawyer was disbarred where, in three cases, he took retainer fees from clients, performed little or no work for the clients, negotiated a guilty plea for one client without her permission, failed to attend scheduled court appearances, and failed to return any fees or files to the three clients. In the Matter of Williams, 278 Ga. 211, 599 S.E.2d 180 (2004).  
Attorney who took retainers to represent clients in criminal matters but abandoned or mishandled the cases and failed to return unearned fees, appeared intoxicated in court and at a jail, and threatened a prosecutor with bodily injury during court violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.16(d), 3.5(d), 4.1(a), 7.3(d), and 8.4(a)(4) and was disbarred. In the Matter of Morris, 302 Ga. 862, 809 S.E.2d 799 (2018).  

Failure to file action or communicate with client. - Attorney who willfully disregarded a wrongful death suit resulting in client losing the opportunity to litigate the merits of the claim, and who also failed to maintain a trust fund, commingled client's funds with his own, and used funds withdrawn from such accounts for personal use, was disbarred. In re Baldwin, 252 Ga. 57, 311 S.E.2d 459 (1984).  
Where in each of three cases, attorney was retained by a client in the trucking industry to file an application with the ICC, and in each case attorney failed to file any application with the ICC, in each case attorney thereby abandoned or neglected without just cause and to the detriment of his client the legal matter with which he had been entrusted; the failure to file an application in each case was tantamount to withdrawing from representing his client; and in each of the cases attorney did not notify his client that he was not going to pursue the legal matter, did not earn the fee given to him by his client, did not promptly refund the unearned portion of his fee, did not incur any filing fees or costs on behalf of his client, although a portion of the funds which his client had given him was for filing fees and costs associated with the application, did not maintain a complete record of his client's funds for filing fees and costs, and did not promptly render an accounting to his client for those funds which were to pay filing fees and costs, he was disbarred from the practice of law in the state. In re Gray, 257 Ga. 351, 359 S.E.2d 669 (1987).  
The lawyer violated former Standards 22, 23, 44 and 68 of Rule 4-102 when he failed to file a petition for sterilization in probate court, did not communicate with his client for eight months, and did not return the retainer fee after his client discharged him, and failed to appear at a bankruptcy hearing, causing the court to dismiss his client's petition; the client did not notify his client of the court's action until the client called him two months later, and failed to return the attorney's fees or all the client's papers to her, and also responded for the first time in these proceedings when he filed a reply to the report of the Review Panel of the State Disciplinary Board. In re Collins, 261 Ga. 622, 409 S.E.2d 662 (1991).  
Respondent's failure to return the client's telephone calls or money, or the documents entrusted to her by the client, and abandoning a matter entrusted to her, after the client had terminated respondent's employment, warranted disbarment. In re Slaughter, 261 Ga. 433, 405 S.E.2d 481 (1991).  
The lawyer violated former Standards 22, 23, 44 and 68 of Rule 4-102 where he failed to file a petition for sterilization in probate court, did not communicate with his client for eight months, and did not return the retainer fee after his client discharged him. He further failed to appear at a bankruptcy hearing, causing the court to dismiss his client's petition, he did not notify his client of the court's action until she called him two months later, and failed to return the attorney's fees or all the client's papers to her, and also responded for the first time in these proceedings when he filed a reply to the report of the Review Panel of the State Disciplinary Board. In re Collins, 261 Ga. 622, 409 S.E.2d 662 (1991).  
Attorney's failure to deliver promptly to the client its portion of settlement proceeds constituted a violation of former Standard 44, 61 and 63 of Rule 4-102. In re Housman, 268 Ga. 16, 485 S.E.2d 202 (1997).  
An eighteen-month suspension was warranted after the attorney failed to file trademark and copyright registrations, misrepresented to his client that he had filed them, failed to respond to repeated inquiries about the matter, failed to return the fee paid for the work, and failed to respond to the Notice of Investigation. In re Woodall, 269 Ga. 747, 507 S.E.2d 433 (1998).  
Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  
Where in each of three cases, attorney was retained by a client in the trucking industry to file an application with the ICC, and in each case attorney failed to file any application with the ICC, in each case attorney thereby abandoned or neglected without just cause and to the detriment of his client the legal matter with which he had been entrusted; the failure to file an application in each case was tantamount to withdrawing from representing his client; and in each of the cases attorney did not notify his client that he was not going to pursue the legal matter, did not earn the fee given to him by his client, did not promptly refund the unearned portion of his fee, did not incur any filing fees or costs on behalf of his client, although a portion of the funds which his client had given him was for filing fees and costs associated with the application, did not maintain a complete record of his client's funds for filing fees and costs, and did not promptly render an accounting to his client for those funds which were to pay filing fees and costs, he was disbarred from the practice of law in the state. In re Gray, 257 Ga. 351, 359 S.E.2d 669 (1987).  
Attorney agreed to accept a public reprimand for the attorney's admitted violations of Ga. St. Bar R. 4-102(d):1.3 and Ga. St. Bar R. 4-102(d):1.4 based on the attorney's mishandling of a client's divorce case, including forgetting to file and record papers; the attorney was suffering emotional problems and later made restitution to the client and refunded the attorney's fee. In the Matter of Hartin, 295 Ga. 859, 764 S.E.2d 542 (2014).  

Attorney did not act expeditiously with regard to handling the client's case where although he did not willfully disregard his client's interests, he was negligent in not timely checking his mail and messages with respect to notices of a contempt and hearings on the client's requested modification of child visitation; therefore, attorney was found to be in violation of Ga. St. Bar R. 4-102(d):1.3 and Ga. St. Bar R. 4-102(d):3.2, and a suspension of 120 days was imposed. In the Matter of Norton, 279 Ga. 31, 608 S.E.2d 614 (2005).  

Public defenders had responsibility to move case forward despite lack of funds. - Even though public defenders did not receive all the funds that they requested for a defendant in a capital murder case, the attorneys themselves were being paid to represent the defendant, and that the defendants had a responsibility to move the case forward by representing the defendant to the best of their ability under Ga. St. Bar R. 1.3. Therefore, lack of funding was not the cause of the delay in bringing the defendant to trial, and defendant's speedy trial right was not violated. Weis v. State, 287 Ga. 46, 694 S.E.2d 350, cert. denied,    U.S.    , 131 S. Ct. 100, 178 L. Ed. 2d 63 (2010).  

Failure to pay client's medical care providers as agreed upon. - Where client hired the attorney on a contingency basis to recover for injuries she and her daughters sustained in an automobile accident, and the contingency agreement obligated the attorney to reimburse the clients' medical care providers from any settlement proceeds, although the attorney settled the suit and distributed the portion of the funds due to the clients, where he failed to reimburse the clients' medical care providers as agreed, the supreme court found that the attorney violated former St. Bar Stand. 4, 44, 45 and 61 and Ga. St. Bar R. 4-102(d):1.3, Ga. St. Bar R. 4-102(d):1.15, and Ga. St. Bar R. 4-102(d):8.4, and all of Ga. St. Bar R. 4-102(d), and that under the circumstances of the case, including the attorney's earlier suspension, disbarment was the appropriate sanction for those violations. In the Matter of Frederick, 278 Ga. 571, 604 S.E.2d 487 (2004).  

Neglect of client's claim. - Lawyer was suspended for six months for misconduct in which the lawyer did little work on a client's case, failed to return the client's phone calls, and failed to advise the client regarding the case; once the client terminated the lawyer's employment, the lawyer failed to provide the client with either a notice of withdrawal or a copy of the file which contained documents needed for the claim. In the Matter of Ellison, 280 Ga. 303, 627 S.E.2d 25 (2006).  

Suspension ordered. - Georgia Supreme Court accepted an attorney's assertions in her petition for voluntary discipline that her actions in representing a personal injury client, handling funds, and in failing to diligently represent her client's interests amounted to violations of Ga. St. Bar R. 4-102(d):1.3 and 1.4, and as a result, entered an 18-month suspension, with conditions, pursuant to a special master's report and recommendation. In the Matter of Lenn, 280 Ga. 633, 632 S.E.2d 89 (2006).  
The state supreme court accepted an attorney's petition for voluntary  discipline pursuant to Ga. St. Bar R. 4-227 and suspended the attorney from the  practice of law for a period of two years because the attorney admitted that  the attorney violated Ga. St. Bar R. 4-102(d):1.3 and Ga. St. Bar R.  4-102(d):1.4 in the attorney's handling of legal matters undertaken for three  different clients over a two-year period. In the Matter of Johnson, 282 Ga. 473, 651 S.E.2d 82 (2007).  
An attorney violated Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(d) by abandoning four clients, causing the statute of limitations for two clients' tort claim to expire. Due to the attorney's cooperation with the Georgia State Bar, the attorney's remorse, the attorney's marital difficulties, the attorney's lack of prior complaints, and a malpractice suit filed against the attorney by the tort clients, the attorney was not disbarred but was suspended for six months. In re Pope, 284 Ga. 156, 663 S.E.2d 695 (2008).  

Review panel reprimand. - Court accepted an attorney's petition for voluntary discipline arising out of the attorney's abandonment of a forfeiture matter; given that the attorney had taken steps to avoid future similar occurrences, the court ordered that a review panel reprimand be issued in accordance with Ga. St. Bar R. 4-102(b)(4) and Ga. St. Bar R. 4-220(b) for the attorney's admitted violations of Ga. St. Bar. R. 4-102(d):1.3, 1.4(a)(3), and 9.3. In the Matter of Fisher,    Ga.    ,    S.E.2d    (Mar. 1, 2021).  

Cited in In re Eaton, 275 Ga. 489, 569 S.E.2d 522 (2002); In re Toler, 276 Ga. 228, 576 S.E.2d 898 (2003); In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007); In the Matter of Skinner, 292 Ga. 640, 740 S.E.2d 171 (2013).  


ADVISORY OPINIONS

Diligence required in fixed fee contracts for indeterminate legal services. - Fixed-fee contracts for an indeterminate amount of legal services to be rendered to the client compensating the lawyer for such services are allowable so long as the fee set complies with Ga. R.P.C. 1.5(a) and the lawyer fulfills his or her obligation to provide competent representation, Ga. R.P.C. 1.1, in a diligent manner, Ga. R.P.C. 1.3, even if the work becomes less profitable than anticipated. Adv. Op. No. 11-1 (April 14, 2011).  

Fee arrangements with unknown and indeterminate number of cases. - Arrangements that obligate lawyers to handle an unknown and indeterminate number of cases without any ceiling on case volume or any off-setting increase in compensation due to the case volume carry very significant risks that competent and diligent representation of clients may be compromised and that the lawyer's own interests or duties to another client will adversely affect the representation. Lawyers contemplating entering into such arrangements need to give utmost attention to these concerns and exercise a most considered judgment about the likelihood that the contractual obligations that the lawyers will be accepting can be satisfied in a manner fully consistent with the Georgia Rules of Professional Conduct. Adv. Op. No. 11-1 (April 14, 2011).  

——————————

Rule 1.4. Communication

Rules text
(a)  A lawyer shall: 
  
(1)  promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(h), is required by these Rules; 
  
(2)  reasonably consult with the client about the means by which the client's objectives are to be accomplished; 
  
(3)  keep the client reasonably informed about the status of the matter; 
  
(4)  promptly comply with reasonable requests for information; and 
  
(5)  consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law. 
  
(b)  A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

 Comment 
  
[1] Reasonable communication between the lawyer and the client is necessary for the client effectively to participate in the representation.  
  
Communicating with Client 
  
[2] If these Rules require that a particular decision about the representation be made by the client, paragraph (a)(1) requires that the lawyer promptly consult with and secure the client's informed consent prior to taking action unless prior discussions with the client have resolved what action the client wants the lawyer to take. For example, a lawyer who receives from opposing counsel an offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must promptly inform the client of its substance unless the client has previously indicated that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the offer. See Rule 1.2(a).  
  
[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to be used to accomplish the client's objectives. In some situations - depending on both the importance of the action under consideration and the feasibility of consulting with the client - this duty will require consultation prior to taking action. In other circumstances, such as during a trial when an immediate decision must be made, the exigency of the situation may require the lawyer to act without prior consultation. In such cases the lawyer must nonetheless act reasonably to inform the client of actions the lawyer has taken on the client's behalf. Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably informed about the status of the matter, such as significant developments affecting the timing or the substance of the representation.  
  
[4] A lawyer's regular communication with clients will minimize the occasions on which a client will need to request information concerning the representation. When a client makes a reasonable request for information, however, paragraph (a)(4) requires prompt compliance with the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer's staff, acknowledge receipt of the request and advise the client when a response may be expected. A lawyer should promptly respond to or acknowledge client communications. The timeliness of a lawyer's communication must be judged by all the controlling factors. "Prompt" communication with the client does not equate to "instant" communication with the client and is sufficient if reasonable under the relevant circumstances.   
  
Explaining Matters 
  
[5] The client should have sufficient information to participate intelligently in decisions concerning the objectives of the representation and the means by which they are to be pursued, to the extent the client is willing and able to do so. Adequacy of communication depends in part on the kind of advice or assistance that is involved. For example, where there is time to explain a proposal made in a negotiation, the lawyer should review all important provisions with the client before proceeding to an agreement. In litigation a lawyer should explain the general strategy and prospects of success and ordinarily should consult the client on tactics that are likely to result in significant expense or to injure or coerce others. On the other hand, a lawyer ordinarily will not be expected to describe trial or negotiation strategy in detail. The guiding principle is that the lawyer should fulfill reasonable client expectations for information consistent with the duty to act in the client's best interests, and the client's overall requirements as to the character of representation. In certain circumstances, such as when a lawyer asks a client to consent to a representation affected by a conflict of interest, the client must give informed consent, as defined in Rule 1.0(h).  
  
[6] Ordinarily, the information to be provided is that appropriate for a client who is a comprehending and responsible adult. However, fully informing the client according to this standard may be impracticable, for example, where the client is a child or suffers from diminished capacity. See Rule 1.14. When the client is an organization or group, it is often impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer should address communications to the appropriate officials of the organization. See Rule 1.13. Where many routine matters are involved, a system of limited or occasional reporting may be arranged with the client.  
  
Withholding Information 
  
[7] In some circumstances, a lawyer may be justified in delaying transmission of information when the client would be likely to react imprudently to an immediate communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist indicates that disclosure would harm the client. A lawyer may not withhold information to serve the lawyer's own interest or convenience or the interest or convenience of another person. Rules or court orders governing litigation may provide that information supplied to a lawyer may not be disclosed to the client.  
  

  Editor's notes. - This rule was amended effective November 3, 2011, and effective November 14, 2019.  
Law reviews. -  For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006). For survey article on legal ethics, see 59 Mercer L. Rev. 253 (2007). For article, "Don't Tell a Soul: What To Do About Secrets Between Multiple Clients," see 13 Ga. St. B.J. 48 (2008). For annual survey on legal ethics, see 64 Mercer L. Rev. 189 (2012). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Disbarment. - Where an attorney failed to return a client's calls and failed to file an answer on the client's behalf, the appropriate sanction for the attorney's misconduct was disbarment. In re Drucker, 276 Ga. 678, 581 S.E.2d 551 (2003).  
Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  
Attorney's multiple violations of the rules of professional conduct evidenced a pattern of wrongful behavior including a complete abandonment of the responsibility to the clients and the law firm, such that, despite the absence of a prior disciplinary history, disbarment was warranted. In the Matter of Vogel, 279 Ga. 719, 620 S.E.2d 389 (2005).  
Disbarment was the proper sanction for an attorney who received settlement funds for clients without providing requested accountings, forged the settlement checks and converted the funds for personal use, lied to clients about the status of the funds, failed to pursue legal matters, did not communicate with the clients, and ignored notices of investigation personally served on the attorney, all in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4,1.5, 1.15(I), 1.15(II), 1.16, 3.2, 8.4, and 9.3. In the Matter of Peebles, 280 Ga. 229, 626 S.E.2d 488 (2006).  
Lawyer was disbarred for misconduct which included misappropriating funds of clients totaling over $435,000, lying to clients and others, presenting false documents to clients and others, writing nonsufficient trust account checks, dismissing a case without the client's consent, and failing to file an answer, leading to a default against a client. In the Matter of Ballard, 280 Ga. 504, 629 S.E.2d 809 (2006).  
Attorney was disbarred for violating former Ga. St. Bar Stand. 4, 22, 44, 63, and 65 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15, and 1.16 as: (1) the attorney submitted a final distribution showing a distribution to heirs and expenses of a decedent's estate; (2) the attorney was discharged, but requested, obtained, and deposited into a trust account a check from the client in the amount of the final distribution and never disbursed the funds, nor provided an accounting; (3) the attorney failed to respond to two letters from the client's new counsel concerning the funds; (4) the attorney was simultaneously found to have violated Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(d) in another matter; and (5) the attorney had received confidential discipline previously for violations of former Ga. State Bar Stand. 4, 22, and 44. In the Matter of Culpepper, 281 Ga. 55, 635 S.E.2d 756 (2006).  
Although an attorney sought a suspension for the acts misconduct made the subject of a disciplinary proceeding, which encompassed 15 separate disciplinary offenses, because the aggravating circumstances substantially outweighed the mitigating facts, including that most of the underlying grievances involved indigent criminal defendants, the court agreed with the panel's recommendation that disbarment was an appropriate sanction; given a prior disciplinary history, that the attorney was eligible for recidivist treatment under Ga. St. Bar. R. 4-103. In the Matter of David, 282 Ga. 517, 651 S.E.2d 743 (2007).  
A lawyer was disbarred when the lawyer violated Ga. St. Bar R. 4-102(d):1.3, Ga. St. Bar R. 4-102(d):1.4, and Ga. St. Bar R. 4-102(d):8.4(a)(4) in three cases through conduct that included failing to tell a client that the client's suit had been unsuccessful, forging clients' signatures to papers, and dismissing a case without a client's permission, when Ga. St. Bar R. 4-103 applied because of a prior letter of admonition, a reprimand, and a six-month suspension; also, there were aggravating factors of prior disciplinary offenses, a pattern of misconduct, submission of false statements during disciplinary proceedings, refusal to acknowledge the wrongful nature of the attorney's conduct, and vulnerable victims. In the Matter of Ellison, 282 Ga. 647, 651 S.E.2d 746 (2007).  
An attorney was disbarred because the attorney's admitted conduct of  diverting over $700,000 of redemption payments owed to the attorney's clients,  issuing quitclaim deeds even though the attorney was not an officer of the  corporate client, and forging the signature of a corporate officer, violated  several Georgia state bar rules. In the Matter of Turner, 282 Ga. 475, 651 S.E.2d 81 (2007).  
An attorney was disbarred because the attorney's admitted conduct of  issuing checks for an escrow account that were returned for insufficient funds,  refusing to respond to the state bar's inquiry regarding the insufficient  funds, and failing to return a client's fee, violated numerous state bar rules. In the Matter of Shoemaker, 282 Ga. 470, 651 S.E.2d 82 (2007).  
An attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.4, 1.15(I), (II), and (III), and 8.4(a)(4). The attorney mishandled trust account funds, failed to notify a client of a settlement, and converted the settlement funds to the attorney's own use, and, while acting as an executor, used estate funds to repay the client whose funds the attorney converted; the aggravating factors of dishonest or selfish motive, a pattern of misconduct, multiple offenses, refusal to acknowledge the wrongful nature of the attorney's conduct, and indifference to restitution were present in each matter. In the Matter of Byars, 282 Ga. 630, 652 S.E.2d 567 (2007).  
An attorney violated Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 3.2, 5.5, 8.1, 8.4 and 9.3 by abandoning four clients after doing some work on their cases, leading, in most cases, to dismissal of cases or appeals or interruption of negotiations; failing to communicate with them about their cases; failing to withdraw; and failing to respond to the Georgia Bar's investigation. Therefore, the attorney was disbarred. In the Matter of Levy, 284 Ga. 281, 664 S.E.2d 195 (2008).  
An attorney was disbarred after violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I) and (II), 1.16, 8.4, and 9.3 by conduct that included making a false statement on a settlement statement, not releasing escrow funds, not paying a judgment to a seller, not recording deeds, and not responding to the State Bar about insufficient funds in the attorney's trust accounts. In re Moore, 285 Ga. 731, 684 S.E.2d 71 (2009).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.1, 8.4(a)(4), and 9.3 because a client hired the attorney to present DNA evidence and to have the client's obligation for child support terminated, but the attorney did not file any pleading, and those issues were left unresolved by the dismissal of the contempt case; the attorney admitted to not filing a timely sworn response to the notice of investigation, and the attorney made false statements in the response to the notice of investigation and in the testimony before the special master. In re Davis, 290 Ga. 857, 725 S.E.2d 216 (2012).  
Attorney was disbarred due to misconduct in taking on a divorce case and failing to complete the case and making misrepresentations to the client as well as for failing to cooperate with the disciplinary proceeding. In the Matter of Browning-Baker, 292 Ga. 809, 741 S.E.2d 637 (2013).  
Due to the nature and scope of an attorney's admitted violations of the State Bar rules covering each year between 2004 and 2010 and many aggravating factors, including dishonest or selfish motive, pattern of misconduct, multiple offenses, and refusal to acknowledge the wrongful nature of the attorney's conduct, the fact that the attorney had no prior disciplinary history was not a sufficient mitigating factor; disbarment was the appropriate sanction. In the Matter of Burgess, 293 Ga. 783, 748 S.E.2d 916 (2013).  
Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  
Attorney's conduct in associating with a non-lawyer who advertised mortgage loan modification services to consumers and allowing the associate to set up a business entity and an account and to market the services in the attorney's name, along with the attorney's failure to pay bankruptcy filing fees, violated Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 3.3, and 5.3; given the attorney's selfish motive and lack of remorse, disbarment was appropriate. In the Matter of Taylor, 306 Ga. 622, 832 S.E.2d 328 (2019).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  
Attorney was disbarred because, in a traffic citations case, the attorney failed to file the required information, the client's license was suspended, the attorney did not refund the client's fee, despite asserting that the attorney would do so, and there was evidence that the attorney served as a public defender and thus was not authorized to represent private clients for a fee; in the habeas corpus action, the attorney failed to file the petition, and the client had to file the petition pro se to preserve the client's rights; and, in the divorce case, the attorney did not remedy the attorney's error in failing to include a quitclaim deed with the divorce decree, and did not return all of the client's fees until the grievance was filed. In the Matter of Holliday, 308 Ga. 216, 839 S.E.2d 518 (2020).  

Disbarment for failure to return funds. - Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, 3.2 and 8.4(A)(4), after the attorney accepted funds from two clients involving U.S. residency, failed to provide services to those clients, leading one client to face deportation, and failed to return funds to the clients when requested. In the Matter of Shahab, 302 Ga. 867, 809 S.E.2d 795 (2018).  
Attorney who took retainers to represent clients in criminal matters but abandoned or mishandled the cases and failed to return unearned fees, appeared intoxicated in court and at a jail, and threatened a prosecutor with bodily injury during court violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.16(d), 3.5(d), 4.1(a), 7.3(d), and 8.4(a)(4) and was disbarred. In the Matter of Morris, 302 Ga. 862, 809 S.E.2d 799 (2018).  

Disbarment appropriate when settlement without client's authority. - Special master's finding that an attorney violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.8(e), 1.15(I), 1.15(II), 3.2, 8.4(a)(4), and 9.2 by entering into settlements without the client's authority and the recommendation of disbarment was upheld because the special master was in the best position to observe the parties' demeanor and credibility. In re Ballew, 287 Ga. 371, 695 S.E.2d 573 (2010).  
In a case in which: (1) there was clear evidence that an attorney was repeatedly derelict in duties to clients and to the court; (2) the attorney repeatedly failed to appear before the bankruptcy court on motion hearings or to ensure the presence of adequate substitute counsel; and (3) there was evidence that non-lawyer employees routinely signed the attorney's name to documents filed in the bankruptcy court, the attorney did not prepare or review those documents before they were filed, and the attorney did not supervise the employees, the attorney's two-year suspension from the practice of law before a federal district court for violating Ga. St. Bar R. 4-102(d):1.1, 1.2, 1.3, 1.4, 5.3, and 5.5 was affirmed. In re Eichholz,    F.3d    (11th Cir. Jan. 10, 2007)(Unpublished).  

Suspension. - In a voluntary petition for discipline filed under Ga. St. Bar R. 4-227(b) by an attorney who admitted violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, and 9.3 by failing to: (1) work on two client matters; (2) communicate with one client; (3) refund retainers for the two clients; and (4) answer Notices of Investigation with regard to grievances filed by the two clients, the court accepted the proposed one-year suspension, based on the attorney's lack of prior discipline other than an interim suspension in one of the underlying cases, and based on the attorney's cooperation with the State Bar in resolving the disciplinary matters. In the Matter of Hudson, 283 Ga. 79, 656 S.E.2d 531 (2008).  
Based on the claims filed against an attorney showing that attorney's neglect in representing a client in federal court, including that the attorney: (1) was not admitted to practice in said court and failed to apply for admission pro hac vice; (2) abandoned the client's case; and (3) had a prior incident of abandonment, a recommendation of disbarment was accepted as supported by the evidence. In the Matter of Ali, 283 Ga. 225, 658 S.E.2d 115 (2008).  
As an attorney's handling of two client matters resulted in violations of Ga. St. Bar R. 4-102(d):1.1, 1.4, 1.5(a), and 1.15(I)(a) through (c), and (II)(a) and (b), the attorney continued to argue that, for the most part, there was no fault attributable to the attorney, and the attorney had a prior disciplinary history, disbarment was deemed the appropriate sanction. In re Cruse, 288 Ga. 787, 705 S.E.2d 664 (2011).  
Based on an attorney's violations of Ga. St. Bar R. 4-102(d):1.16(d), 1.3, 1.4, and 8.1(a) in multiple disciplinary matters, the attorney's prior disciplinary history, and taking into account the attorney's physical disabilities and support from local attorneys, a three-year suspension from the practice of law was deemed appropriate. In the Matter of Peterson, 290 Ga. 794, 725 S.E.2d 252 (2012).  
Attorney was suspended from the practice of law for three years, with reinstatement conditioned upon certification that the attorney was fit to practice law, was mentally competent, and paid restitution, for violating Ga. St. Bar R. 4-102(d): 1.2, 1.3, 1.4, 1.7, 1.16(d), and 8.4(a)(4), after the attorney over a period of several years neglected civil and criminal matters involving eight clients, often with harm to the client; failed to communicate in a timely and effective way with clients; and failed to account for fees received or to refund unearned fees. In the Matter of Jaconetti, 291 Ga. 772, 732 S.E.2d 447 (2012).  

Petition for voluntary discipline rejected. - Attorney's petition for voluntary discipline was rejected because the attorney violated the Rules of Professional Conduct by willfully abandoning the client's personal injury and workers' compensation cases, by failing to communicate with the client, and by ceasing work on the client's legal matters and in effect withdrawing without taking steps to protect the client's interests; a finding of a third or subsequent disciplinary violation constituted discretionary grounds for a suspension or disbarment; and, this being the attorney's fifth disciplinary proceeding, and at least the attorney's third involving similar conduct, the acceptance of the attorney's petition and the imposition of a public reprimand would not be proper. In the Matter of Hemmann, 307 Ga. 56, 834 S.E.2d 105 (2019).  

Six month suspension. - Attorney who was absent from the attorney's practice while taking care of the attorney's ill and dying aunt, allowing a client's case to be dismissed and the client to suffer a judgment of $14,075 when the client failed to appear for hearings, violated Ga. St. Bar R. 4-102(d):1.3, 1.4 and 1.16, and was suspended for six months. In the Matter of Graziano, 299 Ga. 7, 785 S.E.2d 537 (2016).  
Suspension is generally appropriate in cases like this where the lawyer causes a client injury or potential injury by either knowingly failing to perform services or engaging in a pattern of neglect, or where a lawyer has been reprimanded for the same or similar misconduct and engaged in further similar acts of misconduct that caused injury or potential injury to a client, the public, the legal system, or the profession. In the Matter of Johnson, 303 Ga. 795, 815 S.E.2d 55 (2018).  
Attorney was suspended from the practice of law for a period of six months and the attorney's petition for voluntary discipline was accepted as a result of the attorney's violations of Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.5, 1.15(I), 1.16(d), and 5.5(a) in six cases after engaging in neglecting cases and failing to communicate with the attorney's clients. In the Matter of Johnson, 303 Ga. 795, 815 S.E.2d 55 (2018).  

Three-year suspension imposed. - In an attorney disciplinary matter wherein the attorney filed a petition for voluntary discipline under Ga. St. Bar R. 4-227(c), the attorney was suspended from the practice of law for three years for having violated Ga. St. Bar R. 1.3, 1.4, and 9.3 as a result of failing to communicate with various clients and/or failing to properly represent the clients in various ways. The Supreme Court of Georgia found in mitigation that the attorney tried and failed to simultaneously practice law and cope with the attorney's divorce, alcoholism, and depression; had referred all clients to other attorneys and had not been practicing law since being suspended; had been engaging in various treatment and counseling programs; and, while the pattern of misconduct resulted in multiple rule violations, the violations did not appear to have injured the clients. In re Edmunds, 284 Ga. 97, 663 S.E.2d 182 (2008).  

Suspension warranted. - Attorney was suspended from the practice of law for three years for violating Ga. St. Bar R. 4-102(d):1.1, 1.2(a), 1.4, 1.7(a), 1.16(a) and (d), and 3.1 because the record contained a plethora of evidence supporting the special master's findings that taken together the attorney's actions revealed a basic disrespect of the core elements of the attorney-client relationship without considering and without advising the attorney's client about the weakness of the positions the attorney was taking and the dangerous consequences to which the attorney's actions exposed the client or of the fact that the attorney may be operating under a conflict of interest; although the attorney had no prior discipline, the attorney failed to cooperate in the disciplinary proceedings, the attorney refused to acknowledge the wrongful nature of the attorney's conduct, the attorney displayed a basic disrespect of the attorney-client relationship and the authority of the judicial system, and the attorney needlessly subjected the client to liability after the client made clear that the client no longer desired the attorney's services. In re Millard, 288 Ga. 449, 704 S.E.2d 779 (2011).  

Petition for voluntary discipline requesting suspension rejected. - Court rejected an attorney's petition for voluntary discipline under Ga. St. Bar R. 4-227(b), in which the attorney argued that a six-month suspension was adequate discipline for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16(d), and 3.2. In light of the record, including a prior two-year suspension and three reprimands, a six-month suspension was not appropriate. In the Matter of Boykin, 290 Ga. 871, 725 S.E.2d 324 (2012).  
Supreme court rejected the attorney's voluntary petition requesting imposition of a two-year suspension, with conditions, for violations of Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(a), (c), and (d), after taking into account the attorney's prior disciplinary history and fact that the court received no proof regarding how much restitution was paid to one of the clients in the prior disciplinary case. In the Matter of Polk, 292 Ga. 147, 734 S.E.2d 391 (2012).  
Court rejected an attorney's petition for voluntary discipline requesting suspension based on violations of Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, and 3.2. A violation of either Rule 1.2 or Rule 1.3 could be punished by disbarment, and despite the mitigating factors, the attorney's past disciplinary history remained a significant aggravating factor. In the Matter of Boykin, 293 Ga. 255, 744 S.E.2d 772 (2013).  

Petition for voluntary discipline requesting public reprimand rejected. - Supreme court rejected the attorney's petition for voluntary discipline as the court could not agree that imposition of a review panel reprimand was the appropriate sanction because the attorney failed to act with reasonable diligence and promptness in the attorney's representation of the habeas petitioner and failed to communicate with the petitioner promptly, in violation of Ga. St. Bar R. 4-102(d):1.3 and 1.4; the maximum sanction for a violation of Ga. St. Bar R. 4-102(d):1.3 was disbarment, and the maximum sanction for a violation of Ga. St. Bar R. 4-102(d):1.4 was a public reprimand; and, in aggravation, the attorney had prior disciplinary offenses, including formal letters of admonition, an indefinite suspension, and two interim suspensions. In the Matter of Fair, 299 Ga. 10, 785 S.E.2d 539 (2016).  

Failure to make client whole made public reprimand inadequate penalty. - Attorney's petition for voluntary discipline seeking the imposition of a public reprimand was rejected because the attorney admitted to violating the Georgia Rules of Professional Conduct by failing to complete client work, to adequately communicate with the client, and to refund an unearned fee; and the supreme court was concerned that the attorney had failed to fully repay the monies owed to the client's son, and that the attorney stated the attorney intended to pay as much of the money as the attorney was able, but stated no intention of making the client's son whole. In the Matter of Golub, 306 Ga. 620, 832 S.E.2d 332 (2019).  

Voluntary surrender of license. - Attorney voluntarily surrendered the attorney's law license as a result of being disbarred for engaging in a disturbingly extensive pattern of misconduct extending over a period of several years, including seven cases of abandonment, three cases involving failure to communicate with clients, and four cases of violating obligations to clients upon termination of representation. In the Matter of Briley-Holmes, 304 Ga. 199, 815 S.E.2d 59 (2018).  

Failure to file action or communicate with client. - The lawyer violated former Standards 22, 23, 44 and 68 of Rule 4-102 when he failed to file a petition for sterilization in probate court, did not communicate with his client for eight months, and did not return the retainer fee after his client discharged him, and failed to appear at a bankruptcy hearing, causing the court to dismiss his client's petition; the client did not notify his client of the court's action until the client called him two months later, and failed to return the attorney's fees or all the client's papers to her, and also responded for the first time in these proceedings when he filed a reply to the report of the Review Panel of the State Disciplinary Board. In re Collins, 261 Ga. 622, 409 S.E.2d 662 (1991).  
Where an attorney willfully abandoned client matters for which he had accepted retainers and failed to respond to disciplinary authorities, the attorney's misconduct violated Ga. St. Bar Stands. 22(b), 44 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.4(a)(4), 9.3; because of the attorney's prior disciplinary history and the lack of mitigating factors, Ga. St. Bar R. 4-103 warranted disbarment. In re Carter, 276 Ga. 865, 583 S.E.2d 883 (2003).  
Where an attorney engaged in a pattern of neglect of client matters in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I), 9.3, had a significant prior disciplinary history, and failed to respond to disciplinary complaints, the facts were deemed admitted under Ga. St. Bar R. 4-212(a); as a result, disbarment was the appropriate disciplinary sanction. In re Bailey, 277 Ga. 193, 587 S.E.2d 59 (2003).  
Attorney violated the Georgia Rules of Professional Conduct by representing in a client's settlement statement that he paid the client's title insurance, when in actuality the attorney's agency had been suspended and he had no authority to issue title insurance and did not pay the premium. In the Matter of Capps, 278 Ga. 157, 598 S.E.2d 478 (2004).  
An attorney was disbarred when, after accepting the client's retainer, he did not return the client's calls, falsely said he had filed suit but could not locate the defendant, as he had attempted neither, did not tell the client he was not in good standing with the State Bar, or that he had moved his office or closed his practice, and did not return the client's file or the unearned portion of the retainer. In the Matter of Brennan, 279 Ga. 58, 609 S.E.2d 355 (2005).  
By representing a Chapter 13 debtor in a personal injury claim entirely through nonlawyer intermediaries, an attorney failed to satisfy Ga. St. Bar R. 4-102(d):1.1 and 1.4. In re Thornton,    Bankr.    (Bankr. S.D. Ga. Aug. 8, 2005).  
Lawyer was suspended for six months for misconduct in which the lawyer did little work on a client's case, failed to return the client's phone calls, and failed to advise the client regarding the case; once the client terminated the lawyer's employment, the lawyer failed to provide the client with either a notice of withdrawal or a copy of the file which contained documents needed for the claim. In the Matter of Ellison, 280 Ga. 303, 627 S.E.2d 25 (2006).  
Attorney agreed to accept a public reprimand for the attorney's admitted violations of Ga. St. Bar R. 4-102(d):1.3 and Ga. St. Bar R. 4-102(d):1.4 based on the attorney's mishandling of a client's divorce case, including forgetting to file and record papers; the attorney was suffering emotional problems and later made restitution to the client and refunded the attorney's fee. In the Matter of Hartin, 295 Ga. 859, 764 S.E.2d 542 (2014).  

Failure to perform legal work or communicate with client. - Attorney who accepted money for representing clients but did not complete the legal work the attorney was asked to do, and who lied to the clients and the State Bar about what had been done, and who had been disciplined on two prior occasions, violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.5, 1.16, 3.2, 8.1 and 9.3, and was disbarred. In re Kimbrough, 286 Ga. 30, 685 S.E.2d 713 (2009).  

Failure to be available by telephone. - Attorney undertook representation of a client in a workers' compensation matter in 2001, told the client in March 2005 that the attorney would be working on a settlement package, and was thereafter unreachable by the client. The client then discharged the attorney and demanded return of the case file, which the attorney never provided. The attorney therefore violated Ga. St. Bar R. 401-102(d):1.4; this along with other conduct resulted in the attorney's disbarment. In re Henry, 285 Ga. 871, 684 S.E.2d 624 (2009).  

Guilty plea. - Lawyer was disbarred where, in three cases, he took retainer fees from clients, performed little or no work for the clients, negotiated a guilty plea for one client without her permission, failed to attend scheduled court appearances, and failed to return any fees or files to the three clients. In the Matter of Williams, 278 Ga. 211, 599 S.E.2d 180 (2004).  

Suspension ordered. - Georgia Supreme Court accepted an attorney's assertions in her petition for voluntary discipline that her actions in representing a personal injury client, handling funds, and in failing to diligently represent her client's interests amounted to violations of Ga. St. Bar R. 4-102(d):1.3 and 1.4, and as a result, entered an 18-month suspension, with conditions, pursuant to a special master's report and recommendation. In the Matter of Lenn, 280 Ga. 633, 632 S.E.2d 89 (2006).  
The state supreme court accepted an attorney's petition for voluntary  discipline pursuant to Ga. St. Bar R. 4-227 and suspended the attorney from the  practice of law for a period of two years because the attorney admitted that  the attorney violated Ga. St. Bar R. 4-102(d):1.3 and Ga. St. Bar R.  4-102(d):1.4 in the attorney's handling of legal matters undertaken for three  different clients over a two-year period. In the Matter of Johnson, 282 Ga. 473, 651 S.E.2d 82 (2007).  
Due to an attorney's neglect in representing a client on appeal from a criminal conviction, which led to the attorney's abandonment of said client, and given consideration of a prior indefinite suspension and medical impairment, the court accepted the recommendations of another indefinite suspension as the appropriate sanction. In the Matter of Stewart, 283 Ga. 312, 658 S.E.2d 573 (2008).  
An attorney violated Ga. St. Bar R. 4-102(d):1.3; 1.4; and 1.16(d) by abandoning four clients, causing the statute of limitations for two clients' tort claim to expire. Due to the attorney's cooperation with the Georgia State Bar, the attorney's remorse, the attorney's marital difficulties, the attorney's lack of prior complaints, and a malpractice suit filed against the attorney by the tort clients, the attorney was not disbarred but was suspended for six months. In re Pope, 284 Ga. 156, 663 S.E.2d 695 (2008).  

Rule did not require attorney to explain arbitration clause in engagement agreement. - In a legal malpractice case, the trial court erred in refusing to enforce an arbitration clause in the parties' engagement agreement based on unconscionability because arbitration was favored under Georgia law and there was no evidence that the attorneys took advantage of the client. There was no blanket rule that the attorneys were required to explain the possible disadvantages of arbitration to the client. Summerville v. Innovative Images, LLC, 349 Ga. App. 592, 826 S.E.2d 391 (2019), cert. granted, No. S19C1026, 2019 Ga. LEXIS 861 (Ga. 2019), overruled on other grounds by Bowen v. Savoy, 308 Ga. 204, 839 S.E.2d 546 (2020).  

Effect on fee award. - When an attorney handling a post-petition personal injury action for a debtor only ran the debtor through an assembly-line style procedure with little personal contact, the court reluctantly awarded a fee based on no more than four telephone calls pursuant to 11 U.S.C. § 329; the attorney failed to demonstrate the qualities required under Ga. St. Bar R. 4-102(d):1.1, and the explanation required under Ga. St. Bar. R. 4-102(d):1.4 was negated by the attorney's disregard for the debtor's objection to the settlement. In re Atkins,    Bankr.    (Bankr. S.D. Ga. Dec. 23, 2005).  

Attorney did not intend to deceive. - Attorney's third petition for voluntary discipline was accepted and the attorney received a Review Panel reprimand because, in that petition, the attorney again admitted to failing to communicate properly and consult with the attorney's client as to the means by which the client's objectives were being pursued, but the attorney denied violating the dishonesty, fraud, deceit or misrepresentation standard of misconduct, and the Georgia State Bar Association concurred that the attorney did not violate that standard as it contained an implicit intent element, which was not present in the attorney's conduct as the attorney did not intend or expect to deceive anyone by signing the client's name on the asylum application and supporting documents. In the Matter of West, 301 Ga. 901, 804 S.E.2d 340 (2017).  

Cited in In re Eaton, 275 Ga. 489, 569 S.E.2d 522 (2002); In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007); In the Matter of Skinner, 292 Ga. 640, 740 S.E.2d 171 (2013).  

——————————

Rule 1.5. Fees

Rules text
(a)  A lawyer's fee shall be reasonable. The factors to be considered in determining the reasonableness of a fee include the following:  
  
(1)  the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly; 
  
(2)  the likelihood that the acceptance of the particular employment will preclude other employment by the lawyer; 
  
(3)  the fee customarily charged in the locality for similar legal services; 
  
(4)  the amount involved and the results obtained; 
  
(5)  the time limitations imposed by the client or by the circumstances; 
  
(6)  the nature and length of the professional relationship with the client; 
  
(7)  the experience, reputation, and ability of the lawyer or lawyers performing the services; and 
  
(8)  whether the fee is fixed or contingent. 
  
(b)  When the lawyer has not regularly represented the client, the basis or rate of the fee shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation. 
  
(c) (1)  A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in writing and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal, litigation and other expenses to be deducted from the recovery, and whether such expenses are to be deducted before or after the contingent fee is calculated. 
  
(2)  Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the following:  
  
(i)  the outcome of the matter; and, 
  
(ii)  if there is a recovery, showing the: 
  
(A)  remittance to the client; 
  
(B)  the method of its determination; 
  
(C)  the amount of the attorney fee; and 
  
(D)  if the attorney's fee is divided with another lawyer who is not a partner in or an associate of the lawyer's firm or law office, the amount of fee received by each and the manner in which the division is determined. 
  
(d)  A lawyer shall not enter into an arrangement for, charge, or collect: 
  
(1)  any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or 
  
(2)  a contingent fee for representing a defendant in a criminal case. 
  
(e)  A division of a fee between lawyers who are not in the same firm may be made only if: 
  
(1)  the division is in proportion to the services performed by each lawyer or, by written agreement with the client, each lawyer assumes joint responsibility for the representation; 
  
(2)  the client is advised of the share that each lawyer is to receive and does not object to the participation of all the lawyers involved; and 
  
(3)  the total fee is reasonable. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
Reasonableness of Fee and Expenses 
  
[1]  Paragraph (a) requires that lawyers charge fees that are reasonable under the circumstances. The factors specified in (1) through (8) are not exclusive. Nor will each factor be relevant in each instance. Paragraph (a) also requires that expenses for which the client will be charged must be reasonable. A lawyer may seek reimbursement for the cost of services performed in-house, such as copying, or for other expenses incurred in-house, such as telephone charges, either by charging a reasonable amount to which the client has agreed in advance or by charging an amount that reasonably reflects the cost incurred by the lawyer. 
  
[1A] A fee can also be unreasonable if it is illegal. Examples of illegal fees are those taken without required court approval, those that exceed the amount allowed by court order or statute, or those where acceptance of the fee would be unlawful, e.g., accepting controlled substances or sexual favors as payment.  
  
Basis or Rate of Fee 
  
[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an understanding concerning the basis or rate of the fee. In a new client-lawyer relationship, however, an understanding as to the fee should be promptly established. It is not necessary to recite all the factors that underlie the basis of the fee, but only those that are directly involved in its computation. It is sufficient, for example, to state that the basic rate is an hourly charge or a fixed amount or an estimated amount, or to identify the factors that may be taken into account in finally fixing the fee. When developments occur during the representation that render an earlier estimate substantially inaccurate, a revised estimate should be provided to the client. A written statement concerning the fee reduces the possibility of misunderstanding. Furnishing the client with a simple memorandum or a copy of the lawyer's customary fee schedule is sufficient if the basis or rate of the fee is set forth. 
  
[3] Contingent fees, like any other fees, are subject to the reasonableness standard of paragraph (a) of this Rule. In determining whether a particular contingent fee is reasonable, or whether it is reasonable to charge any form of contingent fee, a lawyer must consider the factors that are relevant under the circumstances.  
  
Terms of Payment 
  
[4] A lawyer may require advance payment of a fee, but is obliged to return any unearned portion. See Rule 1.16(d). A lawyer may accept property in payment for services, such as an ownership interest in an enterprise, providing this does not involve acquisition of a proprietary interest in the cause of action or subject matter of the litigation contrary to Rule 1.8(j). However, a fee paid in property instead of money may be subject to the requirements of Rule 1.8(a) because such fees often have the essential qualities of a business transaction with the client.  
  
[5] An agreement may not be made, the terms of which might induce the lawyer improperly to curtail services for the client or perform them in a way contrary to the client's interest. For example, a lawyer should not enter into an agreement whereby services are to be provided only up to a stated amount when it is foreseeable that more extensive services probably will be required, unless the situation is adequately explained to the client. Otherwise, the client might have to bargain for further assistance in the midst of a proceeding or transaction. However, it is proper to define the extent of services in light of the client's ability to pay. A lawyer should not exploit a fee arrangement based primarily on hourly charges by using wasteful procedures.  
  
Prohibited Contingent Fees 
  
[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic relations matter when payment is contingent upon the securing of a divorce or upon the amount of alimony or support or property settlement to be obtained. This provision does not preclude a contract for a contingent fee for legal representation in connection with the recovery of post-judgment balances due under support, alimony or other financial orders because such contracts do not implicate the same policy concerns. See Formal Advisory Opinions 36 and 47.  
  
Division of Fee 
  
[7] A division of fee is a single billing to a client covering the fee of two or more lawyers who are not in the same firm. A division of fee facilitates association of more than one lawyer in a matter in which neither alone could serve the client as well. Joint responsibility for the representation entails financial and ethical responsibility for the representation.  
  
[8] Paragraph (e) does not prohibit or regulate division of fees to be received in the future for work done when lawyers were previously associated in a law firm.  
  
Disputes over Fees 
  
[9] If a procedure has been established for resolution of fee disputes, such as an arbitration or mediation procedure established by the Bar, the lawyer should conscientiously consider submitting to it. Law may prescribe a procedure for determining a lawyer's fee, for example, in representation of an executor or administrator, a class or a person entitled to a reasonable fee as part of the measure of damages. The lawyer entitled to such a fee and a lawyer representing another party concerned with the fee should comply with the prescribed procedure.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006).  

  For comment, "Show Me My Money," see 21 Ga. St. Bar. J. 36 (Dec. 2015).  


JUDICIAL DECISIONS

Refusal to take action or return fee. - Where the complainant hired an attorney to secure her husband's release from jail on bond, giving the attorney a truck and cash, and the attorney failed to take any action on the client's behalf and refused to return or account for the fee, the attorney violated former Standards 3, 4, 21, 22, 23, 30, 31, 44, 45, 61, 62, 63, 65, and 68 of Rule 4-102. In re Booker, 262 Ga. 291, 417 S.E.2d 10 (1992).  

Fee splitting in the absence of a written agreement. - Although Ga. St. Bar R. 1.5(e) required written agreements regarding division of fees between counsel, because the purpose of that requirement was to protect clients, as long as both counsel had done some work on a case beyond signing and referring the client, courts would not engage in after-the-fact evaluation of the relative contributions made by bickering counsel. In such circumstances, precedent dictated that the fees be shared equally. Kilgore v. Sheetz, 268 Ga. App. 761, 603 S.E.2d 24 (2004).  

Forging endorsement on and converting proceeds of check. - Suspension for two years was appropriate punishment for an attorney who had entered a third party's name as payee on and then endorsed a check given to the attorney by the attorney's client for the third party, who never received nor negotiated the check. In re Meier, 256 Ga. 72, 344 S.E.2d 212 (1986).  
Disbarment was the proper sanction for an attorney who received settlement funds for clients without providing requested accountings, forged the settlement checks and converted the funds for personal use, lied to clients about the status of the funds, failed to pursue legal matters, did not communicate with the clients, and ignored notices of investigation personally served on the attorney, all in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4,1.5, 1.15(I), 1.15(II), 1.16, 3.2, 8.4, and 9.3. In the Matter of Peebles, 280 Ga. 229, 626 S.E.2d 488 (2006).  

Improper handling of client funds. - Failure to distribute funds held in trust along with writing bad checks constituted a violation of former Standard 3 of Rule 4-102. In re Goodwin, 267 Ga. 318, 477 S.E.2d 826 (1996).  

Disbarment warranted. - Disbarment was warranted after the attorney demanded a fee from the client in a court-appointed criminal case, required the defendant to pay the attorney in illegal drugs and cash before the attorney would file an appeal, and then did not file an appeal. In re Haywood, 269 Ga. 755, 507 S.E.2d 432 (1998).  
An attorney who had violated multiple disciplinary rules in regard to  two clients was properly disbarred; the attorney's conduct included stating  that the attorney would file a motion but never sending any documents to a  client, telling a client that the attorney would refund money to the client but  then making no contact with the client, failing to dismiss a suit after being  notified of a conflict of interest, withdrawing from a suit without notifying  the client, and failing to refund a retainer, and the attorney had already  received a suspension, reprimands, and a formal admonition. In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007).  
An attorney's failure to turn over money from a client's bankruptcy estate and the attorney's admission during a contempt citation hearing that the attorney no longer had the $8,000 the bankruptcy client had given to the attorney or a $20,000 settlement the attorney received from a bank during the bankruptcy proceeding, resulted in the attorney's disbarment for violations of Ga. St. Bar R. 4-102(d):1.15(I-III), 1.2(a), 1.3, 1.5, 1.7, 3.2, 8.4(a)(4), and 9.3. In the Matter of Silvis, 283 Ga. 587, 663 S.E.2d 141 (2008).  

Failure to make client whole meant public reprimand inappropriate. - Attorney's petition for voluntary discipline seeking the imposition of a public reprimand was rejected because the attorney admitted to violating the Georgia Rules of Professional Conduct by failing to complete client work, to adequately communicate with the client, and to refund an unearned fee; and the supreme court was concerned that the attorney had failed to fully repay the monies owed to the client's son, and that the attorney stated the attorney intended to pay as much of the money as the attorney was able, but stated no intention of making the client's son whole. In the Matter of Golub, 306 Ga. 620, 832 S.E.2d 332 (2019).  

Summary judgment denied where genuine issues of fact raised. - Where affidavits created genuine issues of material fact concerning the crucial questions of whether the defendant made an inappropriate bargain with the client, i.e., services for sex, and whether the defendant coerced the client into having sexual intercourse as a condition for continued legal representation, the State Bar's motion for summary judgment on the charge that the defendant engaged in illegal professional conduct involving moral turpitude was denied. In re Lewis, 262 Ga. 37, 415 S.E.2d 173 (1992).  

Improper handling of client funds. - Attorney's improper endorsing of drafts on behalf of clients, commingling of assets, and failure to maintain records to reflect exact balances held in an escrow account for each client warranted attorney's suspension for a year. In re Antinoro, 253 Ga. 296, 319 S.E.2d 460 (1984).  
Attorney's conversion of substantial funds of an estate the attorney was employed to administer, either directly or by commingling with personal funds and funds of the law firm, warranted disbarment. In re Harrison, 255 Ga. 77, 335 S.E.2d 564 (1985).  
Attorney ordered disbarred for violation of former Standards 4, 44, 61, 63 and 65 of Rule 4-102 where the attorney failed to promptly deliver settlement proceeds to client or to account to the client for these funds, and the attorney failed to maintain records of funds collected on the client's behalf or to maintain a trust account for deposit of client funds. In re Barge, 255 Ga. 177, 336 S.E.2d 252 (1985).  
Use of a forged power of attorney to deposit a client's checks into attorney's account without client's approval and failure to provide client with proper accounting of such expenditures constitutes a violation of former Standards 4 and 65 of Rule 4-102. In re Scherma, 255 Ga. 206, 336 S.E.2d 570 (1985).  
Suspension for two years was appropriate punishment for an attorney who had entered a third party's name as payee on and then endorsed a check given to the attorney by the client for the third party, who never received nor negotiated the check. In re Meier, 256 Ga. 72, 344 S.E.2d 212 (1986).  
Thirty-six month suspension with multiple conditions of reinstatement was warranted for an attorney's violations of former Standard 4 and Standards 65 and 68 of Rule 4-102. In re Reeves, 269 Ga. 390, 497 S.E.2d 570 (1998).  

Unauthorized settlement and retention of proceeds. - Where the complainant hired an attorney to represent her in a civil suit, and he represented to the complainant that he was actively pursuing her case, and that it would proceed to trial, but he subsequently entered into a settlement of the case without the knowledge of the complainant and he kept the proceeds of the settlement and refused to account for them to the complainant, he violated former Standards 4, 21, 22, 23, 25, 30, 44, 45, 61, 63, 65, and 68 of Rule 4-102. In re Booker, 262 Ga. 291, 417 S.E.2d 10 (1992).  

Taking fee to represent client in court where not admitted. - Where the State Bar filed a formal complaint against the respondent attorney, alleging that he took a fee to represent a client in a court in which he was not admitted to practice; that he neglected the matter entrusted to him; that he had failed to cooperate in its investigation of the complaint made against him; and that this conduct violated former Standard 4 of Bar Rule 4-102, the Supreme Court adopted the recommendation of the Review Panel of the State Disciplinary Board and suspended the attorney from the practice of law for two years, with the suspension to continue thereafter until he passed all portions of the State Bar examination and until he refunded the full fee paid to him by the complainants. In re Palmer, 259 Ga. 501, 384 S.E.2d 671 (1989).  

Billing for services not rendered. - Where an attorney presented an accounting document to his client in which he billed her for his services in recovering various proceeds of her late husband's estate which she owned by right at her husband's death, his representation to her that he was billing her for services rendered by him in recovering assets for her was false and fraudulent. In re Cohran, 260 Ga. 436, 396 S.E.2d 782 (1990).  
Disbarment was warranted after the attorney demanded a fee from the client in a court-appointed criminal case, required the defendant to pay the attorney in illegal drugs and cash before the attorney would file an appeal, and then did not file an appeal. In re Haywood, 269 Ga. 755, 507 S.E.2d 432 (1998).  
Disbarment was warranted after the attorney agreed to represent clients but failed and refused to perform work for them, failed and refused to respond to the clients' inquiries, failed and refused to refund or to account for the fees paid, and failed and refused to respond to the Notice of Investigation. Matter of Stewart, 269 Ga. 746, 507 S.E.2d 434 (1998).  

Failure to perform legal work  for which lawyer accepted fees. - Attorney who accepted money for representing clients but did not complete the legal work the attorney was asked to do, and who lied to the clients and the State Bar about what had been done, and who had been disciplined on two prior occasions, violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.5, 1.16, 3.2, 8.1 and 9.3, and was disbarred. In re Kimbrough, 286 Ga. 30, 685 S.E.2d 713 (2009).  

Attorney ordered disbarred. - Attorney ordered disbarred for violations of former Standards 4, 22, 41, 61, 63, 65, and 68 of Rule 4-102. In re White, 269 Ga. 720, 506 S.E.2d 849 (1998).  
As an attorney's handling of two client matters resulted in violations of Ga. St. Bar R. 4-102(d):1.1, 1.4, 1.5(a), and 1.15(I)(a) through (c), and (II)(a) and (b), the attorney continued to argue that, for the most part, there was no fault attributable to the attorney, and the attorney had a prior disciplinary history, disbarment was deemed the appropriate sanction. In re Cruse, 288 Ga. 787, 705 S.E.2d 664 (2011).  

Unauthorized settlement and retention of proceeds. - Where the complainant hired an attorney to represent her in a civil suit, and he represented to the complainant that he was actively pursuing her case, and that it would proceed to trial, but he subsequently entered into a settlement of the case without the knowledge of the complainant and he kept the proceeds of the settlement and refused to account for them to the complainant, he violated former Standards 4, 21, 22, 23, 25, 30, 44, 45, 61, 63, 65, and 68 of Rule 4-102. In re Booker, 262 Ga. 291, 417 S.E.2d 10 (1992).  

Withdrawal due to client's inability to pay fees. - Generally, when an attorney undertakes representation he assumes obligations and duties to his client to handle the matter, and he should not be allowed to withdraw representation merely because his client is unable to pay all the fees the attorney demands. In re Pair, 77 Bankr. 976 (Bankr. N.D. Ga. 1987).  

Where attorney wilfully abandoned clients and retained unearned fees, and where the attorney had committed two prior similar disciplinary infractions, disbarment was warranted based on Rule 4-103 and former Rule 4-102, Standards 21, 22, 23, 44 and 68. In re Perkins, 255 Ga. 176, 336 S.E.2d 254 (1985).  

Taking fee to represent client in court where not admitted. - Where the State Bar filed a formal complaint against the respondent attorney, alleging that he took a fee to represent a client in a court in which he was not admitted to practice; that he neglected the matter entrusted to him; that he had failed to cooperate in its investigation of the complaint made against him; and that this conduct violated former Standard 22 of Bar Rule 4-102, the Supreme Court adopted the recommendation of the Review Panel of the State Disciplinary Board and suspended the attorney from the practice of law for two years, with the suspension to continue thereafter until he passes all portions of the State Bar examination and until he refunds the full fee paid to him by the complainants. In re Palmer, 259 Ga. 501, 384 S.E.2d 671 (1989).  

Refusal to refund clients' funds after action dismissed. - Where complainants, clients, employed respondent attorney to represent them in a medical malpractice suit, they initially paid him $500.00 to investigate the viability of the action, and later paid him $2,500.00 for costs during the time he represented them, and respondent filed a claim on behalf of the clients, which was dismissed by operation of law eight years later, refused to return the clients' papers, refused to account for or refund any of the money paid him by the clients, and failed to file a response to a complaint with the State Disciplinary Board, the Review Panel of the State Disciplinary Board recommended that respondent be disbarred pursuant to State Bar Rule 4-103. In re Pemberton, 259 Ga. 433, 383 S.E.2d 878 (1989).  

Enforcement of possibly improper fee agreement. - Fee agreement which required that attorneys approve a settlement, and which may have violated the bar rules because the size of the fee was contingent upon the amount recovered, was not unenforceable, where the client and the attorneys apparently never disagreed over whether to accept the settlement. Sweeney v. Athens Regional Medical Ctr., 917 F.2d 1560 (11th Cir. 1990).  

Noncompliance with court order. - Attorney's failure to comply with bankruptcy court's order requiring the attorney to disgorge funds he held as counsel for the client's estate was a violation of former Standard 64 of Rule 4-102. In re Bouldin, 268 Ga. 858, 493 S.E.2d 917 (1998).  

An attorney's express retainer agreement obtained through violations of former Directory Rule 3-102, prohibiting dividing legal fees with a nonlawyer, and former Standards 13 and 26 of Rule 4-102, disapproving rewards for referrals through fee-sharing agreements with nonlawyers, was itself void as against public policy and, thus, invalidated the attorney's claim of lien against settlement proceeds. Brandon v. Newman, 243 Ga. App. 183, 532 S.E.2d 743 (2000).  

Unreasonable contingent fee. - Although Ga. St. Bar R. 4-102(d):1.5(c) permitted a contingent fee arrangement in a Chapter 13 debtor's personal injury action, a bankruptcy court concluded that the attorney's representation of the debtor was alarmingly substandard; thus, a contingent fee of 33-1/3 percent was unreasonable under 11 U.S.C. § 329; the attorney failed to provide even the most basic services expected of a personal injury attorney, including meeting or speaking to the debtor, and the court had scant evidence as to the time the attorney actually spent on the case. In re Thornton,    Bankr.    (Bankr. S.D. Ga. Aug. 8, 2005).  
Trial court did not abuse the court's discretion in excluding evidence of how much a former client or the client's experts thought the client's claim against a city was worth or the amount of the client's settlement with the city because the trial court concluded that neither the size of the claim nor the outcome of the case were relevant to the law firm's attorney lien under O.C.G.A. § 15-19-14(b) because the reasonable fee for the contract work the firm performed did not vary with the value of the case; the contingency fee contract specified that the firm was entitled to reasonable fees for work performed up to the date of discharge, and the trial court admitted only evidence of the results the firm obtained before the client discharged the firm. Jones, Martin, Parriz & Tessener Law Offices, PLLC v. Westrex Corp., 310 Ga. App. 192, 712 S.E.2d 603 (2011).  

Contracting on attorney's fees. - Because the interest in a fee award held by appellee, a law firm's former attorney, existed prior to the law firm's later assignment of its interest to appellant assignee, and the attorney's interest could not have been assigned by the firm as it belonged to the attorney personally, the attorney had an enforceable contractual interest in the attorney's percentage and the attorney was protected by O.C.G.A. § 15-19-14's attorney lien; the attorney had already sold the attorney's shares in the law firm and had entered into an attorney-client relationship with the class action plaintiffs before the law firm was associated with the class action and before the law assigned its interest in the fees to the assignee, and the fact that the case involved an attorney-client relationship did not mean that the Georgia Disciplinary Standards and the Georgia Rules of Professional Conduct preempted O.C.G.A. § 13-8-2(a) as to public policy and case law that parties were free to contract about any subject matter, on any terms, unless prohibited by statute or public policy, and injury to public interest clearly appeared. R.D. Legal Funding Partners, LP v. Robinson,    F.3d    (11th Cir. Apr. 18, 2012)(Unpublished).  

Discharged law firm could not recover under fee-splitting agreement. - Fee-splitting agreements between a law firm, whose representation of the clients was terminated by the clients, and another lawyer could not be enforced so as to permit the law firm to receive a portion of a contingent fee when the termination occurred before the fee was earned. To allow the discharged attorney to collect a share of the contingent fee after being discharged would contravene Ga. St. Bar R. 4-102(d):1.5(e)(2), and therefore would be against public policy and unenforceable under O.C.G.A. § 13-8-2(a). Eichholz Law Firm, P.C. v. Tate Law Group, LLC, 310 Ga. App. 848, 714 S.E.2d 413 (2011), cert. denied, No. S11C1809, 2011 Ga. LEXIS 982; cert. denied, Weinstock & Scavo, P.C. v. Tate Law Group, LLC, No. S11C11812, 2011 Ga. LEXIS 989 (Ga. 2011).  

Cited in Summerville v. Innovative Images, LLC, 349 Ga. App. 592, 826 S.E.2d 391 (2019), cert. granted, No. S19C1026, 2019 Ga. LEXIS 861 (Ga. 2019), overruled on other grounds by Bowen v. Savoy, 308 Ga. 204, 839 S.E.2d 546 (2020).  


ADVISORY OPINIONS

Fee collection programs. - A lawyer practicing law in Georgia may not ethically participate in a fee collection program which purchases client fee bills from lawyers and collects the fees from the client because such a program requires the lawyer to violate his or her role as a fiduciary. Adv. Op. No. 1 (Oct. 11, 1995).  

Attorney's fees need not be placed in trust account. - A lawyer need not place any fees into a trust account absent special circumstances necessary to protect the interest of the client. Such circumstances may be the agreement of the parties, the size and amount of the fee, and the length of time contemplated for the undertaking. Adv. Op. No. 91-2 (Sept. 20, 1991).  

Time billing. - Lawyers must take care to clarify to the client the basis for the billing. To simply inform a client that the lawyer would bill on a time expended basis, without explaining any standard unit billing practice, would not be a clear communication of the basis for the fee. To insure a clear understanding between the attorney and the client, the attorney should provide the client with an explanation in writing of the basis for the fee. Adv. Op. No. 01-1 (May 3, 2001).  

Nonrefundable special retainers. - Georgia attorney may contract with a client for a nonrefundable special retainer so long as:  1) the contract is not a contract to violate the attorney's obligation under Rule 1.16(d) to refund "any advance payment of fee that has not been earned" upon termination of the representation by the attorney or by the client; and 2) the contracted for fee, as well as any resulting fee upon termination, does not violate Rule 1.5(a)'s requirement of reasonableness.  Adv. Op. No. 03-1 (Sept. 11, 2003).  

Fee division with a temporary attorney is allowed even if there is no direct supervision if three criteria are met: (1) the fee is in proportion to the services performed by each lawyer; (2) the client is advised of the fee splitting situation and consents; and (3) the total fee is reasonable. Adv. Op. No. 05-9 (April 13, 2006).  

Interest charges on contingent fee agreements. - It is permissible to charge interest on contingent fee advances only if: (i) the client is notified in the contingent fee contract of the maximum rate of interest the lawyer will or may charge on such advances; and (ii) the written statement given to the client upon conclusion of the matter reflects the interest charged on the expenses advanced in the matter.  Adv. Op. No. 05-5 (Feb. 13, 2007).  

Fixed fee agreements allowed. - Contracts to render legal services for a fixed fee are implicitly allowed so long as the fee is reasonable.  Adv. Op. No. 11-1 (April 14, 2011).  

Fixed fee contracts for indeterminate legal services. - Fixed-fee contracts for an indeterminate amount of legal services to be rendered to the client compensating the lawyer for such services are allowable so long as the fee set complies with Ga. R.P.C. 1.5(a) and the lawyer fulfills his or her obligation to provide competent representation, Ga. R.P.C. 1.1, in a diligent manner, Ga. R.P.C. 1.3, even if the work becomes less profitable than anticipated. Adv. Op. No. 11-1 (April 14, 2011).  

Fee arrangements with unknown and indeterminate number of cases. - Arrangements that obligate lawyers to handle an unknown and indeterminate number of cases without any ceiling on case volume or any off-setting increase in compensation due to the case volume carry very significant risks that competent and diligent representation of clients may be compromised and that the lawyer's own interests or duties to another client will adversely affect the representation. Lawyers contemplating entering into such arrangements need to give utmost attention to these concerns and exercise a most considered judgment about the likelihood that the contractual obligations that they will be accepting can be satisfied in a manner fully consistent with the Georgia Rules of Professional Conduct. Adv. Op. No. 11-1 (April 14, 2011).  


RESEARCH REFERENCES

ALR. - Attorney's assertion of retaining lien as violation of ethical code or rules governing professional conduct, 69 A.L.R.4th 974.  
Court rules and rules of professional conduct limiting amount of contingent fees or otherwise imposing conditions on contingent fee contracts, 49 A.L.R.6th 505.  

——————————

Rule 1.6. Confidentiality of Information

Rules text
(a)  A lawyer shall maintain in confidence all information gained in the professional relationship with a client, including information which the client has requested to be held inviolate or the disclosure of which would be embarrassing or would likely be detrimental to the client, unless the client gives informed consent, except for disclosures that are impliedly authorized in order to carry out the representation, or are required by these Rules or other law, or by order of the court. 
  
(b) (1)  A lawyer may reveal information covered by paragraph (a) which the lawyer reasonably believes necessary: 
  
(i)  to avoid or prevent harm or substantial financial loss to another as a result of client criminal conduct or third party criminal conduct clearly in violation of the law; 
  
(ii)  to prevent serious injury or death not otherwise covered by subparagraph (i) above; 
  
(iii)  to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; 
  
(iv)  to secure legal advice about the lawyer's compliance with these Rules. 
  
(2)  In a situation described in paragraph (b) (1), if the client has acted at the time the lawyer learns of the threat of harm or loss to a victim, use or disclosure is permissible only if the harm or loss has not yet occurred. 
  
(3)  Before using or disclosing information pursuant to paragraph (b) (1) (i) or (ii), if feasible, the lawyer must make a good faith effort to persuade the client either not to act or, if the client has already acted, to warn the victim. 
  
(c)  The lawyer may, where the law does not otherwise require, reveal information to which the duty of confidentiality does not apply under paragraph (b) without being subjected to disciplinary proceedings. 
  
(d)  The lawyer shall reveal information under paragraph (b) as the applicable law requires. 
  
(e)  The duty of confidentiality shall continue after the client-lawyer relationship has terminated. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] The lawyer is part of a judicial system charged with upholding the law. One of the lawyer's functions is to advise clients so that they avoid any violation of the law in the proper exercise of their rights.   
  
[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential information of the client not only facilitates the full development of facts essential to proper representation of the client but also encourages people to seek early legal assistance.  
  
[3] Almost without exception, clients come to lawyers in order to determine what their rights are and what is, in the maze of laws and regulations, deemed to be legal and correct. The common law recognizes that the client's confidences must be protected from disclosure. Based upon experience, lawyers know that almost all clients follow the advice given, and the law is upheld.  
  
[4] A fundamental principle in the client-lawyer relationship is that the lawyer maintain confidentiality of information relating to the representation. The client is thereby encouraged to communicate fully and frankly with the lawyer even as to embarrassing or legally damaging subject matter.  
  
[4A] Information gained in the professional relationship includes information gained from a person (prospective client) who discusses the possibility of forming a client-lawyer relationship with respect to a matter. Even when no client-lawyer relationship ensues, the restrictions and exceptions of these Rules as to use or revelation of the information apply, e.g., Rules 1.9 and 1.10. 
  
[5] The principle of confidentiality is given effect in two related bodies of law, the attorney-client privilege (which includes the work product doctrine) in the law of evidence and the rule of confidentiality established in professional ethics. The attorney-client privilege applies in judicial and other proceedings in which a lawyer may be called as a witness or otherwise required to produce evidence concerning a client. The rule of client-lawyer confidentiality applies in situations other than those where evidence is sought from the lawyer through compulsion of law. Rule 1.6 applies not merely to matters communicated in confidence by the client but also to all information gained in the professional relationship, whatever its source. A lawyer may not disclose such information except as authorized or required by the Rules of Professional Conduct or other law. See also Scope. The requirement of maintaining confidentiality of information gained in the professional relationship applies to government lawyers who may disagree with the client's policy goals.  
  
Authorized Disclosure 
  
[6] A lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out the representation, except to the extent that the client's instructions or special circumstances limit that authority. In litigation, for example, a lawyer may disclose information by admitting a fact that cannot properly be disputed, or in negotiation by making a disclosure that facilitates a satisfactory conclusion.  
  
[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each other information relating to a client of the firm, unless the client has instructed that particular information be confined to specified lawyers.  
  
[7A] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice about the lawyer's personal responsibility to comply with these Rules. In most situations, disclosing information to secure such advice will be impliedly authorized for the lawyer to carry out the representation. Even when the disclosure is not impliedly authorized paragraph (b)(1)(iv) permits such disclosure because of the importance of a lawyer's compliance with the Rules of Professional Conduct.  
  
Disclosure Adverse to Client 
  
[8] The confidentiality rule is subject to limited exceptions. In becoming privy to information about a client, a lawyer may foresee that the client intends serious harm to another person. The public is better protected if full and open communication by the client is encouraged than if it is inhibited.  
  
[9] Several situations must be distinguished. First, the lawyer may not knowingly assist a client in conduct that is criminal or fraudulent. See Rule 1.2(d). Similarly, a lawyer has a duty under Rule 3.3(a)(4) not to use false evidence.  
  
[10] Second, the lawyer may have been innocently involved in past conduct by the client that was criminal or fraudulent. In such a situation the lawyer has not violated Rule 1.2(d), because to "knowingly assist" criminal or fraudulent conduct requires knowing that the conduct is of that character.  
  
[11] Third, the lawyer may learn that a client intends prospective conduct that is criminal and likely to result in death or substantial bodily harm. As stated in paragraph (b)(1), the lawyer has professional discretion to reveal information in order to prevent such consequences. The lawyer may make a disclosure in order to prevent death or serious bodily injury which the lawyer reasonably believes will occur. It is very difficult for a lawyer to "know" when such a heinous purpose will actually be carried out, for the client may have a change of mind.  
  
[12] The lawyer's exercise of discretion requires consideration of such factors as the nature of the lawyer's relationship with the client and with those who might be injured by the client, the lawyer's own involvement in the transaction and factors that may extenuate the conduct in question. Where practical, the lawyer should seek to persuade the client to take suitable action. In any case, a disclosure adverse to the client's interest should be no greater than the lawyer reasonably believes necessary to the purpose. A lawyer's decision not to take preventive action permitted by paragraph (b)(1) does not violate this Rule.  
  
Withdrawal 
  
[13] If the lawyer's services will be used by the client in materially furthering a course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1).  
  
[14] After withdrawal the lawyer is required to refrain from making disclosure of the client's confidences, except as otherwise provided in Rule 1.6. Neither this rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm any opinion, document, affirmation, or the like.  
  
[15] Where the client is an organization, the lawyer may be in doubt whether contemplated conduct will actually be carried out by the organization. Where necessary to guide conduct in connection with this Rule, the lawyer may make inquiry within the organization as indicated in Rule 1.13(b).  
  
Dispute Concerning a Lawyer's Conduct 
  
[16] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or other misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent the lawyer reasonably believes necessary to establish a defense. The same is true with respect to a claim involving the conduct or representation of a former client. The lawyer's right to respond arises when an assertion of such complicity has been made. Paragraph (b)(1)(iii) does not require the lawyer to await the commencement of an action or proceeding that charges such complicity, so that the defense may be established by responding directly to a third party who has made such an assertion. The right to defend, of course, applies where a proceeding has been commenced. Where practicable and not prejudicial to the lawyer's ability to establish the defense, the lawyer should advise the client of the third party's assertion and request that the client respond appropriately. In any event, disclosure should be no greater than the lawyer reasonably believes is necessary to vindicate innocence, the disclosure should be made in a manner which limits access to the information to the tribunal or other persons having a need to know it, and appropriate protective orders or other arrangements should be sought by the lawyer to the fullest extent practicable.   
  
[17] If the lawyer is charged with wrongdoing in which the client's conduct is implicated, the rule of confidentiality should not prevent the lawyer from defending against the charge. Such a charge can arise in a civil, criminal or professional disciplinary proceeding, and can be based on a wrong allegedly committed by the lawyer against the client, or on a wrong alleged by a third person; for example, a person claiming to have been defrauded by the lawyer and client acting together. A lawyer entitled to a fee is permitted by paragraph (b)(1)(iii) to prove the services rendered in an action to collect it. This aspect of the rule expresses the principle that the beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary. As stated above, the lawyer must make every effort practicable to avoid unnecessary disclosure of information relating to a representation, to limit disclosure to those having the need to know it, and to obtain protective orders or make other arrangements minimizing the risk of disclosure.  
  
Disclosures Otherwise Required or Authorized 
  
[18] The attorney-client privilege is differently defined in various jurisdictions. If a lawyer is called as a witness to give testimony concerning a client, absent waiver by the client, paragraph (a) requires the lawyer to invoke the privilege when it is applicable. The lawyer must comply with the final orders of a court or other tribunal of competent jurisdiction requiring the lawyer to give information about the client.  
  
[19] The Rules of Professional Conduct in various circumstances permit or require a lawyer to disclose information relating to the representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to these provisions, a lawyer may be obligated or permitted by other provisions of law to give information about a client. Whether another provision of law supersedes Rule 1.6 is a matter of interpretation beyond the scope of these Rules, but a presumption should exist against such a supersession.  
  

  Editor's notes. - This rule was amended effective November 3, 2011 and July 9, 2015.  
Law reviews. -  For article, "Whoops! You've Got Mail," see 6 Ga. St. B.J. 16 (2000). For article, "Long-Term Employment Agreements With In-House Counsel: Employment Security or Ethical Quagmire?," see 9 Ga. St. B.J. 20 (2003). For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For article, "Lawyers as 'Tattletales': A Challenge to the Broad Application of the Attorney-Client Privilege and Rule 1.6, Confidentiality of Information," see 20 Ga. St. U.L. Rev. 617 (2004). For article, "Don't Tell a Soul: What To Do About Secrets Between Multiple Clients," see 13 Ga. St. B.J. 48 (2008). For annual survey on legal ethics, see 64 Mercer L. Rev. 189 (2012). For annual survey on legal ethics, see 68 Mercer L. Rev. 167 (2016). For article, "Practical Challenges to Representing Unaccompanied Children Before the Atlanta Immigration Court," see 22 Ga. St. Bar J. 35 (April 2017). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Failure of attorney to disclose material information to a bank and the U.S. Small Business Administration in connection with the sale of a client's business warranted a 60-day suspension. In re Drexinger, 271 Ga. 472, 520 S.E.2d 465 (1999).  

Fiduciary relationship not created for bankruptcy discharge purposes. - Creditors' 11 U.S.C. § 523(a)(4) claim against a Chapter 13 debtor, their attorney, was dismissed for failure to state a claim, as the creditors failed to allege a contract or other agreement establishing a technical trust, but instead cited O.C.G.A. § 23-2-58, which the court held did not establish fiduciary capacity, as the statute did not designate trust property or impose trust duties. Further, none of the Georgia Rules of Professional Conduct cited by the creditors, Ga. St. Bar R. 4-102(d):1.1, 1.3, 1.6 and 1.7(a), mentioned trust property and thus, the rules were ineffective to establish fiduciary capacity for purposes of 11 U.S.C. § 523(a)(4). Crisler v. Farr (In re Farr),    Bankr.    (Bankr. M.D. Ga. May 18, 2011).  

Representation of children. - In a termination of parental rights case in which an attorney is serving as both the attorney and guardian ad litem for the child under O.C.G.A. § 15-11-262, when an irreconcilable conflict between the child's wishes and the attorney's opinion of the child's best interests arises, the attorney must withdraw from the role of the child's guardian ad litem. In re Formal Advisory Opinion No. 16-2,    Ga.    ,    S.E.2d    (Apr. 16, 2018).  

Testimony from plaintiff's counsel properly allowed. - Trial court did not err in denying the defendant's motion in limine to preclude the plaintiffs' counsel from testifying at trial as to what occurred during a May 2009 document review involving spoliation because the evidence was properly admitted as it related to the issue of attorney fees since the plaintiffs sought expenses of litigation and attorney fees under O.C.G.A. § 13-6-11; thus, the testimony was relevant. Pulte Home Corp. v. Simerly, 322 Ga. App. 699, 746 S.E.2d 173 (2013).  

Confidential client information disclosed on consumer websites in response to negative comments from former client. - Attorney's petition for voluntary discipline seeking a reprimand for a violation of Ga. St. Bar R. 4-102(d):1.6 was rejected because the Georgia Supreme Court did not have a full record as to the nature of the disclosures made by the attorney on the internet in response to negative comments made by the former client on consumer websites. In the Matter of Skinner, 292 Ga. 640, 740 S.E.2d 171 (2013).  

Duty to maintain confidence in all information from client. - Trial court did not err in sua sponte disqualifying defense counsel and in granting a mistrial over the defendant's objection after a jury was impaneled and sworn, but before any evidence was presented, based on an actual or serious potential conflict of interest arising from defense counsel's prior representation of the victim's mother because, although the defendant waived the conflict, the mother did not give consent waiving the conflict and the defendant's consent was not informed consent; thus, the trial court did not abuse the court's discretion by concluding that manifest necessity existed for the mistrial, and by denying the defendant's subsequent plea in bar based on a violation of the defendant's right against double jeopardy. Edwards v. State, 336 Ga. App. 595, 784 S.E.2d 924 (2016).  

Withdrawing attorney owes continuing duty of confidentiality. - When an attorney has been appointed to serve both as legal counsel and as guardian ad litem for a child under O.C.G.A. § 15-11-262 in a termination of parental rights case, if the attorney finds that the child's wishes and best interests are in conflict, the attorney must seek removal as guardian ad litem, considering Ga. St. Bar R. 4-102(d):1.6. (confidentiality) in the process of the removal. In re Formal Advisory Opinion No. 16-2, 302 Ga. 736, 808 S.E.2d 735 (2017).  


ADVISORY OPINIONS

Banks do not gain access to privileged information by loaning money. - Lawyer must be careful to make sure that the bank understands that its contractual arrangement can in no way affect or compromise the lawyer's obligations to his or her individual clients when the lawyer sets up a loan account for purposes of advancing fees in contingent fee representation agreements. Adv. Op. No. 05-5 (Feb. 13, 2007).  

Disclosure of nonpayment of fee. - Lawyer may ethically disclose information concerning the financial relationship between the lawyer and the client in direct efforts to collect a fee, such as bringing suit or using a collection agency.  Otherwise, a lawyer may not report the failure of a client to pay the lawyer's bill to third parties, including major credit reporting services, in an effort to collect a fee. Adv. Op. No. 07-1 (September 5, 2007).  

Obligation of confidentiality between two jointly represented clients. - The obligation of confidentiality described in Rule 1.6, Confidentiality of Information, applies as between two jointly represented clients. An attorney must honor one client's request that information be kept confidential from the other jointly represented client. Honoring the client's request will, in almost all circumstances, require the attorney to withdraw from the joint representation.  Adv. Op. No. 16-1 (July 25, 2016).  

——————————

Rule 1.7. Conflict of Interest: General Rule

Rules text
(a)  A lawyer shall not represent or continue to represent a client if there is a significant risk that the lawyer's own interests or the lawyer's duties to another client, a former client, or a third person will materially and adversely affect the representation of the client, except as permitted in (b). 
  
(b)  If client informed consent is permissible a lawyer may represent a client notwithstanding a significant risk of material and adverse effect if each affected or former client gives informed consent confirmed in writing to the representation after: 
  
(1)  consultation with the lawyer pursuant to Rule 1.0(c); 
  
(2)  having received in writing reasonable and adequate information about the material risks of and reasonable available alternatives to the representation; and 
  
(3)  having been given the opportunity to consult with independent counsel. 
  
(c)  Client consent is not permissible if the representation: 
  
(1)  is prohibited by law or these Rules; 
  
(2)  includes the assertion of a claim by one client against another client represented by the lawyer in the same or a substantially related proceeding; or 
  
(3)  involves circumstances rendering it reasonably unlikely that the lawyer will be able to provide adequate representation to one or more of the affected clients. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
Loyalty to a client 
  
[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. If an impermissible conflict of interest exists before representation is undertaken the representation should be declined. The lawyer should adopt reasonable procedures, appropriate for the size and type of firm and practice, to determine in both litigation and non-litigation matters the parties and issues involved and to determine whether there are actual or potential conflicts of interest.  
  
[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or carry out an appropriate course of action for the client because of the lawyer's other competing responsibilities or interests. The conflict in effect forecloses alternatives that would otherwise be available to the client. Paragraph (a) addresses such situations. A possible conflict does not itself preclude the representation. The critical questions are the likelihood that a conflict will eventuate and, if it does, whether it will materially interfere with the lawyer's independent professional judgment in considering alternatives or foreclose courses of action that reasonably should be pursued on behalf of the client. Consideration should be given to whether the client wishes to accommodate the other interest involved.   
  
[3] If an impermissible conflict arises after representation has been undertaken, the lawyer should withdraw from the representation. See Rule 1.16. Where more than one client is involved and the lawyer withdraws because a conflict arises after representation, whether the lawyer may continue to represent any of the clients is determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having once been established, is continuing, see Comment 4 to Rule 1.3 and Scope.  
  
[4] As a general proposition, loyalty to a client prohibits undertaking representation directly adverse to that client without that client's informed consent. Paragraphs (b) and (c) express that general rule. Thus, a lawyer ordinarily may not act as advocate against a person the lawyer represents in some other matter, even if it is wholly unrelated. On the other hand, simultaneous representation in unrelated matters of clients whose interests are only generally adverse, such as competing economic enterprises, does not require informed consent of the respective clients.  
  
Consultation and Informed Consent 
  
[5] A client may give informed consent to representation notwithstanding a conflict. However when a disinterested lawyer would conclude that the client should not agree to the representation under the circumstances, the lawyer involved cannot properly ask for such agreement or provide representation on the basis of the client's informed consent. When more than one client is involved, the question of conflict must be resolved as to each client. Moreover, there may be circumstances where it is impossible to make the disclosure necessary to obtain informed consent. For example, when the lawyer represents different clients in related matters and one of the clients refuses to give informed consent to the disclosure necessary to permit the other client to make an informed decision, the lawyer cannot properly ask the latter to give informed consent. If informed consent is withdrawn, the lawyer should consult Rules 1.9 and 1.16.  
  
[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. Such a writing may consist of a document executed by the client or one that the lawyer promptly records and transmits to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(s) (writing includes electronic transmission). If it is not feasible to obtain or transmit the writing at the time the client gives informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases for the lawyer to talk with the client, to explain the risks and advantages, if any, of representation burdened with a conflict of interest, as well as reasonably available alternatives, and to afford the client a reasonable opportunity to consider the risks and alternatives and to raise questions and concerns. Rather, the writing is required in order to impress upon clients the seriousness of the decision the client is being asked to make and to avoid disputes or ambiguities that might later occur in the absence of a writing.  
  
Lawyer's Interests 
  
[6] The lawyer's personal or economic interests should not be permitted to have an adverse effect on representation of a client. See Rules 1.1 and 1.5. If the propriety of a lawyer's own conduct in a transaction is in serious question, it may be difficult or impossible for the lawyer to give a client objective advice. A lawyer may not allow related business interests to affect representation, for example, by referring clients to an enterprise in which the lawyer has an undisclosed interest.  
  
Conflicts in Litigation 
  
[7] Paragraph (c)(2) prohibits representation of opposing parties in the same or a similar proceeding including simultaneous representation of parties whose interests may conflict, such as co-plaintiffs or co-defendants. An impermissible conflict may exist by reason of substantial discrepancy in the parties' testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially different possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in criminal cases as well as civil. The potential for conflict of interest in representing multiple defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one co-defendant. On the other hand, common representation of persons having similar interests is proper if the risk of adverse effect is minimal, the requirements of paragraph (b) are met, and consent is not prohibited by paragraph (c).  
  
[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some other matter, even if the other matter is wholly unrelated. However, there are circumstances in which a lawyer may act as advocate against a client. For example, a lawyer representing an enterprise with diverse operations may accept employment as an advocate against the enterprise in an unrelated matter if doing so will not adversely affect the lawyer's relationship with the enterprise or conduct of the suit and if both clients give informed consent as required by paragraph (b). By the same token, government lawyers in some circumstances may represent government employees in proceedings in which a government entity is the opposing party. The propriety of concurrent representation can depend on the nature of the litigation. For example, a suit charging fraud entails conflict to a degree not involved in a suit for a declaratory judgment concerning statutory interpretation.  
  
[9] A lawyer may represent parties having antagonistic positions on a legal question that has arisen in different cases, unless representation of either client would be adversely affected. Thus, it is ordinarily not improper to assert such positions in cases while they are pending in different trial courts, but it may be improper to do so should one or more of the cases reach the appellate court.  
  
Interest of Person Paying for a Lawyer's Service 
  
[10] A lawyer may be paid from a source other than the client, if the client is informed of that fact and gives informed consent and the arrangement does not compromise the lawyer's duty of loyalty to the client. See Rule 1.8(f). For example, when an insurer and its insured have conflicting interests in a matter arising from a liability insurance agreement, and the insurer is required to provide special counsel for the insured, the arrangement should assure the special counsel's professional independence. So also, when a corporation and its directors or employees are involved in a controversy in which they have conflicting interests, the corporation may provide funds for separate legal representation of the directors or employees, if the clients give informed consent and the arrangement ensures the lawyer's professional independence.  
  
Non-litigation Conflicts 
  
[11] Conflicts of interest in contexts other than litigation sometimes may be difficult to assess. Relevant factors in determining whether there is potential for material and adverse effect include the duration and extent of the lawyer's relationship with the client or clients involved, the functions being performed by the lawyer, the likelihood that actual conflict will arise and the likely prejudice to the client from the conflict if it does arise. 
  
[12] In a negotiation common representation is permissible where the clients are generally aligned in interest even though there is some difference of interest among them. 
  
[13] Conflict questions may also arise in estate planning and estate administration. A lawyer may be called upon to prepare wills for several family members, such as husband and wife, and, depending upon the circumstances, a conflict of interest may arise. In estate administration the identity of the client may be unclear under the law of a particular jurisdiction. Under one view, the client is the fiduciary; under another view the client is the estate or trust, including its beneficiaries. The lawyer should make clear the relationship to the parties involved.  
  
[14] A lawyer for a corporation or other organization who is also a member of its board of directors should determine whether the responsibilities of the two roles may conflict. The lawyer may be called on to advise the corporation in matters involving actions of the directors. Consideration should be given to the frequency with which such situations may arise, the potential intensity of the conflict, the effect of the lawyer's resignation from the board and the possibility of the corporation's obtaining legal advice from another lawyer in such situations. If there is material risk that the dual role will compromise the lawyer's independence of professional judgment, the lawyer should not serve as a director.  
  
Conflict Charged by an Opposing Party 
  
[15] Resolving questions of conflict of interest is primarily the responsibility of the lawyer undertaking the representation. In litigation, a court may raise the question when there is reason to infer that the lawyer has neglected the responsibility. In a criminal case, inquiry by the court is generally required when a lawyer represents multiple defendants. Where the conflict is such as clearly to call into question the fair or efficient administration of justice, opposing counsel may properly raise the question. Such an objection should be viewed with caution, however, for it can be misused as a technique of harassment. See Scope.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For article, "Whoops! You've Got Mail," see 6 Ga. St. B.J. 16 (2000). For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006). For survey article on legal ethics, see 60 Mercer L. Rev. 237 (2008). For article, "Don't Tell a Soul: What To Do About Secrets Between Multiple Clients," see 13 Ga. St. B.J. 48 (2008).  For article, "All in the Family," see 14 Ga. St. B.J. 50 (2008). For article, "Avoiding the Potholes: A Roadmap for Intellectual Property Due Diligence in Business Transactions," see 14 Ga. St. B.J. 50 (2008). For article, "Trust Account Management to Weather the Storm," see 14 Ga. St. B.J. 54 (2008). For article, "The Case of the Disappearing Client," see 16 (No. 6) Ga. St. B.J. 48 (2011). For annual survey on legal ethics, see 64 Mercer L. Rev. 189 (2012).  


JUDICIAL DECISIONS

Failure to disclose conflicts. - An attorney violated former Standards 35, 36 and 37 of Rule 4-102 by failing to fully disclose potential conflicts and obtain consent of clients regarding the attorney's preparation of trusts. In re Allison, 267 Ga. 638, 481 S.E.2d 211 (1997).  

Knowledge alone did not warrant disqualification. - Neither general knowledge concerning a former client's business operations nor an office-sharing arrangement with its former general counsel constituted basis for disqualification of counsel. National Media Servs., Inc. v. Thorp, 207 Ga. App. 70, 427 S.E.2d 61 (1993).  

Action alleging fraud. - In client's action against an attorney, alleging that the attorney obtained title to the client's house by fraud, the trial court properly denied the attorney's motion for a directed verdict and allowed the jury to decide if the client failed to exercise due diligence by failing to read papers the attorney gave the client to sign, and the appellate court rejected the argument that the jury's verdict was contradictory because it found the attorney liable for fraud in tort but not fraud in equity. Queen v. Lambert, 259 Ga. App. 385, 577 S.E.2d 72 (2003).  

Photographing of towel wrapped client and subsequent representation warranted suspension. - An attorney who admitted to violating Ga. St. Bar R. 4-102(d):1.7(a) by photographing a client while the client was unclothed but wearing a towel was suspended for three years. The attorney knew of a conflict of interest and did not disclose to the client the possible effect of that conflict, but submitted persuasive mitigating factors. In the Matter of McCalep, 283 Ga. 586, 662 S.E.2d 120 (2008).  

Fiduciary relationship not created for bankruptcy discharge purposes. - Creditors' 11 U.S.C. § 523(a)(4) claim against a Chapter 13 debtor, their attorney, was dismissed for failure to state a claim, as the creditors failed to allege a contract or other agreement establishing a technical trust, but instead cited O.C.G.A. § 23-2-58, which the court held did not establish fiduciary capacity, as the statute did not designate trust property or impose trust duties. Further, none of the Georgia Rules of Professional Conduct cited by the creditors, Ga. St. Bar R. 4-102(d):1.1, 1.3, 1.6 and 1.7(a), mentioned trust property and thus, the rules were ineffective to establish fiduciary capacity for purposes of 11 U.S.C. § 523(a)(4). Crisler v. Farr (In re Farr),    Bankr.    (Bankr. M.D. Ga. May 18, 2011).  

Conflict of interest. - Where an attorney agreed to buy a client's real property at a tax sale and rented the property back to the client without informing the client of any possible conflicts of interest, the attorney violated former Ga. St. Bar Stand. 30 of Ga. St. Bar R. 4-102(d) and was suspended for 30 months pursuant to Ga. St. Bar R. 4-227(c). In re Queen, 277 Ga. 348, 594 S.E.2d 323 (2003).  
Trial court did not abuse the court's discretion when the court disqualified one of the defendant's two lawyers because the lawyer also represented a witness who ultimately testified against the defendant, and the prospects of the lawyer advising the witness about any deal that might be proposed by the state to secure the witness's testimony against the defendant or cross-examining the witness on behalf of the defendant were rife with serious ethical problems. Heidt v. State, 292 Ga. 343, 736 S.E.2d 384 (2013).  
In a termination of parental rights case in which an attorney is serving as both the attorney and guardian ad litem for the child under O.C.G.A. § 15-11-262, when an irreconcilable conflict between the child's wishes and the attorney's opinion of the child's best interests arises, the attorney must withdraw from the role of the child's guardian ad litem. In re Formal Advisory Opinion No. 16-2,    Ga.    ,    S.E.2d    (Apr. 16, 2018).  

Conflict waived. - Even if there was an actual conflict due to the fact that counsel for the defendant and the codefendant were law partners, both the defendant and the codefendant explicitly waived any conflicts before proceeding to a consolidated trial. Taylor v. State, 320 Ga. App. 596, 740 S.E.2d 327 (2013).  

Conflict not waived. - Trial court did not err in sua sponte disqualifying defense counsel and in granting a mistrial over the defendant's objection after a jury was impaneled and sworn, but before any evidence was presented, based on an actual or serious potential conflict of interest arising from defense counsel's prior representation of the victim's mother because, although the defendant waived the conflict, the mother did not give consent waiving the conflict and the defendant's consent was not informed consent; thus, the trial court did not abuse the court's discretion by concluding that manifest necessity existed for the mistrial, and by denying the defendant's subsequent plea in bar based on a violation of the defendant's right against double jeopardy. Edwards v. State, 336 Ga. App. 595, 784 S.E.2d 924 (2016).  
Pursuant to a petition for voluntary discipline, the attorney was suspended from practice for 12 months after the attorney violated Ga. St. Bar R. 4-102(d):1.7, 1.8(c), and 1.15(I)(a) and (c), by agreeing to act as the executor of a client's estate without obtaining the client's written informed consent to the potential conflict of interest, failing to safeguard money from the client's gun sale, and preparing a codicil to the client's will which provided for the gun collection to pass to the attorney if the client died prior to the sale and for the attorney to sell the guns and give the proceeds to the will's beneficiary. In the Matter of Kunda, 306 Ga. 109, 829 S.E.2d 65 (2019).  

Misuse of client funds. - While an attorney mishandled a client's property and misused the attorney's trust account, the client was made whole and there was no evidence of similar transactions with the funds of other clients; therefore, the attorney was conditionally suspended for one year for violating Ga. St. Bar R. 4-102(d):1.15(I)(a), (b), (II)(a), (b), 1.7, 1.8(a), (b), and 8.4(a)(4). In re Carragher, 289 Ga. 826, 716 S.E.2d 216 (2011).  

Conflict not found. - It was not a conflict of interest under Ga. St. Bar R. 4-102(d):1.7 for the defendant insurer's attorney to represent both the defendant and the plaintiff insurer in a tenant's personal injury suit against the insureds of the plaintiff and the defendant even if the plaintiff and the defendant had not been liable in equal shares to provide payment of the settlement reached with the tenant; thus, when the plaintiff's and the defendant's policies contained "equal shares" language, there was no reason to allocate settlement costs in any way other than evenly between the plaintiff and the defendant. Graphic Arts Mut. Ins. Co. v. Essex Ins. Co., 465 F. Supp. 2d 1290 (N.D. Ga. 2006).  
A defendant had not shown a conflict of interest adversely affecting trial counsel's performance under the sixth amendment. Trial counsel had expressly informed the trial court that the defense as to one of the charges would be that a second person, who had been represented by trial counsel's law partner, committed the crime, and during closing argument, trial counsel did in fact argue that the second person was responsible; furthermore, the defendant had stated on the record that the defendant had discussed the case with counsel and was satisfied to proceed. Gardner v. State, 289 Ga. App. 359, 657 S.E.2d 288 (2008).  

Disqualification of defense counsel improper. - Disqualification of defense counsel in a criminal matter was an abuse of discretion, although a client of the defense attorney's law firm was the employer of a witness for the state, because the relationship between the law firm and the firm's client was not reasonably likely to impair a thorough and sifting cross-examination of the witness. Lewis v. State, 312 Ga. App. 275, 718 S.E.2d 112 (2011), cert. denied, 2012 Ga. LEXIS 238 (Ga. 2012).  
Nonprofit corporation's counsel was properly not disqualified due to an alleged conflict of interest because the parties seeking disqualification did not meet the parties' burden to show how the matters embraced by the current case were substantially related to the matters involved in previous litigation. Harris v. SCLC, Inc., 313 Ga. App. 363, 721 S.E.2d 906 (2011).  

Effective assistance of counsel. - An inmate had been denied effective assistance of counsel under the sixth amendment and Ga. Const. 1983, Art. I, Sec. I, Para. XIV based on an actual conflict of interest because both trial and appellate counsel did not diligently pursue a jury array issue based on an agreement that the public defender's office had with superior court judges, despite their belief that the issue was a strong one. The attorneys' duties to their employer, the public defender's office, directly conflicted with their duties of loyalty and zealous advocacy to their client under Ga. St. Bar R. 4-102(d):1.7, and the conflict significantly affected the representation the inmate received. Edwards v. Lewis, 283 Ga. 345, 658 S.E.2d 116 (2008).  
When trial counsel represented the defendant in one matter and the defendant's girlfriend in another matter not connected to the state's prosecution of the defendant, trial counsel was not ineffective by virtue of a conflict of interest in failing to impeach the girlfriend because counsel did not want to rely upon the girlfriend's statements to establish that the defendant was at home when the first victim was killed as cell phone data showed that the defendant was not at their home; and details of the cell phone data as to time and locations allowed counsel to argue that the defendant could not have been at the crime scene when the first victim was killed. Green v. State, 299 Ga. 337, 788 S.E.2d 380 (2016).  

State filed motion to disqualify based on attorney's unfair advantage. - In a case in which defendant's attorney had previously been employed by the U.S. Attorney's Office and, pursuant to Rule 1.11(b) of the Rules of Professional Conduct, defendant objected to a magistrate judge's order disqualifying defendant's attorney, the district court construed the government's motion of inquiry as one to disqualify opposing counsel, and the government failed to carry its burden of showing that a conflict of interest existed. The motion was filed by and for the benefit of the government to disqualify opposing counsel on the grounds that opposing counsel had an unfair advantage, and comment 15 to Rule 1.7 of the Rules of Professional Conduct did not support the filing of a motion for inquiry as opposed to a motion to disqualify when a party sought to disqualify opposing counsel. United States v. Rasco,    F. Supp. 2d    (S.D. Ga. July 29, 2009).  

Suspension. - Attorney was suspended from the practice of law for three years, with reinstatement conditioned upon certification that the attorney was fit to practice law, was mentally competent, and paid restitution, for violating Ga. St. Bar R. 4-102(d): 1.2, 1.3, 1.4, 1.7, 1.16(d), and 8.4(a)(4), after the attorney over a period of several years neglected civil and criminal matters involving eight clients, often with harm to the client; failed to communicate in a timely and effective way with clients; and failed to account for fees received or to refund unearned fees. In the Matter of Jaconetti, 291 Ga. 772, 732 S.E.2d 447 (2012).  
Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  

Cited in In the Matter of Babson, 283 Ga. 382, 659 S.E.2d 384 (2008); In the Matter of Silvis, 283 Ga. 587, 663 S.E.2d 141 (2008).  


ADVISORY OPINIONS

Authorization from subrogations client for representation on related claims. - A lawyer representing an insurance company on a subrogation claim should not undertake the simultaneous representation of the insured on related claims, unless it is obvious that the lawyer can adequately represent the interests of both the insured and the insurer, and only if both the insurance company and the insured have consented to the representation after the lawyer has fully disclosed to each the possible effect the representation of both parties might have on the exercise of the attorney's independent professional judgment on behalf of each client. Adv. Op. No. 93-2 (June 7, 1993).  

Solicitation agreements with financial investment adviser prohibited. - It is not ethically permissible for an attorney to enter into a "solicitation agreement" with a financial investment adviser under which the attorney, in return for referring a client to the adviser, receives fees based on a percentage of gross fees paid by the client to the adviser.  Adv. Op. No. 03-3 (January 6, 2004).  

Representation by law clerk.  - Representation of clients by a law clerk before a present employer-judge is a violation of Rule 1.7 of the Georgia Rules of Professional Conduct.  Furthermore, a part-time law clerk should not seek client waiver of the conflict of interest created by representation of clients before the employer-judge.  Adv. Op. No. 05-3 (April 26, 2006).  
Lawyer representing an insurance company on a subrogation claim should not undertake the simultaneous representation of the insured on related claims, unless it is reasonably likely that the lawyer will be able to provide adequate representation to both clients, and only if both the insurance company and the insured have consented to the representation after consultation with the lawyer, have received in writing reasonable and adequate information about the material risks of the representation, and have been given the opportunity to consult with independent counsel.  Adv.  Op. No. 05-7 (Nov. 26, 2007).  

Advertising for legal business which is then referred out. - It is ethically improper for a lawyer to advertise for legal business with the intention of referring a majority of that business out to other lawyers without disclosing that intent in the advertisement and without complying with the disciplinary standards of conduct applicable to lawyer referral services. Adv. Op. No. 05-6 (May 3, 2007).  

Use of temporary lawyers. - While a temporary lawyer and the employing firm or corporate law department must be sensitive to the unique problems of conflicts of interest, confidentiality, imputed disqualification, client participation, use of placement agencies and fee division produced by the use of temporary lawyers, there is nothing in the Georgia Rules of Professional Conduct that prohibits the use of temporary lawyers.  Adv. Op. No. 05-9 (April 13, 2006).  

Defense pursuant to insurance contract. - For a discussion of when an attorney can ethically defend a client pursuant to an insurance contract when the attorney simultaneously represents, in an unrelated matter, the insurance company with a subrogation right in any recovery against the defendant client, see Adv. Op. No. 05-11 (Sept. 22, 2008).  

Fee arrangements with unknown and indeterminate number of cases. - Arrangements that obligate lawyers to handle an unknown and indeterminate number of cases without any ceiling on case volume or any off-setting increase in compensation due to the case volume carry very significant risks that competent and diligent representation of clients may be compromised and that the lawyer's own interests or duties to another client will adversely affect the representation. Lawyers contemplating entering into such arrangements need to give utmost attention to these concerns and exercise a most considered judgment about the likelihood that the contractual obligations that they will be accepting can be satisfied in a manner fully consistent with the Georgia Rules of Professional Conduct. Adv. Op. No. 11-1 (April 14, 2011).  

Conflict between child and attorney who is guardian ad litem. - When it becomes clear that there is an irreconcilable conflict between the child's wishes and the attorney's considered opinion of the child's best interests in a parental termination procedure, the attorney must withdraw from his or her role as the child's guardian ad litem. Adv. Op. No. 10-2 (January 9, 2012).  

Representation of multiple clients by public defenders. - Lawyers employed in the circuit public defender office in the same judicial circuit may not represent codefendants when a single lawyer would have an impermissible conflict of interest in doing so.  Adv. Op. No. 10-1 (April 15, 2013).  

Ethical responsibilities same for rich and poor clients. - Ethical rules of the State Bar of Georgia should not be relaxed because clients in criminal cases are indigent.  Lawyers must maintain the same level of ethical responsibilities whether their clients are poor or rich. Adv. Op. No. 10-1 (April 15, 2013).  

——————————

Rule 1.8. Conflict of Interest: Prohibited Transactions

Rules text
(a)  A lawyer shall neither enter into a business transaction with a client if the client expects the lawyer to exercise the lawyer's professional judgment therein for the protection of the client, nor shall the lawyer knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless: 
  
(1)  the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing to the client in a manner which can be reasonably understood by the client; 
  
(2)  the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent counsel in the transaction; and 
  
(3)  the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction. 
  
(b)  A lawyer shall not use information gained in the professional relationship with a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules. 
  
(c)  A lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as parent, grandparent, child, grandchild, sibling, or spouse any substantial gift from a client, including a testamentary gift, except where the client is related to the donee. 
  
(d)  Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation. 
  
(e)  A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that: 
  
(1)  a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; or 
  
(2)  a lawyer representing a client unable to pay court costs and expenses of litigation may pay those costs and expenses on behalf of the client. 
  
(f)  A lawyer shall not accept compensation for representing a client from one other than the client unless: 
  
(1)  the client gives informed consent; 
  
(2)  there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and 
  
(3)  information relating to representation of a client is protected as required by Rule 1.6. 
  
(g)  A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims for or against the clients, nor in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all claims or pleas involved and of the participation of each person in the settlement. 
  
(h)  A lawyer shall not make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless permitted by law and the client is independently represented in making the agreement, or settle a claim for such liability with an unrepresented client or former client without first advising that person in writing that independent representation is appropriate in connection therewith. 
  
(i)  A lawyer related to another lawyer as parent, grandparent, child, grandchild, sibling or spouse shall not represent a client in a representation directly adverse to a person whom the lawyer has actual knowledge is represented by the other lawyer unless his or her client gives informed consent regarding the relationship. The disqualification stated in this paragraph is personal and is not imputed to members of firms with whom the lawyers are associated. 
  
(j)  A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may: 
  
(1)  acquire a lien granted by law to secure the lawyer's fees or expenses as long as the exercise of the lien is not prejudicial to the client with respect to the subject of the representation; and 
  
(2)  contract with a client for a reasonable contingent fee in a civil case, except as prohibited by Rule 1.5. 
  
The maximum penalty for a violation of Rule 1.8(b) is disbarment. The maximum penalty for a violation of Rule 1.8(a) and 1.8(c)-(j) is a public reprimand. 
  

Comment 
  
Transactions Between Client and Lawyer 
  
[1A] As a general principle, all transactions between client and lawyer should be fair and reasonable to the client. The client should be fully informed of the true nature of the lawyer's interest or lack of interest in all aspects of the transaction. In such transactions a review by independent counsel on behalf of the client is often advisable. Furthermore, a lawyer may not exploit information relating to the representation to the client's disadvantage. For example, a lawyer who has learned that the client is investing in specific real estate may not, without the client's informed consent, seek to acquire nearby property where doing so would adversely affect the client's plan for investment. Paragraph (a) does not, however, apply to standard commercial transactions between the lawyer and the client for products or services that the client generally markets to others, for example, banking or brokerage services, medical services, products manufactured or distributed by the client, and utilities' services. In such transactions, the lawyer has no advantage in dealing with the client, and the restrictions in paragraph (a) are unnecessary and impracticable.  
  
Use of Information to the Disadvantage of the Client 
  
[1B] It is a general rule that an attorney will not be permitted to make use of knowledge or information acquired by the attorney through the professional relationship with the client, or in the conduct of the client's business, to the disadvantage of the client. Paragraph (b) follows this general rule and provides that the client may waive this prohibition. However, if the waiver is conditional, the duty is on the attorney to comply with the condition.  
  
Gifts from Clients 
  
[2] A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted. If effectuation of a substantial gift requires preparing a legal instrument such as a will or conveyance, however, the client should have the objective advice that another lawyer can provide. Paragraph (c) recognizes an exception where the client is a relative of the donee or the gift is not substantial.  
  
Literary Rights 
  
[3] An agreement by which a lawyer acquires literary or media rights concerning the subject of the representation creates a conflict between the interest of the client and the personal interest of the lawyer. Measures suitable in the representation of the client may detract from the publication value of an account of the representation. Paragraph (d) does not prohibit a lawyer representing a client in a transaction concerning literary property from agreeing that the lawyer's fee shall consist of a share in ownership in the property, if the arrangement conforms to Rule 1.5 and paragraph (j) of this Rule.  
  
Financial Assistance to Clients 
  
[4] Paragraph (e) eliminates the former requirement that the client remain ultimately liable for financial assistance provided by the lawyer. It further limits permitted assistance to court costs and expenses directly related to litigation. Accordingly, permitted expenses would include expenses of investigation, medical diagnostic work connected with the matter under litigation and treatment necessary for the diagnosis, and the costs of obtaining and presenting evidence. Permitted expenses would not include living expenses or medical expenses other than those listed above.  
  
Payment for a Lawyer's Services from One Other Than The Client  
  
[5] Lawyers are frequently asked to represent a client under circumstances in which a third person will compensate the lawyer, in whole or in part. The third person might be a relative or friend, an indemnitor (such as a liability insurance company) or a co-client (such as a corporation sued along with one or more of its employees). Because third-party payers frequently have interests that differ from those of the client, including interests in minimizing the amount spent on the representation and in learning how the representation is progressing, lawyers are prohibited from accepting or continuing such representations unless the lawyer determines that there will be no interference with the lawyer's independent professional judgment and there is informed consent from the client. See also Rule 5A(e) (prohibiting interference with a lawyer's professional judgment by one who recommends, employs or pays the lawyer to render legal services for another).  
  
Settlement of Aggregated Claims 
  
[6] Paragraph (g) requires informed consent. This requirement is not met by a blanket consent prior to settlement that the majority decision will rule.  
  
Agreements to Limit Liability 
  
[7] A lawyer may not condition an agreement to withdraw or the return of a client's documents on the client's release of claims. However, this paragraph is not intended to apply to customary qualifications and limitations in opinions and memoranda. 
  
[8] A lawyer should not seek prospectively, by contract or other means, to limit the lawyer's individual liability to a client for the lawyer's malpractice. A lawyer who handles the affairs of a client properly has no need to attempt to limit liability for the lawyer's professional activities and one who does not handle the affairs of clients properly should not be permitted to do so. A lawyer may, however, practice law as a partner, member, or shareholder of a limited liability partnership, professional association, limited liability company, or professional corporation.  
  
Family Relationships Between Lawyers 
  
[9] Paragraph (i) applies to related lawyers who are in different firms. Related lawyers in the same firm are governed by Rules 1.7, 1.9 and 1.10. 
  
Acquisition of Interest in Litigation 
  
[10] Paragraph (j) states the traditional general rule that lawyers are prohibited from acquiring a proprietary interest in litigation. This general rule, which has its basis in the common law prohibition of champerty and maintenance, is subject to specific exceptions developed in decisional law and continued in these Rules, such as the exception for reasonable contingent fees set forth in Rule 1.5 and the exception for lawyer's fees and for certain advances of costs of litigation set forth in paragraph (e).  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For annual survey of legal ethics, see 67 Mercer L. Rev. 107 (2015). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Sexual relationship as abuse of attorney-client relationship. - Attorney violated former Standard 28 of Rule 4-102 by encouraging client to enter into an extramarital relationship with the attorney which the attorney knew, or should have known, would be detrimental to the client's emotional health, marriage, and family relationship, and by using confidential information about the client's emotional state and marital difficulties to initiate the sexual relationship for the attorney's own satisfaction. In re Tante, 264 Ga. 692, 453 S.E.2d 688 (1994).  

Sexual relationship with client in a contested divorce and custody action. - An extramarital relationship with a client and the admission by the attorney of sexual intercourse with the client authorized the entry of summary judgment against the attorney on the charge brought under former Standard 30 of Rule 4-102. In re Lewis, 262 Ga. 37, 415 S.E.2d 173 (1992).  

Attorney's admission to having an affair with a client he represented in a divorce and custody action warranted summary judgment adverse to the attorney. In re Lewis, 262 Ga. 37, 415 S.E.2d 173 (1992).  

Ex parte communication violative of former Standard 47 of Rule 4-102. - In a vehicular collision action the ex parte communication between defense counsel and the divorced spouse of the plaintiff was violative of applicable to the former standards of professional conduct where at the time of the ex parte communication between defendants' counsel and ex-husband, ex-husband was still represented by counsel of record. Only subsequent to the ex parte communication did the trial court enter an order allowing counsel who originally represented both plaintiff and ex-husband to withdraw as counsel of record for the latter. Clos v. Pugia, 204 Ga. App. 843, 420 S.E.2d 774, cert. denied, 204 Ga. App. 921, 420 S.E.2d 774 (1992).  

Since federal law under which an action was brought protected plaintiff's access to co-employees for information relating to it, attorney did not violate former Standard 47 of Rule 4-102 by obtaining the recorded statements of co-employees; the statements were protected from discovery by § 9-11-26(b)(3). Norfolk S. Ry. v. Thompson, 208 Ga. App. 240, 430 S.E.2d 371 (1993), cert. denied, 208 Ga. App. 910, 430 S.E.2d 371 (1993).  

Ex parte communications not prohibited. - In an action against a corporation arising from an accident involving defendant's truck, plaintiff's lawyer was not barred by former Standard 47 of Rule 4-102 from communicating ex parte with the truck driver who was a former employee of the corporation. Sanifill of Ga., Inc. v. Roberts, 232 Ga. App. 510, 502 S.E.2d 343 (1998).  

Misuse of client funds. - While an attorney mishandled a client's property and misused the attorney's trust account, the client was made whole and there was no evidence of similar transactions with the funds of other clients; therefore, the attorney was conditionally suspended for one year for violating Ga. St. Bar R. 4-102(d):1.15(I)(a), (b), (II)(a), (b), 1.7, 1.8(a), (b), and 8.4(a)(4). In re Carragher, 289 Ga. 826, 716 S.E.2d 216 (2011).  

Attorney suspended for conflict of interest when handling guns and estate. - Pursuant to a petition for voluntary discipline, the attorney was suspended from practice for 12 months after the attorney violated Ga. St. Bar R. 4-102(d):1.7, 1.8(c), and 1.15(I)(a) and (c), by agreeing to act as the executor of a client's estate without obtaining the client's written informed consent to the potential conflict of interest, failing to safeguard money from the client's gun sale, and preparing a codicil to the client's will which provided for the gun collection to pass to the attorney if the client died prior to the sale and for the attorney to sell the guns and give the proceeds to the will's beneficiary. In the Matter of Kunda, 306 Ga. 109, 829 S.E.2d 65 (2019).  

No abuse of discretion by trial court. - There was no abuse of discretion in the trial court's ultimate determination that, although counsel had not acted wilfully, the appearance of impropriety nevertheless outweighed defendants' interest in being represented by their counsel of choice where an ex parte communication arose between defense counsel and plaintiff, who along with defendant's ex-wife, were jointly represented by the same counsel. Clos v. Pugia, 204 Ga. App. 843, 420 S.E.2d 774, cert. denied, 204 Ga. App. 921, 420 S.E.2d 774 (1992).  

Attorney disbarred. - Attorney was disbarred for violating this rule and Ga. St. Bar R. 4-102(d): 5.4(b) and (d), and 8.4(a)(4), by, inter alia, setting up a law practice with clients who were not lawyers, borrowing money from clients for back taxes on real property owned by the attorney's domestic partner, and misrepresenting the marital status of the attorney and the domestic partner to a bank to obtain a loan on real property. In the Matter of Nesbitt, 294 Ga. 480, 754 S.E.2d 363 (2014).  

Voluntary petition rejected. - Attorney's petition to impose a voluntary two-year suspension for violating Ga. St. Bar R. 4-102(d):1.15(I), 1.15(II), 1.7, 1.8, and 1.5 was rejected because, given the nature of the violations and the attorney's previous discipline, substantial discipline was necessary to serve as a penalty to the attorney and as a deterrent to others, and an indication to the public that the court will maintain the ethics of the legal profession. In the Matter of Coulter, 301 Ga. 895, 804 S.E.2d 345 (2017).  

Cited in In re Ballew, 287 Ga. 371, 695 S.E.2d 573 (2010); Summerville v. Innovative Images, LLC, 349 Ga. App. 592, 826 S.E.2d 391 (2019), cert. granted, No. S19C1026, 2019 Ga. LEXIS 861 (Ga. 2019), overruled on other grounds by Bowen v. Savoy, 308 Ga. 204, 839 S.E.2d 546 (2020).  


ADVISORY OPINIONS

Attorney may interview an employee of a corporate defendant without the consent of either the corporation or its counsel if the employee is not the person for whose acts or omissions the corporation is being sued and if the person is not an officer or director or other employee with authority to bind the corporation. Adv. Op. No. 87-6 (July 12, 1989).  

Attorney may not ethically interview an employee of a corporation which is an opposing party in pending litigation without the consent of the corporation or the corporation's counsel where the employee is either: (1) An officer or director or other employee with authority to bind the corporation; or (2) An employee whose acts or omissions may be imputed to the corporation in relation to subject matter of the case. Adv. Op. No. 87-6 (July 12, 1989).  

Limitation of malpractice liability prohibited. - A lawyer shall not make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless permitted by law and the client is independently represented in making the agreement.  Therefore, in the absence of independent representation of the client, the lawyer should not condition the representation of a client upon the waiver of any claim for malpractice and should not attempt to cause the waiver of any claim for malpractice by the inclusion of language amounting to such a waiver in correspondence with a client.  Adv. Op. No. 05-8 (April 4, 2006).  

Use of temporary lawyers. - While a temporary lawyer and the employing firm or corporate law department must be sensitive to the unique problems of conflicts of interest, confidentiality, imputed disqualification, client participation, use of placement agencies and fee division produced by the use of temporary lawyers, there is nothing in the Georgia Rules of Professional Conduct that prohibits the use of temporary lawyers.  Adv. Op. No. 05-9 (April 13, 2006).  

"Hold harmless" agreements between employers and attorneys employed in-house are ethical if the employer is exercising an informed business judgment in utilizing the 'hold harmless' agreement in lieu of malpractice insurance on the advice of counsel and the agreement is permitted by law.  Adv. Op. No. 05-2 (April 25, 2006).  

Interest charges on contingent fee agreements. - It is permissible to charge interest on contingent fee advances only if: (i) the client is notified in the contingent fee contract of the maximum rate of interest the lawyer will or may charge on such advances; and (ii) the written statement given to the client upon conclusion of the matter reflects the interest charged on the expenses advanced in the matter.  Adv. Op. No. 05-5 (Feb. 13, 2007).  

Authorization for subrogation client for representation on related claims. - Lawyer representing an insurance company on a subrogation claim should not undertake the simultaneous representation of the insured on related claims, unless it is reasonably likely that the lawyer will be able to provide adequate representation to both clients, and only if both the insurance company and the insured have consented to the representation after consultation with the lawyer, have received in writing reasonable and adequate information about the material risks of the representation, and have been given the opportunity to consult with independent counsel.  Adv.  Op. No. 05-7 (Nov. 26, 2007).  

Fee arrangements with unknown and indeterminate number of cases. - Arrangements that obligate lawyers to handle an unknown and indeterminate number of cases without any ceiling on case volume or any off-setting increase in compensation due to the case volume carry very significant risks that competent and diligent representation of clients may be compromised and that the lawyer's own interests or duties to another client will adversely affect the representation. Lawyers contemplating entering into such arrangements need to give utmost attention to these concerns and exercise a most considered judgment about the likelihood that the contractual obligations that they will be accepting can be satisfied in a manner fully consistent with the Georgia Rules of Professional Conduct. Adv. Op. No. 11-1 (April 14, 2011).  

——————————

Rule 1.9. Conflict of Interest: Former Client

Rules text
(a)  A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former gives informed consent, confirmed in writing. 
  
(b)  A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client: 
  
(1)  whose interests are materially adverse to that person; and 
  
(2)  about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c), that is material to the matter; unless the former client gives informed consent, confirmed in writing. 
  
(c)  A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: 
  
(1)  use information relating to the representation to the disadvantage of the former client except as Rule 1.6 or Rule 3.3 would permit or require with respect to a client, or when the information has become generally known; or 
  
(2)  reveal information relating to the representation except as Rule 1.6 or Rule 3.3 would permit or require with respect to a client. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] After termination of a client-lawyer relationship, a lawyer has certain continuing duties with respect to confidentiality and conflicts of interest and thus may not represent another client except in conformity with this Rule. Under this Rule, for example, a lawyer could not properly seek to rescind on behalf of a new client a contract drafted on behalf of the former client. So also a lawyer who has prosecuted an accused person could not properly represent the accused in a subsequent civil action against the government concerning the same transaction. Nor could a lawyer who has represented multiple clients in a matter represent one of the clients against the others in the same or a substantially related matter after a dispute arose among the clients in that matter, unless all affected clients give informed consent. See Comment [9]. Current and former government lawyers must comply with this Rule to the extent required by Rule 1.11.  
  
[2] The scope of a "matter" for purposes of this Rule depends on the facts of a particular situation or transaction. The lawyer's involvement in a matter can also be a question of degree. When a lawyer has been directly involved in a specific transaction, subsequent representation of other clients with materially adverse interests in that transaction clearly is prohibited. On the other hand, a lawyer who recurrently handled a type of problem for a former client is not precluded from later representing another client in a factually distinct problem of that type even though the subsequent representation involves a position adverse to the prior client. Similar considerations can apply to the reassignment of military lawyers between defense and prosecution functions within the same military jurisdictions. The underlying question is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as a changing of sides in the matter in question. 
  
[3] Matters are "substantially related" for purposes of this Rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential information as would normally have been obtained in the prior representation would materially advance the client's position in the subsequent matter. For example, a lawyer who has represented a businessperson and learned extensive private financial information about that person may not then represent that person's spouse in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing environmental permits to build a shopping center would be precluded from representing neighbors seeking to oppose rezoning of the property on the basis of environmental considerations; however, the lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to other parties adverse to the former client ordinarily will not be disqualifying. Information acquired in a prior representation may have been rendered obsolete by the passage of time, a circumstance that may be relevant in determining whether two representations are substantially related. In the case of an organizational client, general knowledge of the client's policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation. A former client is not required to reveal the confidential information learned by the lawyer in order to establish a substantial risk that the lawyer has confidential information to use in the subsequent matter. A conclusion about the possession of such information may be based on the nature of the services the lawyer provided the former client and information that would in ordinary practice be learned by a lawyer providing such services.  
  
Lawyers Moving Between Firms 
  
[4] When lawyers have been associated within a firm but then end their association, the question of whether a lawyer should undertake representation is more complicated. There are several competing considerations. First, the client previously represented by the former firm must be reasonably assured that the principle of loyalty to the client is not compromised. Second, the rule should not be so broadly cast as to preclude other persons from having reasonable choice of legal counsel. Third, the rule should not unreasonably hamper lawyers from forming new associations and taking on new clients after having left a previous association. In this connection, it should be recognized that today many lawyers practice in firms, that many lawyers to some degree limit their practice to one field or another, and that many move from one association to another several times in their careers. If the concept of imputation were applied with unqualified rigor, the result would be radical curtailment of the opportunity of lawyers to move from one practice setting to another and of the opportunity of clients to change counsel. 
  
[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if a lawyer while with one firm acquired no knowledge or information relating to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified from representing another client in the same or a related matter even though the interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer has terminated association with the firm.  
  
[6] Application of paragraph (b) depends on a situation's particular facts, aided by inferences, deductions or working presumptions that reasonably may be made about the way in which lawyers work together. A lawyer may have general access to files of all clients of a law firm and may regularly participate in discussions of their affairs; it should be inferred that such a lawyer in fact is privy to all information about all the firm's clients. In contrast, another lawyer may have access to the files of only a limited number of clients and participate in discussions of the affairs of no other clients; in the absence of information to the contrary, it should be inferred that such a lawyer in fact is privy to information about the clients actually served but not those of other clients. In such an inquiry, the burden of proof should rest upon the firm whose disqualification is sought.  
  
[7] Independent of the question of disqualification of a firm, a lawyer changing professional association has a continuing duty to preserve confidentiality of information about a client formerly represented. See Rules 1.6 and 1.9(c).  
  
[8] Paragraph (c) provides that information acquired by the lawyer in the course of representing a client may not subsequently be used or revealed by the lawyer to the disadvantage of the client. However, the fact that a lawyer has once served a client does not preclude the lawyer from using generally known information about that client when later representing another client.  
  
[9] The provisions of this Rule are for the protection of former clients and can be waived if the client gives informed consent, which consent must be confirmed in writing under paragraphs (a) and (b). See Rule 1.0(b) and (h). With regard to disqualification of a firm with which a lawyer is or was formerly associated, see Rule 1.10.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006). For article, "Don't Tell a Soul: What To Do About Secrets Between Multiple Clients," see 13 Ga. St. B.J. 48 (2008). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Knowledge alone did not warrant disqualification. - Neither general knowledge concerning a former client's business operations nor an office-sharing arrangement with its former general counsel constituted basis for disqualification of counsel. National Media Servs., Inc. v. Thorp, 207 Ga. App. 70, 427 S.E.2d 61 (1993).  

Disqualification warranted. - Shareholder sufficiently established that the shareholder sought and received legal advice or assistance about stock conversion from an attorney now representing a company in a claim brought by the shareholder regarding the conversion; thus, the attorney was disqualified because it was reasonable for shareholder to believe that attorney was representing the shareholder individually; further, N.D. Ga. R. 83.1(c) provided that lawyers were governed by Georgia Rules of Professional Conduct so that Ga. St. Bar. R. 4-102(d):1.9 required that the attorney not represent another person in a substantially related matter materially adverse to the interests of the former client. Shattles v. Bioprogress PLC,    F. Supp. 2d    (N.D. Ga. July 14, 2006).  
An attorney who had violated multiple disciplinary rules in regard to  two clients was properly disbarred; the attorney's conduct included stating  that the attorney would file a motion but never sending any documents to a  client, telling a client that the attorney would refund money to the client but  then making no contact with the client, failing to dismiss a suit after being  notified of a conflict of interest, withdrawing from a suit without notifying  the client, and failing to refund a retainer, and the attorney had already  received a suspension, reprimands, and a formal admonition. In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007).  
Since counsel had previously represented a patient in connection with all claims the patient had against defendant hospital and anyone else the patient had claims against, which had included plaintiff doctor who was also represented by that same counsel, and when the patient terminated counsel's representation the patient specifically refused to consent to the use of any of the patient's communications with counsel in the doctor's litigation, for counsel to represent the doctor would violate Ga. St. Bar R. 4-102(d):1.9, and the alignment of some of the patient's interests with those of the doctor did not make up for the fact that the interests were materially adverse in other ways. McGriff v. Christie,    F.3d    (11th Cir. May 30, 2012)(Unpublished).  
Trial court did not err in sua sponte disqualifying defense counsel and in granting a mistrial over the defendant's objection after a jury was impaneled and sworn, but before any evidence was presented, based on an actual or serious potential conflict of interest arising from defense counsel's prior representation of the victim's mother because, although the defendant waived the conflict, the mother did not give consent waiving the conflict and the defendant's consent was not informed consent; thus, the trial court did not abuse the court's discretion by concluding that manifest necessity existed for the mistrial, and by denying the defendant's subsequent plea in bar based on a violation of the defendant's right against double jeopardy. Edwards v. State, 336 Ga. App. 595, 784 S.E.2d 924 (2016).  


ADVISORY OPINIONS

Use of temporary lawyers. - While a temporary lawyer and the employing firm or corporate law department must be sensitive to the unique problems of conflicts of interest, confidentiality, imputed disqualification, client participation, use of placement agencies and fee division produced by the use of temporary lawyers, there is nothing in the Georgia Rules of Professional Conduct that prohibits the use of temporary lawyers.  Adv. Op. No. 05-9 (April 13, 2006).  

——————————

Rule 1.10. Imputed Disqualification: General Rule

Rules text
(a)  While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7: Conflict of Interest: General Rule, 1.8(c): Conflict of Interest: Prohibited Transactions, 1.9: Former Client or 2.2: Intermediary. 
  
(b)  When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer unless: 
  
(1)  the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 
  
(2)  any lawyer remaining in the firm has information protected by Rules 1.6: Confidentiality of Information  and 1.9(c): Conflict of Interest: Former Client  that is material to the matter. 
  
(c)  A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7: Conflict of Interest: General Rule. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
Definition of "Firm" 
  
[1] For purposes of these Rules, the term "firm" includes lawyers in a private firm, and lawyers in the legal department of a corporation or other organization, or in a legal services organization. Whether two or more lawyers constitute a firm within this definition can depend on the specific facts. For example, two practitioners who share office space and occasionally consult or assist each other ordinarily would not be regarded as constituting a firm. However, if they present themselves to the public in a way suggesting that they are a firm or conduct themselves as a firm, they should be regarded as a firm for the purposes of the Rules. The terms of any formal agreement between associated lawyers are relevant in determining whether they are a firm, as is the fact that they have mutual access to information concerning the clients they serve. Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the Rule that is involved. A group of lawyers could be regarded as a firm for purposes of the rule that the same lawyer should not represent opposing parties in litigation, while it might not be so regarded for purposes of the rule that information acquired by one lawyer is attributed to the other.  
  
[2] With respect to the law department of an organization, there is ordinarily no question that the members of the department constitute a firm within the meaning of the Rules of Professional Conduct. However, there can be uncertainty as to the identity of the client. For example, it may not be clear whether the law department of a corporation represents a subsidiary or an affiliated corporation, as well as the corporation by which the members of the department are directly employed. A similar question can arise concerning an unincorporated association and its local affiliates.  
  
[3] Similar questions can also arise with respect to lawyers in legal aid. Lawyers employed in the same unit of a legal service organization constitute a firm, but not necessarily those employed in separate units. As in the case of independent practitioners, whether the lawyers should be treated as associated with each other can depend on the particular rule that is involved, and on the specific facts of the situation.  
  
[4] Where a lawyer has joined a private firm after having represented the government, the situation is governed by Rule 1.11(a) and (b): Successive Government and Private Employment; where a lawyer represents the government after having served private clients, the situation is governed by Rule 1.11(c)(1): Successive Government and Private Employment. The individual lawyer involved is bound by the Rules generally, including Rules 1.6: Confidentiality of Information, 1.7: Conflict of Interest: General Rule and 1.9: Conflict of Interest: Former Client.  
  
[5] Different provisions are thus made for movement of a lawyer from one private firm to another and for movement of a lawyer between a private firm and the government. The government is entitled to protection of its client confidences and, therefore, to the protections provided in Rules 1.6: Confidentiality of Information, 1.9: Conflict of Interest: Former Client, and 1.11: Successive Government and Private Employment. However, if the more extensive disqualification in Rule 1.10: Imputed Disqualification were applied to former government lawyers, the potential effect on the government would be unduly burdensome. The government deals with all private citizens and organizations and, thus, has a much wider circle of adverse legal interests than does any private law firm. In these circumstances, the government's recruitment of lawyers would be seriously impaired if Rule 1.10: Imputed Disqualification were applied to the government. On balance, therefore, the government is better served in the long run by the protections stated in Rule 1.11: Successive Government and Private Employment.  
  
Principles of Imputed Disqualification 
  
[6] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to the client as it applies to lawyers who practice in a law firm. Such situations can be considered from the premise that a firm of lawyers is essentially one lawyer for purposes of the rules governing loyalty to the client, or from the premise that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is associated. Paragraph (a) operates only among the lawyers currently associated in a firm. When a lawyer moves from one firm to another, the situation is governed by Rules 1.9(b): Conflict of Interest: Former Client, and 1.10(b): Imputed Disqualification: General Rule.  
  
[7] Rule 1.10(b): Imputed Disqualification operates to permit a law firm, under certain circumstances, to represent a person with interests directly adverse to those of a client represented by a lawyer who formerly was associated with the firm. The Rule applies regardless of when the formerly associated lawyer represented the client. However, the law firm may not represent a person with interests adverse to those of a present client of the firm, which would violate Rule 1.7: Conflict of Interest. Moreover, the firm may not represent the person where the matter is the same or substantially related to that in which the formerly associated lawyer represented the client and any other lawyer currently in the firm has material information protected by Rules 1.6: Confidentiality of Information and 1.9(c): Conflict of Interest: Former Client.  
  
Law reviews. -  For annual survey of legal ethics, see 67 Mercer L. Rev. 107 (2015).  


JUDICIAL DECISIONS

Conflict of interest. - Nonwaivable imputed conflict of interest did not arise under Ga. St. Bar R. 4-102(d):1.10(a) when an informant's case was reassigned to another public defender because trial counsel raised the issue prior to the commencement of trial, and at that time, the defendant confirmed that the defendant had discussed the conflict with trial counsel and expressed a desire to waive the possible conflict and to proceed to trial with the representation of the defendant's trial counsel. Perry v. State, 314 Ga. App. 575, 724 S.E.2d 874 (2012).  
Trial court's order concluding that the defendant received effective assistance of counsel had to be vacated as trial counsel, who were public defenders in the same office, were hampered by a conflict of interest. Shelton v. State,    Ga. App.    ,    S.E.2d    (June 24, 2019).  

Attorney in same office could not represent defendant. - Another attorney who worked in the same office as trial counsel should have been disqualified form representing the defendant on the motion for an out-of-time appeal because the attorneys were akin to being members of the same firm. Delevan v. State, 345 Ga. App. 46, 811 S.E.2d 71 (2018).  


ADVISORY OPINIONS

Use of temporary lawyers. - While a temporary lawyer and the employing firm or corporate law department must be sensitive to the unique problems of conflicts of interest, confidentiality, imputed disqualification, client participation, use of placement agencies and fee division produced by the use of temporary lawyers, there is nothing in the Georgia Rules of Professional Conduct that prohibits the use of temporary lawyers.  Adv. Op. No. 05-9 (April 13, 2006).  

This rule applies to outside associated law firms and lawyers.   Adv. Op. No. 05-13 (June 21, 2007).  

Association for specialization. - Law firms may associate a lawyer for providing consultation and advice to the firm's clients on specialized matters identify that lawyer as being, for example, "Special Counsel for Trust and Estate and Industrial Tax Matters". Adv. Op. No. 05-13 (June 21, 2007).  
Law firms associating another law firm for providing consultation and advice to the firm's clients on specialized matters may identify that law firm as being, for example, "Special Counsel for Tax and ERISA Matters". Adv. Op. No. 05-13 (June 21, 2007).  

Representation of multiple clients by public defenders. - Lawyers employed in the circuit public defender office in the same judicial circuit may not represent codefendants when a single lawyer would have an impermissible conflict of interest in doing so.  Adv. Op. No. 10-1 (April 15, 2013).  

Ethical responsibilities same for rich and poor clients. - Ethical rules of the State Bar of Georgia should not be relaxed because clients in criminal cases are indigent.  Lawyers must maintain the same level of ethical responsibilities whether their clients are poor or rich. Adv. Op. No. 10-1 (April 15, 2013).  

——————————

Rule 1.11. Successive Government and Private Employment

Rules text
(a)  Except as law may otherwise expressly permit, a lawyer shall not represent a private client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government entity gives informed consent, confirmed in writing. No lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless: 
  
(1)  the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom; and 
  
(2)  written notice is duly given to the client and to the appropriate government entity to enable it to ascertain compliance with the provisions of this Rule. 
  
(b)  Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom. 
  
(c)  Except as law may otherwise expressly permit, a lawyer serving as a public officer or employee shall not: 
  
(1)  participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless under applicable law no one is, or by lawful delegation may be, authorized to act in the lawyer's stead in the matter; or 
  
(2)  negotiate for private employment with any person who is involved as a party or as a lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1. 12(b) and subject to the conditions stated in Rule 1.12(b). 
  
(d)  As used in this Rule, the term "matter" includes: 
  
(1)  any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties; and 
  
(2)  any other matter covered by the conflict of interest rules of the appropriate government entity. 
  
(e)  As used in this Rule, the term "confidential government information" means information which has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose, and which is not otherwise available to the public. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] This Rule prevents a lawyer from exploiting public office for the advantage of a private client. It is a counterpart of Rule 1.10(b), which applies to lawyers moving from one firm to another.  
  
[2] A lawyer representing a government entity, whether employed or specially retained by the government, is subject to the Rules of Professional Conduct, including the prohibition against representing adverse interests stated in Rule 1.7 and the protections afforded former clients in Rule 1.9. In addition, such a lawyer is subject to Rule 1.11 and to statutes and government regulations regarding conflict of interest. Such statutes and regulations may circumscribe the extent to which the government entity may give consent under this Rule.  
  
[3] Where the successive clients are a public entity and a private client, the risk exists that power or discretion vested in public authority might be used for the special benefit of a private client. A lawyer should not be in a position where benefit to a private client might affect performance of the lawyer's professional functions on behalf of public authority. Also, unfair advantage could accrue to the private client by reason of access to confidential government information about the client's adversary obtainable only through the lawyer's government service. However, the rules governing lawyers presently or formerly employed by a government entity should not be so restrictive as to inhibit transfer of employment to and from the government. The government has a legitimate need to attract qualified lawyers as well as to maintain high ethical standards. The provisions for screening and waiver are necessary to prevent the disqualification rule from imposing too severe a deterrent against entering public service. 
  
[4] When the client is an agency of one government, that agency should be treated as a private client for purposes of this Rule if the lawyer thereafter represents an agency of another government, as when a lawyer represents a city and subsequently is employed by a federal agency.  
  
[5] Paragraphs (a)(l) and (b) do not prohibit a lawyer from receiving a salary or partnership share established by prior independent agreement. They prohibit directly relating the lawyer's compensation to the fee in the matter in which the lawyer is disqualified.  
  
[6] Paragraph (a)(2) does not require that a lawyer give notice to the government entity at a time when premature disclosure would injure the client; a requirement for premature disclosure might preclude engagement of the lawyer. Such notice is, however, required to be given as soon as practicable in order that the government entity will have a reasonable opportunity to ascertain that the lawyer is complying with Rule 1.11 and to take appropriate action if it believes the lawyer is not complying.  
  
[7] Paragraph (b) operates only when the lawyer in question has knowledge of the information, which means actual knowledge; it does not operate with respect to information that merely could be imputed to the lawyer. 
  
[8] Paragraphs (a) and (c) do not prohibit a lawyer from jointly representing a private party and a government entity when doing so is permitted by Rule 1.7 and is not otherwise prohibited by law.  
  
[9] Paragraph (c) does not disqualify other lawyers in the entity with which the lawyer in question has become associated.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  


JUDICIAL DECISIONS

Former attorney general not disqualified. - Former Georgia Attorney General was not disqualified from representing challengers to statutes, (O.C.G.A. §§ 32-6-75.1 through 32-6-75.3) allowing trimming of vegetation to facilitate viewing of outdoor advertising signs, due to official opinions or prior litigation. Outdoor Adv. Ass'n of Ga. v. Garden Club of Ga., Inc., 272 Ga. 146, 527 S.E.2d 856 (2000).  

Motion to disqualify filed by state. - In a case in which defendant's attorney had previously been employed by the U.S. Attorney's Office and, pursuant to Rule 1.11(b) of the Rules of Professional Conduct, defendant objected to a magistrate judge's order disqualifying defendant's attorney, the district court construed the government's motion of inquiry as one to disqualify opposing counsel, and the government failed to carry the government's burden of showing that a conflict of interest existed. The motion was filed by and for the benefit of the government to disqualify opposing counsel on the grounds that opposing counsel had an unfair advantage, and comment 15 to Rule 1.7 of the Rules of Professional Conduct did not support the filing of a motion for inquiry as opposed to a motion to disqualify when a party sought to disqualify opposing counsel. United States v. Rasco,    F. Supp. 2d    (S.D. Ga. July 29, 2009).  

——————————

Rule 1.12. Former Judge or Arbitrator

Rules text
(a)  Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer, arbitrator or law clerk to such a person, unless all parties to the proceeding give informed consent. 
  
(b)  A lawyer shall not negotiate for employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer or arbitrator. A lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for employment with a party or lawyer involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge, other adjudicative officer or arbitrator. In addition, the law clerk shall promptly provide written notice of acceptance of employment to all counsel of record in all such matters in which the prospective employer is involved. 
  
(c)  If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless:  
  
(1)  the disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom; and 
  
(2)  written notice is promptly given to the appropriate tribunal to enable it to ascertain compliance with the provisions of this Rule. 
  
(d)  An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from subsequently representing that party. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
This Rule generally parallels Rule 1.11. The term "personally and substantially" signifies that a judge who was a member of a multimember court, and thereafter left judicial office to practice law, is not prohibited from representing a client in a matter pending in the court, but in which the former judge did not participate. So also the fact that a former judge exercised administrative responsibility in a court does not prevent the former judge from acting as a lawyer in a matter where the judge had previously exercised remote or incidental administrative responsibility that did not affect the merits. The term "adjudicative officer" includes such officials as judges pro tempore, referees, special masters, hearing officers and other parajudicial officers, and also lawyers who serve as part-time judges. Compliance Canons A(2), B(2) and C of the Model Code of Judicial Conduct provide that a part-time judge, judge pro tempore or retired judge recalled to active service, may not 'act as a lawyer in any proceeding in which he served as a judge or in any other proceeding related thereto.' Although phrased differently from this Rule, those rules correspond in meaning.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  

——————————

Rule 1.13. Organization as Client

Rules text
(a)  A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents. 
  
(b)  If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances, to the highest authority that can act on behalf of the organization as determined by applicable law. 
  
(c)  Except as provided in paragraph (d), if 
  
(1)  despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and 
  
(2)  the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization. 
  
(d)  Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law. 
  
(e)  A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraph (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal. 
  
(f)  In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing. 
  
(g)  A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
The Organization as the Client 
  
[1] An organizational client is a legal entity; but it cannot act except through its officers, directors, employees, shareholders and other constituents. Officers, directors, employees and shareholders are the constituents of the corporate organizational client. The duties defined in this Comment apply equally to unincorporated associations. "Other constituents" as used in this Comment means the positions equivalent to officers, directors, employees and shareholders held by persons acting for organizational clients that are not corporations.  
  
[2] When one of the constituents of an organizational client communicates with the organization's lawyer in that person's organizational capacity; the communication is protected by Rule 1.6. Thus, by way of example, if an organizational client requests its lawyer to investigate allegations of wrongdoing, interviews made in the course of that investigation between the lawyer and the client's employees or other constituents are covered by Rule 1.6. This does not mean, however, that constituents of an organizational client are the clients of the lawyer. The lawyer may not disclose to such constituents information relating to the representation except for disclosures explicitly or impliedly authorized by the organizational client in order to carry out the representation or as otherwise permitted by Rule 1.6. 
  
[3] When constituents of the organization make decisions for it, the decisions ordinarily must be accepted by the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations, including ones entailing serious risk, are not as such in the lawyer's province. Paragraph (b) makes clear, however, that when the lawyer knows that the organization is likely to be substantially injured by action of an officer or other constituent that violates a legal obligation to the organization or is in violation of law that might be imputed to the organization, the lawyer must proceed as is reasonably necessary in the best interest of the organization. As defined in Rule 1.0(i), knowledge can be inferred from circumstances, and a lawyer cannot ignore the obvious.  
  
[4] In determining how to proceed under paragraph (b), the lawyer should give due consideration to the seriousness of the violation and its consequences, the responsibility in the organization and the apparent motivation of the person involved, the policies of the organization concerning such matters, and any other relevant consideration. Ordinarily, referral to a higher authority would be necessary. In some circumstances, however, it may be appropriate for the lawyer to ask the constituent to reconsider the matter; for example, if the circumstances involve a constituent's innocent misunderstanding of law and subsequent acceptance of the lawyer's advice, the lawyer may reasonably conclude that the best interest of the organization does not require that the matter be referred to higher authority. If a constituent persists in conduct contrary to the lawyer's advice, it will be necessary for the lawyer to take steps to have the matter reviewed by a higher authority in the organization. If the matter is of sufficient seriousness and importance or urgency to the organization, referral to higher authority in the organization may be necessary even if the lawyer has not communicated with the constituent. Any measures taken should, to the extent practicable, minimize the risk of revealing information relating to the representation to persons outside the organization. Even in circumstances where a lawyer is not obligated by Rule 1.13 to proceed, a lawyer may bring to the attention of an organizational client, including its highest authority, matters that the lawyer reasonably believes to be of sufficient importance to warrant doing so in the best interest of the organization.  
  
[5] Paragraph (b) also makes clear that when it is reasonably necessary to enable the organization to address the matter in a timely and appropriate manner, the lawyer must refer the matter to higher authority, including, if warranted by the circumstances, the highest authority that can act on behalf of the organization under applicable law. The organization's highest authority to whom a matter may be referred ordinarily will be the board of directors or similar governing body. However, applicable law may prescribe that under certain conditions the highest authority reposes elsewhere, for example, in the independent directors of a corporation.  
  
Relation to Other Rules 
  
[6] The authority and responsibility provided in this Rule are concurrent with the authority and responsibility provided in other Rules. In particular, this Rule does not limit or expand the lawyer's responsibility under Rules 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements Rule 1.6(b) by providing an additional basis upon which the lawyer may reveal information relating to the representation, but does not modify, restrict, or limit the provisions of Rule 1.6(b)(1). Under paragraph (c) the lawyer may reveal such information only when the organization's highest authority insists upon or fails to address threatened or ongoing action that is clearly a violation of law, and then only to the extent the lawyer reasonably believes necessary to prevent reasonably certain substantial injury to the organization. It is not necessary that the lawyer's services be used in furtherance of the violation, but it is required that the matter be related to the lawyer's representation of the organization. In such circumstances Rule 1.2(d) may also be applicable, in which event, withdrawal from the representation under Rule 1.16(a)(1) may be required.  
  
[7] Paragraph (d) makes clear that the authority of a lawyer to disclose information relating to a representation in circumstances described in paragraph (c) does not apply with respect to information relating to a lawyer's engagement by an organization to investigate an alleged violation of law or to defend the organization or an officer, employee or other person associated with the organization against a claim arising out of an alleged violation of law. This is necessary in order to enable organizational clients to enjoy the full benefits of legal counsel in conducting an investigation or defending against a claim. 
  
[8] A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraph (b) or (c), or who withdraws in circumstances that require or permit the lawyer to take action under either of these paragraphs, must proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.  
  
Governmental Organization 
  
[9] The duty defined in this Rule applies to governmental organizations. Defining precisely the identity of the client and prescribing the resulting obligations of such lawyers may be more difficult in the government context and is a matter beyond the scope of these Rules. See Scope [16]. Although in some circumstances the client may be a specific agency, it may also be a branch of government, such as the executive branch, or the government as a whole. For example, if the action or failure to act involves the head of a bureau, either the department of which the bureau is a part or the relevant branch of government may be the client for purposes of this Rule. Moreover, in a matter involving the conduct of government officials, a government lawyer may have authority under applicable law to question such conduct more extensively than that of a lawyer for a private organization in similar circumstances. Thus, when the client is a governmental organization, a different balance may be appropriate between maintaining confidentiality and assuring that the wrongful act is prevented or rectified, for public business is involved. In addition, duties of lawyers employed by the government or lawyers in military service may be defined by statutes and regulation. This Rule does not limit that authority. See Scope [16]. 
  
Clarifying the Lawyer's Role 
  
[10] There are times when the organization's interest may be or become adverse to those of one or more of its constituents. In such circumstances the lawyer should advise any constituent, whose interest the lawyer finds adverse to that of the organization of the conflict or potential conflict of interest, that the lawyer cannot represent such constituent, and that such person may wish to obtain independent representation. Care must be taken to assure that the individual understands that, when there is such adversity of interest, the lawyer for the organization cannot provide legal representation for that constituent individual, and that discussions between the lawyer for the organization and the individual may not be privileged.  
  
[11] Whether such a warning should be given by the lawyer for the organization to any constituent individual may turn on the facts of each case.  
  
Dual Representation 
  
[12] Paragraph (e) recognizes that a lawyer for an organization may also represent a principal officer or major shareholder.  
  
Derivative Actions 
  
[13] Under generally prevailing law, the shareholders or members of a corporation may bring suit to compel the directors to perform their legal obligations in the supervision of the organization. Members of unincorporated associations have essentially the same right. Such an action may be brought nominally by the organization, but usually is, in fact, a legal controversy over management of the organization.  
  
[14] The question can arise whether counsel for the organization may defend such an action. The proposition that the organization is the lawyer's client does not alone resolve the issue. Most derivative actions are a normal incident of an organization's affairs, to be defended by the organization's lawyer like any other suit. However, if the claim involves serious charges of wrongdoing by those in control of the organization, a conflict may arise between the lawyer's duty to the organization and the lawyer's relationship with the board. In those circumstances, Rule 1.7 governs who should represent the directors and the organization.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  

——————————

Rule 1.14. Client With Diminished Capacity

Rules text
(a)  When a client's capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client. 
  
(b)  When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client's own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian. 
  
(c)  Information relating to the representation of a client with diminished capacity is protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client's interests. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] The normal client-lawyer relationship is based on the assumption that the client, when properly advised and assisted, is capable of making decisions about important matters. When the client is a minor or suffers from a diminished mental capacity, however, maintaining the ordinary client-lawyer relationship may not be possible in all respects. In particular, a severely incapacitated person may have no power to make legally binding decisions. Nevertheless, a client with diminished capacity often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client's own well-being. For example, children as young as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody. So also, it is recognized that some persons of advanced age can be quite capable of handling routine financial matters while needing special legal protection concerning major transactions.  
  
[2] The fact that a client suffers a disability does not diminish the lawyer's obligation to treat the client with attention and respect. Even if the person does have a legal representative, the lawyer should as far as possible accord the represented person the status of client, particularly in maintaining communication. 
  
[3] The client may wish to have family members or other persons participate in discussions with the lawyer. When necessary to assist in the representation, the lawyer should consider such participation in terms of its effect on the applicability of the attorney-client evidentiary privilege. Nevertheless, the lawyer must keep the client's interests foremost and, except for protective action authorized under paragraph (b), must look to the client, and not family members, to make decisions on the client's behalf.  
  
[4] If a legal representative has already been appointed for the client, the lawyer should ordinarily look to the representative for decisions on behalf of the client. In matters involving a minor, whether the lawyer should look to the parents as natural guardians may depend on the type of proceeding or matter in which the lawyer is representing the minor. If the lawyer represents the guardian as distinct from the ward, and is aware that the guardian is acting adversely to the ward's interest, the lawyer may have an obligation to prevent or rectify the guardian's misconduct. See Rule 1.2(d).  
  
Taking Protective Action 
  
[5] If a lawyer reasonably believes that a client is at risk of substantial physical, financial or other harm unless action is taken, and that a normal client-lawyer relationship cannot be maintained as provided in paragraph (a) because the client lacks sufficient capacity to communicate or to make adequately considered decisions in connection with the representation, then paragraph (b) permits the lawyer to take protective measures deemed necessary. Such measures could include: consulting with family members, using a reconsideration period to permit clarification or improvement of circumstances, using voluntary surrogate decisionmaking tools such as durable powers of attorney or consulting with support groups, professional services, adult-protective agencies or other individuals or entities that have the ability to protect the client. In taking any protective action, the lawyer should be guided by such factors as the wishes and values of the client to the extent known, the client's best interests and the goals of intruding into the client's decisionmaking autonomy to the least extent feasible, maximizing client capacities and respecting the client's family and social connections.  
  
[6] In determining the extent of the client's diminished capacity, the lawyer should consider and balance such factors as: the client's ability to articulate reasoning leading to a decision, variability of state of mind and ability to appreciate consequences of a decision; the substantive fairness of a decision; and the consistency of a decision with the known long-term commitments and values of the client. In appropriate circumstances, the lawyer may seek guidance from an appropriate diagnostician.  
  
[7] If a legal representative has not been appointed, the lawyer should consider whether appointment of a guardian ad litem, conservator or guardian is necessary to protect the client's interests. Thus, if a client with diminished capacity has substantial property that should be sold for the client's benefit, effective completion of the transaction may require appointment of a legal representative. In addition, rules of procedure in litigation sometimes provide that minors or persons with diminished capacity must be represented by a guardian or next friend if they do not have a general guardian. In many circumstances, however, appointment of a legal representative may be more expensive or traumatic for the client than circumstances in fact require. Evaluation of such circumstances is a matter entrusted to the professional judgment of the lawyer. In considering alternatives, however, the lawyer should be aware of any law that requires the lawyer to advocate the least restrictive action on behalf of the client.  
  
Disclosure of the Client's Condition 
  
[8] Disclosure of the client's diminished capacity could adversely affect the client's interests. For example, raising the question of diminished capacity could, in some circumstances, lead to proceedings for involuntary commitment. Information relating to the representation is protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer may not disclose such information. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized to make the necessary disclosures, even when the client directs the lawyer to the contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may disclose in consulting with other individuals or entities or seeking the appointment of a legal representative. At the very least, the lawyer should determine whether it is likely that the person or entity consulted with will act adversely to the client's interests before discussing matters related to the client. The lawyer's position in such cases is an unavoidably difficult one.  
  
Emergency Legal Assistance 
  
[9] In an emergency where the health, safety or a financial interest of a person with seriously diminished capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of such person even though the person is unable to establish a client-lawyer relationship or to make or express considered judgments about the matter, when the person or another acting in good faith on that person's behalf has consulted with the lawyer. Even in such an emergency, however, the lawyer should not act unless the lawyer reasonably believes that the person has no other lawyer, agent or other representative available. The lawyer should take legal action on behalf of the person only to the extent reasonably necessary to maintain the status quo or otherwise avoid imminent and irreparable harm. A lawyer who undertakes to represent a person in such an exigent situation has the same duties under these Rules as the lawyer would with respect to a client.  
  
[10] lawyer who acts on behalf of a person with seriously diminished capacity in an emergency should keep the confidences of the person as if dealing with a client, disclosing them only to the extent necessary to accomplish the intended protective action. The lawyer should disclose to any tribunal involved and to any other counsel involved the nature of his or her relationship with the person. The lawyer should take steps to regularize the relationship or implement other protective solutions as soon as possible. Normally, a lawyer would not seek compensation for such emergency actions taken.  
  
[11] This Rule is not violated if a lawyer acts in good faith to comply with the Rule.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For article, "The Next Generation of Child Advocacy: Protecting the Best Interest of Children by Promoting a Child's Right to Counsel in Abuse and Neglect Proceedings," see 13 Ga. St. B.J. 22 (2007). For article addressing formal advisory opinion on attorney serving as guardian ad litem and legal counsel in a termination of parental rights proceeding, see 15 (No. 7) Ga. St. B.J. 88 (2010).  


JUDICIAL DECISIONS

Conflict between child's wishes and attorney who is guardian ad litem in termination cases. - When an attorney has been appointed to serve both as legal counsel and as guardian ad litem for a child under O.C.G.A. § 15-11-262 in a termination of parental rights case, if the attorney finds that the child's wishes and best interests are in conflict, the attorney must seek removal as guardian ad litem, considering Ga. St. Bar R. 4-102(d):1.6. (confidentiality) in the process of the removal. In re Formal Advisory Opinion No. 16-2, 302 Ga. 736, 808 S.E.2d 735 (2017).  
In a termination of parental rights case in which an attorney is serving as both the attorney and guardian ad litem for the child under O.C.G.A. § 15-11-262, when an irreconcilable conflict between the child's wishes and the attorney's opinion of the child's best interests arises, the attorney must withdraw from the role of the child's guardian ad litem. In re Formal Advisory Opinion No. 16-2,    Ga.    ,    S.E.2d    (Apr. 16, 2018).  


ADVISORY OPINIONS

Conflict between child and attorney who is guardian ad litem. - When it becomes clear that there is an irreconcilable conflict between the child's wishes and the attorney's considered opinion of the child's best interests in a parental termination procedure, the attorney must withdraw from his or her role as the child's guardian ad litem. Adv. Op. No. 10-2 (January 9, 2012).  

——————————

Rule 1.15(I). Safekeeping Property-General

Rules text
(a)  A lawyer shall hold funds or other property of clients or third persons that is in a lawyer's possession in connection with a representation separate from the lawyer's own funds or other property. Funds shall be kept in a separate account maintained in an approved institution as defined by Rule 1.15(III)(c)(1). Other property shall be identified as such and appropriately safeguarded. Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of six years after termination of the representation. 
  
(b)  For the purposes of this Rule, a lawyer may not disregard a third person's interest in funds or other property in the lawyer's possession if: 
  
(1)  the interest is known to the lawyer, and 
  
(2)  the interest is based upon one of the following: 
  
(i)  A statutory lien; 
  
(ii)  A final judgment addressing disposition of those funds or property; or 
  
(iii)  A written agreement by the client or the lawyer on behalf of the client guaranteeing payment out of those funds or property. 
  
The lawyer may disregard the third person's claimed interest if the lawyer reasonably concludes that there is a valid defense to such lien, judgment, or agreement. 
  
(c)  Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify the client or third person. Except as stated in this Rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property. 
  
(d)  When in the course of representation a lawyer is in possession of funds or other property in which both the lawyer and a client or a third person claim interests, the property shall be kept separate by the lawyer until there is an accounting and severance of their interests. If a dispute arises concerning their respective interests, the portion in dispute shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the funds or property as to which the interests are not in dispute. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] A lawyer should hold property of others with the care required of a professional fiduciary. Securities should be kept in a safe deposit box, except when some other form of safekeeping is warranted by special circumstances. All property which is the property of clients or third persons should be kept separate from the lawyer's business and personal property and, if monies, in one or more trust accounts. Separate trust accounts may be warranted when administering estate monies or acting in similar fiduciary capacities.  
  
[2] Lawyers often receive funds from third parties from which the lawyer's fee will be paid. If there is risk that the client may divert the funds without paying the fee, the lawyer is not required to remit the portion from which the fee is to be paid. However, a lawyer may not hold funds to coerce a client into accepting the lawyer's contention. The disputed portion of the funds should be kept in trust and the lawyer should suggest means for prompt resolution of the dispute, such as arbitration or interpleader. The undisputed portion of the funds shall be promptly distributed. 
  
[3] Third parties, such as a client's creditors, may have just claims against funds or other property in a lawyer's custody. A lawyer may have a duty under applicable law to protect such third-party claims against wrongful interference by the client, and accordingly may refuse to surrender the property to the client. However, a lawyer should not unilaterally assume to arbitrate a dispute between the client and the third party. The obligations of a lawyer under this Rule are independent of those arising from activity other than rendering legal services. For example, a lawyer who serves as an escrow agent is governed by the applicable law relating to fiduciaries even though the lawyer does not render legal services in the transaction. 
  
[3A] In those cases where it is not possible to ascertain who is entitled to disputed funds or other property held by the lawyer, the lawyer may hold such disputed funds for a reasonable period of time while the interested parties attempt to resolve the dispute. If a resolution cannot be reached, it would be appropriate for a lawyer to interplead such disputed funds or property.  
  
[4] A "clients' security fund" provides a means through the collective efforts of the bar to reimburse persons who have lost money or property as a result of dishonest conduct of a lawyer. Where such a fund has been established, a lawyer should participate.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006). For article, "Trust Account Management to Weather the Storm," see 14 Ga. St. B.J. 54 (2008). For annual survey of legal ethics, see 67 Mercer L. Rev. 107 (2015).  


JUDICIAL DECISIONS

Failure to deliver papers and property. - Failure of an attorney to deliver papers to plaintiff did not constitute a violation of this standard because, under § 15-19-14, the attorney was lawfully entitled to retain the papers until the fee was paid. Frame v. Booth, Wade & Campbell, 238 Ga. App. 428, 519 S.E.2d 237 (1999).  
Disbarment was the proper sanction for an attorney who received settlement funds for clients without providing requested accountings, forged the settlement checks and converted the funds for personal use, lied to clients about the status of the funds, failed to pursue legal matters, did not communicate with the clients, and ignored notices of investigation personally served on the attorney, all in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4,1.5, 1.15(I), 1.15(II), 1.16, 3.2, 8.4, and 9.3. In the Matter of Peebles, 280 Ga. 229, 626 S.E.2d 488 (2006).  
Supreme court disagreed with the recommended four-year suspension and concluded that disbarment was the appropriate level of discipline because the attorney violated the Rules of Professional Conduct by administering very large sums of client-money for years, using 12 different bank accounts, none of which were trust accounts; failing to keep complete records of the funds; failing to keep and maintain records reflecting the exact balance held for each client and third person; failing accurately to account for all funds transferred to the firm's operating accounts as attorney's fees before making transfers; and failing to accurately debit attorney fees against an appropriate account of the client and to record the debit as such. In the Matter of Coulter, 304 Ga. 81, 816 S.E.2d 1 (2018).  

Public reprimand imposed for failing to safeguard property. - An attorney received a public reprimand following her renewed petition for voluntary discipline as a result of the attorney admitting to have violated Ga. St. Bar R. 4-102(d):1.15(I)(b), 4.1, and 8.4(a)(4) for failing to safeguard the property of another and making false statements. In the Matter of Cherry, 305 Ga. 667, 827 S.E.2d 239 (2019).  

Attorney could not avoid responsibility because his legal assistant allegedly mishandled funds. - Where an attorney's legal assistant allegedly mishandled funds that the debtor entrusted to the attorney, attorney could not avoid responsibility based on the legal assistant's defalcation, and he was ordered to return the funds to the debtor. In re Stafford,    Bankr.    (Bankr. N.D. Ga. Jan. 13, 2005).  

Fiduciary relationship not created for bankruptcy discharge purposes. - Creditors' 11 U.S.C. § 523(a)(4) claim against a Chapter 13 debtor, their attorney, was dismissed because although the attorney failed to file a wrongful death complaint on the creditors' behalf and represented to the creditors that the attorney had, even going so far as to advise the creditors of a settlement and telling the creditors that the attorney was holding $ 1 million for the creditors, the $ 1 million was not the proceeds of an actual settlement in which the creditors had an interest, and the funds did not pre-exist the debtor's misconduct; instead, its creation was part of the debtor's wrongdoing. Consequently, Ga. St. Bar R. 4-102(d):1.15(I) could not serve as the basis to establish fiduciary capacity, as the debtor fabricated a settlement and fabricated settlement funds and, thus, the money could not comprise the trust res for purposes of the 11 U.S.C. § 523(a)(4) claim. Crisler v. Farr (In re Farr),    Bankr.    (Bankr. M.D. Ga. May 18, 2011).  

Attorney received a one-year suspension. - While an attorney mishandled a client's property and misused the attorney's trust account, the client was made whole and there was no evidence of similar transactions with the funds of other clients; therefore, the attorney was conditionally suspended for one year for violating Ga. St. Bar R. 4-102(d):1.15(I)(a), (b), (II)(a), (b), 1.7, 1.8(a), (b), and 8.4(a)(4). In re Carragher, 289 Ga. 826, 716 S.E.2d 216 (2011).  
Based on the attorney's admission to using client funds for personal use, the personal circumstances that led to the violation, the repayment of the funds to the client, the lack of disciplinary history, the attorney's cooperation with the disciplinary process, and steps taken to prevent a reoccurrence, the attorney's petition for voluntary discipline was accepted and the attorney was suspended for 12 months. In the Matter of Saunders, 204 Ga. 824, 822 S.E.2d 235 (2018).  
Pursuant to a petition for voluntary discipline, the attorney was suspended from practice for 12 months after the attorney violated Ga. St. Bar R. 4-102(d):1.7, 1.8(c), and 1.15(I)(a) and (c), by agreeing to act as the executor of a client's estate without obtaining the client's written informed consent to the potential conflict of interest, failing to safeguard money from the client's gun sale, and preparing a codicil to the client's will which provided for the gun collection to pass to the attorney if the client died prior to the sale and for the attorney to sell the guns and give the proceeds to the will's beneficiary. In the Matter of Kunda, 306 Ga. 109, 829 S.E.2d 65 (2019).  

Attorney received a two-year suspension. - Attorney's misuse of one client's funds for the benefit of another warranted a two-year suspension. In re Hodges, 268 Ga. 114, 485 S.E.2d 791 (1997).  
Attorney received a two-year suspension after admitting that he misappropriated funds from an estate for which he had been appointed the executor; mitigating circumstances, including the fact that the attorney made full restitution that the attorney had never been the subject of a prior disciplinary action, and that the attorney was suffering from personal and emotional problems, saved the attorney from disbarment. In the Matter of Shelfer, 278 Ga. 55, 597 S.E.2d 365 (2004).  
In a voluntary disciplinary proceeding, an attorney was suspended for a three year period for misappropriating a client's funds, making false statements and falsifying a bank record in the subsequent investigation of the matter, and attempting to repay the funds to a third party with a check that was returned for insufficient funds. The attorney was found to have violated Ga. St. Bar R. 4-102(d):1.15(I)(a), 1.15(I)(b), 1.15(II)(b), 8.1(a), and 8.4(a)(4) and, in mitigation, was found to be remorseful, had repaid the funds, had no prior disciplinary history, had personal and emotional factors that contributed to the behavior, and was receiving counseling to address those personal issues. In the Matter of Favors, 283 Ga. 588, 662 S.E.2d 119 (2008).  
Attorney's petition for voluntary discipline seeking a two-year suspension with conditions for reinstatement for the attorney's admitted violations of the Rules of Professional Conduct was accepted because the attorney, as the executor of a client's estate, admitted that the attorney had withdrawn funds from the estate checking account and deposited those funds into the attorney's trust account for personal use, but that the attorney provided a check to the probate court as full repayment of the stolen estate funds before  anyone was aware of the attorney's misconduct; in aggravation, the attorney admitted acting dishonestly and selfishly, but, in mitigation, the attorney had no prior disciplinary record and had expressed remorse. In the Matter of Morgan, 303 Ga. 678, 814 S.E.2d 394 (2018).  

Upon petition for voluntary discipline, a one-year suspension was proper for property conversion. - An attorney's petition for voluntary discipline was accepted by the court as the court agreed with the recommendations of a special master that evidence in mitigation of punishment, including repayment, genuine remorse, and the professional help the attorney sought, outweighed the aggravating factors stemming from the attorney's improper conversion of a client's settlement proceeds. Thus, a one-year suspension, with conditions upon reinstatement, was ordered. In the Matter of Babson, 283 Ga. 382, 659 S.E.2d 384 (2008).  

Disbarment. - Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  
Lawyer was disbarred for misconduct wherein he collected money for a title examination and for title insurance when, in reality, no title insurance company acted as underwriter, issued, authorized lawyer to issue, or committed to issue title insurance policy, and the lawyer never disbursed any funds to buy a title insurance policy. In the Matter of Lazarou, 279 Ga. 664, 619 S.E.2d 632 (2005).  
Lawyer was disbarred for misconduct which included misappropriating funds of clients totaling over $435,000, lying to clients and others, presenting false documents to clients and others, writing non-sufficient trust account checks, dismissing a case without the client's consent, and failing to file an answer, leading to a default against a client. In the Matter of Ballard, 280 Ga. 504, 629 S.E.2d 809 (2006).  
Because an attorney issued two checks from the attorney trust account in order to make payments on a personal Master Card without ever restoring the money, merely blaming the secretary, and thereafter, never took any action to ensure the proper handling of the client's funds, given the attorney's prior disciplinary record, which included two public reprimands and two suspensions, a disbarment, and not a further reprimand, was ordered. In the Matter of Brown, 280 Ga. 500, 629 S.E.2d 813 (2006).  
Attorney was disbarred for violating former Ga. St. Bar Stand. 4, 22, 44, 63, and 65 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15, and 1.16 as: (1) the attorney submitted a final distribution showing a distribution to heirs and expenses of a decedent's estate; (2) the attorney was discharged, but requested, obtained, and deposited into a trust account a check from the client in the amount of the final distribution and never disbursed the funds, nor provided an accounting; (3) the attorney failed to respond to two letters from the client's new counsel concerning the funds; (4) the attorney was simultaneously found to have violated Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(d) in another matter; and (5) the attorney had received confidential discipline previously for violations of former Ga. State Bar Stand. 4, 22, and 44. In the Matter of Culpepper, 281 Ga. 55, 635 S.E.2d 756 (2006).  
An attorney was disbarred because the attorney's admitted conduct of diverting over $700,000 of redemption payments owed to the attorney's clients, issuing quitclaim deeds even though the attorney was not an officer of the corporate client, and forging the signature of a corporate officer, violated several Georgia state bar rules. In the Matter of Turner, 282 Ga. 475, 651 S.E.2d 81 (2007).  
An attorney was disbarred because the attorney's admitted conduct of issuing checks for an escrow account that were returned for insufficient funds, refusing to respond to the state bar's inquiry regarding the insufficient funds, and failing to return a client's fee, violated numerous state bar rules. In the Matter of Shoemaker, 282 Ga. 470, 651 S.E.2d 82 (2007).  
An attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.4, 1.15(I), (II), and (III), and 8.4(a)(4). The attorney mishandled trust account funds, failed to notify a client of a settlement, and converted the settlement funds to the attorney's own use, and, while acting as an executor, used estate funds to repay the client whose funds the attorney converted; the aggravating factors of dishonest or selfish motive, a pattern of misconduct, multiple offenses, refusal to acknowledge the wrongful nature of the attorney's conduct, and indifference to restitution were present in each matter. In the Matter of Byars, 282 Ga. 630, 652 S.E.2d 567 (2007).  
An attorney who refused to return client funds after the attorney was discharged, was disbarred for violating Ga. St. Bar R. 4-102(d):1.15(I)(a) and(II)(b), 8.1, and 8.4(a)(4). There were no mitigating factors; aggravating factors included the attorney's refusal to acknowledge the wrongful nature ofthe attorney's conduct, the attorney's dishonest or selfish motive and apparent indifference to making restitution, the attorney's obstruction of the disciplinary process, and the attorney's submission of false statements of material fact in the attorney's response to the grievance. In the Matter of Butler, 283 Ga. 250, 657 S.E.2d 245 (2008).  
An attorney's failure to turn over money from a client's bankruptcy estate and the attorney's admission during a contempt citation hearing that the attorney no longer had the $8,000 the bankruptcy client had given to the attorney or a $20,000 settlement the attorney received from a bank during the bankruptcy proceeding, resulted in the attorney's disbarment for violations of Ga. St. Bar R. 4-102(d):1.15(I-III), 1.2(a), 1.3, 1.5, 1.7, 3.2, 8.4(a)(4), and 9.3. In the Matter of Silvis, 283 Ga. 587, 663 S.E.2d 141 (2008).  
An attorney was disbarred after violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I) and (II), 1.16, 8.4, and 9.3 by conduct that included making a false statement on a settlement statement, not releasing escrow funds, not paying a judgment to a seller, not recording deeds, and not responding to the State Bar about insufficient funds in the attorney's trust accounts. In re Moore, 285 Ga. 731, 684 S.E.2d 71 (2009).  
Special master's finding that an attorney violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.8(e), 1.15(I), 1.15(II), 3.2, 8.4(a)(4), and 9.2 by entering into settlements without the client's authority and the recommendation of disbarment was upheld because the special master was in the best position to observe the parties' demeanor and credibility. In re Ballew, 287 Ga. 371, 695 S.E.2d 573 (2010).  
As an attorney's handling of two client matters resulted in violations of Ga. St. Bar R. 4-102(d):1.1, 1.4, 1.5(a), and 1.15(I)(a) through (c), and (II)(a) and (b), the attorney continued to argue that, for the most part, there was no fault attributable to the attorney, and the attorney had a prior disciplinary history, disbarment was deemed the appropriate sanction. In re Cruse, 288 Ga. 787, 705 S.E.2d 664 (2011).  
Attorney was disbarred for financial misconduct and misrepresentations made in the disciplinary proceedings because, inter alia, in the first matter, in which the attorney agreed to act as an escrow agent and agreed not to disburse the funds to the company that the attorney represented without the investor's approval, the attorney disbursed the funds to the company the day the funds were wired to the attorney's trust account; and, in the second matter, the attorney agreed to represent a former client in obtaining funds owed by a corporate officer that the attorney represented, but the checks were returned for insufficient funds, and the attorney provided misleading information about the cause of the non-payment and when payment could be expected. In the Matter of Doeve, 303 Ga. 672, 814 S.E.2d 330 (2018).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  

Overdrawing accounts. - Attorney violated the Georgia Rules of Professional Conduct by overdrawing his attorney trust account and his operating account and by failing to forward client funds as required. In the Matter of Capps, 278 Ga. 157, 598 S.E.2d 478 (2004).  
When an attorney admitted that, during a seven-day period, he wrote six checks of varying amounts totalling approximately $218 from his firm's escrow account, which were dishonored for insufficient funds, he was suspended from the practice of law for nine months for his violation of Ga. St. Bar R.4-102(d):1.15(I)(a), with conditions imposed on his readmission. In the Matter of Fraser, 280 Ga. 56, 622 S.E.2d 337 (2005).  

Voluntary suspension. - Despite an attorney's blatant and admitted violation of Ga. St. Bar R. 4-102(d):1.15(I)(a) and (II)(b), for which the maximum penalty was disbarment, given that the attorney had no prior disciplinary record, was remorseful, and was dealing with personal problems at the time of the misconduct, the attorney's petition for voluntary discipline requesting a two-year suspension, plus conditions, was accepted. In the Matter of Ballard, 279 Ga. 663, 619 S.E.2d 625 (2005).  

Cited in In re Edmunds, 284 Ga. 97, 663 S.E.2d 182 (2008).  


ADVISORY OPINIONS

Withholding of client's papers or properties. - An attorney's ethical obligation not to cause prejudice to his or her client is paramount over rights under the attorney lien statute, Code Section 15-19-14. An attorney therefore may not to the prejudice of a client withhold the client's papers or properties upon withdrawal as security for unpaid fees. Adv. Op. No. 87-5 (Sept. 27, 1988).  

——————————

Rule 1.15(II). Safekeeping Property-Trust Account and IOLTA

Rules text
(a)  Every lawyer who practices law in Georgia, whether said lawyer practices as a sole practitioner, or as a member of a firm, association, or professional corporation, and who receives money or property on behalf of a client or in any other fiduciary capacity, shall maintain or have available a trust account as required by these Rules. All funds held by a lawyer for a client and all funds held by a lawyer in any other fiduciary capacity shall be deposited in and administered from such account. 
  
(b)  No personal funds shall ever be deposited in a lawyer's trust account, except that unearned attorney's fees may be so held until the same are earned. Sufficient personal funds of the lawyer may be kept in the trust account to cover maintenance fees such as service charges on the account. Records on such trust accounts shall be so kept and maintained as to reflect at all times the exact balance held for each client or third person. No funds shall be withdrawn from such trust accounts for the personal use of the lawyer maintaining the account except earned attorney's fees debited against the account of a specific client and recorded as such. 
  
(c)  All client's funds shall be placed in either an interest-bearing account with the interest being paid to the client or an interest-bearing (IOLTA) account with the interest being paid to the Georgia Bar Foundation as hereinafter provided. 
  
(1)  With respect to funds which are not nominal in amount, or are not to be held for a short period of time, a lawyer shall, with notice to the clients, create and maintain an interest-bearing trust account in an approved institution as defined in Rule 1.15(III)(c)(1), with the interest to be paid to the client. 
  
(i)  No earnings from such an interest-bearing account shall be made available to a lawyer or law firm. 
  
(ii)  Funds in such an interest-bearing account shall be available for withdrawal upon request and without delay, subject only to any notice period which the institution is required to  reserve by law or regulation. 
  
(2)  With respect to funds which are nominal in amount or are to be held for a short period of time, a lawyer shall, with or without notice to the client, create and maintain an interest-bearing, government insured trust account (IOLTA) in compliance with the following provisions: 
  
(i)  No earnings from such an IOLTA account shall be made available to a lawyer or law firm. 
  
(ii)  The account shall include all clients' funds which are nominal in amount or which are to be held for a short period of time. 
  
(iii)  An interest-bearing trust account may be established with any approved institution as defined in Rule 1.15(III)(c)(1). Funds in each interest-bearing trust account shall be subject to withdrawal upon request and without delay. 
  
(iv)  The rate of interest payable on any interest-bearing trust account shall not be less than the rate paid by the depositor institution to regular, non-lawyer depositors. Higher rates offered by the institution to customers whose deposits exceed certain time or quantity minimum, such as those offered in the form of certificates of deposit, may be obtained by a lawyer or law firm on some or all of the deposit funds so long as there is no impairment of the right to withdraw or transfer principal immediately. 
  
(v)  Lawyers or law firms shall direct the depository institution: 
  
(a)  to remit to the Georgia Bar Foundation interest or dividends, net of any charges or fees on that account, on the average monthly balance in that account, or as otherwise computed in accordance with a financial institution's standard accounting practice, at least quarterly. Any bank fees or charges in excess of the interest earned on that account for any month shall be paid by the lawyer or law firm in whose names such account appears, if required by the bank; 
  
(b)  to transmit with each remittance to the Foundation a statement showing the name of the lawyer or law firm for whom the remittance is sent, the rate of interest applied, the average monthly balance against which the interest rate is applied, the service charges or fees applied, and the net interest remittance; 
  
(c)  to transmit to the depositing lawyer or law firm at the same time a report showing the amount paid to the Foundation, the rate of interest applied, the average account balance of the period for which the report is made, and such other information provided to non-lawyer customers with similar accounts. 
  
(3)  No charge of ethical impropriety or other breach of professional conduct shall attend the determination that such funds are nominal in amount or to be held for a short period of time, or to the decision to invest clients' funds in a pooled interest-bearing account. 
  
(4)  Whether the funds are designated short-term or nominal or not, a lawyer or law firm may elect to remit all interest earned, or interest earned net of charges, to the client or clients.  
  
The maximum penalty for a violation of Rule 1.15(II)(a) and Rule 1.15(II)(b) is disbarment. The maximum penalty for a violation of Rule 1.15(II)(c) is a public reprimand. 
  

Comment 
  
[1] The personal money permitted to be kept in the lawyer's trust account by this Rule shall not be used for any purpose other than to cover the bank fees and if used for any other purpose the lawyer shall have violated this Rule. If the lawyer wishes to reduce the amount of personal money in the trust account, the change must be properly noted in the lawyer's financial records and the monies transferred to the lawyer's business account.  
  
[2] Nothing in this Rule shall prohibit a lawyer from removing from the trust account fees which have been earned on a regular basis which coincides with the lawyer's billing cycles rather than removing the fees earned on an hour-by-hour basis.  
  
[3] In determining whether funds of a client or other beneficiary can earn income in excess of costs, the lawyer may consider the following factors:  
  
a. the amount of funds to be deposited;  
  
b. the expected duration of the deposit, including the likelihood of delay in the matter with respect to which the funds are held;  
  
c. the rates of interest or yield at financial institutions where the funds are to be deposited;  
  
d. the cost of establishing and administering a non-IOLTA trust account for the benefit of the client or other beneficiary, including service charges, the costs of the lawyer's services and the costs of preparing any tax reports that may be required;  
  
e. the  capability of financial  institutions, lawyers, or law firms to calculate and pay earnings to individual clients; and  
  
f. any other circumstances that affect the ability of the funds to earn a net return for the client or other beneficiary.  
  
[4] The lawyer or law firm should review the IOLTA Account at reasonable intervals to determine whether changed circumstances require further action with respect to the funds of any client or third party.  
  
Law reviews. -  For article, "Trust Account Rules for Georgia Lawyers," see 24 Ga. St. B.J. 22 (1987). For article, "Trust Account Rules for Georgia Lawyers," see 24 Ga. St. B.J. 22 (1987). For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004).  


JUDICIAL DECISIONS

Disbarment. - Where an attorney knowingly violated Ga. St. Bar R. 4-102(d):1.15(II)(a), (b) by writing checks on the attorney's escrow account without sufficient funds and the attorney's clients sustained injury or potential injury as a result thereof, the attorney was disbarred. In the Matter of Redd, 278 Ga. 112, 597 S.E.2d 363 (2004).  
An attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.4, 1.15(I), (II), and (III), and 8.4(a)(4). The attorney mishandled trust account funds, failed to notify a client of a settlement, and converted the settlement funds to the attorney's own use, and, while acting as an executor, used estate funds to repay the client whose funds the attorney converted; the aggravating factors of dishonest or selfish motive, a pattern of misconduct, multiple offenses, refusal to acknowledge the wrongful nature of the attorney's conduct, and indifference to restitution were present in each matter. In the Matter of Byars, 282 Ga. 630, 652 S.E.2d 567 (2007).  
An attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.15(I), 1.15(II), and 8.4(a)(1): (1) the attorney had overdrawn the attorney's trust account, used trust account funds for the attorney's personal use, for the personal use of a relative, and for the use of a company the attorney and the relative owned; (2) the attorney had failed to respond to the State Bar's requests for the records of the trust account; and (3) the attorney had not paid dues or complied with Continuing Legal Education rules. In the Matter of Davidson, 283 Ga. 144, 657 S.E.2d 242 (2008).  
An attorney was disbarred after violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I) and (II), 1.16, 8.4, and 9.3 by conduct that included making a false statement on a settlement statement, not releasing escrow funds, not paying a judgment to a seller, not recording deeds, and not responding to the State Bar about insufficient funds in the attorney's trust accounts. In re Moore, 285 Ga. 731, 684 S.E.2d 71 (2009).  
Due to the nature and scope of an attorney's admitted violations of the State Bar rules covering each year between 2004 and 2010 and many aggravating factors, including dishonest or selfish motive, pattern of misconduct, multiple offenses, and refusal to acknowledge the wrongful nature of the attorney's conduct, the fact that the attorney had no prior disciplinary history was not a sufficient mitigating factor; disbarment was the appropriate sanction. In the Matter of Burgess, 293 Ga. 783, 748 S.E.2d 916 (2013).  
Attorney was disbarred for financial misconduct and misrepresentations made in the disciplinary proceedings because, inter alia, in the first matter, in which the attorney agreed to act as an escrow agent and agreed not to disburse the funds to the company that the attorney represented without the investor's approval, the attorney disbursed the funds to the company the day the funds were wired to the attorney's trust account; and, in the second matter, the attorney agreed to represent a former client in obtaining funds owed by a corporate officer that the attorney represented, but the checks were returned for insufficient funds, and the attorney provided misleading information about the cause of the non-payment and when payment could be expected. In the Matter of Doeve, 303 Ga. 672, 814 S.E.2d 330 (2018).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  

Disbarment for mishandling of funds. - Supreme court disagreed with the recommended four-year suspension and concluded that disbarment was the appropriate level of discipline because the attorney violated the Rules of Professional Conduct by administering very large sums of client-money for years, using 12 different bank accounts, none of which were trust accounts; failing to keep complete records of the funds; failing to keep and maintain records reflecting the exact balance held for each client and third person; failing accurately to account for all funds transferred to the firm's operating accounts as attorney fees before making transfers; and failing to accurately debit attorney fees against an appropriate account of the client and to record the debit as such. In the Matter of Coulter, 304 Ga. 81, 816 S.E.2d 1 (2018).  

Failure to account for title insurance company premiums. - Attorney who was terminated as a member agent of a title insurance company and who refused to submit to an audit of the attorney's escrow account or to otherwise account to the company for premiums, commitments, forms, and other property that belong to the company, and who knowingly made false statements concerning the matter in the attorney's response to the State Bar violated Ga. St. Bar R. 4-102(d):1.15(I), 1.15(II), 8.4, and 9.3; therefore, the attorney was disbarred. In re Henry, 285 Ga. 871, 684 S.E.2d 624 (2009).  

Attorney received a one-year suspension. - Based on the attorney's admission to using client funds for personal use, the personal circumstances that led to the violation, the repayment of the funds to the client, the lack of disciplinary history, the attorney's cooperation with the disciplinary process, and steps taken to prevent a reoccurrence, the attorney's petition for voluntary discipline was accepted and the attorney was suspended for 12 months. In the Matter of Saunders, 204 Ga. 824, 822 S.E.2d 235 (2018).  

Voluntary suspension. - Despite an attorney's blatant and admitted violation of Ga. St. Bar R. 4-102(d):1.15(I)(a) and (II)(b), for which the maximum penalty was disbarment, given that the attorney had no prior disciplinary record, was remorseful, and was dealing with personal problems at the time of the misconduct, the attorney's petition for voluntary discipline requesting a two-year suspension, plus conditions, was accepted. In the Matter of Ballard, 279 Ga. 663, 619 S.E.2d 625 (2005).  

Failure to return file upon termination of employment. - Attorney who willfully disregarded a wrongful death suit resulting in client losing the opportunity to litigate the merits of the claim, and who also failed to maintain a trust fund, commingled client's funds with his own, and used funds withdrawn from such accounts for personal use, was disbarred. In re Baldwin, 252 Ga. 57, 311 S.E.2d 459 (1984).  
Attorney's failure to deliver funds to his client's guardian until approximately four months after the initial demand, commingling the client's funds and failure to account for trust property along with a long history of infractions of former Rule 4-102, warranted the attorney's disbarment. In re Allen, 253 Ga. 294, 319 S.E.2d 458 (1984).  
Attorney's conversion of substantial funds of estate he was employed to administer, either directly or by commingling with his personal funds and funds of his law firm, warranted disbarment. In re Harrison, 255 Ga. 77, 335 S.E.2d 564 (1985).  
Where an attorney withdrew from agreed upon employment in connection with income tax matters without returning his client's financial records, and knowingly and wilfully misrepresented to the client and her subsequently retained certified public accountant that the records were in the possession of one who was out of the country, the attorney  violated former Standards 4, 45, and 22 of Rule 4-102. In re Lovell, 255 Ga. 266, 336 S.E.2d 573 (1985).  
Failure to distribute funds held in trust along with writing bad checks constituted a violation of former Standard 45 of Rule 4-102. In re Goodwin, 267 Ga. 318, 477 S.E.2d 826 (1996).  
Attorney's failure to account for trust property in connection with his representation as co-executor of an estate warranted two-year suspension. In re Taylor, 268 Ga. 754, 493 S.E.2d 708 (1997).  

Misuse of escrow funds. - Lawyer was suspended for 12 months, with 6 months applied retroactively, for misconduct in which the lawyer used money from the firm's escrow account to pay a promissory note which the lawyer had guaranteed; in mitigation, the lawyer had made full and complete restitution to the firm, had fully cooperated with disciplinary authorities, had not harmed any clients, had no prior disciplinary record, had committed the disciplinary violation in an effort to help a friend in trouble, had used the practice for the good of the community for at least 17 years, and was deeply remorseful for the conduct. In the Matter of Jones, 280 Ga. 302, 627 S.E.2d 24 (2006).  
Defendant attorney's numerous and substantial payments to a credit card  from the real estate closing trust account of the other defendant, the  attorney's law firm, allowed plaintiff insurer to rescind its professional  liability policy under O.C.G.A. § 33-24-7(b)(2) because the attorney had  stated in the insurance application that the attorney knew of no circumstance  that could reasonably give rise to a professional liability claim; the court  specifically noted that Ga. St. Bar R. 4-102(d):1.15 prohibited an attorney  from utilizing funds from an attorney trust account for personal uses and that  the attorney would have had an obligation to report the numerous instances in  which the trust account had become overdrawn. Medmarc Cas. Ins. Co. v. Reagan Law Group, P.C., 525 F. Supp. 2d 1334 (N.D. Ga. 2007).  

Misuse of estate funds. - Attorney's petition for voluntary discipline seeking a two-year suspension with conditions for reinstatement for the attorney's admitted violations of the Rules of Professional Conduct was accepted because the attorney, as the executor of a client's estate, admitted that the attorney had withdrawn funds from the estate checking account and deposited those funds into the attorney's trust account for personal use, but that the attorney provided a check to the probate court as full repayment of the stolen estate funds before anyone was aware of the attorney's misconduct; in aggravation, the attorney admitted acting dishonestly and selfishly, but, in mitigation, the attorney had no prior disciplinary record and had expressed remorse. In the Matter of Morgan, 303 Ga. 678, 814 S.E.2d 394 (2018).  


ADVISORY OPINIONS

Conditions under which appointment as executor or trustee permitted. - It is not ethically improper for a lawyer to be named executor or trustee in a will or trust he or she has prepared, so long as the lawyer does not consciously influence the client in the decision to name him or her executor or trustee, and he or she obtains the client's written consent in some form or gives the client written notice in some form after a full disclosure of all the possible conflicts of interest. In addition, the total combined attorney's fee and executor or trustee fee or commission must be reasonable, and procedures used in obtaining this fee should be in accord with Georgia law. Adv. Op. No. 91-1 (Sept. 13, 1991).  

Attorney's fees need not be placed in trust account. - A lawyer need not place any fees into a trust account absent special circumstances necessary to protect the interest of the client. Such circumstances may be the agreement of the parties, the size and amount of the fee, and the length of time contemplated for the undertaking. Adv. Op. No. 91-2 (Sept. 20, 1991).  

"Hold harmless" agreements between employers and attorneys employed in-house are ethical if the employer is exercising an informed business judgment in utilizing the "hold harmless" agreement in lieu of malpractice insurance on the advice of counsel and the agreement is permitted by law.  Adv. Op. No. 05-2 (April 25, 2006).  

——————————

Rule 1.15(III). Record Keeping; Trust Account Overdraft Notification; Examination of Records

Rules text
(a)  Required Bank Accounts: Every lawyer who practices law in Georgia and who receives money or other property on behalf of a client or in any other fiduciary capacity shall maintain, in an approved financial institution as defined by this Rule, a trust account or accounts, separate from any business and personal accounts. Funds received by the lawyer on behalf of a client or in any other fiduciary capacity shall be deposited into this account. The financial institution shall be in Georgia or in the state where the lawyer's office is located, or elsewhere with the written consent and at the written request of the client or third person. 
  
(b)  Description of Accounts: 
  
(1)  A lawyer shall designate all trust accounts, whether general or specific, as well as all deposit slips and checks drawn thereon, as "Attorney Trust Account," "Attorney Escrow Account," "IOLTA Account" or "Attorney Fiduciary Account." The name of the attorney or law firm responsible for the account shall also appear on all deposit slips and checks drawn thereon. 
  
(2)  A lawyer shall designate all business accounts, as well as all deposit slips and all checks drawn thereon, as a "Business Account," a "Professional Account," an "Office Account," a "General Account," a "Payroll Account", "Operating Account" or a "Regular Account." 
  
(3)  Nothing in this Rule shall prohibit a lawyer from using any additional description or designation for a specific business or trust account including fiduciary accounts maintained by the lawyer as executor, guardian, trustee, receiver, agent or in any other fiduciary capacity. 
  
(c)  Procedure: 
  
(1)  Approved Institutions: 
  
(i)  A lawyer shall maintain his or her trust account only in a financial institution approved by the State Bar, which shall annually publish a list of approved institutions. Such institutions shall be located within the State of Georgia, within the state where the lawyer's office is located, or elsewhere with the written consent and at the written request of the client or fiduciary. The institution shall be authorized by federal or state law to do business in the jurisdiction where located and shall be federally insured. A financial institution shall be approved as a depository for lawyer trust accounts if it abides by an agreement to report to the State Disciplinary Board whenever any properly payable instrument is presented against a lawyer trust account containing insufficient funds, and the instrument is not honored. The agreement shall apply to all branches of the financial institution and shall not be canceled except upon thirty days notice in writing to the State Disciplinary Board. The agreement shall be filed with the Office of General Counsel on a form approved by the State Disciplinary Board. The agreement shall provide that all reports made by the financial institution shall be in writing and shall include the same information customarily forwarded to the depositor when an instrument is presented against insufficient funds. If the financial institution is located outside of the State of Georgia, it shall also agree in writing to honor any properly issued State Bar of Georgia subpoena.  
  
(ii)  The State Disciplinary Board shall establish procedures for a lawyer or law firm to be excused from the requirements of this Rule if the lawyer or law firm has its principal office in a county where no bank, credit union, or savings and loan association will agree to comply with the provisions of this Rule. 
  
(2)  Timing of Reports: 
  
(i)  The financial institution shall file a report with the Office of General Counsel of the State Bar of Georgia in every instance where a properly payable instrument is presented against a lawyer trust account containing insufficient funds and said instrument is not honored within three business days of presentation. 
  
(ii)  The report shall be filed with the Office of General Counsel within fifteen days of the date of the presentation of the instrument, even if the instrument is subsequently honored after the three business days provided in (2)(i) above. 
  
(3)  Nothing shall preclude a financial institution from charging a particular lawyer or law firm for the reasonable cost of producing the reports and records required by this Rule. 
  
(4)  Every lawyer and law firm maintaining a trust account as provided by these Rules is hereby and shall be conclusively deemed to have consented to the reporting and production requirements mandated by this Rule and shall indemnify and hold harmless each financial institution for its compliance with the aforesaid reporting and production requirements. 
  
(d)  Effect on Financial Institution of Compliance: The agreement by a financial institution to offer accounts pursuant to this Rule shall be a procedure to advise the State Disciplinary Board of conduct by attorneys and shall not be deemed to create a duty to exercise a standard of care or a contract with third parties that may sustain a loss as a result of lawyers overdrawing attorney trust accounts. 
  
(e)  Availability of Records: A lawyer shall not fail to produce any of the records required to be maintained by these Standards at the request of the Investigative Panel of the State Disciplinary Board or the Supreme Court. This obligation shall be in addition to and not in lieu of the procedures contained in Part IV of these Rules for the production of documents and evidence. 
  
(f)  Audit for Cause: A lawyer shall not fail to submit to an Audit for Cause conducted by the State Disciplinary Board pursuant to Bar Rule 4-111. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] Each financial institution wishing to be approved as a depository of client trust funds must file an overdraft notification agreement with the State Disciplinary Board of the State Bar of Georgia. The State Bar of Georgia will publish a list of approved institutions at least annually. 
  
[2] The overdraft agreement requires that all overdrafts be reported to the Office of General Counsel of the State Bar of Georgia whether or not the instrument is honored. It is improper for a lawyer to accept "overdraft privileges" or any other arrangement for a personal loan on a client trust account, particularly in exchange for the institution's promise to delay or not to report an overdraft. The institution must notify the Office of General Counsel of all overdrafts even where the institution is certain that its own error caused the overdraft or that the matter could have been resolved between the institution and the lawyer within a reasonable period of time. 
  
[3] The overdraft notification provision is not intended to result in the discipline of every lawyer who overdraws a trust account. The lawyer or institution may explain occasional errors. The provision merely intends that the Office of General Counsel receive an early warning of improprieties so that corrective action, including audits for cause, may be taken. 
  
Audits 
  
[4] Every lawyer's financial records and trust account records are required records and therefore are properly subject to audit for cause. The audit provisions are intended to uncover errors and omissions before the public is harmed, to deter those lawyers who may be tempted to misuse client's funds and to educate and instruct lawyers as to proper trust accounting methods. Although the auditors will be employed by the Office of General Counsel of the State Bar of Georgia, it is intended that disciplinary proceedings will be brought only when the auditors have reasonable cause to believe discrepancies or irregularities exist. Otherwise, the auditors should only educate the lawyer and the lawyer's staff as to proper trust accounting methods.  
  
[5] An audit for cause may be conducted at any time and without advance notice if the Office of General Counsel receives sufficient evidence that a lawyer poses a threat of harm to clients or the public. The Office of General Counsel must have the written approval of the Chairman of the Investigative Panel of the State Disciplinary Board and the President-elect of the State Bar of Georgia to conduct an audit for cause.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004).  


JUDICIAL DECISIONS

Misuse of estate funds. - An attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.4, 1.15(I), (II), and (III), and 8.4(a)(4). The attorney mishandled trust account funds, failed to notify a client of a settlement, and converted the settlement funds to the attorney's own use, and, while acting as an executor, used estate funds to repay the client whose funds the attorney converted; the aggravating factors of dishonest or selfish motive, a pattern of misconduct, multiple offenses, refusal to acknowledge the wrongful nature of the attorney's conduct, and indifference to restitution were present in each matter. In the Matter of Byars, 282 Ga. 630, 652 S.E.2d 567 (2007).  

Real estate closings. - If a lawyer receives funds at a real estate closing on behalf of a client or in any other fiduciary capacity the lawyer must deposit the funds into, and administer the funds from, a trust account in accordance with Ga. St. Bar R. 4-102(d):1.15(II). Georgia law also allows the lender to disburse funds, O.C.G.A. § 44-14-13(a)(10), but a lawyer may not deliver closing proceeds to a title company or a third party settlement company for disbursement instead of disbursing the funds from an attorney escrow account. In re Formal Advisory Opinion No. 13-1, 295 Ga. 749, 763 S.E.2d 875 (2014).  

Disbarment for overdrafting account amongst other issues. - Attorney was disbarred for financial misconduct and misrepresentations made in the disciplinary proceedings because, inter alia, in the first matter, in which the attorney agreed to act as an escrow agent and agreed not to disburse the funds to the company that the attorney represented without the investor's approval, the attorney disbursed the funds to the company the day the funds were wired to the attorney's trust account; and, in the second matter, the attorney agreed to represent a former client in obtaining funds owed by a corporate officer that the attorney represented, but the checks were returned for insufficient funds, and the attorney provided misleading information about the cause of the non-payment and when payment could be expected. In the Matter of Doeve, 303 Ga. 672, 814 S.E.2d 330 (2018).  

——————————

Rule 1.16. Declining or Terminating Representation

Rules text
(a)  Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if: 
  
(1)  the representation will result in violation of the Georgia Rules of Professional Conduct or other law; 
  
(2)  the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or  
  
(3)  the lawyer is discharged. 
  
(b)  except as stated in paragraph (c), a lawyer may withdraw from representing a client if withdrawal can be accomplished without material adverse effect on the interests of the client, or if: 
  
(1)  the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent; 
  
(2)  the client has used the lawyer's services to perpetrate a crime or fraud; 
  
(3)  the client insists upon pursuing an objective that the lawyer considers repugnant or imprudent; 
  
(4)  the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled; 
  
(5)  the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or 
  
(6)  other good cause for withdrawal exists. 
  
(c)  When a lawyer withdraws it shall be done in compliance with applicable laws and rules. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation. 
  
(d)  Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee that has not been earned. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] A lawyer should not accept representation in a matter unless it can be performed competently, promptly, without improper conflict of interest and to completion. But see Rule 1.2(c): Scope of Representation. 
  
Mandatory Withdrawal 
  
[2] A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer engage in conduct that is illegal or violates the Georgia Rules of Professional Conduct or other law. The lawyer is not obliged to decline or withdraw simply because the client suggests such a course of conduct; a client may make such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.  
  
[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the appointing authority. See also Rule 6.2: Accepting Appointments. Difficulty may be encountered if withdrawal is based on the client's demand that the lawyer engage in unprofessional conduct. The court may wish an explanation for the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute such an explanation. The lawyer's statement that professional considerations require termination of the representation ordinarily should be accepted as sufficient.  
  
Discharge 
  
[4] A client has a right to discharge a lawyer at any time, with or without cause, subject to liability for payment for the lawyer's services. Where future dispute about the withdrawal may be anticipated, it may be advisable to prepare a written statement reciting the circumstances.  
  
[5] Whether a client can discharge appointed counsel may depend on applicable law. To the extent possible, the lawyer should give the client an explanation of the consequences. These consequences may include a decision by the appointing authority that appointment of successor counsel is unjustified, thus requiring the client to be self-represented.  
  
[6] If the client is mentally incompetent, the client may lack the legal capacity to discharge the lawyer, and in any event the discharge may be seriously adverse to the client's interests. The lawyer should make special effort to help the client consider the consequences and, in an extreme case, may initiate proceedings for a conservatorship or similar protection of the client. See Rule 1.14: Client under a Disability.  
  
Optional Withdrawal 
  
[7] The lawyer has the option to withdraw if it can be accomplished without material adverse effect on the client's interests. Withdrawal is also justified if the client persists in a course of action that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required to be associated with such conduct even if the lawyer does not further it. Withdrawal is also permitted if the lawyer's services were misused in the past even if that would materially prejudice the client. The lawyer also may withdraw where the client insists on a repugnant or imprudent objective. The lawyer's statement that professional considerations require termination of the representation ordinarily should be accepted as sufficient.  
  
[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of the representation.  
  
Assisting the Client upon Withdrawal 
  
[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to mitigate the consequences to the client.  
  
[10] Whether or not a lawyer for an organization may under certain unusual circumstances have a legal obligation to the organization after withdrawing or being discharged by the organization's highest authority is beyond the scope of these Rules.  
  
Law reviews. -  For article, "Whoops! You've Got Mail," see 6 Ga. St. B.J. 16 (2000). For survey article on legal ethics, see 59 Mercer L. Rev. 253 (2007). For article, "Leave No File Behind: How to Leave a Job Ethically and Professionally," see 13 Ga. St. B.J. 70 (2008). For article, "Give the File Back!," see 14 Ga. St. B.J. 46 (2009). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   

  For note, "The Panic Defense and Model Rules Common Senses:  A Practical Solution for a Twenty-First Century Ethical Dilemma," see 45 Ga. L. Rev. 621 (2011).  


JUDICIAL DECISIONS

Conflict between child's interest and attorney who is guardian ad litem in termination cases. - In a termination of parental rights case in which an attorney is serving as both the attorney and guardian ad litem for the child under O.C.G.A. § 15-11-262, when an irreconcilable conflict between the child's wishes and the attorney's opinion of the child's best interests arises, the attorney must withdraw from the role of the child's guardian ad litem. In re Formal Advisory Opinion No. 16-2,    Ga.    ,    S.E.2d    (Apr. 16, 2018).  

Disbarment. - Where an attorney failed to return a client's calls and failed to file an answer on the client's behalf, the appropriate sanction for the attorney's misconduct was disbarment. In re Drucker, 276 Ga. 678, 581 S.E.2d 551 (2003).  
Where an attorney willfully abandoned client matters for which he had accepted retainers and failed to respond to disciplinary authorities, the attorney's misconduct violated Ga. St. Bar Stands. 22(b), 44 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.4(a)(4), 9.3; because of the attorney's prior disciplinary history and the lack of mitigating factors, Ga. St. Bar R. 4-103 warranted disbarment. In re Carter, 276 Ga. 865, 583 S.E.2d 883 (2003).  
Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  
Attorney's multiple violations of the rules of professional conduct evidenced a pattern of wrongful behavior including a complete abandonment of the responsibility to the clients and the law firm, such that, despite the absence of a prior disciplinary history, disbarment was warranted. In the Matter of Vogel, 279 Ga. 719, 620 S.E.2d 389 (2005).  
Disbarment was the proper sanction for an attorney who received settlement funds for clients without providing requested accountings, forged the settlement checks and converted the funds for personal use, lied to clients about the status of the funds, failed to pursue legal matters, did not communicate with the clients, and ignored notices of investigation personally served on the attorney, all in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4,1.5, 1.15(I), 1.15(II), 1.16, 3.2, 8.4, and 9.3. In the Matter of Peebles, 280 Ga. 229, 626 S.E.2d 488 (2006).  
Lawyer was disbarred for misconduct which included misappropriating funds of clients totaling over $435,000, lying to clients and others, presenting false documents to clients and others, writing non-sufficient trust account checks, dismissing a case without the client's consent, and failing to file an answer, leading to a default against a client. In the Matter of Ballard, 280 Ga. 504, 629 S.E.2d 809 (2006).  
Attorney was disbarred for violating former Ga. St. Bar Stand. 4, 22, 44, 63, and 65 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15, and 1.16 as: (1) the attorney submitted a final distribution showing a distribution to heirs and expenses of a decedent's estate; (2) the attorney was discharged, but requested, obtained, and deposited into a trust account a check from the client in the amount of the final distribution and never disbursed the funds, nor provided an accounting; (3) the attorney failed to respond to two letters from the client's new counsel concerning the funds; (4) the attorney was simultaneously found to have violated Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(d) in another matter; and (5) the attorney had received confidential discipline previously for violations of former Ga. State Bar Stand. 4, 22, and 44. In the Matter of Culpepper, 281 Ga. 55, 635 S.E.2d 756 (2006).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(d) as: (1) the attorney was paid to represent a client in a child support matter, but filed only one pleading and then failed to communicate with the client, despite the client's repeated efforts to contact the attorney; (2) the attorney failed to return the unearned fee or the file to the client; (3) although the attorney was personally served with the complaint reciting the allegations, the attorney offered no explanation; (4) the attorney was simultaneously found to have violated former Ga. St. Bar Stand. 4, 22, 44, 63, and 65 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15, and 1.16 in another matter; and (5) the attorney had received confidential discipline previously for violations of former Ga. State Bar Stand. 4, 22, and 44. In the Matter of Culpepper, 281 Ga. 55, 635 S.E.2d 756 (2006).  
An attorney who had violated multiple disciplinary rules in regard to  two clients was properly disbarred; the attorney's conduct included stating  that the attorney would file a motion but never sending any documents to a  client, telling a client that the attorney would refund money to the client but  then making no contact with the client, failing to dismiss a suit after being  notified of a conflict of interest, withdrawing from a suit without notifying  the client, and failing to refund a retainer, and the attorney had already  received a suspension, reprimands, and a formal admonition. In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007).  
Based on the claims filed against an attorney showing that attorney's neglect in representing a client in federal court, including that the attorney: (1) was not admitted to practice in said court and failed to apply for admission pro hac vice; (2) abandoned the client's case; and (3) had a prior incident of abandonment, a recommendation of disbarment was accepted as supported by the evidence. In the Matter of Ali, 283 Ga. 225, 658 S.E.2d 115 (2008).  
An attorney was disbarred after violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I) and (II), 1.16, 8.4, and 9.3 by conduct that included making a false statement on a settlement statement, not releasing escrow funds, not paying a judgment to a seller, not recording deeds, and not responding to the State Bar about insufficient funds in the attorney's trust accounts. In re Moore, 285 Ga. 731, 684 S.E.2d 71 (2009).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.1, 8.4(a)(4), and 9.3 because a client hired the attorney to present DNA evidence and to have the client's obligation for child support terminated, but the attorney did not file any pleading, and those issues were left unresolved by the dismissal of the contempt case; the attorney admitted to not filing a timely sworn response to the notice of investigation, and the attorney made false statements in the response to the notice of investigation and in the testimony before the special master. In re Davis, 290 Ga. 857, 725 S.E.2d 216 (2012).  
Attorney who took retainers to represent clients in criminal matters but abandoned or mishandled the cases and failed to return unearned fees, appeared intoxicated in court and at a jail, and threatened a prosecutor with bodily injury during court violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.16(d), 3.5(d), 4.1(a), 7.3(d), and 8.4(a)(4) and was disbarred. In the Matter of Morris, 302 Ga. 862, 809 S.E.2d 799 (2018).  

Disbarment warranted. - Lawyer was disbarred where, in three cases, he took retainer fees from clients, performed little or no work for the clients, negotiated a guilty plea for one client without her permission, failed to attend scheduled court appearances, and failed to return any fees or files to the three clients. In the Matter of Williams, 278 Ga. 211, 599 S.E.2d 180 (2004).  
An attorney was disbarred because the attorney's admitted conduct of issuing checks for an escrow account that were returned for insufficient funds, refusing to respond to the state bar's inquiry regarding the insufficient funds, and failing to return a client's fee, violated numerous state bar rules. In the Matter of Shoemaker, 282 Ga. 470, 651 S.E.2d 82 (2007).  
An attorney violated Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 3.2, 5.5, 8.1, 8.4 and 9.3 by abandoning four clients after doing some work on their cases, leading, in most cases, to dismissal of cases or appeals or interruption of negotiations; failing to communicate with them about their cases; failing to withdraw; and failing to respond to the Georgia Bar's investigation. Therefore, the attorney was disbarred. In the Matter of Levy, 284 Ga. 281, 664 S.E.2d 195 (2008).  
Attorney was disbarred due to misconduct in taking on a divorce case and failing to complete the case and making misrepresentations to the client as well as for failing to cooperate with the disciplinary proceeding. In the Matter of Browning-Baker, 292 Ga. 809, 741 S.E.2d 637 (2013).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  
Attorney was disbarred because, in a traffic citations case, the attorney failed to file the required information, the client's license was suspended, the attorney did not refund the client's fee, despite asserting that the attorney would do so, and there was evidence that the attorney served as a public defender and thus was not authorized to represent private clients for a fee; in the habeas corpus action, the attorney failed to file the petition, and the client had to file the petition pro se to preserve the client's rights; and, in the divorce case, the attorney did not remedy the attorney's error in failing to include a quitclaim deed with the divorce decree, and did not return all of the client's fees until the grievance was filed. In the Matter of Holliday, 308 Ga. 216, 839 S.E.2d 518 (2020).  

Disbarment for failure to return funds. - Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, 3.2 and 8.4(A)(4), after the attorney accepted funds from two clients involving U.S. residency, failed to provide services to those clients, leading one client to face deportation, and failed to return funds to the clients when requested. In the Matter of Shahab, 302 Ga. 867, 809 S.E.2d 795 (2018).  

Suspension. - In a voluntary petition for discipline filed under Ga. St. Bar R. 4-227(b) by an attorney who admitted violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, and 9.3 by failing to: (1) work on two client matters; (2) communicate with one client; (3) refund retainers for the two clients; and (4) answer Notices of Investigation with regard to grievances filed by the two clients, the court accepted the proposed one-year suspension, based on the attorney's lack of prior discipline other than an interim suspension in one of the underlying cases, and based on the attorney's cooperation with the State Bar in resolving the disciplinary matters. In the Matter of Hudson, 283 Ga. 79, 656 S.E.2d 531 (2008).  
Attorney was suspended from the practice of law for three years for violating Ga. St. Bar R. 4-102(d):1.1, 1.2(a), 1.4, 1.7(a), 1.16(a) and (d), and 3.1 because the record contained a plethora of evidence supporting the special master's findings that taken together the attorney's actions revealed a basic disrespect of the core elements of the attorney-client relationship without considering and without advising the attorney's client about the weakness of the positions the attorney was taking and the dangerous consequences to which the attorney's actions exposed the client or of the fact that the attorney may be operating under a conflict of interest; although the attorney had no prior discipline, the attorney failed to cooperate in the disciplinary proceedings, the attorney refused to acknowledge the wrongful nature of the attorney's conduct, the attorney displayed a basic disrespect of the attorney-client relationship and the authority of the judicial system, and the attorney needlessly subjected the client to liability after the client made clear that the client no longer desired the attorney's services. In re Millard, 288 Ga. 449, 704 S.E.2d 779 (2011).  
Attorney was suspended from the practice of law for three years, with reinstatement conditioned upon certification that the attorney was fit to practice law, was mentally competent, and paid restitution, for violating Ga. St. Bar R. 4-102(d): 1.2, 1.3, 1.4, 1.7, 1.16(d), and 8.4(a)(4), after the attorney over a period of several years neglected civil and criminal matters involving eight clients, often with harm to the client; failed to communicate in a timely and effective way with clients; and failed to account for fees received or to refund unearned fees. In the Matter of Jaconetti, 291 Ga. 772, 732 S.E.2d 447 (2012).  

Six month suspension. - Attorney who was absent from the attorney's practice while taking care of the attorney's ill and dying aunt, allowing a client's case to be dismissed and the client to suffer a judgment of $14,075 when the client failed to appear for hearings, violated Ga. St. Bar R. 4-102(d):1.3, 1.4 and 1.16, and was suspended for six months. In the Matter of Graziano, 299 Ga. 7, 785 S.E.2d 537 (2016).  

Petition for voluntary discipline requesting suspension rejected. - Court rejected an attorney's petition for voluntary discipline under Ga. St. Bar R. 4-227(b), in which the attorney argued that a six-month suspension was adequate discipline for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16(d), and 3.2. In light of the record, including a prior two-year suspension and three reprimands, a six-month suspension was not appropriate. In the Matter of Boykin, 290 Ga. 871, 725 S.E.2d 324 (2012).  
Supreme court rejected the attorney's voluntary petition requesting imposition of a two-year suspension, with conditions, for violations of Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(a), (c), and (d), after taking into account the attorney's prior disciplinary history and fact that the court received no proof regarding how much restitution was paid to one of the clients in the prior disciplinary case. In the Matter of Polk, 292 Ga. 147, 734 S.E.2d 391 (2012).  
Court rejected an attorney's petition for voluntary discipline requesting suspension based on violations of Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, and 3.2. A violation of either Rule 1.2 or Rule 1.3 could be punished by disbarment, and despite the mitigating factors, the attorney's past disciplinary history remained a significant aggravating factor. In the Matter of Boykin, 293 Ga. 255, 744 S.E.2d 772 (2013).  

Petition for voluntary discipline rejected. - Attorney's petition for voluntary discipline requesting that the supreme court impose discipline to run concurrently with the suspension with conditions the attorney was already serving was rejected because the attorney had not refunded $1,000 to the attorney's client; the attorney's potential sanction was increased as the attorney not only had the prior infractions for which suspensions were previously imposed, but also an earlier three-month suspension as to four other clients; and, in aggravation of punishment, in addition to the three suspensions, the attorney's disciplinary history showed two administrative suspensions for failure to pay Bar dues and another administrative suspension for the attorney's failure to pay child support. In the Matter of Polk, 303 Ga. 675, 814 S.E.2d 327 (2018).  
Attorney's petition for voluntary discipline was rejected because the attorney violated the Rules of Professional Conduct by willfully abandoning the client's personal injury and workers' compensation cases, by failing to communicate with the client, and by ceasing work on the client's legal matters and in effect withdrawing without taking steps to protect the client's interests; a finding of a third or subsequent disciplinary violation constituted discretionary grounds for a suspension or disbarment; and, this being the attorney's fifth disciplinary proceeding, and at least the attorney's third involving similar conduct, the acceptance of the attorney's petition and the imposition of a public reprimand would not be proper. In the Matter of Hemmann, 307 Ga. 56, 834 S.E.2d 105 (2019).  
Attorney's petition for voluntary discipline imposing a Review Board reprimand was rejected because the attorney willfully refused, without apparent explanation, to refund several thousand dollars in client fees, failed to appear at the subsequent fee arbitration hearing, persisted in refusing to make any payment until after a Bar grievance was filed and a Formal Complaint was issued, and had been sanctioned in 11 prior disciplinary cases; and significant aggravating factors were present, including the attorney's initial refusal, in the answer to the Formal Complaint, to acknowledge the wrongful nature of the attorney's conduct; and the attorney's failure to offer to pay the arbitration award until some 18 months after the award was issued. In the Matter of Brantley,    Ga.    ,    S.E.2d    (Mar. 1, 2021).  

Failure to return file upon termination of employment. - Where an attorney withdrew from agreed upon employment in connection with income tax matters without returning his client's financial records, and knowingly and wilfully misrepresented to the client and her subsequently retained certified public accountant that the records were in the possession of one who was out of the country, the attorney violated former Standards 4, 45, and 22 of Rule 4-102. In re Lovell, 255 Ga. 266, 336 S.E.2d 573 (1985).  
An attorney was disbarred when, after accepting the client's retainer, he did not return the client's calls, falsely said he had filed suit but could not locate the defendant, as he had attempted neither, did not tell the client he was not in good standing with the State Bar, or that he had moved his office or closed his practice, and did not return the client's file or the unearned portion of the retainer. In the Matter of Brennan, 279 Ga. 58, 609 S.E.2d 355 (2005).  
Attorney who did not return case files to a client who had discharged the attorney or the client's new counsel and who did not respond to a court order or letters from the State Bar violated Ga. St. Bar R. 4-102(d):1.16, 3.2, 3.5, and 9.3. This conduct, along with other charges, resulted in the attorney's disbarment. In re Henry, 285 Ga. 871, 684 S.E.2d 624 (2009).  

Failure to cooperate with client after termination of employment. - Respondent's failure to return the client's telephone calls or money, or the documents entrusted to the attorney by the client, and abandoning a matter entrusted to the attorney, after the client had terminated respondent's employment, warranted disbarment. In re Slaughter, 261 Ga. 433, 405 S.E.2d 481 (1991).  
Lawyer was suspended for six months for misconduct in which the lawyer did little work on a client's case, failed to return the client's phone calls, and failed to advise the client regarding the case; once the client terminated the lawyer's employment, the lawyer failed to provide the client with either a notice of withdrawal or a copy of the file which contained documents needed for the claim. In the Matter of Ellison, 280 Ga. 303, 627 S.E.2d 25 (2006).  

Where attorney wilfully abandoned clients and retained unearned fees, and where he had committed two prior similar disciplinary infractions, disbarment was warranted based on Rule 4-103 and former Rule 4-102, Standards 21, 22, 23, 44 and 68. In re Perkins, 255 Ga. 176, 336 S.E.2d 254 (1985).  
Where in each of three cases, attorney was retained by a client in the trucking industry to file an application with the ICC, and in each case attorney failed to file any application with the ICC, in each case attorney thereby abandoned or neglected without just cause and to the detriment of his client the legal matter with which he had been entrusted; the failure to file an application in each case was tantamount to withdrawing from representing his client; and in each of the cases attorney did not notify his client that he was not going to pursue the legal matter, did not earn the fee given to him by his client, did not promptly refund the unearned portion of his fee, did not incur any filing fees or costs on behalf of his client, although a portion of the funds which his client had given him was for filing fees and costs associated with the application, did not maintain a complete record of his client's funds for filing fees and costs, and did not promptly render an accounting to his client for those funds which were to pay filing fees and costs, he was disbarred from the practice of law in the state. In re Gray, 257 Ga. 351, 359 S.E.2d 669 (1987).  
Attorney who accepted a $5,000 retainer to represent a client in a criminal action and then left Georgia without notifying the client that he was moving and did not return the retainer violated Ga. St. Bar Stand. 23a. St. Bar R. 1.16(d), Ga. St. Bar Stand. 44a. St. Bar R. 1.3, Ga. St. Bar R. 4-102(d):1.4, and Ga. St. Bar R. 4-102(d):9.3, and was disbarred. In re Eastham, 275 Ga. 813, 573 S.E.2d 78 (2002).  
Due to an attorney's neglect in representing a client on appeal from a criminal conviction, which led to the attorney's abandonment of said client, and given consideration of a prior indefinite suspension and medical impairment, the court accepted the recommendations of another indefinite suspension as the appropriate sanction. In the Matter of Stewart, 283 Ga. 312, 658 S.E.2d 573 (2008).  

Public reprimand in open court ordered for attorney's violations of former Standards 22 and 23 of Rule 102. In re Trauffer, 272 Ga. 499, 532 S.E.2d 96 (2000).  

Suspension ordered. - An attorney violated Ga. St. Bar R. 4-102(d):1.3, 1.4, and 1.16(d) by abandoning four clients, causing the statute of limitations for two clients' tort claim to expire. Due to the attorney's cooperation with the Georgia State Bar, the attorney's remorse, the attorney's marital difficulties, the attorney's lack of prior complaints, and a malpractice suit filed against the attorney by the tort clients, the attorney was not disbarred but was suspended for six months. In re Pope, 284 Ga. 156, 663 S.E.2d 695 (2008).  

Voluntary reprimand appropriate for attorney suffering severe depression. - In a petition for voluntary discipline, the attorney admitted violating the rules of professional conduct and was reprimanded for failing to refund to the client and the client's father the remaining retainer balance at the time of the attorney's discharge because the attorney offered as mitigating factors that the attorney had been diagnosed with severe depression; although the attorney had resumed the full time practice of law, the attorney continued counseling on at least a weekly basis and took appropriate medication; the attorney eventually negotiated a payment plan agreement and completed payment under the plan; and repetition of the misconduct was unlikely. In the Matter of Schatten, 296 Ga. 81, 764 S.E.2d 855 (2014).  

Cited in In the Matter of Skinner, 292 Ga. 640, 740 S.E.2d 171 (2013); In the Matter of Golub, 306 Ga. 620, 832 S.E.2d 332 (2019).  


ADVISORY OPINIONS

Nonrefundable special retainers. - Georgia attorney may contract with a client for a non-refundable special retainer so long as:  1) the contract is not a contract to violate the attorney's obligation under Rule 1.16(d) to refund "any advance payment of fee that has not been earned" upon termination of the representation by the attorney or by the client; and 2) the contracted for fee, as well as any resulting fee upon termination, does not violate Rule 1.5(a)'s requirement of reasonableness.  Adv. Op. No. 03-1 (Sept. 11, 2003).  

——————————

Rule 1.17. Sale of Law Practice

Rules text
A lawyer or a law firm may sell or purchase a law practice, including good will, if the following conditions are satisfied: 
  
(a)  Reserved. 
  
(b)  The practice is sold as an entirety to another lawyer or law firm; 
  
(c)  Actual written notice is given to each of the seller's clients regarding: 
  
(1)  the proposed sale; 
  
(2)  the terms of any proposed change in the fee arrangement authorized by paragraph (d); 
  
(3)  the client's right to retain other counsel or to take possession of the file; and 
  
(4)  the fact that the client's consent to the sale will be presumed if the client does not take any action or does not otherwise object within ninety (90) days of receipt of the notice. 
  
If a client cannot be given notice, the representation of that client may be transferred to the purchaser only upon entry of an order so authorizing by a court having jurisdiction. The seller may disclose to the court in camera information relating to the representation only to the extent necessary to obtain an order authorizing the transfer of a file. 
  
(d)  The fees charged clients shall not be increased by reason of the sale. The purchaser may, however, refuse to undertake the representation unless the client consents to pay the purchaser fees at a rate not exceeding the fees charged by the purchaser for rendering substantially similar services prior to the initiation of the purchase negotiations. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] The practice of law is a profession, not merely a business. Clients are not commodities that can be purchased and sold at will. Pursuant to this Rule, when another lawyer or firm takes over the representation, the selling lawyer or firm may obtain compensation for the reasonable value of the practice as may withdrawing partners of law firms. See Rules 5.4: Professional Independence of a Lawyer and 5.6: Restrictions on Right to Practice.   
  
Termination of Practice by the Seller 
  
[2] The requirement that all of the private practice be sold is satisfied if the seller in good faith makes the entire practice available for sale to the purchaser. The fact that a number of the seller's clients decide not to be represented by the purchaser but take their matters elsewhere, therefore, does not result in a violation. Neither does a return to private practice as a result of an unanticipated change in circumstances result in a violation. For example, a lawyer who has sold the practice to accept an appointment to judicial office does not violate the requirement that the sale be attendant to cessation of practice if the lawyer later resumes private practice upon being defeated in a contested or a retention election for the office.  
  
[3] Reserved.  
  
[4] Reserved.  
  
Single Purchaser 
  
[5] The Rule requires a single purchaser. The prohibition against piecemeal sale of a practice protects those clients whose matters are less lucrative and who might find it difficult to secure other counsel if a sale could be limited to substantial fee-generating matters. The purchaser is required to undertake all client matters in the practice, subject to client consent. If, however, the purchaser is unable to undertake all client matters because of a conflict of interest in a specific matter respecting which the purchaser is not permitted by Rule 1.7: Conflict of Interest or another rule to represent the client, the requirement that there be a single purchaser is nevertheless satisfied.  
  
Client Confidences, Consent and Notice 
  
[6] Negotiations between seller and prospective purchaser prior to disclosure of information relating to a specific representation of an identifiable client no more violate the confidentiality provisions of Rule 1.6: Confidentiality of Information than do preliminary discussions concerning the possible association of another lawyer or mergers between firms, with respect to which client consent is not required. Providing the purchaser access to detailed information relating to the representation, such as the client's file, however, requires client consent. The Rule provides that before such information can be disclosed by the seller to the purchaser the client must be given actual written notice of the contemplated sale, including the identity of the purchaser and any proposed change in the terms of future representation, and must be told that the decision to consent or make other arrangements must be made within 90 days. If nothing is heard from the client within that time, consent to the sale is presumed.  
  
[7] A lawyer or law firm ceasing to practice cannot be required to remain in practice because some clients cannot be given actual notice of the proposed purchase. Since these clients cannot themselves consent to the purchase or direct any other disposition of their files, the Rule requires an order from a court having jurisdiction authorizing their transfer or other disposition. The Court can be expected to determine whether reasonable efforts to locate the client have been exhausted, and whether the absent client's legitimate interests will be served by authorizing the transfer of the file so that the purchaser may continue the representation. Preservation of client confidences requires that the petition for a court order be considered in camera.  
  
[8] All the elements of client autonomy, including the client's absolute right to discharge a lawyer and transfer the representation to another, survive the sale of the practice.  
  
Fee Arrangements Between Client and Purchaser 
  
[9] The sale may not be financed by increases in fees charged the clients of the practice. Existing agreements between the seller and the client as to fees and the scope of the work must be honored by the purchaser, unless the client consents. The purchaser may, however, advise the client that the purchaser will not undertake the representation unless the client consents to pay the higher fees the purchaser usually charges. To prevent client financing of the sale, the higher fee the purchaser may charge must not exceed the fees charged by the purchaser for substantially similar services rendered prior to the initiation of the purchase negotiations.  
  
[10] The purchaser may not intentionally fragment the practice which is the subject of the sale by charging significantly different fees in substantially similar matters. Doing so would make it possible for the purchaser to avoid the obligation to take over the entire practice by charging arbitrarily higher fees for less lucrative matters, thereby increasing the likelihood that those clients would not consent to the new representation.  
  
Other Applicable Ethical Standards 
  
[11] Lawyers participating in the sale of a law practice are subject to the ethical standards applicable to involving another lawyer in the representation of a client. These include, for example, the seller's obligation to exercise competence in identifying a purchaser qualified to assume the practice and the purchaser's obligation to undertake the representation competently (see Rule 1.1: Competence); the obligation to avoid disqualifying conflicts, and to secure client consent after consultation for those conflicts which can be agreed to (see Rule 1.7: Conflict of Interest); and the obligation to protect information relating to the representation (see Rules 1.6 and 1.9).  
  
[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is required by the rules of any tribunal in which a matter is pending, such approval must be obtained before the matter can be included in the sale (see Rule 1.16: Declining or Terminating Representation).  
  
Applicability of the Rule 
  
[13] This Rule applies to the sale of a law practice by representatives of a deceased, disabled or disappeared lawyer. Thus, the seller may be represented by a non-lawyer representative not subject to these Rules. Since, however, no lawyer may participate in a sale of a law practice which does not conform to the requirements of this Rule, the representatives of the seller as well as the purchasing lawyer can be expected to see to it that they are met.  
  
[14] Admission to or retirement from a law partnership or professional association, retirement plans and similar arrangements, and a sale of tangible assets of a law practice, do not constitute a sale or purchase governed by this Rule.  
  
[15] This Rule does not apply to the transfers of legal representation between lawyers when such transfers are unrelated to the sale of a practice.  
  

  Editor's notes. - This rule was amended effective November 14, 2019.  

——————————

Part Two - Counselor


——————————

Rule 2.1. Advisor

Rules text
In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. A lawyer should not be deterred from giving candid advice by the prospect that the advice will be unpalatable to the client. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
Scope of Advice 
  
[1] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal advice often involves unpleasant facts and alternatives that a client may be disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client's morale and may put advice in as acceptable a form as honesty permits. However, a lawyer should not be deterred from giving candid advice by the prospect that the advice will be unpalatable to the client.  
  
[2] In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors that may be relevant to the client's situation. Advice couched in narrowly legal terms may be of little value to a client, especially where practical considerations, such as cost or effects on other people, are predominant. Purely technical legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer to relevant moral and ethical considerations in giving advice.  
  
[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a request is made by a client experienced in legal matters, the lawyer may accept it at face value. When such a request is made by a client inexperienced in legal matters, however, the lawyer's responsibility as advisor may include indicating that more may be involved than strictly legal considerations.  
  
[4] Matters that go beyond strictly legal questions may also be in the domain of another profession. Family matters can involve problems within the professional competence of psychiatry, clinical psychology or social work; business matters can involve problems within the competence of the accounting profession or of financial specialists. Where consultation with a professional in another field is itself something a competent lawyer would recommend, the lawyer should make such a recommendation. At the same time, a lawyer's advice at its best often consists of recommending a course of action in the face of conflicting recommendations of experts.  
  
Offering Advice 
  
[5] In general, a lawyer is not expected to give advice until asked by the client. However, when a lawyer knows that a client proposes a course of action that is likely to result in substantial adverse legal consequences to the client, duty to the client under Rule 1.4: Communication may require that the lawyer act if the client's course of action is related to the representation. A lawyer ordinarily has no duty to initiate investigation of a client's affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears to be in the client's interest.  
  


JUDICIAL DECISIONS

Disbarment. - Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  

——————————

Rule 2.2. Intermediary

Rules text
Reserved. 
  

——————————

Rule 2.3. Evaluation for use by Third Persons

Rules text
(a)  A lawyer may undertake an evaluation of a matter affecting a client for the use of someone other than the client if: 
  
(1)  the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer's relationship with the client; and  
  
(2)  the client gives informed consent. 
  
(b)  Except as disclosure is required in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by Rule 1.6. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
Definition 
  
[1] An evaluation may be performed at the client's direction but for the primary purpose of establishing information for the benefit of third parties; for example, an opinion concerning the title of property rendered at the behest of a vendor for the information of a prospective purchaser, or at the behest of a borrower for the information of a prospective lender. In some situations, the evaluation may be required by a government entity; for example, an opinion concerning the legality of the securities registered for sale under the securities laws. In other instances, the evaluation may be required by a third person, such as a purchaser of a business.  
  
[2] Lawyers for the government may be called upon to give a formal opinion on the legality of contemplated government entity action. In making such an evaluation, the government lawyer acts at the behest of the government as the client but for the purpose of establishing the limits of the agency's authorized activity. Such an opinion is to be distinguished from confidential legal advice given agency officials. The critical question is whether the opinion is to be made public.  
  
[3] A legal evaluation should be distinguished from an investigation of a person with whom the lawyer does not have a client-lawyer relationship. For example, a lawyer retained by a purchaser to analyze a vendor's title to property does not have a client-lawyer relationship with the vendor. So also, an investigation into a person's affairs by a government lawyer, or by special counsel employed by the government, is not an evaluation as that term is used in this Rule. The question is whether the lawyer is retained by the person whose affairs are being examined. When the lawyer is retained by that person, the general rules concerning loyalty to client and preservation of confidences apply, which is not the case if the lawyer is retained by someone else. For this reason, it is essential to identify the person by whom the lawyer is retained. This should be made clear not only to the person under examination, but also to others to whom the results are to be made available.  
  
Duty to Third Person 
  
[4] When the evaluation is intended for the information or use of a third person, a legal duty to that person may or may not arise. That legal question is beyond the scope of this Rule. However, since such an evaluation involves a departure from the normal client-lawyer relationship, careful analysis of the situation is required. The lawyer must be satisfied as a matter of professional judgment that making the evaluation is compatible with other functions undertaken in behalf of the client. For example, if the lawyer is acting as advocate in defending the client against charges of fraud, it would normally be incompatible with that responsibility for the lawyer to perform an evaluation for others concerning the same or a related transaction. Assuming no such impediment is apparent, however, the lawyer should advise the client of the implications of the evaluation, particularly the lawyer's responsibilities to third persons and the duty to disseminate the findings. 
  
Access to and Disclosure of Information 
  
[5] The quality of an evaluation depends on the freedom and extent of the investigation upon which it is based. Ordinarily a lawyer should have whatever latitude of investigation seems necessary as a matter of professional judgment. Under some circumstances, however, the terms of the evaluation may be limited. For example, certain issues or sources may be categorically excluded, or the scope of search may be limited by time constraints or the noncooperation of persons having relevant information. Any such limitations which are material to the evaluation should be described in the report. If after a lawyer has commenced an evaluation, the client refuses to comply with the terms upon which it was understood the evaluation was to have been made, the lawyer's obligations are determined by law, having reference to the terms of the client's agreement and the surrounding circumstances. 
  
Financial Auditors' Requests for Information 
  
[6] When a question concerning the legal situation of a client arises at the instance of the client's financial auditor and the question is referred to the lawyer, the lawyer's response may be made in accordance with procedures recognized in the legal profession. Such a procedure is set forth in the American Bar Association Statement of Policy Regarding Lawyers' Responses to Auditors' Requests for Information, adopted in 1975.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  

——————————

Rule 2.4. Lawyer serving as third-party neutral

Rules text
(a)  A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that has arisen between them. Service as a third-party neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter. 
  
(b)  A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not representing them. When the lawyer knows or reasonably should know that a party does not understand the lawyer's role in the matter, the lawyer shall explain the difference between the lawyer's role as a third-party neutral and a lawyer's role as one who represents a client. 
  
(c)  When one or more of the parties in a mediation is a current or former client of the neutral lawyer or the neutral's law firm, a lawyer may serve as a third-party neutral only if the matter in which the lawyer serves as a third-party neutral is not the same matter in which the lawyer or law firm represents or represented the party and all parties give informed consent, confirmed in writing. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] Alternative dispute resolution has become a substantial part of the civil justice system. Aside from representing clients in dispute resolution processes, lawyers often serve as third-party neutrals. A third-party neutral is a person, such as a mediator, arbitrator, conciliator or evaluator, who assists the parties, represented or unrepresented, in the resolution of a dispute or in the arrangement of a transaction. Whether a third-party neutral serves primarily as a facilitator, evaluator or decision maker depends on the particular process that is either selected by the parties or mandated by a court.  
  
[2] The role of a third-party neutral is not unique to lawyers, although, in some court-connected contexts, only lawyers are allowed to serve in this role or to handle certain types of cases. In performing this role, the lawyer may be subject to court rules or other law that apply either to third-party neutrals generally or to lawyers serving as third-party neutrals. Lawyer-neutrals may also be subject to various codes of ethics, such as the Code of Ethics for Arbitration in Commercial Disputes prepared by a joint committee of the American Bar Association and the American Arbitration Association or the Model Standards of Conduct for Mediators jointly prepared by the American Bar Association, the American Arbitration Association and the Society of Professionals in Dispute Resolution.  
  
[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role may experience unique problems as a result of differences between the role of a third-party neutral and a lawyer's service as a client representative. The potential for confusion is significant when the parties are unrepresented in the process. Thus, paragraph (b) requires a lawyer-neutral to inform unrepresented parties that the lawyer is not representing them. For some parties, particularly parties who frequently use dispute-resolution processes, this information will be sufficient. For others, particularly those who are using the process for the first time, more information will be required. Where appropriate, the lawyer should inform unrepresented parties of the important differences between the lawyer's role as a third-party neutral and a lawyer's role as a client representative, including the inapplicability of the attorney-client evidentiary privilege. The extent of disclosure required under this paragraph will depend on the particular parties involved and the subject matter of the proceeding, as well as the particular features of the dispute resolution process selected.  
  
[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve as a lawyer representing a client in the same matter. The conflicts of interest that arise for both the individual lawyer and the lawyer's law firm are addressed in Rule 1.12. 
  
[5] Lawyers who represent clients in alternative dispute-resolution processes are governed by the Rules of Professional Conduct. When the dispute-resolution process takes place before a tribunal, as in binding arbitration (see Rule 1.0(r)), the lawyer's duty of candor is governed by Rule 3.3. Otherwise, the lawyer's duty of candor toward both the third-party neutral and other parties is governed by Rule 4.1.  
  

  Editor's notes. - This rule was adopted effective November 3, 2011.  


Part Three - Advocate


——————————

Rule 3.1. Meritorious Claims and Contentious

Rules text
In the representation of a client, a lawyer shall not: 
  
(a)  file a suit, assert a position, conduct a defense, delay a trial, or take other action on behalf of the client when the lawyer knows or when it is obvious that such action would serve merely to harass or maliciously injure another; 
  
(b)  knowingly advance a claim or defense that is unwarranted under existing law, except that the lawyer may advance such claim or defense if it can be supported by good faith argument for an extension, modification or reversal of existing law. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] The advocate has a duty to use legal procedure for the fullest benefit of the client's cause, but also a duty not to abuse legal procedure. The law, both procedural and substantive, establishes the limits within which an advocate may proceed. However, the law is not always clear and never is static. Accordingly, in determining the proper scope of advocacy, account must be taken of the law's ambiguities and potential for change.  
  
[2] The filing of an action or defense or similar action taken for a client is not frivolous merely because the facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only by discovery. Such action is not frivolous even though the lawyer believes that the client's position ultimately will not prevail. The action is frivolous, however, if the client desires to have the action taken primarily for the purpose of harassing or maliciously injuring a person, or, if the lawyer is unable either to make a good faith argument on the merits of the action taken or to support the action taken by a good faith argument for an extension, modification or reversal of existing law.  
  
[3] It is not ethically improper for a lawyer to file a lawsuit before complete factual support for the claim has been established provided that the lawyer determines that a reasonable lawyer would conclude that there is a reasonable possibility that facts supporting the cause of action can be established after the filing of the claim; and provided future that the lawyer is not required by rules of procedure. or otherwise to represent that the cause of action has an adequate factual basis. If after filing it is discovered that the lawsuit has no merit, the lawyer will dismiss the lawsuit or in the alternative withdraw.  
  
[4] The decision of a court that a claim is not meritorious is not necessarily conclusive of a violation of this Rule.  
  
Law reviews. -  For survey article on legal ethics, see 60 Mercer L. Rev. 237 (2008).  

  For note, "Not Grounds for Discipline: Filing a Claim That Turns Out to Be Unfounded," see 12 Ga. St. B.J. 52 (2007).  


JUDICIAL DECISIONS

Frivolous claims. - An attorney violated Ga. St. Bar R. 4-102(d):3.1(b) by filing a federal  court civil rights action against the attorney's trial counsel and the trial  judge because the attorney should have known that judges acting within their  judicial capacity were immune from suit for money damages; as the pleadings in  the federal case demonstrated strong feelings of paranoia and persecution, the  attorney was suspended from the practice of law until the attorney submitted to  physical and mental examinations and underwent any recommended treatment. In the Matter of Morales, 282 Ga. 471, 651 S.E.2d 84 (2007).  
Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  

No affirmative misrepresentations about effects of plea. - Defendant's claim of ineffectiveness of first appointed counsel lacked merit as the defendant did not contend that counsel affirmatively misrepresented the defendant's eligibility or ineligibility for parole, but merely asserted that counsel failed to sufficiently explain Georgia's parole system to the defendant. Bank of Ozarks v. Kingsland Hospitality, LLC,    F. Supp. 2d    (S.D. Ga. Oct. 5, 2012).  

——————————

Rule 3.2. Expediting Litigation

Rules text
A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] Dilatory practices bring the administration of justice into disrepute.  
  
[2] The reasonableness of a lawyer's effort to expedite litigation must be judged by all of the controlling factors. "Reasonable efforts" do not equate to "instant efforts" and are sufficient if reasonable under the relevant circumstances.  
  
Law reviews. -  For article on the law concerning settlements negotiated by attorneys, see 29 Ga. St. B.J. 10 (1992). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Actions should be expeditious. - Where an attorney did not willfully disregard his client's interests, although he was negligent in not timely checking his mail and messages with respect to notices of a contempt and hearings on the client's requested modification of child visitation, he was found to be in violation of Ga. St. Bar R. 4-102(d):1.3 and Ga. St. Bar R. 4-102(d):3.2, and a suspension of 120 days was imposed. In the Matter of Norton, 279 Ga. 31, 608 S.E.2d 614 (2005).  

Dilatory practices. - An attorney was disbarred when, after filing suit for a client, he did not depose witness before the expiration of the discovery period, falsely said he had requested an extension to file a summary judgment motion, and did not respond to the defendant's summary judgment motion. In the Matter of Brennan, 279 Ga. 58, 609 S.E.2d 355 (2005).  

Disbarment for settling without client's consent. - Special master's finding that an attorney violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.8(e), 1.15(I), 1.15(II), 3.2, 8.4(a)(4), and 9.2 by entering into settlements without the client's authority and the recommendation of disbarment was upheld because the special master was in the best position to observe the parties' demeanor and credibility. In re Ballew, 287 Ga. 371, 695 S.E.2d 573 (2010).  

Disbarment for failure to return funds. - Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, 3.2 and 8.4(A)(4), after the attorney accepted funds from two clients involving U.S. residency, failed to provide services to those clients, leading one client to face deportation, and failed to return funds to the clients when requested. In the Matter of Shahab, 302 Ga. 867, 809 S.E.2d 795 (2018).  
Attorney was disbarred because, in a traffic citations case, the attorney failed to file the required information, the client's license was suspended, the attorney did not refund the client's fee, despite asserting that the attorney would do so, and there was evidence that the attorney served as a public defender and thus was not authorized to represent private clients for a fee; in the habeas corpus action, the attorney failed to file the petition, and the client had to file the petition pro se to preserve the client's rights; and, in the divorce case, the attorney did not remedy the attorney's error in failing to include a quitclaim deed with the divorce decree, and did not return all of the client's fees until the grievance was filed. In the Matter of Holliday, 308 Ga. 216, 839 S.E.2d 518 (2020).  

Failure to perform legal work for which lawyer accepted fees. - Attorney who accepted money for representing clients but did not complete the legal work the attorney was asked to do, and who lied to the clients and the State Bar about what had been done, and who had been disciplined on two prior occasions, violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.5, 1.16, 3.2, 8.1 and 9.3, and was disbarred. In re Kimbrough, 286 Ga. 30, 685 S.E.2d 713 (2009).  

Failure to make client whole meant public reprimand inappropriate. - Attorney's petition for voluntary discipline seeking the imposition of a public reprimand was rejected because the attorney admitted to violating the Georgia Rules of Professional Conduct by failing to complete client work, to adequately communicate with the client, and to refund an unearned fee; and the supreme court was concerned that the attorney had failed to fully repay the monies owed to the client's son, and that the attorney stated the attorney intended to pay as much of the money as the attorney was able, but stated no intention of making the client's son whole. In the Matter of Golub, 306 Ga. 620, 832 S.E.2d 332 (2019).  

Disbarment. - Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  
Disbarment was the proper sanction for an attorney who received settlement funds for clients without providing requested accountings, forged the settlement checks and converted the funds for personal use, lied to clients about the status of the funds, failed to pursue legal matters, did not communicate with the clients, and ignored notices of investigation personally served on the attorney, all in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4,1.5, 1.15(I), 1.15(II), 1.16, 3.2, 8.4, and 9.3. In the Matter of Peebles, 280 Ga. 229, 626 S.E.2d 488 (2006).  
Lawyer was disbarred for misconduct which included misappropriating funds of clients totaling over $435,000, lying to clients and others, presenting false documents to clients and others, writing nonsufficient trust account checks, dismissing a case without the client's consent, and failing to file an answer, leading to a default against a client. In the Matter of Ballard, 280 Ga. 504, 629 S.E.2d 809 (2006).  
An attorney who had violated multiple disciplinary rules in regard to  two clients was properly disbarred; the attorney's conduct included stating  that the attorney would file a motion but never sending any documents to a  client, telling a client that the attorney would refund money to the client but  then making no contact with the client, failing to dismiss a suit after being  notified of a conflict of interest, withdrawing from a suit without notifying  the client, and failing to refund a retainer, and the attorney had already  received a suspension, reprimands, and a formal admonition. In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007).  
An attorney was disbarred because the attorney's admitted conduct of  issuing checks for an escrow account that were returned for insufficient funds,  refusing to respond to the state bar's inquiry regarding the insufficient funds, and failing to return a client's fee, violated numerous state bar rules. In the Matter of Shoemaker, 282 Ga. 470, 651 S.E.2d 82 (2007).  
An attorney was disbarred for violating Ga. St. Bar R. 4-102:3.1 and Ga. St. Bar R. 4-102:9.3 where for 10 years the attorney had filed vexatious and frivolous claims arising out of a judgment against the attorney in a legal malpractice and fraud action; the attorney had shown no remorse and had continued to file untenable claims, and the court had personally witnessed the attorney's recalcitrant behavior. In the Matter of Rolleston, 282 Ga. 513, 651 S.E.2d 739 (2007).  
An attorney violated Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 3.2, 5.5, 8.1, 8.4 and 9.3 by abandoning four clients after doing some work on their cases, leading, in most cases, to dismissal of cases or appeals or interruption of negotiations; failing to communicate with them about their cases; failing to withdraw; and failing to respond to the Georgia Bar's investigation. Therefore, the attorney was disbarred. In the Matter of Levy, 284 Ga. 281, 664 S.E.2d 195 (2008).  
Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  

Failure to return client's case file resulted in disbarment. - Attorney who did not return case files to a client who had discharged the attorney or the client's new counsel and who did not respond to a court order or letters from the State Bar violated Ga. St. Bar R. 4-102(d):1.16, 3.2, 3.5, and 9.3. This conduct, along with other charges, resulted in the attorney's disbarment. In re Henry, 285 Ga. 871, 684 S.E.2d 624 (2009).  

Petition for voluntary discipline requesting suspension rejected. - Court rejected an attorney's petition for voluntary discipline under Ga. St. Bar R. 4-227(b), in which the attorney argued that a six-month suspension was adequate discipline for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16(d), and 3.2. In light of the record, including a prior two-year suspension and three reprimands, a six-month suspension was not appropriate. In the Matter of Boykin, 290 Ga. 871, 725 S.E.2d 324 (2012).  
Court rejected an attorney's petition for voluntary discipline requesting suspension based on violations of Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, and 3.2. A violation of either Rule 1.2 or Rule 1.3 could be punished by disbarment, and despite the mitigating factors, the attorney's past disciplinary history remained a significant aggravating factor. In the Matter of Boykin, 293 Ga. 255, 744 S.E.2d 772 (2013).  

Cited in In re Toler, 276 Ga. 228, 576 S.E.2d 898 (2003); In the Matter of Silvis, 283 Ga. 587, 663 S.E.2d 141 (2008).  

——————————

Rule 3.3. Candor Toward the Tribunal

Rules text
(a)  A lawyer shall not knowingly: 
  
(1)  make a false statement of material fact or law to a tribunal; 
  
(2)  fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client; 
  
(3)  fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 
  
(4)  offer evidence that the lawyer knows to be false. If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures. 
  
(b)  The duties stated in paragraph (a) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6. 
  
(c)  A lawyer may refuse to offer evidence that the lawyer reasonably believes is false. 
  
(d)  In an ex parte proceeding, other than grand jury proceedings, a lawyer shall inform the tribunal of all material facts known to the lawyer that the lawyer reasonably believes are necessary to enable the tribunal to make an informed decision, whether or not the facts are adverse. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a tribunal. See Rule 1.0(r) for the definition of "tribunal." It also applies when the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal's adjudicative authority, such as a deposition. Thus, for example, paragraph (a)(4) requires a lawyer to take reasonable remedial measures if the lawyer comes to know that a client who is testifying in a deposition has offered evidence that is false.  
  
[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that undermines the integrity of the adjudicative process. A lawyer acting as an advocate in an adjudicative proceeding has an obligation to present the client's case with persuasive force. Performance of that duty while maintaining confidences of the client, however, is qualified by the advocate's duty of candor to the tribunal. Consequently, although a lawyer in an adversary proceeding is not required to present an impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false statements of law or fact or evidence that the lawyer knows to be false. 
  
Representations by a Lawyer 
  
[3] An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not required to have personal knowledge of matters asserted therein, for litigation documents ordinarily present assertions by the client, or by someone on the client's behalf, and not assertions by the lawyer. Compare Rule 3.1. However, an assertion purporting to be on the lawyer's own knowledge, as in an affidavit by the lawyer or in a statement in open court, may properly be made only when the lawyer knows the assertion is true or believes it to be true on the basis of a reasonably diligent inquiry. There are circumstances where failure to make a disclosure is the equivalent of an affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to commit or assist the client in committing a fraud applies in litigation. Regarding compliance with Rule 1.2(d), see the Comment to that Rule. See also the Comment to Rule 8.4(b).  
  
Legal Argument 
  
[4] Legal argument based on a knowingly false representation of law constitutes dishonesty toward the tribunal. A lawyer is not required to make a disinterested exposition of the law, but must recognize the existence of pertinent legal authorities. Furthermore, as stated in paragraph (a)(3), an advocate has a duty to disclose directly adverse authority in the controlling jurisdiction that has not been disclosed by the opposing party. The underlying concept is that legal argument is a discussion seeking to determine the legal premises properly applicable to the case.  
  
Offering Evidence 
  
[5] Paragraph (c) allows that the lawyer refuse to offer evidence that the lawyer knows to be false, regardless of the client's wishes. This duty is premised on the lawyer's obligation as an officer of the court to prevent the trier of fact from being misled by false evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the purpose of establishing its falsity.  
  
[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the persuasion is ineffective and the lawyer continues to represent the client, the lawyer may refuse to offer the false evidence. If only a portion of a witness's testimony will be false, the lawyer may call the witness to testify but may not elicit from the witness the testimony that the lawyer knows is false.  
  
[7] The duties stated in paragraphs (a), (b) and (c) apply to all lawyers, including defense counsel in criminal cases. In some jurisdictions, however, courts have required counsel to present the accused as a witness or to give a narrative statement if the accused so desires, even if counsel knows that the testimony or statement will be false. The obligation of the advocate under the Rules of Professional Conduct is subordinate to such requirements. See also Comment [9].  
  
[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false. A lawyer's reasonable belief that evidence is false does not preclude its presentation to the trier of fact. A lawyer's knowledge that evidence is false, however, can be inferred from the circumstances. See Rule 1.0(i). Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood. 
  
[9] Although paragraph (a)(4) only prohibits a lawyer from offering evidence the lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably believes is false. Offering such proof may reflect adversely on the lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's effectiveness as an advocate. Because of the special protections historically provided criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but does not know that the testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must honor the client's decision to testify. See also Comment [7].  
  
Remedial Measures 
  
[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know that the evidence is false. Or, a lawyer may be surprised when the lawyer's client, or another witness called by the lawyer, offers testimony the lawyer knows to be false, either during the lawyer's direct examination or in response to cross-examination by the opposing lawyer. In such situations or if the lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer must take reasonable remedial measures. In such situations, the advocate's proper course is to remonstrate with the client confidentially, advise the client of the lawyer's duty of candor to the tribunal and seek the client's cooperation with respect to the withdrawal or correction of the false statements or evidence. If that fails, the advocate must take further remedial action. If withdrawal from the representation is not permitted or will not undo the effect of the false evidence, the advocate must make such disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing so requires the lawyer to reveal information that otherwise would be protected by Rule 1.6. It is for the tribunal then to determine what should be done - making a statement about the matter to the trier of fact, ordering a mistrial, or perhaps nothing.  
  
[11] The disclosure of a client's false testimony can result in grave consequences to the client, including not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the court, thereby subverting the truth-finding process which the adversary system is designed to implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the existence of false evidence, the client can simply reject the lawyer's advice to reveal the false evidence and insist that the lawyer keep silent. Thus the client could in effect coerce the lawyer into being a party to fraud on the court.  
  
Preserving Integrity of Adjudicative Process 
  
[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully communicating with a witness, juror, court official or other participant in the proceeding, unlawfully destroying or concealing documents or other evidence or failing to disclose information to the tribunal when required by law to do so.  
  
Duration of Obligation 
  
[13] A practical time limit on the obligation to rectify false evidence or false statements of law and fact has to be established. The conclusion of the proceeding is a reasonably definite point for the termination of the obligation. A proceeding has concluded within the meaning of this Rule when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed.  
  
Ex Parte Proceedings 
  
[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a tribunal should consider in reaching a decision; the conflicting position is expected to be presented by the opposing party. However, in any ex parte proceeding, such as an application for a temporary restraining order, there is no balance of presentation by opposing advocates. The object of an ex parte proceeding is nevertheless to yield a substantially just result. The judge has an affirmative responsibility to accord the absent party just consideration. The lawyer for the represented party has the correlative duty to make disclosures of material facts known to the lawyer and that the lawyer reasonably believes are necessary to an informed decision.  
  
Withdrawal 
  
[15] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does not require that the lawyer withdraw from the representation of a client whose interests will be or have been adversely affected by the lawyer's disclosure. The lawyer may, however, be required by Rule 1.16(a) to seek permission of the tribunal to withdraw if the lawyer's compliance with this Rule's duty of candor results in such an extreme deterioration of the client-lawyer relationship that the lawyer can no longer competently represent the client. Also see Rule 1.16(b) for the circumstances in which a lawyer will be permitted to seek a tribunal's permission to withdraw. In connection with a request for permission to withdraw that is premised on a client's misconduct, a lawyer may reveal information relating to the representation only to the extent reasonably necessary to comply with this Rule or as otherwise permitted by Rule 1.6. 
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For article, "We All Make Mistakes," see 16 (No. 5) Ga. St. B.J. 44 (2011).  


JUDICIAL DECISIONS

Lack of factual or legal basis. - Because all the defendants in a civil rights action in federal court  filed by an attorney were merely carrying out their assigned functions, the  attorney's pleadings that alleged the court of appeals judges did not tell the  truth simply because those judges ruled against the attorney lacked any factual  or legal basis and thus violated Ga. St. Bar R. 4-102(d):3.3(a)(1); as the  pleadings demonstrated strong feelings of paranoia and persecution, the  attorney was suspended from the practice of law until the attorney submitted to  physical and mental examinations and underwent any recommended treatment. In the Matter of Morales, 282 Ga. 471, 651 S.E.2d 84 (2007).  

Counsel cannot knowingly offer false evidence. - Trial counsel was not ineffective for failing to present an alibi defense because an appellant admitted that the appellant committed the armed robberies, and Ga. St. Bar R. 3.3(a)(4) prohibited trial counsel from knowingly offering false evidence. Boykins-White v. State, 305 Ga. App. 827, 701 S.E.2d 221 (2010).  
Habeas court erred in granting relief to a rape defendant based on the court's erroneous finding that the prosecutor allowed the victim to testify despite knowing that the victim was lying because the prosecutor later testified the prosecutor did not know that the victim testified falsely, but only held that opinion; also, this finding was barred by collateral estoppel based on evidence offered at a hearing on defendant's motion for new trial. The violation of ethical rules did not constitute a due process deprivation. Washington v. Hopson, 299 Ga. 358, 788 S.E.2d 362 (2016).  

Presentation of false evidence. - Attorney was suspended from the practice of law in the State of Georgia for six months and publicly reprimanded after the attorney made false statements to the Court of Appeals; at the time briefs were filed there, the record was fully developed and the attorney's continued assertions regarding the authority of the client's Board of Directors to file bankruptcy were false based upon the evidence presented. In the Matter of Wright, 291 Ga. 841, 732 S.E.2d 275 (2012).  

Disbarment warranted. - Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  
Attorney who violated Ga. St. Bar R. 4-102(d):3.3, 4.2, and 8.4 by becoming romantically involved with a client, who then began dating another woman, leading the attorney to surreptitiously surveil the former client and the other woman, to falsely disparage the other woman to the woman's employer, and to make false statements to tribunals when stalking and defamation claims were made against her, was disbarred. In the Matter of Jefferson, 307 Ga. 50, 834 S.E.2d 73 (2019), cert. denied, 2020 U.S. LEXIS 1084, 206 L. Ed. 2d 202 (U.S. 2020).  
Attorney's conduct in associating with a non-lawyer who advertised mortgage loan modification services to consumers and allowing the associate to set up a business entity and an account and to market the services in the attorney's name, along with the attorney's failure to pay bankruptcy filing fees, violated Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 3.3, and 5.3; given the attorney's selfish motive and lack of remorse, disbarment was appropriate. In the Matter of Taylor, 306 Ga. 622, 832 S.E.2d 328 (2019).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  

Mitigating factors warranted suspension. - In a petition for voluntary discipline, an attorney, a Chapter 13 trustee, who violated Ga. St. Bar R. 4-102(d):3.3(a)(1) and 3.4(f) by instructing staff to delete a recording of a settlement conference and then claiming in a pleading that no recording existed due to mechanical error was suspended for three months. There were mitigating factors of lack of prior disciplinary history, admitting the conduct upon inquiry by the United States Trustee's Office, correcting the misrepresentation, and not obtaining financial or other gain from the misconduct. In the Matter of Bone, 283 Ga. 147, 657 S.E.2d 244 (2008).  


RESEARCH REFERENCES

ALR. - Disciplinary action against attorney based on communications to judge respecting merits of cause, 22 A.L.R.4th 917.  

——————————

Rule 3.4. Fairness to Opposing Party and Counsel

Rules text
A lawyer shall not: 
  
(a)  unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act; 
  
(b) (1)  falsify evidence; 
  
(2)  counsel or assist a witness to testify falsely; or 
  
(3)  pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the testimony or the outcome of the case. But a lawyer may advance, guarantee, or acquiesce in the payment of: 
  
(i)  expenses reasonably incurred by a witness in preparation, attending or testifying; or 
  
(ii)  reasonable compensation to a witness for the loss of time in preparing, attending or testifying; or 
  
(iii)  a reasonable fee for the professional services of an expert witness; 
  
(c)  Reserved; 
  
(d)  Reserved; 
  
(e)  Reserved; 
  
(f)  request a person other than a client to refrain from voluntarily giving relevant information to another party unless: 
  
(1)  the person is a relative or an employee or other agent of a client; or the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information; and 
  
(2)  the information is not otherwise subject to the assertion of a privilege by the client; and 
  
(g)  use methods of obtaining evidence that violate the legal rights of the opposing party or counsel; or 
  
(h)  present, participate in presenting or threaten to present criminal charges solely to obtain an advantage in a civil matter. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] The procedure of the adversary system contemplates that the evidence in a case is to be marshaled competitively by the contending parties. Fair competition in the adversary system is secured by prohibitions against destruction or concealment of evidence, improperly influencing witnesses, obstructive tactics in discovery procedure, and the like.  
  
[2] Documents and other items of evidence are often essential to establish a claim or defense. Subject to evidentiary privileges, the right of an opposing party, including the government, to obtain evidence through discovery or subpoena is an important procedural right. The exercise of that right can be frustrated if relevant material is altered, concealed or destroyed. Applicable law in many jurisdictions makes it an offense to destroy material for purpose of impairing its availability in a pending proceeding or one whose commencement can be foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a) applies to evidentiary material generally, including computerized information.  
  
[3] Reserved. 
  
[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving information to another party, for the employees may identify their interests with those of the client. See also Rule 4.2.  
  
[5] As to paragraph (g), the responsibility to a client requires a lawyer to subordinate the interests of others to those of the client, but that responsibility does not imply that a lawyer may disregard the rights of the opposing party or counsel. It is impractical to catalogue all such rights, but they include legal restrictions on methods of obtaining evidence.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For article, "We All Make Mistakes," see 16 (No. 5) Ga. St. B.J. 44 (2011).  

  For comment, "Whose Story Is it, Anyway?," see 21 Ga. St. Bar J. 32 (Oct. 2015).  


JUDICIAL DECISIONS

Since federal law under which an action was brought protected plaintiff's access to co-employees for information relating to it, attorney did not violate this standard by obtaining the recorded statements of co-employees; the statements were protected from discovery by § 9-11-26(b)(3). Norfolk S. Ry. v. Thompson, 208 Ga. App. 240, 430 S.E.2d 371 (1993), cert. denied, 208 Ga. App. 910, 430 S.E.2d 371 (1993).  

Mitigating factors warranted suspension. - In a petition for voluntary discipline, an attorney, a Chapter 13 trustee, who violated Ga. St. Bar R. 4-102(d):3.3(a)(1) and 3.4(f) by instructing staff to delete a recording of a settlement conference and then claiming in a pleading that no recording existed due to mechanical error was suspended for three months. There were mitigating factors of lack of prior disciplinary history, admitting the conduct upon inquiry by the United States Trustee's Office, correcting the misrepresentation, and not obtaining financial or other gain from the misconduct. In the Matter of Bone, 283 Ga. 147, 657 S.E.2d 244 (2008).  


ADVISORY OPINIONS

Issuing subpoenas. - It is a violation of this standard for an attorney to issue a subpoena pursuant to § 9-11-45 when no notice of deposition has been filed and served upon all parties and when no deposition has in fact been scheduled. Adv. Op. No. 40 (Sept. 21, 1984).  
It is a violation of former Standard 4 of Rule 4-102 for an attorney to issue a subpoena for the production of documents pursuant to § 24-10-22(a), directing the witness to appear at a lawyer's office or some other location, when in fact no hearing or trial is taking place and no notice of such subpoena is served upon opposing counsel. Adv. Op. No. 40 (Sept. 21, 1984).  

Client's contracting with expert witness consulting service. - An attorney does not violate former Standard 24 of Rule 4-102 by participating in a case in which his client has contracted with an expert witness consulting service to provide an expert witness in the case, as long as the contract does not impair the attorney's strategic and tactical responsibility to decide which witnesses to call and what evidence and testimony to present on behalf of the client. Adv. Op. No. 48 (July 26, 1985).  

Attorney may interview an employee of a corporate defendant without the consent of either the corporation or its counsel if the employee is not the person for whose acts or omissions the corporation is being sued and if the person is not an officer or director or other employee with authority to bind the corporation. Adv. Op. No. 87-6 (July 12, 1989).  

Attorney may not ethically interview an employee of a corporation which is an opposing party in pending litigation without the consent of the corporation or the corporation's counsel where the employee is either: (1) An officer or director or other employee with authority to bind the corporation; or (2) An employee whose acts or omissions may be imputed to the corporation in relation to subject matter of the case. Adv. Op. No. 87-6 (July 12, 1989).  

——————————

Rule 3.5. Impartiality and Decorum of the Tribunal

Rules text
A lawyer shall not, without regard to whether the lawyer represents a client in the matter: 
  
(a)  seek to influence a judge, juror, prospective juror or other official by means prohibited by law; 
  
(b)  communicate ex parte with such a person except as permitted by law; 
  
(c)  communicate with a juror or prospective juror after discharge of the jury if: 
  
(1)  the communication is prohibited by law or court order; 
  
(2)  the juror has made known to the lawyer a desire not to communicate; or 
  
(3)  the communication involves misrepresentation, coercion, duress or harassment. 
  
(d)  engage in conduct intended to disrupt a tribunal. 
  
The maximum penalty for a violation of paragraph (a) or paragraph (c) of this Rule is disbarment. The maximum penalty for a violation of paragraph (b) or paragraph (d) of this Rule is a public reprimand. 
  

Comment 
  
[1] Many forms of improper influence upon the tribunal are proscribed by criminal law. All of those are specified in the Georgia Code of Judicial Conduct with which an advocate should be familiar. Attention is also directed to Rule 8.4. Misconduct., which governs other instances of improper conduct by a lawyer/candidate.  
  
[2] If we are to maintain the integrity of the judicial process, it is imperative that an advocate's function be limited to the presentation of evidence and argument, to allow a cause to be decided according to law. The exertion of improper influence is detrimental to that process. Regardless of an advocate's innocent intention, actions which give the appearance of tampering with judicial impartiality are to be avoided. The activity proscribed by this Rule should be observed by the advocate in such a careful manner that there is no appearance of impropriety.  
  
[3A] The Rule with respect to ex parte communications limits direct communications except as may be permitted by law. Thus, court rules or case law must be referred to in order to determine whether certain ex parte communications are legitimate. Ex parte communications may be permitted by statutory authorization.  
  
[3B] A lawyer who obtains a judge's signature on a decree in the absence of the opposing lawyer where certain aspects of the decree are still in dispute may have violated Rule 3.5. Impartiality and Decorum of the Tribunal., regardless of the lawyer's good intentions or good faith.  
  
[4] A lawyer may communicate as to the merits of the cause with a judge in the course of official proceedings in the case, in writing if the lawyer simultaneously delivers a copy of the writing to opposing counsel or to the adverse party if the party is not represented by a lawyer, or orally upon adequate notice to opposing counsel or to the adverse party if the party is not represented by a lawyer.  
  
[5] If the lawyer knowingly instigates or causes another to instigate a communication proscribed by Rule 3.5, Impartiality and Decorum of the Tribunal., a violation may occur.  
  
[6] Direct or indirect communication with a juror during the trial is clearly prohibited. A lawyer may not avoid the proscription of Rule 3.5. Impartiality and Decorum of the Tribunal., by using agents to communicate improperly with jurors. A lawyer may be held responsible if the lawyer was aware of the client's desire to establish contact with jurors and assisted the client in doing so.  
  
[7] A lawyer may on occasion want to communicate with a juror after the jury has been discharged. The lawyer may do so unless the communication is prohibited by law or a court order but must respect the desire of the juror not to talk with the lawyer. The lawyer may not engage in improper conduct during the communication.  
  
[8] While a lawyer may stand firm against abuse by a judge, the lawyer's actions should avoid reciprocation. Fairness and impartiality of the trial process is strengthened by the lawyer's protection of the record for subsequent review and this preserves the professional integrity of the legal profession by patient firmness.  
  

  Editor's notes. - This rule was amended effective July 9, 2015.  
Law reviews. -  For article, "Don't Let Your Chitchat Cross the Line,"  see 16 (No. 4) Ga. St. B.J. 48 (2010). For annual survey on legal ethics, see 68 Mercer L. Rev. 167 (2016).  


JUDICIAL DECISIONS

Failure to return client's case file after court order. - Attorney who did not return case files to a client who had discharged the attorney or the client's new counsel and who did not respond to a court order or letters from the State Bar violated Ga. St. Bar R. 4-102(d):1.16, 3.2, 3.5, and 9.3. This conduct, along with other charges, resulted in the attorney's disbarment. In re Henry, 285 Ga. 871, 684 S.E.2d 624 (2009).  

Intoxicated in court and threatening opposing counsel. - Attorney who took retainers to represent clients in criminal matters but abandoned or mishandled the cases and failed to return unearned fees, appeared intoxicated in court and at a jail, and threatened a prosecutor with bodily injury during court, violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.16(d), 3.5(d), 4.1(a), 7.3(d), and 8.4(a)(4) and was disbarred. In the Matter of Morris, 302 Ga. 862, 809 S.E.2d 799 (2018).  

Cited in In re Toler, 276 Ga. 228, 576 S.E.2d 898 (2003).  

——————————

Rule 3.6. Trial Publicity

Rules text
(a)  A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that a person would reasonably believe to be disseminated by means of public communication if the lawyer knows or reasonably should know that it will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter. 
  
(b)  Reserved. 
  
(c)  Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity. 
  
(d)  No lawyer associated in a firm or government entity with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a). 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] It is difficult to strike a balance between protecting the right to a fair trial and safeguarding the right of free expression. Preserving the right to a fair trial necessarily entails some curtailment of the information that may be disseminated about a party prior to trial, particularly where trial by jury is involved. If there were no such limits, the result would be the practical nullification of the protective effect of the rules of forensic decorum and the exclusionary rules of evidence. On the other hand, there are vital social interests served by the free dissemination of information about events having legal consequences and about legal proceedings themselves. The public has a right to know about threats to its safety and measures aimed at assuring its security. It also has a legitimate interest in the conduct of judicial proceedings, particularly in matters of general public concern. Furthermore, the subject matter of legal proceedings is often of direct significance in debate and deliberation over questions of public policy.  
  
[2] Special rules of confidentiality may validly govern proceedings in juvenile, domestic relations and mental disability proceedings, and perhaps other types of litigation.  
  
[3] The Rule sets forth a basic general prohibition against a lawyer's making statements that the lawyer knows or should know will have a substantial likelihood of materially prejudicing an adjudicative proceeding. Recognizing that the public value of informed commentary is great and the likelihood of prejudice to a proceeding by the commentary of a lawyer who is not involved in the proceeding is small, the rule applies only to lawyers who are, or who have been involved in the investigation or litigation of a case, and their associates.  
  
[4] Reserved. 
  
[5A] There are, on the other hand, certain subjects which are more likely than not to have a material prejudicial effect on a proceeding, particularly when they refer to a civil matter triable to a jury, a criminal matter, or any other proceeding that could result in incarceration. These subjects relate to:  
  
(a) the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or witness, or the identity of a witness, or the expected testimony of a party or witness;  
  
(b) in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to the offense or the existence or contents of any confession, admission, or statement given by a defendant or suspect or that person's refusal or failure to make a statement;  
  
(c) the performance or results of any examination or test or the refusal or failure of a person to submit to an examination or test, or the identity or nature of physical evidence expected to be presented;  
  
(d) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that could result in incarceration;  
  
(e) information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in a trial and that would, if disclosed, create a substantial risk of prejudicing an impartial trial; or  
  
(f) the fact that a defendant has been charged with a crime, unless there is included therein a statement explaining that the charge is merely an accusation and that the defendant is presumed innocent until and unless proven guilty.  
  
[5B] In addition, there are certain subjects which are more likely than not to have no material prejudicial effect on a proceeding. Thus, a lawyer may usually state:  
  
(a) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;  
  
(b) information contained in a public record;  
  
(c) that an investigation of a matter is in progress;  
  
(d) the scheduling or result of any step in litigation;  
  
(e) a request for assistance in obtaining evidence and information necessary thereto;  
  
(f) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and  
  
(g) in a criminal case, in addition to subparagraphs (1) through (6):  
  
(i) the identity, residence, occupation and family status of the accused;  
  
(ii) if the accused has not been apprehended, information necessary to aid in apprehension of that person;  
  
(iii) the fact, time and place of arrest; and  
  
(iv) the identity of investigating and arresting officers or agencies and the length of the investigation.  
  
[6] Another relevant factor in determining prejudice is the nature of the proceeding involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials may be less sensitive. Non-jury hearings and arbitration proceedings may be even less affected. The Rule will still place limitations on prejudicial comments in these cases, but the likelihood of prejudice may be different depending on the type of proceeding.  
  
[7] Finally, extrajudicial statements that might otherwise raise a question under this Rule may be permissible when they are made in response to statements made publicly by another party, another party's lawyer, or third persons, where a reasonable lawyer would believe a public response is required in order to avoid prejudice to the lawyer's client. When prejudicial statements have been publicly made by others, responsive statements may have the salutary effect of lessening any resulting adverse impact on the adjudicative proceeding. Such responsive statements should be limited to contain only such information as is necessary to mitigate undue prejudice created by the statements made by others.  
  
Law reviews. -  For article, "'May It Please the Camera, ... I Mean the Court' - An Intrajudicial Solution to an Extrajudicial Problem," see 39 Ga. L. Rev. 83 (2004).  


JUDICIAL DECISIONS

Order overbroad. - Ga. St. Bar R. 4-102(d):3.6 required a finding that extrajudicial statements to media members would have had a substantial likelihood of materially prejudicing the trial; where, in restricting the extrajudicial statements to the media members by the non-lawyers, the parties, experts, witnesses, and investigators involved in a criminal trial, a trial court failed to find, based on evidence in the record, that the extrajudicial statements would have had a substantial likelihood of materially prejudicing the trial, and to the extent the order contravened Ga. St. Bar R. 4-102(d):3.6, it was overbroad, and was reversed.  

——————————

Rule 3.7. Lawyer as Witness

Rules text
(a)  A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness except where: 
  
(1)  the testimony relates to an uncontested issue; 
  
(2)  the testimony relates to the nature and value of legal services rendered in the case; or 
  
(3)  disqualification of the lawyer would work substantial hardship on the client. 
  
(b)  A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] Combining the roles of advocate and witness can prejudice the opposing party and can involve a conflict of interest between the lawyer and client.  
  
[2] The opposing party has proper objection where the combination of roles may prejudice that party's rights in the litigation. A witness is required to testify on the basis of personal knowledge, while an advocate is expected to explain and comment on evidence given by others. It may not be clear whether a statement by an advocate-witness should be taken as proof or as an analysis of the proof.  
  
[3] Paragraph (a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the dual role are purely theoretical. Paragraph (a)(2) recognizes that where the testimony concerns the extent and value of legal services rendered in the action in which the testimony is offered, permitting the lawyers to testify avoids the need for a second trial with new counsel to resolve that issue. Moreover, in such a situation the judge has firsthand knowledge of the matter in issue; hence, there is less dependence on the adversary process to test the credibility of the testimony.  
  
[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is required between the interests of the client and those of the opposing party. Whether the opposing party is likely to suffer prejudice depends on the nature of the case, the importance and probable tenor of the lawyer's testimony, and the probability that the lawyer's testimony will conflict with that of other witnesses. Even if there is risk of such prejudice, in determining whether the lawyer should be disqualified, due regard must be given to the effect of disqualification on the lawyer's client. It is relevant that one or both parties could reasonably foresee that the lawyer would probably be a witness. The principle of imputed disqualification stated in Rule 1.10: Imputed Disqualification has no application to this aspect of the problem.  
  
[5] Whether the combination of roles involves an improper conflict of interest with respect to the client is determined by Rule 1.7: Conflict of Interest: General Rule or Rule 1.9: Conflict of Interest: Former Client. For example, if there is likely to be substantial conflict between the testimony of the client and that of the lawyer or a member of the lawyer's firm, the representation is improper. The problem can arise whether the lawyer is called as a witness on behalf of the client or is called by the opposing party. Determining whether or not such a conflict exists is primarily the responsibility of the lawyer involved. See Comment to Rule 1.7: Conflict of Interest. If a lawyer who is a member of a firm may not act as both advocate and witness by reason of conflict of interest, Rule 1.10: Imputed Disqualification disqualifies the firm also.  
  
Law reviews. -  For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006).  


JUDICIAL DECISIONS

Disqualification denied. - In a patent infringement case in which some members of the law firm representing plaintiffs, the patent holder and licensee, might be called as witnesses, the alleged patent infringers' motion to disqualify the law firm was denied. Emory Univ. v. Nova Biogenetics, Inc.,    F. Supp. 2d    (N.D. Ga. Sept. 19, 2006).  
Developers' counsel was not disqualified because of the submission of an affidavit from counsel in opposition to a county's summary judgment motion because the affidavit did not make the counsel a likely necessary witness under N.D. Ga. R. 83.1(C) and Ga. St. Bar R. 4-102(d):3.7 absent a showing that the information was unobtainable elsewhere. Further, counsel was merely summarizing the actual voting applications of the county as reflected in meeting minutes, and the counsel claimed only to have personal knowledge of the accuracy of the charts and not the intentions of the county. Hallmark Developers v. Fulton County,    F. Supp. 2d    (N.D. Ga. Sept. 27, 2004).  

Defense attorney was not subject to disqualification as a necessary witness to a child's statement. - Molestation defendant's attorney was not subject to disqualification on the basis that the attorney's testimony was necessary for admission of a child's statement in the attorney's presence under O.C.G.A. § 24-3-16. The testimony was not necessary under Ga. St. Bar R. 4-102(d):3.7(a) because the child's mother was present at the interview and could testify to the circumstances of the statement. Schaff v. State, 304 Ga. App. 638, 697 S.E.2d 305 (2010).  

Cited in Iguana, LLC v. Lanham,    F. Supp. 2d    ,    F. Supp. 2d    (M.D. Ga. Dec. 19, 2008).  


ADVISORY OPINIONS

Applicability to outside associated lawyer or law firm. - It is not improper for a law firm to associate another lawyer or law firm for providing consultation and advice to the firm's clients on specialized matters and to identify that lawyer or law firm as "special counsel" for that specialized area of the law. The relationship between the law firm and special counsel must be a bona fide relationship. The vicarious disqualification rule requiring the additional disqualification of a partner or associate of a disqualified lawyer does not apply to the outside associated lawyer or law firm. Adv. Op. No. 93-1 (Feb. 18, 1993), but see Adv. Op. No. 05-13 (June 21, 2007).  

——————————

Rule 3.8. Special Responsibilities of a Prosecutor

Rules text
The prosecutor in a criminal case shall:  
  
(a)  refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause; 
  
(b)  refrain from making any effort to prevent the accused from exercising a reasonable effort to obtain counsel; 
  
(c)  Reserved. 
  
(d)  make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or that mitigates the offense; 
  
(e)  exercise reasonable care to prevent persons who are under the direct supervision of the prosecutor from making an extrajudicial statement that the prosecutor would be prohibited from making under subsection (g) of this Rule; 
  
(f)  not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes: 
  
(1)  the information sought is not protected from disclosure by any applicable privilege; 
  
(2)  the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and 
  
(3)  there is no other feasible alternative to obtain the information; and 
  
(g)  except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This responsibility carries with it specific obligations to see that the defendant is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence. Precisely how far the prosecutor is required to go in this direction is a matter of debate and varies in different jurisdictions. Many jurisdictions have adopted the ABA Standards of Criminal Justice Relating to the Prosecution Function, which in turn are the product of prolonged and careful deliberation by lawyers experienced in both criminal prosecution and defense. Applicable law may require other measures by the prosecutor and knowing disregard of those obligations or a systematic abuse of prosecutorial discretion could constitute a violation of Rule 8.4: Misconduct.  
  
[2] Reserved. 
  
[3] Reserved. 
  
[4] Paragraph (f) is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal proceedings to those situations in which there is a genuine need to intrude into the client-lawyer relationship. 
  
[5] Paragraph (g) supplements Rule 3.6: Trial Publicity, which prohibits extrajudicial statements that have a substantial likelihood of prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor's extrajudicial statement can create the additional problem of increasing public condemnation of the accused. Although the announcement of an indictment, for example, will necessarily have severe consequences for the accused, a prosecutor can, and should, avoid comments which have no legitimate law enforcement purpose and have a substantial likelihood of increasing public opprobrium of the accused. Nothing in this Comment is intended to restrict the statements which a prosecutor may make which comply with Rule 3.6(b) or 3.6(c): Trial Publicity.  
  
Law reviews. -  For article, " 'May It Please the Camera, ... I Mean the Court' - An Intrajudicial Solution to an Extrajudicial Problem," see 39 Ga. L. Rev. 83 (2004).  

  For comment, "Discretion Versus Supersession:  Calibrating the Power Balance Between Local Prosecutors and State Officials," see 68 Emory L.J. 95 (2018).  


JUDICIAL DECISIONS

Partner or associate of part-time solicitor of state court. - Until local and state governments devise means to avoid the necessity of part-time solicitors, an actual conflict of interest must be shown in order for a partner or an associate of a part-time solicitor of a state court to be disqualified from representation of a defendant in a criminal case before a superior court; this must be done on an ad hoc basis. Thompson v. State, 254 Ga. 393, 330 S.E.2d 348 (1985).  

Former attorney general not disqualified. - A former Georgia Attorney General was not disqualified from representing challengers to statutes, (§§ 32-6-75.1 through 32-6-75.3) allowing trimming of vegetation to facilitate viewing of outdoor advertising signs, due to official opinions or prior litigation. Outdoor Adv. Ass'n of Ga. v. Garden Club of Ga., Inc., 272 Ga. 146, 527 S.E.2d 856 (2000).  

Prosecutor cannot knowingly offer false evidence. - Habeas court erred in granting relief to a rape defendant based on the court's erroneous finding that the prosecutor allowed the victim to testify despite knowing that the victim was lying because the prosecutor later testified the prosecutor did not know that the victim testified falsely, but only held that opinion; also, this finding was barred by collateral estoppel based on evidence offered at a hearing on the defendant's motion for a new trial. The violation of ethical rules did not constitute a due process deprivation. Washington v. Hopson, 299 Ga. 358, 788 S.E.2d 362 (2016).  

Brady violation by prosecutor. - Attorney was not disciplined following a complaint that as a prosecutor the attorney committed a Brady violation in a criminal case involving sex abuse against a defendant because the State Bar failed to establish a clear-cut Brady violation to warrant discipline under Ga. St. Bar R. 4-102(d):3.8(d) as the information was disclosed at trial ultimately and the defendant was given an opportunity to cross-examine the victim. In the Matter of Lee, 301 Ga. 74, 799 S.E.2d 766 (2017).  
Brady applies irrespective of the good faith or bad faith of the prosecution and intent likewise is irrelevant in considering whether Ga. St. Bar R. 4-102(d):3.8(d) has been violated; an unintentional violation of Brady and Rule 3.8(d) is still a violation, and any violation of Brady, intentional or unintentional, is a serious matter, not a mere technicality. In the Matter of Lee, 301 Ga. 74, 799 S.E.2d 766 (2017).  


ADVISORY OPINIONS

Disqualification of part-time solicitor and members of firm. - It would be a violation of former Standard 35 of Rule 4-102 for a part-time state court solicitor to handle personal injury cases where the underlying traffic charge was handled in the solicitor's court. Further, under former Standard 38 of Rule 4-102, the solicitor's partners or associates would also be disqualified from accepting such employment. Adv. Op. No. 44 (Jan. 18, 1985).  
The disqualification of a part-time state court solicitor from representing clients in criminal cases also serves to disqualify members or associates of the solicitor's law firm from representing clients in criminal cases in the courts of the state. Adv. Op. No. 44 (Jan. 18, 1985). (See also the July 26, 1985, addendum to Adv. Op. No. 44, reiterating this opinion and construing it as against Thompson v. State, 254 Ga. 393, 330 S.E.2d 348 (1985)).  

Waiver ineffective. - A disqualification of a part-time state court solicitor and the solicitor's law firm from representing a client cannot be cured by a signed waiver executed by the affected parties. Adv. Op. No. 44 (Jan. 18, 1985).  

Handling of criminal cases by part-time solicitor. - It would constitute a violation of former Standard 35 of Rule 4-102 for a part-time state court solicitor to handle felony and misdemeanor cases in the courts of this state. Adv. Op. No. 44 (Jan. 18, 1985).  

Disqualification of solicitor and firm members from handling personal injury cases. - It would be a violation of this standard for a part-time state court solicitor to handle personal injury cases where the underlying traffic charge was handled in the solicitor's court. Further, under former Standard 38 of Rule 4-102, the solicitor's partners or associates would also be disqualified from accepting such employment. Adv. Op. No. 44 (Jan. 18, 1985).  

——————————

Rule 3.9. Advocate in Nonadjudicative Proceedings

Rules text
A lawyer representing a client before a legislative or administrative tribunal in a nonadjudicative proceeding shall disclose that the appearance is in a representative capacity and shall conform to the provisions of Rules 3.3 (a) through (c), 3.4(a) through (c), and 3.5. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] In representation before bodies such as legislatures, municipal councils, and executive and administrative agencies acting in a rule making or policy making capacity, lawyers present facts, formulate issues and advance argument in the matters under consideration. The decision making body, like a court, should be able to rely on the integrity of the submissions made to it. A lawyer appearing before such a body should deal with the tribunal honestly and in conformity with applicable rules of procedures.  
  
[2] Lawyers have no exclusive right to appear before nonadjudicative bodies, as they do before a court. The requirements of this Rule therefore may subject lawyers to regulations inapplicable to advocates who are not lawyers. However, legislatures and administrative agencies have a right to expect lawyers to deal with them as they deal with courts.  
  
[3] This Rule does not apply to representation of a client in a negotiation or other bilateral transaction with a governmental entity; representation in such a transaction is governed by Rules 4.1 through 4.4.  
  

——————————

Part Four - Transactions With Persons Other Than Clients



JUDICIAL DECISIONS

Cited in In re Wallace, 275 Ga. 629, 571 S.E.2d 388 (2002).  

Disqualfiication of counsel not abuse of discretion. - Trial court did not abuse the court's discretion in disqualifying counsel for the company because conflicts of interest existed as to the counsel's previous representation of multiple clients in the same suit who were now in opposing positions. Brooks v. Quinlan, 353 Ga. App. 573, 839 S.E.2d 51 (2020).  

——————————

Rule 4.1. Truthfulness in Statements to Others

Rules text
In the course of representing a client a lawyer shall not knowingly: 
  
(a)  make a false statement of material fact or law to a third person; or 
  
(b)  fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
Misrepresentation 
  
[1] A lawyer is required to be truthful when dealing with others on a client's behalf, but generally has no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false. Misrepresentations can also occur by failure to act.  
  
Statements of Fact 
  
[2] This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Comments which fall under the general category of "puffing" do not violate this rule. Estimates of price or value placed on the subject of a transaction and a party's intentions as to an acceptable settlement of a claim are in this category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would constitute fraud.  
  
Fraud by Client 
  
[3] Paragraph (b) recognizes that substantive law may require a lawyer to disclose certain information to avoid being deemed to have assisted the client's crime or fraud. The requirement of disclosure created by this paragraph is, however, subject to the obligations created by Rule 1.6: Confidentiality of Information.  
  


JUDICIAL DECISIONS

Disbarment. - Lawyer was disbarred for misconduct which included misappropriating funds of clients totaling over $435,000, lying to clients and others, presenting false documents to clients and others, writing nonsufficient trust account checks, dismissing a case without the client's consent, and failing to file an answer, leading to a default against a client. In the Matter of Ballard, 280 Ga. 504, 629 S.E.2d 809 (2006).  
Attorney who took retainers to represent clients in criminal matters but abandoned or mishandled the cases and failed to return unearned fees, appeared intoxicated in court and at a jail, and threatened a prosecutor with bodily injury during court violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.16(d), 3.5(d), 4.1(a), 7.3(d), and 8.4(a)(4) and was disbarred. In the Matter of Morris, 302 Ga. 862, 809 S.E.2d 799 (2018).  
Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  

Disbarment for signing for false affidavit. - Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.15(I)(b), 4.1(A), 8.4(a)(4), and 9.3, after the attorney admitted by virtue of default, signing a false affidavit, did so intentionally, did so in the course of representing a client and in connection with the practice of law, and did so to the injury of others, to whom the attorney continued to refuse restitution. In the Matter of Nicholson, 299 Ga. 737, 791 S.E.2d 776 (2016).  

Disqualification. - In a Title VII employment discrimination action, the current rules did not prohibit clandestine witness recordings, and the conduct of employee's counsel was not sufficiently egregious under N.D. Ga. R. 83.1(C) and Ga. St. Bar R. 4-102(d): 8.4(a)(4), 4.1(a) to warrant disqualification and abrogation of the employee's qualified right to counsel of choice. Price v. Gwinnett Family Dental Care, LLC,    F. Supp. 2d    (N.D. Ga. Oct. 31, 2007).  


RESEARCH REFERENCES

ALR. - Disciplinary action against attorney based on communications to judge respecting merits of cause, 22 A.L.R.4th 917.  

——————————

Rule 4.2. Communication with Person Represented by Counsel

Rules text
(a)  A lawyer who is representing a client in a matter shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or court order. 
  
(b)  Attorneys for the State and Federal Government shall be subject to this Rule in the same manner as other attorneys in this State. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] This Rule does not prohibit communication with a represented person, or an employee or agent of such a person, concerning matters outside the representation. For example, the existence of a controversy between a government entity and a private party, or between two organizations, does not prohibit a lawyer for either from communicating with nonlawyer representatives of the other regarding a separate matter. Nor does this Rule preclude communication with a represented person who is seeking advice from a lawyer who is not otherwise representing a client in the matter. A lawyer having independent justification or legal authorization for communicating with a represented person is permitted to do so. Communications authorized by law include, for example, the right of a party to a controversy with a government entity to speak with government officials about the matter.  
  
[2] Communications authorized by law also include constitutionally permissible investigative activities of lawyers representing governmental entities, directly or through investigative agents, prior to the commencement of criminal or civil enforcement proceedings, when there is applicable judicial precedent that either has found the activity permissible under this Rule or has found this Rule inapplicable. However, the Rule imposes ethical restrictions that go beyond those imposed by constitutional provisions. 
  
[3] This Rule applies to communications with any person, whether or not a party to a formal adjudicative proceeding, contract or negotiation, who is represented by counsel concerning the matter to which the communication relates.  
  
[4A] In the case of an organization, this Rule prohibits communications with an agent or employee of the organization who supervises, directs or regularly consults with the organization's lawyer concerning the matter or has authority to obligate the organization with respect to the matter, or whose act or omission in connection with the matter may be imputed to the organization for purposes of civil or criminal liability. See Formal Advisory Opinion 87-6. If an agent or employee of the organization is represented in the matter by his or her own counsel, the consent by that counsel to a communication will be sufficient for purposes of this Rule. Compare Rule 3.4(f). Communication with a former employee of a represented organization is discussed in Formal Advisory Opinion 94-3.  
  
[4B] In administering this Rule it should be anticipated that in many instances, prior to the beginning of the interview, the interviewing lawyer will not possess sufficient information to determine whether the relationship of the interviewee to the entity is sufficiently close to place the person in the "represented" category. In those situations the good faith of the lawyer in undertaking the interview should be considered. Evidence of good faith includes an immediate and candid statement of the interest of the person on whose behalf the interview is being taken, a full explanation of why that person's position is adverse to the interests of the entity with which the interviewee is associated, the exploration of the relationship issue at the outset of the interview and the cessation of the interview immediately upon determination that the interview is improper.  
  
[5] The prohibition on communications with a represented person only applies, however, in circumstances where the lawyer knows that the person is in fact represented in the matter to be discussed. This means that the lawyer has actual knowledge of the fact of the representation; but such actual knowledge may be inferred from the circumstances. See Rule 1.0. Such an inference may arise in circumstances where there is substantial reason to believe that the person with whom communication is sought is represented in the matter to be discussed. Thus, a lawyer cannot evade the requirement of obtaining the consent of counsel by ignoring the obvious.  
  
[6] In the event the person with whom the lawyer communicates is not known to be represented by counsel in the matter, the lawyer's communications are subject to Rule 4.3.   
  
[6A] A lawyer who is uncertain whether a communication with a represented person is permissible may seek a court order. A lawyer may also seek a court order in exceptional circumstances to authorize a communication that would otherwise be prohibited by this Rule, for example, where communication with a person represented by counsel is necessary to avoid reasonably certain injury.  
  
[7] The anti-contact rule serves important public interests which preserve the proper functioning of the judicial system and the administration of justice by a) protecting against misuse of the imbalance of legal skill between a lawyer and layperson; b) safeguarding the client-lawyer relationship from interference by adverse counsel; c) ensuring that all valid claims and defenses are raised in response to inquiry from adverse counsel; d) reducing the likelihood that clients will disclose privileged or other information that might harm their interests; and e) maintaining the lawyer's ability to monitor the case and effectively represent the client.  
  
[8] Parties to a matter may communicate directly with each other because this Rule is not intended to affect communications between parties to an action entered into independent of and not at the request or direction of counsel.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006). For article, "Toward a Parent-Inclusive Attorney-Client Privilege," see 53 Ga. L. Rev. 991 (2019).  

  For comment, "Encroachment, Loss of Five Yards: Government Attorneys and the No-Contact Rule's Place in Civil False Claims Act Investigations," see 68 Mercer L. Rev. 877 (2017).  


JUDICIAL DECISIONS

O.C.G.A. § 9-11-4(d) sets out a procedure for waiver of service, but it did not eliminate O.C.G.A. § 9-10-73 as an alternative method of obtaining service, which prescribed no particular form, and an acknowledgement signed by a motorist was sufficient to confer jurisdiction; while the injured person's counsel violated Ga. St. Bar R. 4-102(d):4.2(a) when he sent the acknowledgment directly to the motorist, the motorist offered no evidence concerning his execution of the acknowledgment and thus he failed to sustain the burden of proof required to challenge the sufficiency of service. Askins v. Colon, 270 Ga. App. 737, 608 S.E.2d 6 (2004).  

Opposing counsel and parties. - Because an attorney met with opposing counsels' clients without the counsel's consent, and because the attorney provided counsel with an edited version without disclosing that it was edited, the attorney violated Ga. St. Bar R. 4-102(d):4.2, 8.4; therefore, the attorney was suspended for six months with an automatic reinstatement. In the Matter of Maxwell, 280 Ga. 304, 627 S.E.2d 16 (2006).  

Communication with party while counsel present. - Attorney who intervened in a bond validation proceeding pursuant to O.C.G.A. § 36-82-77(a) and then contacted the developer and offered to withdraw the attorney's objections if the developer paid the attorney a substantial amount of money did not violate Ga. St. Bar R. 4-102(d):4.2(a) because, when the attorney finally had a substantive discussion with the developer, the developer's counsel was present although the developer's counsel had not entered an appearance in the bond proceedings and was not counsel of record. In the Matter of Woodham, 296 Ga. 618, 769 S.E.2d 353 (2015).  

Romantic involvement with client resulting in disbarment. - Attorney who violated Ga. St. Bar R. 4-102(d):3.3, 4.2, and 8.4 by becoming romantically involved with a client, who then began dating another woman, leading the attorney to surreptitiously surveil the former client and the other woman, to falsely disparage the other woman to the woman's employer, and to make false statements to tribunals when stalking and defamation claims were made against her, was disbarred. In the Matter of Jefferson, 307 Ga. 50, 834 S.E.2d 73 (2019), cert. denied, 2020 U.S. LEXIS 1084, 206 L. Ed. 2d 202 (U.S. 2020).  

——————————

Rule 4.3. Dealing with Unrepresented Person

Rules text
In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not: 
  
(a)  state or imply that the lawyer is disinterested; when the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding; and 
  
(b)  give advice other than the advice to secure counsel, if a lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might assume that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when the lawyer represents a client. In order to avoid a misunderstanding, a lawyer will typically need to identify the lawyer's client and, where necessary, explain that the client has interests opposed to those of the unrepresented person. For misunderstandings that sometimes arise when a lawyer for an organization deals with an unrepresented constituent, see Rule 1.13(f).  
  
[2] The Rule distinguishes between situations involving unrepresented persons whose interests may be adverse to those of the lawyer's client and those in which the person's interests are not in conflict with the client's. In the former situation, the possibility that the lawyer will compromise the unrepresented person's interests is so great that .the Rule prohibits the giving of any advice, apart from the advice to obtain counsel. Whether a lawyer is giving impermissible advice may depend on the experience and sophistication of the unrepresented person, as well as the setting in which the behavior and comments occur. This Rule does not prohibit a lawyer from negotiating the terms of a transaction or settling a dispute with an unrepresented person. So long as the lawyer has explained that the lawyer represents an adverse party and is not representing the person, the lawyer may inform the person of the terms on which the lawyer's client will enter into an agreement or settle a matter, prepare documents that require the person's signature and explain the lawyer's own view of the meaning of the document or the lawyer's view of the underlying legal obligations.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  


ADVISORY OPINIONS

It is ethically permissible to send the notice required by § 51-12-14 to an unrepresented party. An attorney sending the required notice, however, must do so in such a manner as to inform the unrepresented opposing party that the notice is sent merely to establish a claim for interest, that it is not to be construed as legal advice, and that the attorney sending the notice represents the opposing interests in the dispute. Adv. Op. No. 88-3 (Nov. 29, 1988).  

——————————

Rule 4.4. Respect for Rights of Third Persons

Rules text
In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] Responsibility to a client requires a lawyer to subordinate the interests of others to those of the client, but that responsibility does not imply that a lawyer may disregard the rights of third persons. It is impractical to catalogue all such rights, but they include legal restrictions on methods of obtaining evidence from third persons and unwarranted intrusions into privileged relationships.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  


JUDICIAL DECISIONS

Disbarment warranted. - Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  

——————————

Part Five - Law Firms and Associations



RESEARCH REFERENCES

ALR. - Disqualification of member of law firm as requiring disqualification of entire firm - state cases, 6 A.L.R.5th 242.  

——————————

Rule 5.1. Responsibilities of partners, managers and supervisory lawyers

Rules text
(a)  A law firm partner as defined in Rule 1.0(l), and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Georgia Rules of Professional Conduct. 
  
(b)  A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Georgia Rules of Professional Conduct. 
  
(c)  A lawyer shall be responsible for another lawyer's violation of the Georgia Rules of Professional Conduct if: 
  
(1)  the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or 
  
(2)  the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] Paragraph (a) applies to lawyers who have managerial authority over the professional work of a firm. See Rule 1.0(e). This includes members of a partnership; the shareholders in a law firm organized as a professional corporation; and members of other associations authorized to practice law; lawyers having comparable managerial authority in a legal services organization or a law department of an enterprise or government agency; and lawyers who have intermediate managerial responsibilities in a firm. Paragraph (b) applies to lawyers who have supervisory authority over the work of other lawyers in a firm.  
  
[2] Paragraph (a) requires lawyers with managerial authority within a firm to make reasonable efforts to establish internal policies and procedures designed to provide reasonable assurance that all lawyers in the firm will conform to the Georgia Rules of Professional Conduct. Such policies and procedures include those designed to detect and resolve conflicts of interest, identify dates by which actions must be taken in pending matters, account for client funds and property and ensure that inexperienced lawyers are properly supervised.  
  
[3] Other measures that may be required to fulfill the responsibility prescribed in paragraph (a) can depend on the firm's structure and the nature of its practice. In a small firm of experienced lawyers, informal supervision and periodic review of compliance with the required systems ordinarily will suffice. In a large firm, or in practice situations in which difficult ethical problems frequently arise, more elaborate measures may be necessary. Some firms, for example, have a procedure whereby junior lawyers can make confidential referral of ethical problems directly to a designated senior partner or special committee. See Rule 5.2. Firms, whether large or small, may also rely on continuing legal education in professional ethics. In any event, the ethical atmosphere of a firm can influence the conduct of all its members, and partners may not assume that all lawyers associated with the firm will inevitably conform to the Rules.  
  
[4] Paragraph (c) expresses a general principle of personal responsibility for acts of another. See also Rule 8A(a).  
  
[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial authority in a law firm, as well as a lawyer who has direct supervisory authority over performance of specific legal work by another lawyer. Whether a lawyer has supervisory authority in particular circumstances is a question of fact. Partners and lawyers with comparable authority have at least indirect responsibility for all work being done by the firm, while a partner or manager in charge of a particular matter ordinarily also has supervisory responsibility for the work of other firm lawyers engaged in the matter. Appropriate remedial action by a partner or managing lawyer would depend on the immediacy of that lawyer's involvement and the seriousness of the misconduct. A supervisor is required to intervene to prevent avoidable consequences of misconduct if the supervisor knows that the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in negotiation, the supervisor as well as the subordinate has a duty to correct the resulting misapprehension.  
  
[6] Professional misconduct by a lawyer under supervision could reveal a violation of paragraph (b) on the part of the supervisory lawyer even though it does not entail a violation of paragraph (c) because there was no direction, ratification or knowledge of the violation.  
  
[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the conduct of a partner, associate or subordinate. Whether a lawyer may be liable civilly or criminally for another lawyer's conduct is a question of law beyond the scope of these Rules.  
  
[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the personal duty of each lawyer in a firm to abide by the Georgia Rules of Professional Conduct. See Rule 5.2(a). 
  

  Editor's notes. - This rule was amended effective November 3, 2011.  


JUDICIAL DECISIONS

Allowing unsupervised, disbarred attorney to take case. - Where the complainant hired an attorney to represent him in a civil suit and he permitted an unsupervised, disbarred attorney to take charge of the complainant's case with the result that the case was dismissed to the complainant's detriment, and he then entered into a settlement agreement with the complainant in which he agreed to pay the complainant $15,000, and he refused to pay or account for $8,000 of the settlement agreed upon, he violated former Standards 4, 21, 22, 23, 24, 25, 30, 44, 45, 61, 65, and 68 of Rule 4-102. In re Booker, 262 Ga. 291, 417 S.E.2d 10 (1992).  

Partner or associate of part-time solicitor of state court. - Until local and state governments devise means to avoid the necessity of part-time solicitors, an actual conflict of interest must be shown in order for a partner or an associate of a part-time solicitor of a state court to be disqualified from representation of a defendant in a criminal case before a superior court; this must be done on an ad hoc basis. Thompson v. State, 254 Ga. 393, 330 S.E.2d 348 (1985).  


ADVISORY OPINIONS

Temporary lawyers also required to maintain confidentiality. - This rule obligates the employing firm or corporate law department to impose upon temporary lawyers obligations of confidentiality identical to those requirements imposed on an associate or any other employee.  This obligation of confidentiality includes all information regarding the representation of all clients of the firm or departments when the temporary lawyer acquires that information during his or her engagement.  Adv. Op. No. 05-9 (April 13, 2006).  

Discovery abuses by out of state counsel. - Georgia attorney, serving as local counsel, can be disciplined under Rule 5.1(c) for discovery abuses committed by an out-of-state in-house counsel or other out-of-state counsel when the local counsel knows of the abuse and ratifies it by his or her conduct.  Adv. Op. No. 05-10 (April 25, 2006).  

——————————

Rule 5.2. Responsibilities of a Subordinate Lawyer

Rules text
(a)  A lawyer is bound by the Georgia Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person. 
  
(b)  A subordinate lawyer does not violate the Georgia Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] Although a lawyer is not relieved of responsibility for a violation by the fact that the lawyer acted at the direction of a supervisor, that fact may be relevant in determining whether a lawyer had the knowledge required to render conduct a violation of the Rules. For example, if a subordinate filed a frivolous pleading at the direction of a supervisor, the subordinate would not be guilty of a professional violation unless the subordinate knew of the document's frivolous character.  
  
[2] When lawyers in a supervisor-subordinate relationship encounter a matter involving professional judgment as to ethical duty, the supervisor may assume responsibility for making the judgment. Otherwise a consistent course of action or position could not be taken. If the question can reasonably be answered only one way, the duty of both lawyers is clear and they are equally responsible for fulfilling it. However, if the question is reasonably arguable, someone has to decide upon the course of action. That authority ordinarily reposes in the supervisor and a subordinate may be guided accordingly. For example, if a question arises whether the interests of two clients conflict under Rule 1.7: Conflict of Interest, the supervisor's reasonable resolution of the question should protect the subordinate professionally if the resolution is subsequently challenged.  
  


JUDICIAL DECISIONS

Cited in Edwards v. Lewis, 283 Ga. 345, 658 S.E.2d 116 (2008).  

——————————

Rule 5.3. Responsibilities Regarding Nonlawyer Assistants

Rules text
With respect to a nonlawyer employed or retained by or associated with a lawyer: 
  
(a)  a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer; 
  
(b)  a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; 
  
(c)  a lawyer shall be responsible for conduct of such a person that would be a violation of the Georgia Rules of Professional Conduct if engaged in by a lawyer if: 
  
(1)  the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or 
  
(2)  the lawyer is a partner in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action; and 
  
(d)  a lawyer shall not allow any person who has been suspended or disbarred and who maintains a presence in an office where the practice of law is conducted by the lawyer, to: 
  
(1)  represent himself or herself as a lawyer or person with similar status; 
  
(2)  have any contact with the clients of the lawyer either in person, by telephone or in writing; or 
  
(3)  have any contact with persons who have legal dealings with the office either in person, by telephone or in writing. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] Lawyers generally employ assistants in their practice, including secretaries, investigators, law student interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the lawyer in rendition of the lawyer's professional services. A lawyer should give such assistants appropriate instruction and supervision concerning the ethical aspects of their employment, particularly regarding the obligation not to disclose information relating to representation of the client, and should be responsible for their work product. The measures employed in supervising nonlawyers should take account of the fact that they do not have legal training and are not subject to professional discipline.  
  
[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make reasonable efforts to establish internal policies and procedures designed to provide reasonable assurance that nonlawyers in the firm will act in a way compatible with the Georgia Rules of Professional Conduct. See Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers who have supervisory authority over the work of a nonlawyer. Paragraph (c) specifies the circumstances in which a lawyer is responsible for conduct of a nonlawyer that would be a violation of the Georgia Rules of Professional Conduct if engaged in by a lawyer.  
  
[3] The prohibitions of paragraph (d) apply to professional conduct and not to social conversation unrelated to the representation of clients or legal dealings of the law office, or the gathering of general information in the course of working in a law office. The thrust of the restriction is to prevent the unauthorized practice of law in a law office by a person who has been suspended or disbarred.   
  
[4] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal services to the client. When using such assistance outside the firm, a lawyer must make reasonable efforts to ensure that the assistance is provided in a manner that is compatible with the lawyer's professional obligations. The extent of this obligation will depend upon the circumstances, including the education, experience and reputation of the nonlawyer; the nature of the assistance involved; the terms of any arrangements concerning the protection of client information; and the legal and ethical environments of the jurisdictions in which the services will be performed, particularly with regard to confidentiality. See also Rules 1.1 (Competence), 1.2 (Allocation of authority), 1.4 (Communication with client), 1.6 (Confidentiality of information), 5.4 (a) (Professional independence of a lawyer), and 5.5 (a) (Unauthorized practice of law). When retaining or directing a nonlawyer outside the firm, a lawyer should communicate directions appropriate under the circumstances to give reasonable assurance that the nonlawyer's conduct is compatible with the professional obligations of the lawyer.   
  
[5] Where the client directs the selection of a particular nonlawyer service provider outside the firm, the lawyer ordinarily should agree with the client concerning the allocation of responsibility for monitoring as between the client and the lawyer. See Rule 1.2. When making such an allocation in a matter pending before a tribunal, lawyers and parties may have additional obligations that are a matter of law beyond the scope of these Rules.   
  

  Editor's notes. - This rule was amended effective November 3, 2011, and effective November 14, 2019.  
Law reviews. -  For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Allowing non-attorney employees to prepare, sign, and file documents. - In a case in which: (1) there was clear evidence that an attorney was repeatedly derelict in duties to clients and to the court; (2) the attorney repeatedly failed to appear before the bankruptcy court on motion hearings or to ensure the presence of adequate substitute counsel; and (3) there was evidence that non-lawyer employees routinely signed the attorney's name to documents filed in the bankruptcy court, the attorney did not prepare or review those documents before they were filed, and the attorney did not supervise the employees, the attorney's two-year suspension from the practice of law before a federal district court for violating Ga. St. Bar R. 4-102(d):1.1, 1.2, 1.3, 1.4, 5.3, and 5.5 was affirmed. In re Eichholz,    F.3d    (11th Cir. Jan. 10, 2007)(Unpublished).  
In a petition for voluntary discipline, the attorney admitted to violating this rule by failing to properly supervise a non-lawyer staff member, who, without contacting the client, completed an application for a $1,000 loan and signed the client's and the attorney's name on the loan application; and a public reprimand was the appropriate sanction because, inter alia, the attorney had issued a written directive to the firm's attorneys and staff members and obtained their acknowledgment that it was not appropriate, nor was anyone permitted, to sign the name of another person without indicating that they were signing with express permission and that a power of attorney was required to sign another person's name on a legal document. In the Matter of Ellis, 296 Ga. 83, 764 S.E.2d 856 (2014).  

Suspension for fee splitting with non-attorney. - Attorney who violated Ga. St. Bar R. 4-102(d):5.3(b), 5.4(a), and 8.1(a) by splitting fees with a nonlawyer and by making false statements in submissions before admitting the attorney's fee splitting was suspended for 18 months pursuant to a petition for voluntary discipline. The aggravating factors were the fact that the attorney initially made dishonest responses to the State Bar and the fact the attorney had previously received an Investigative Panel reprimand, while mitigating factors included the attorney's inexperience and lack of a mentor, the attorney's remorse, stress and anxiety brought about by a heart condition, and the fact that the fee-splitting did not harm any clients. In the Matter of O'Brien-Carriman, 291 Ga. 27, 727 S.E.2d 93 (2012).  

Allowing non-lawyer to set up and market mortgage loan modification service business. - Attorney's conduct in associating with a non-lawyer who advertised mortgage loan modification services to consumers and allowing the associate to set up a business entity and an account and to market the services in the attorney's name, along with the attorney's failure to pay bankruptcy filing fees, violated Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 3.3, and 5.3; given the attorney's selfish motive and lack of remorse, disbarment was appropriate. In the Matter of Taylor, 306 Ga. 622, 832 S.E.2d 328 (2019).  


ADVISORY OPINIONS

Paying monthly bonus, based on gross receipts, to attorney's nonlawyer employees. - Paying a monthly bonus to a lawyer's nonlawyer employees based on the gross receipts of the law office, in addition to their regular monthly salary, constitutes sharing of legal fees in violation of former Standard 26 of Rule 4-102. To do so would be ethically improper. Adv. Op. No. 91-3 (November 18, 1991).  

——————————

Rule 5.4. Professional Independence of a Lawyer

Rules text
(a)  A lawyer or law firm shall not share legal fees with a nonlawyer, except that: 
  
(1)  an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's estate or to one or more specified persons; 
  
(2)  a lawyer or law firm who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase price; 
  
(3)  a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; 
  
(4)  a lawyer may share court-awarded legal fees with a nonprofit organization that employed, retained or recommended employment of the lawyer in the matter; 
  
(5)  a lawyer who undertakes to complete unfinished business of a deceased lawyer may pay to the estate of the deceased lawyer that proportion of the total compensation which fairly represents the services rendered by the deceased lawyer; and 
  
(6)  a lawyer may pay a referral fee to a bar-operated nonprofit lawyer referral service where such fee is calculated as a percentage of legal fees earned by the lawyer to whom the service has referred a matter pursuant to Rule 7.3: Direct Contact with Prospective Clients. 
  
(b)  A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law. 
  
(c)  A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services. 
  
(d)  A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if: 
  
(1)  a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration; 
  
(2)  a nonlawyer is a corporate director or officer thereof; or 
  
(3)  a nonlawyer has the right to direct or control the professional judgment of a lawyer. 
  
(e)  A lawyer may: 
  
(1)  provide legal services to clients while working with other lawyers or law firms practicing in, and organized under the rules of, other jurisdictions, whether domestic or foreign, that permit nonlawyers to participate in the management of such firms, have equity ownership in such firms, or share in legal fees generated by such firms; and 
  
(2)  share legal fees arising from such legal services with such other lawyers or law firms to the same extent as the sharing of legal fees is permitted under applicable Georgia Rules of Professional Conduct. 
  
(f)  The activities permitted under paragraph (e) are subject to the following: 
  
(1)  The association shall not compromise or interfere with the lawyer's independence of professional judgment, the client-lawyer relationship between the client and the lawyer, or the lawyer's compliance with these Rules; and 
  
(2)  Nothing in paragraph (e) is intended to affect the lawyer's obligation to comply with other applicable Rules of Professional Conduct, or to alter the forms in which a lawyer is permitted to practice, including but not limited to the creation of an alternative business structure in Georgia. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] The provisions of this Rule express traditional limitations on sharing fees. These limitations are to protect the lawyer's professional independence of judgment. Where someone other than the client pays the lawyer's fee or salary, or recommends employment of the lawyer, that arrangement does not modify the lawyer's obligation to the client. As stated in paragraph (c), such arrangements should not interfere with the lawyer's professional judgment.  
  
[2] The provisions of paragraphs (e) and (f) of this Rule are not intended to allow a Georgia lawyer or law firm to create or participate in alternative business structures (ABS) in Georgia. An alternative business structure is a law firm where a nonlawyer is a manager of the firm, or has an ownership-type interest in the firm. A law firm may also be an ABS where another body is a manager of the firm, or has an ownership-type interest in the firm. This Rule only allows a Georgia lawyer to work with an ABS outside of the State of Georgia and to share fees for that work.   
  

  Editor's notes. - This rule was amended effective February 4, 2016, and effective November 4, 2019.  
Law reviews. -  For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006). For annual survey on legal ethics, see 68 Mercer L. Rev. 167 (2016).  


JUDICIAL DECISIONS

An attorney's express retainer agreement obtained through violations of former Directory Rule 3-102, prohibiting dividing legal fees with a nonlawyer, and former Standards 13 and 26 of Rule 4-102, disapproving rewards for referrals through fee-sharing agreements with nonlawyers, was itself void as against public policy and, thus, invalidated the attorney's claim of lien against settlement proceeds. Brandon v. Newman, 243 Ga. App. 183, 532 S.E.2d 743 (2000).  

Suspension for fee splitting with non-attorney. - Attorney who violated Ga. St. Bar R. 4-102(d):5.3(b), 5.4(a), and 8.1(a) by splitting fees with a nonlawyer and by making false statements in submissions before admitting the attorney's fee splitting was suspended for 18 months pursuant to a petition for voluntary discipline. The aggravating factors were the fact that the attorney initially made dishonest responses to the State Bar and the fact the attorney had previously received an Investigative Panel reprimand, while mitigating factors included the attorney's inexperience and lack of a mentor, the attorney's remorse, stress and anxiety brought about by a heart condition, and the fact that the fee-splitting did not harm any clients. In the Matter of O'Brien-Carriman, 291 Ga. 27, 727 S.E.2d 93 (2012).  

Attorney disbarred. - Attorney was disbarred for violating this rule and Ga. St. Bar R. 4-102(d): 1.8(a), and 8.4(a)(4), by, inter alia, setting up a law practice with clients who were not lawyers, borrowing money from clients for back taxes on real property owned by the attorney's domestic partner, and misrepresenting the marital status of the attorney and the domestic partner to a bank to obtain a loan on real property. In the Matter of Nesbitt, 294 Ga. 480, 754 S.E.2d 363 (2014).  


ADVISORY OPINIONS

Profit sharing arrangement permitted. - Payment of a monthly bonus by a lawyer to nonlawyer employees based on the gross receipts of his or her law office in addition to the nonlawyer employees' regular monthly salary is permissible; and that it is ethically proper to compensate nonlawyer employees pursuant to a plan that is based in whole or in part on a profit-sharing arrangement.  Adv. Op. No. 05-4 (March 19, 2007).  

——————————

Rule 5.5. Unauthorized Practice of Law; Multijurisdictional Practice of Law

Rules text
(a)  A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so. 
  
(b)  A Domestic Lawyer shall not: 
  
(1)  except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or 
  
(2)  hold out to the public or otherwise represent that the Domestic Lawyer is admitted to practice law in this jurisdiction. 
  
(c)  A Domestic Lawyer, who is not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that: 
  
(1)  are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter; 
  
(2)  are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the Domestic Lawyer, or a person the Domestic Lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized; 
  
(3)  are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the Domestic Lawyer's practice in a jurisdiction in which the Domestic Lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or 
  
(4)  are not within paragraphs (c) (2) or (c) (3) and arise out of or are reasonably related to the Domestic Lawyer's practice in a jurisdiction in which the Domestic Lawyer is admitted to practice. 
  
(d)  A Domestic Lawyer, who is not disbarred or suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that: 
  
(1)  are provided to the Domestic Lawyer's employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; or 
  
(2)  are services that the Domestic Lawyer is authorized to provide by federal law or other law of this jurisdiction. 
  
(e)  A Foreign Lawyer shall not, except as authorized by this Rule or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law, or hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction. Such a Foreign Lawyer does not engage in the unauthorized practice of law in this jurisdiction when on a temporary basis the Foreign Lawyer performs services in this jurisdiction that: 
  
(1)  are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter; 
  
(2)  are in or reasonably related to a pending or potential proceeding before a tribunal held or to be held in a jurisdiction outside the United States if the Foreign Lawyer, or a person the Foreign Lawyer is assisting, is authorized by law or by order of the tribunal to appear in such proceeding or reasonably expects to be so authorized; 
  
(3)  are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceedings held or to be held in this or another jurisdiction, if the services arise out of or are reasonably related to the Foreign Lawyer's practice in a jurisdiction in which the Foreign Lawyer is admitted to practice; 
  
(4)  are not within paragraphs (e)(2) or (e)(3) and 
  
(i)  are performed for a client who resides or has an office in a jurisdiction in which the Foreign Lawyer is authorized to practice to the extent of that authorization; or 
  
(ii)  arise out of or are reasonably related to a matter that has a substantial connection to a jurisdiction in which the lawyer is authorized to practice to the extent of that authorization; or 
  
(iii)  are governed primarily by international law or the law of a non-United States jurisdiction. 
  
(f)  A Foreign Lawyer, who is not disbarred or suspended from practice in any jurisdiction, may provide legal services in this jurisdiction subject to the following conditions: 
  
(1)  The services are provided to the Foreign Lawyer's employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; and 
  
(2)  The Foreign Lawyer is and remains in this country in lawful immigration status and complies with all relevant provisions of United States immigration laws. 
  
(g)  For purposes of the grants of authority found in subsections (e) and (f) above, the Foreign Lawyer must be a member in good standing of a recognized legal profession in a foreign jurisdiction, the members of which are admitted to practice as lawyers or counselors at law or the equivalent and subject to effective regulation and discipline by a duly constituted professional body or a public authority. 
  
(h)  A person who is not a member of the State Bar of Georgia, but who is allowed to practice law in Georgia on a limited basis pursuant to Supreme Court of Georgia Rules Part XXI, Rule 121, Provision Of Legal Services Following Determination Of Major Disaster, may provide legal services in this state to the extent allowed by said Rules. 
  
(i)  A person who is not a member of the State Bar of Georgia, but who is allowed to practice law in Georgia on a limited basis pursuant to Supreme Court of Georgia Rules Part XV, Rules 91-95, Student Practice Rule, may provide legal services in this state to the extent allowed by said Rules. 
  
(j)  A person who is not a member of the State Bar of Georgia, but who is allowed to practice law in Georgia on a limited basis pursuant to Supreme Court of Georgia Rules Part XVI, Rules 97-103, Law School Graduates, may provide legal services in this state to the extent allowed by said Rules. 
  
(k)  A person who is not a member of the State Bar of Georgia, but who is allowed to practice law in Georgia on a limited basis pursuant to Supreme Court of Georgia Rules Part XX, Rules 114-120, Extended Public Service Program, may provide legal services in this state to the extent allowed by said Rules. 
  
(l)  Any domestic or foreign lawyer who has been admitted to the practice of law in Georgia pro hac vice, pursuant to the Uniform Rules of the various classes of courts in Georgia, shall pay all required fees and costs annually as set forth in those Rules. Failure to pay the annual fee by January 15 of each year of admission pro hac vice will result in a late fee of $100 that must be paid no later than March 1 of that year. Failure to pay the annual fees may result in disciplinary action, and said lawyer may be subject to prosecution under the unauthorized practice of law statutes of this state. 
  
The maximum penalty for a violation of this rule is disbarment. 
  

Comment 
  
[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis or may be authorized by court rule or order or by law to practice for a limited purpose or on a restricted basis. Paragraph (a) applies to unauthorized practice of law by a lawyer, whether through the lawyer's direct action or by the lawyer assisting another person. 
  
[2] The definition of the practice of law is established by law and varies from one jurisdiction to another. Whatever the definition, limiting the practice of law to members of the bar protects the public against rendition of legal services by unqualified persons. This Rule does not prohibit a lawyer from employing the services of paraprofessionals and delegating functions to them, so long as the lawyer supervises the delegated work and retains responsibility for their work. See Rule 5.3; Responsibilities Regarding Nonlawyer Assistants. 
  
[3] A lawyer may provide professional advice and instruction to nonlawyers whose employment requires knowledge of the law; for example, claims adjusters, employees of financial or commercial institutions, social workers, accountants and persons employed in government agencies. Lawyers also may assist independent nonlawyers, such as paraprofessionals, who are authorized by the law of a jurisdiction to provide particular law related services. In addition, a lawyer may counsel nonlawyers who wish to proceed pro se. 
  
[4] Other than as authorized by law or this Rule, a Domestic Lawyer violates paragraph (b) and a Foreign Lawyer violates paragraph (e) if the Domestic or Foreign Lawyer establishes an office or other systematic and continuous presence in this jurisdiction for the practice of law. Presence may be systematic and continuous even if the Domestic or Foreign Lawyer is not physically present here. Such Domestic or Foreign Lawyer must not hold out to the public or otherwise represent that the Domestic or Foreign Lawyer is admitted to practice law in this jurisdiction. See also Rules 7.1(a) and 7.5(b). 
  
[5] There are occasions in which a Domestic or Foreign Lawyer, who is not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction under circumstances that do not create an unreasonable risk to the interests of their clients, the public or the courts. Paragraph (c) identifies four such circumstances for the Domestic Lawyer. Paragraph (e) identifies four such circumstances for the Foreign Lawyer. The fact that conduct is not so identified does not imply that the conduct is or is not authorized. With the exception of paragraphs (d)(1) and (d)(2), this Rule does not authorize a Domestic Lawyer to establish an office or other systematic and continuous presence in this jurisdiction without being admitted to practice generally here. 
  
[6] There is no single test to determine whether a Domestic or Foreign Lawyer's services are provided on a "temporary basis" in this jurisdiction, and may therefore be permissible under paragraph (c) or paragraph (e). Services may be "temporary" even though the Domestic or Foreign Lawyer provides services in this jurisdiction on a recurring basis, or for an extended period of time, as when the Domestic Lawyer is representing a client in a single lengthy negotiation or litigation. 
  
[7] Paragraphs (c) and (d) apply to Domestic Lawyers. Paragraphs (e), (f) and (g) apply to Foreign Lawyers. Paragraphs (c) and (e) contemplate that the Domestic or Foreign Lawyer is authorized to practice in the jurisdiction in which the Domestic or Foreign Lawyer is admitted and excludes a Domestic or Foreign Lawyer who while technically admitted is not authorized to practice, because, for example, the Domestic or Foreign Lawyer is on inactive status. 
  
[8] Paragraph (c)(1) recognizes that the interests of clients and the public are protected if a Domestic Lawyer associates with a lawyer licensed to practice in this jurisdiction. Paragraph (e)(1) recognizes that the interests of clients and the public are protected if a Foreign Lawyer associates with a lawyer licensed to practice in this jurisdiction. For these paragraphs to apply, however, the lawyer admitted to practice in this jurisdiction must actively participate in and share responsibility for the representation of the client. 
  
[9] Domestic Lawyers not admitted to practice generally in a jurisdiction may be authorized by law or order of a tribunal or an administrative agency to appear before the tribunal or agency. This authority may be granted pursuant to formal rules governing admission pro hac vice or pursuant to informal practice of the tribunal or agency. Under paragraph (c)(2), a Domestic Lawyer does not violate this Rule when the Domestic Lawyer appears before a tribunal or agency pursuant to such authority. To the extent that a court rule or other law of this jurisdiction requires a Domestic Lawyer to obtain admission pro hac vice before appearing before a tribunal or administrative agency, this Rule requires the Domestic Lawyer to obtain that authority. 
  
[10] Paragraph (c)(2) also provides that a Domestic Lawyer rendering services in this jurisdiction on a temporary basis does not violate this Rule when the Domestic Lawyer engages in conduct in anticipation of a proceeding or hearing in a jurisdiction in which the Domestic Lawyer is authorized to practice law or in which the Domestic Lawyer reasonably expects to be admitted pro hac vice. Examples of such conduct include meetings with the client, interviews of potential witnesses, and the review of documents. Similarly, a Domestic Lawyer may engage in conduct temporarily in this jurisdiction in connection with pending litigation in another jurisdiction in which the Domestic Lawyer is or reasonably expects to be authorized to appear, including taking depositions in this jurisdiction. 
  
[11] When a Domestic Lawyer has been or reasonably expects to be admitted to appear before a court or administrative agency, paragraph (c)(2) also permits conduct by lawyers who are associated with that lawyer in the matter, but who do not expect to appear before the court or administrative agency. For example, subordinate Domestic Lawyers may conduct research, review documents, and attend meetings with witnesses in support of the Domestic Lawyer responsible for the litigation. 
  
[12] Paragraph (c)(3) permits a Domestic Lawyer, and paragraph (e)(3) permits a Foreign Lawyer, to perform services on a temporary basis in this jurisdiction if those services are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the Domestic or Foreign Lawyer's practice in a jurisdiction in which the Domestic or Foreign Lawyer is admitted to practice. The Domestic Lawyer, however, must obtain admission pro hac vice in the case of a court annexed arbitration or mediation or otherwise if court rules or law so requires. 
  
[13] Paragraph (c)(4) permits a Domestic Lawyer to provide certain legal services on a temporary basis in this jurisdiction that arise out of or are reasonably related to the Domestic Lawyer's practice in a jurisdiction in which the Domestic Lawyer is admitted but are not within paragraphs (c)(2) or (c)(3). These services include both legal services and services that nonlawyers may perform but that are considered the practice of law when performed by lawyers. Paragraph (e)(4)(i) permits a Foreign Lawyer to provide certain legal services in this jurisdiction on behalf of a client who resides or has an office in the jurisdiction in which the Foreign Lawyer is authorized to practice. Paragraph (e)(4)(ii) permits a Foreign Lawyer to provide certain legal services on a temporary basis in this jurisdiction that arise out of or are reasonably related to a matter that has a substantial connection to the jurisdiction in which the Foreign Lawyer is authorized to practice. These services include both legal services and services that nonlawyers may perform but that are considered the practice of law when performed by lawyers. 
  
[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably related to the Domestic Lawyer's practice in a jurisdiction in which the Domestic Lawyer is admitted. Paragraphs (e)(3) and (e)(4)(ii) require that the services arise out of or be reasonably related to the Foreign Lawyer's practice in a jurisdiction in which the Foreign Lawyer is admitted to practice. A variety of factors may evidence such a relationship. These include but are not limited to the following:  
  
(a) The Domestic or Foreign Lawyer's client may have been previously represented by the Domestic or Foreign Lawyer; or  
  
(b) The Domestic or Foreign Lawyer's client may be resident in, have an office in or have substantial contacts with the jurisdiction in which the Domestic or Foreign Lawyer is admitted; or  
  
(c) The matter, although involving other jurisdictions, may have a significant  connection with the jurisdiction. in which the Domestic or Foreign Lawyer is admitted; or  
  
(d) Significant aspects of the Domestic or Foreign Lawyer's work in a specific matter might be conducted in the jurisdiction in which the Domestic or Foreign Lawyer is admitted or another jurisdiction; or 
  
(e) A significant aspect of a matter may involve the law of the jurisdiction in which the Domestic or Foreign Lawyer is admitted; or 
  
(f) Some aspect of the matter may be governed by international law or the law of a non-United States jurisdiction; or 
  
(g) The lawyer's work on the specific matter in this jurisdiction is authorized by the jurisdiction in which the lawyer is admitted; or 
  
(h) The client's activities or the legal issues involve multiple jurisdictions, such as when the officers of a multinational corporation survey potential business sites and seek the services of their Domestic or Foreign Lawyer in assessing the relative merits of each; or 
  
(i) The services may draw on the Domestic or Foreign Lawyer's recognized expertise  developed through the regular practice of law on behalf of clients in matters involving  a particular body of federal, nationally-uniform, foreign, or international law. 
  
[15] Paragraph (d) identifies two circumstances in which a Domestic Lawyer, who is not disbarred or suspended from practice in any jurisdiction, may establish an office or other systematic and continuous presence in this jurisdiction for the practice of law as well as provide legal services on a temporary basis. Except as provided in paragraphs (d)(1) and (d)(2), a Domestic Lawyer who establishes an office or other systematic or continuous presence in this jurisdiction must become admitted to practice law generally in this jurisdiction. 
  
[16] Paragraph (d)(1) applies to a Domestic Lawyer who is employed by a client to provide legal services to the client or its organizational affiliates, i.e., entities that control, are controlled by, or are under common control with the employer. This paragraph does not authorize the provision of personal legal services to the employer's officers or employees. The paragraph applies to in house corporate lawyers, government lawyers and others who are employed to render legal services to the employer. The Domestic Lawyer's ability to represent the employer outside the jurisdiction in which the Domestic Lawyer is licensed generally serves the interests of the employer and does not create an unreasonable risk to the client and others because the employer is well situated to assess the Domestic Lawyer's qualifications and the quality of the Domestic Lawyer's work. 
  
[17] If an employed Domestic Lawyer establishes an office or other systematic presence in this jurisdiction for the purpose of rendering legal services to the employer, the Domestic Lawyer may be subject to registration or other requirements, including assessments for client protection funds and mandatory continuing legal education. 
  
[18] Paragraph (d)(2) recognizes that a Domestic Lawyer may provide legal services in a jurisdiction in which the Domestic Lawyer is not licensed when authorized to do so by federal or other law, which includes statute, court rule, executive regulation or judicial precedent. Paragraph (e)(4)(iii) recognizes that a Foreign Lawyer may provide legal services when the services provided are governed by international law or the law of a foreign jurisdiction. 
  
[19] A Domestic or Foreign Lawyer who practices law in this jurisdiction pursuant to paragraphs (c), (d) or (e) or otherwise is subject to the disciplinary authority of this jurisdiction. See Rule 8.5(a). 
  
[20] In some circumstances, a Domestic Lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) may have to inform the client that the Domestic Lawyer is not licensed to practice law in this jurisdiction. For example, that may be required when the representation occurs primarily in this jurisdiction and requires knowledge of the law of this jurisdiction. See Rule 1.4. 
  
[21] Paragraphs (c), (d), (e) and (f) do not authorize communications advertising legal services to prospective clients in this jurisdiction by Domestic or Foreign Lawyers who are admitted to practice in other jurisdictions. Whether and how Domestic or Foreign Lawyers may communicate the availability of their services to prospective clients in this jurisdiction is governed by Rules 7.1 to 7.5. 
  

  Editor's notes. - This rule was amended effective March 3, 2016 and June 15, 2017.  

Cross references. - Provision of legal services following determination of major disaster, Rules of the Supreme Court of Georgia, Part XXI, Rule 121.   
Law reviews. -  For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Allowing unsupervised, disbarred attorney to take case. - Where the complainant hired an attorney to represent him in a civil suit and he permitted an unsupervised, disbarred attorney to take charge of the complainant's case with the result that the case was dismissed to the complainant's detriment, and he then entered into a settlement agreement with the complainant in which he agreed to pay the complainant $15,000, and he refused to pay or account for $8,000 of the settlement agreed upon, he violated former Standards 4, 21, 22, 23, 24, 25, 30, 44, 45, 61, 65, and 68 of Rule 4-102. In re Booker, 262 Ga. 291, 417 S.E.2d 10 (1992).  

Representing a client while on interim suspension. - Attorney who actively represented a client in a workers' compensation matter despite being on interim suspension at the time due to three pending investigations by the State Bar and who submitted an untimely response to the Notice of Investigation that contained false statements concerning the attorney's representation of this client violated Ga. St. Bar. R. 4-102(d):5.5 (a) and 8.1(a). Based on this and other conduct, the attorney was disbarred. In re Henry, 285 Ga. 871, 684 S.E.2d 624 (2009).  

Attorney disbarred for multiple violations. - An attorney violated Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 3.2, 5.5, 8.1, 8.4 and 9.3 by abandoning four clients after doing some work on their cases, leading, in most cases, to dismissal of cases or appeals or interruption of negotiations; failing to communicate with them about their cases; failing to withdraw; and failing to respond to the Georgia Bar's investigation. Therefore, the attorney was disbarred. In the Matter of Levy, 284 Ga. 281, 664 S.E.2d 195 (2008).  
Due to the nature and scope of an attorney's admitted violations of the State Bar rules covering each year between 2004 and 2010 and many aggravating factors, including dishonest or selfish motive, pattern of misconduct, multiple offenses, and refusal to acknowledge the wrongful nature of the attorney's conduct, the fact that the attorney had no prior disciplinary history was not a sufficient mitigating factor; disbarment was the appropriate sanction. In the Matter of Burgess, 293 Ga. 783, 748 S.E.2d 916 (2013).  
Three-year suspension was appropriate for the attorney's violation of Ga. St. Bar R. 4-102:5.5, 4-102(d):8.1(a) and 8.4(a)(4), after the attorney filed an answer and counterclaim for a client while ineligible to practice law because of the non-payment of the attorney's State Bar membership fee, the attorney made false and misleading statements to the Office of General Counsel, and the attorney refused to acknowledge, and consistently sought to diminish, the wrongful nature of the conduct. In the Matter of Iwu, 303 Ga. 539, 813 S.E.2d 336 (2018).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  

Allowing non-attorney employees to prepare, sign, and file documents. - In a case in which: (1) there was clear evidence that an attorney was repeatedly derelict in duties to clients and to the court; (2) the attorney repeatedly failed to appear before the bankruptcy court on motion hearings or to ensure the presence of adequate substitute counsel; and (3) there was evidence that non-lawyer employees routinely signed the attorney's name to documents filed in the bankruptcy court, the attorney did not prepare or review those documents before they were filed, and the attorney did not supervise the employees, the attorney's two-year suspension from the practice of law before a federal district court for violating Ga. St. Bar R. 4-102(d):1.1, 1.2, 1.3, 1.4, 5.3, and 5.5 was affirmed. In re Eichholz,    F.3d    (11th Cir. Jan. 10, 2007)(Unpublished).  


ADVISORY OPINIONS

Client's contracting with expert witness consulting service. - An attorney does not violate former Standard 24 of Rule 4-102 by participating in a case in which his client has contracted with an expert witness consulting service to provide an expert witness in the case, as long as the contract does not impair the attorney's strategic and tactical responsibility to decide which witnesses to call and what evidence and testimony to present on behalf of the client. Adv. Op. No. 48 (July 26, 1985).  

——————————

Rule 5.6. Restrictions on Right to Practice

Rules text
A lawyer shall not participate in offering or making: 
  
(a)  a partnership or employment agreement that restricts the right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon retirement; or 
  
(b)  an agreement in which a restriction on the lawyer's right to practice is part of the settlement of a controversy between private parties. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] An agreement restricting the right of partners or associates to practice after leaving a firm not only limits their professional autonomy but also limits the freedom of clients to choose a lawyer. Paragraph (a) prohibits such agreements except for restrictions incident to provisions concerning retirement benefits for service with the firm.  
  
[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other persons in connection with settling a claim on behalf of a client.  
  
[3] This Rule does not apply to prohibit restrictions that may be included in the terms of the sale of a law practice pursuant to Rule 1.17: Sale of Law Practice.  
  


ADVISORY OPINIONS

Client's contracting with expert witness consulting service. - An attorney does not violate former Standard 24 of Rule 4-102 by participating in a case in which his client has contracted with an expert witness consulting service to provide an expert witness in the case, as long as the contract does not impair the attorney's strategic and tactical responsibility to decide which witnesses to call and what evidence and testimony to present on behalf of the client. Adv. Op. No. 48 (July 26, 1985).  

Fee collection programs. - A lawyer practicing law in Georgia may not ethically participate in a fee collection program which purchases client fee bills from lawyers and collects the fees from the client, because such a program requires the lawyer to violate his or her role as a fiduciary. Adv. Op. No. 1 (Oct. 11, 1995).  

Clients' payment of contingency fee to expert witness consulting service. - An attorney may use an expert witness provided by and paid on an hourly basis by an expert witness consulting service contracted by the attorney's client in exchange for payment by client of a contingency fee directly to the service, provided that the arrangement does not involve payment of any contingency fee to the witness himself and that the witness has no connection with the service that would interfere with his independence and neutrality in giving testimony. Adv. Op. No. 48 (July 26, 1985).  

——————————

Rule 5.7. Restrictions Regarding Law-Related Services

Rules text
(a)  A lawyer shall be subject to the Georgia Rules of Professional Conduct with respect to the provision of law-related services, as defined in paragraph (b), if the law-related services are provided: 
  
(1)  by the lawyer in circumstances that are not distinct from the lawyer's provision of legal services to clients; or 
  
(2)  by a separate entity controlled by the lawyer individually or with others if the lawyer fails to take reasonable measures to assure that a person obtaining the law-related services knows that the services of the separate entity are not legal services and that the protections of the client-lawyer relationship do not exist. 
  
(b)  The term "law-related services" denotes services that might reasonably be performed in conjunction with and in substance are related to the provision of legal services, and that are not prohibited as unauthorized practice of law when provided by a nonlawyer. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] When a lawyer performs law-related services or controls an organization that does so, there exists the potential for ethical problems. Principal among these is the possibility that the person for whom the law-related services are performed fails to understand that the services may not carry with them the protections normally afforded as part of the client-lawyer relationship. The recipient of the law-related services may expect, for example, that the protection of client confidences, prohibitions against representation of persons with conflicting interests, and obligations of a lawyer to maintain professional independence apply to the provision of law-related services when that may not be the case.  
  
[2] Rule 5.7: Restrictions Regarding Law-Related Services applies to the provision of law-related services by a lawyer even when the lawyer does not provide any legal services to the person for whom the law-related services are performed. The Rule identifies the circumstances in which all of the Georgia Rules of Professional Conduct apply to the provision of law-related services. Even when those circumstances do not exist, however, the conduct of a lawyer involved in the provision of law-related services is subject to those Rules that apply generally to lawyer conduct, regardless of whether the conduct involves the provision of legal services. See, e.g., Rule 8.4: Misconduct.  
  
[3] When law-related services are provided by a lawyer under circumstances that are distinct from the lawyer's provision of legal services to clients, the lawyer in providing the law-related services need not adhere to the requirements of the Georgia Rules of Professional Conduct as provided in Rule 5.7(a)(1): Restrictions Regarding Law-Related Services.  
  
[4] Law-related services also may be provided through an entity that is distinct from that through which the lawyer provides legal services. If the lawyer individually or with others has control of such an entity's operations, the Rule requires the lawyer to take reasonable measures to assure that each person using the services of the entity knows that the services provided by the entity are not legal services and that the Georgia Rules of Professional Conduct that relate to the client-lawyer relationship do not apply. A lawyer's control of an entity extends to the ability to direct its operation. Whether a lawyer has such control will depend upon the circumstances of the particular case.  
  
 [5] When a client-lawyer relationship exists with a person who is referred by a lawyer to a separate law-related service entity controlled by the lawyer, individually or with others, the lawyer must comply with Rule 1.8(a): Conflict of Interest.  
  
[6] In taking the reasonable measures referred to in paragraph (a)(2) to assure that a person using law-related services understands the practical effect or significance of the inapplicability of the Georgia Rules of Professional Conduct, the lawyer should communicate to the person receiving the law-related services, in a manner sufficient to assure that the person understands the significance of the fact, that the relationship of the person to the business entity will not be a client-lawyer relationship. The communication should be made before entering into an agreement for provision of or providing law-related services, and preferably should be in writing.  
  
[7] The burden is upon the lawyer to show that the lawyer has taken reasonable measures under the circumstances to communicate the desired understanding. For instance, a sophisticated user of law-related services, such as a publicly held corporation, may require a lesser explanation than someone unaccustomed to making distinctions between legal services and law-related services, such as an individual seeking tax advice from a lawyer-accountant or investigative services in connection with a lawsuit.  
  
[8] Regardless of the sophistication of potential recipients of law-related services, a lawyer should take special care to keep separate the provision of law-related and legal services in order to minimize the risk that the recipient will assume that the law-related services are legal services. The risk of such confusion is especially acute when the lawyer renders both types of services with respect to the same matter. Under some circumstances the legal and law-related services may be so closely entwined that they cannot be distinguished from each other, and the requirement of disclosure and consultation imposed by paragraph (a)(2) of the Rule cannot be met. In such a case a lawyer will be responsible for assuring that both the lawyer's conduct and, to the extent required by Rule 5.3: Responsibilities Regarding Nonlawyer Assistants, that of nonlawyer employees in the distinct entity which the lawyer controls complies in all respects with the Georgia Rules of Professional Conduct.  
  
[9] A broad range of economic and other interests of clients may be served by lawyers' engaging in the delivery of law-related services. Examples of law-related services include providing title insurance, financial planning, accounting, trust services, real estate counseling, legislative lobbying, economic analysis, social work, psychological counseling, tax preparation, and patent, medical or environmental consulting.  
  
[10] When a lawyer is obliged to accord the recipients of such services the protections of those Rules that apply to the client-lawyer relationship, the lawyer must take special care to heed the proscriptions of the Rules addressing conflict of interest (Rules 1.7 through 1.11, especially Rules 1.7(b) and 1.8(a),(b) and (f)), and to scrupulously adhere to the requirements of Rule 1.6: Confidentiality of Information relating to disclosure of confidential information. The promotion of the law-related services must also in all respects comply with Rules 7.1 through 7.3, dealing with advertising and  solicitation. In that regard, lawyers should take special care to identify the obligations that may be imposed as a result of a jurisdiction's decisional law. 
  
[11] When the full protections of all of the Georgia Rules of Professional Conduct do not apply to the provision of law-related services, principles of law external to the Rules, for example, the law of principal and agent, govern the legal duties owed to those receiving the services. Those other legal principles may establish a different degree of protection for the recipient with respect to confidentiality of information, conflicts of interest and permissible business relationships with clients. See also Rule 8.4: Misconduct.  
  
Law reviews. -  For article, "Standing Up for the Legal Profession," see 10 Ga. St. B.J. 42 (2004).  

——————————

Part Six - Public Service


——————————

Rule 6.1. Voluntary Pro Bono Public Service

Rules text
A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year. In fulfilling this responsibility, the lawyer should: 
  
(a)  provide a substantial portion of the (50) hours of legal services without fee or expectation of fee to: 
  
(1)  persons of limited means; or 
  
(2)  charitable, religious, civic, community, governmental and educational organizations in matters which are designed primarily to address the needs of persons of limited means; and 
  
(b)  provide any additional services through: 
  
(1)  delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization's economic resources or would be otherwise inappropriate; 
  
(2)  delivery of legal services at a substantially reduced fee to persons of limited means; or 
  
(3)  participation in activities for improving the law, the legal system or the legal profession. 
  
In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means. 
  
No reporting rules or requirements may be imposed without specific permission of the Supreme Court granted through amendments to these Rules. 
  
There is no disciplinary penalty for a violation of this Rule. 
  

Comment 
  
[1] Every lawyer, regardless of professional prominence or professional work load, has a responsibility to provide legal services to those unable to pay, and personal involvement in the problems of the disadvantaged can be one of the most rewarding experiences in the life of a lawyer. The American Bar Association urges all lawyers to provide a minimum of 50 hours of pro bono services annually. States, however, may decide to choose a higher or lower number of hours of annual service (which may be expressed as a percentage of a lawyer's professional time) depending upon local needs and local conditions. It is recognized that in some years a lawyer may render greater or fewer hours than the annual standard specified, but during the course of his or her legal career, each lawyer should render on average per year, the number of hours set forth in this Rule. Services can be performed in civil matters or in criminal or quasi-criminal matters for which there is no government obligation to provide funds for legal representation, such as post-conviction death penalty appeal cases.  
  
[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among persons of limited means by providing that a substantial majority of the legal services rendered annually to the disadvantaged be furnished without fee or expectation of fee. Legal services under these paragraphs consist of a full range of activities, including individual and class representation, the provision of legal advice, legislative lobbying, administrative rule making and the provision of free training or mentoring to those who represent persons of limited means. The variety of these activities should facilitate participation by government lawyers, even when restrictions exist on their engaging in the outside practice of law.  
  
[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify for participation in programs funded by the Legal Services Corporation and those whose incomes and financial resources are slightly above the guidelines utilized by such programs but who nevertheless cannot afford counsel. Legal services can be rendered to individuals or to organizations such as homeless shelters, battered women's centers and food pantries that serve those of limited means. The term "governmental organizations" includes, but is not limited to, public protection programs and sections of governmental or public sector agencies.  
  
[4] Because service must be provided without fee or expectation of fee, the intent of the lawyer to render free legal services is essential for the work performed to fall within the meaning of paragraphs (a)(1) and (2). Accordingly, services rendered cannot be considered pro bono if an anticipated fee is uncollected, but the award of statutory lawyers' fees in a case originally accepted as pro bono would not disqualify such services from inclusion under this section. Lawyers who do receive fees in such cases are encouraged to contribute an appropriate portion of such fees to organizations or projects that benefit persons of limited means.  
  
[5] While it is possible for a lawyer to fulfill the annual responsibility to perform pro bono services exclusively through activities described in paragraphs (a)(1) and (2), to the extent that any hours of service remain unfulfilled, the remaining commitment can be met in a variety of ways as set forth in paragraph (b). Constitutional, statutory or regulatory restrictions may prohibit or impede government and public sector lawyers and judges from performing the pro bono services outlined in paragraphs (a)(1) and (2). Accordingly, where those restrictions apply, government and public sector lawyers and judges may fulfill their pro bono responsibility by performing services outlined in paragraph (b).  
  
[6] Paragraph (b)(1) includes the provision of certain types of legal services to those whose incomes and financial resources place them above limited means. It also permits the pro bono lawyer to accept a substantially reduced fee for services. Examples of the types of issues that may be addressed under this paragraph include First Amendment claims, Title VII claims and environmental protection claims. Additionally, a wide range of organizations may be represented, including social service, medical research, cultural and religious groups.  
  
[7] Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest fee for furnishing legal services to persons of limited means. Participation in judicare programs and acceptance of court appointments in which the fee is substantially below a lawyer's usual rate are encouraged under this section.  
  
[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve the law, the legal system or the legal profession. Serving on bar association committees, serving on boards of pro bono or legal services programs, taking part in Law Day activities, acting as a continuing legal education instructor, a mediator or an arbitrator and engaging in legislative lobbying to improve the law, the legal system or the profession are a few examples of the many activities that fall within this paragraph.  
  
[9] Because the provision of pro bono services is a professional responsibility, it is the individual ethical commitment of each lawyer. Nevertheless, there may be times when it is not feasible for a lawyer to engage in pro bono services. At such times a lawyer may discharge the pro bono responsibility by providing financial support to organizations providing free legal services to persons of limited means. Such financial support should be reasonably equivalent to the value of the hours of service that would have otherwise been provided. In addition, at times it may be more feasible to satisfy the pro bono responsibility collectively, as by a firm's aggregate pro bono activities.  
  
[10] Because the efforts of individual lawyers are not enough to meet the need for free legal services that exists among persons of limited means, the government and the profession have instituted additional programs to provide those services. Every lawyer should financially support such programs, in addition to either providing direct pro bono services or making financial contributions when pro bono service is not feasible.  
  
[11] The responsibility set forth in this Rule is not intended to be enforced through disciplinary process.  
  

——————————

Rule 6.2. Accepting Appointments

Rules text
For good cause a lawyer may seek to avoid appointment by a tribunal to represent a person. 
  
There is no disciplinary penalty for a violation of this Rule. 
  

Comment 
  
[1] A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards as repugnant. The lawyer's freedom to select clients is, however, qualified. All lawyers have a responsibility to assist in providing pro bono publico service. See Rule 6.1: Voluntary Pro Bono Publico Service. An individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients. A lawyer may also be subject to appointment by a court to serve unpopular clients or persons unable to afford legal services.  
  
Appointed Counsel 
  
[2] For good cause a lawyer may seek to decline an appointment to represent a person who cannot afford to retain counsel or whose cause is unpopular. Good cause exists if the lawyer could not handle the matter competently, see Rule 1.1: Competence, or if undertaking the representation would result in an improper conflict of interest, for example, when the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client. A lawyer may also seek to decline an appointment if acceptance would be unreasonably burdensome, for example, when it would impose a financial sacrifice so great as to be unjust.  
  
[3] An appointed lawyer has the same obligations to the client as retained counsel, including the obligations of loyalty and confidentiality, and is subject to the same limitations on the client-lawyer relationship, such as the obligation to refrain from assisting the client in violation of the Rules.  
  
[4] This Rule is not intended to be enforced through disciplinary process.  
  
Law reviews. -  For note, "The Panic Defense and Model Rules Common Senses:  A Practical Solution for a Twenty-First Century Ethical Dilemma," see 45 Ga. L. Rev. 621 (2011).  

——————————

Rule 6.3. Membership in Legal Services Organization

Rules text
A lawyer may serve as a director, officer or member of a legal services organization, apart from the law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests adverse to a client of the lawyer. The lawyer shall not knowingly participate in a decision or action of the organization: 
  
(a)  if participating in the decision or action would be incompatible with the lawyer's obligations to a client under Rule 1.7; or 
  
(b)  where the decision or action could have a material adverse effect on the representation of a client of the organization whose interests are adverse to a client of the lawyer. 
  
There is no disciplinary penalty for a violation of this Rule. 
  

Comment 
  
[1] Lawyers should be encouraged to support and participate in legal service organizations. A lawyer who is an officer or a member of such an organization does not thereby have a client-lawyer relationship with persons served by the organization. However, there is potential conflict between the interests of such persons and the interests of the lawyer's clients. If the possibility of such conflict disqualified a lawyer from serving on the board of a legal services organization, the profession's involvement in such organizations would be severely curtailed.  
  
[2] It may be necessary in appropriate cases to reassure a client of the organization that the representation will not be affected by conflicting loyalties of a member of the board. Established, written policies in this respect can enhance the credibility of such assurances.  
  

——————————

Rule 6.4. Law Reform Activities Affecting Client Interests

Rules text
A lawyer may serve as a director, officer or member of an organization involved in reform of the law or its administration notwithstanding that the reform may affect the interests of a client of the lawyer. When the lawyer knows that the interests of a client may be materially benefited by a decision in which the lawyer participates, the lawyer shall disclose that fact but need not identify the client. 
  
There is no disciplinary penalty for a violation of this Rule. 
  

Comment 
  
[1] Lawyers involved in organizations seeking law reform generally do not have a client-lawyer relationship with the organization. See also Rule 1.2(b): Scope of Representation. Without this Rule, it might follow that a lawyer could not be involved in a bar association law reform program that might indirectly affect a client. For example, a lawyer specializing in antitrust litigation might be regarded as disqualified from participating in drafting revisions of rules governing that subject. In determining the nature and scope of participation in such activities, a lawyer should be mindful of obligations to clients under other Rules, particularly Rule 1.7: Conflict of Interest. A lawyer is professionally obligated to protect the integrity of the program by making an appropriate disclosure within the organization when the lawyer knows a private client might be materially benefited.  
  

——————————

Rule 6.5. Nonprofit and Court-annexed Limited Legal Services Programs

Rules text
(a)  A lawyer who, under the auspices of a program sponsored by a nonprofit organization or court, provides short-term limited legal services to a client, normally through a one-time consultation, without expectation by either lawyer or the client that the lawyer will provide continuing representation in the matter and without expectation that the lawyer will receive a fee from the client for the services provided: 
  
(1)  is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the representation of the client involves a conflict of interest; and 
  
(2)  is subject to Rule 1.10 only if the lawyer knows that another lawyer associated with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) with respect to the matter. 
  
(b)  Except as provided by paragraph (a)(2), Rule 1.10 is inapplicable to a representation governed by this Rule. 
  
(c)  The recipient of the consultation authorized under paragraph (a) is, for purposes of Rule 1.9, a former client of the lawyer providing the service, but that lawyer's disqualification is not imputed to lawyers associated with the lawyer for purposes of Rule 1.10. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] Legal services organizations, courts and various nonprofit organizations have established programs through which lawyers provide short-term limited legal services - such as consultation clinics for advice or help with the completion of legal form - that will assist persons to address their legal problems without further representation by a lawyer. In these programs, such as legal-advice hotlines, advice-only clinics or pro se counseling programs, a client-lawyer relationship is established, but there is no expectation that the lawyer's representation of the client will continue beyond the limited consultation. Such programs are normally operated under circumstances in which it is not feasible for a lawyer to systematically screen for conflicts of interest as is generally required before undertaking a representation. See, e.g., Rules 1.7, 1.9 and 1.10.  
  
[2] A lawyer who provides free short-term limited legal services pursuant to this Rule must secure the client's informed consent to the limited scope of the representation. See Rule 1.2(c). If a short-term limited representation would not be reasonable under the circumstances, the lawyer may offer advice to the client but must also advise the client of the need for further assistance of counsel. Except as provided in this Rule, the Rules of Professional Conduct, including Rules 1.6 and 1.9(c), are applicable to the limited representation.  
  
[3] Because a lawyer who is representing a client in the circumstances addressed by this Rule ordinarily is not able to check systematically for conflicts of interest, paragraph (a) requires compliance with Rules 1.7 or 1.9(a) only if the lawyer knows that the representation presents a conflict of interest for the lawyer, and with Rule 1.10 only if the lawyer knows that another lawyer in the lawyer's firm is disqualified by Rules 1.7 or 1.9(a) in the matter.  
  
[4] Because the limited nature of services significantly reduces the risk of conflicts of interest with other matters being handled by the lawyer's firm, paragraph (b) provides that Rule 1.10 is inapplicable to a representation governed by this Rule except as provided by paragraph (a)(2). Paragraph (a)(2) requires the participating lawyer to comply with Rule 1.10 when the lawyer knows that the lawyer's firm is disqualified by Rules 1.7 or 1.9(a). By virtue of paragraph (b), however, a lawyer's participation in a short-term limited legal services program will not preclude the lawyer's firm from undertaking or continuing the representation of a client with interests adverse to a client being represented under the program's auspices. Nor will the personal disqualification of a lawyer participating in the program be imputed to other lawyers participating in the program. 
  
[5] If, after commencing a short-term limited representation in accordance with this Rule, a lawyer undertakes to represent the client in the matter on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become applicable.  
  
Law reviews. -  For annual survey of legal ethics, see 67 Mercer L. Rev. 107 (2015).  

——————————

Part Seven - Information About Legal Services


——————————

Rule 7.1. Communications Concerning a Lawyer's Services

Rules text
(a)  A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. By way of illustration, but not limitation, a communication is false or misleading if it: 
  
(1)  contains a material misrepresentation of fact or law or omits a fact necessary to make the statement considered as a whole not materially misleading; 
  
(2)  is likely to create an unjustified expectation about results the lawyer can achieve, or states or implies that the lawyer can achieve results by means that violate the Georgia Rules of Professional Conduct or other law; 
  
(3)  compares the lawyer's services with other lawyers' services unless the comparison can be factually substantiated; 
  
(4)  fails to include the name of at least one lawyer responsible for its content; or 
  
(5)  contains any information regarding contingent fees, and fails to conspicuously present the following disclaimer: 
  
"Contingent attorneys' fees refers only to those fees charged by attorneys for their legal services. Such fees are not permitted in all types of cases. Court costs and other additional expenses of legal action usually must be paid by the client." 
  
(6)  contains the language "no fee unless you win or collect" or any similar phrase and fails to conspicuously present the following disclaimer: 
  
"No fee unless you win or collect" [or insert the similar language used in the communication] refers only to fees charged by the attorney. Court costs and other additional expenses of legal action usually must be paid by the client. Contingent fees are not permitted in all types of cases. 
  
(b)  A public communication for which a lawyer has given value must be identified as such unless it is apparent from the context that it is such a communication. 
  
(c)  A lawyer retains ultimate responsibility to insure that all communications concerning the lawyer or the lawyer's services comply with the Georgia Rules of Professional Conduct. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] This rule governs the content of all communications about a lawyer's services, including the various types of advertising permitted by Rules 7.3 through 7.5. Whatever means are used to make known a lawyer's services, statements about them should be truthful.  
  
[2] The prohibition in sub-paragraph (a)(2) of this Rule 7.1: Communications Concerning a Lawyer's Services of statements that may create "unjustified expectations" would ordinarily preclude advertisements about results obtained on behalf of a client, such as the amount of a damage award or the lawyer's record in obtaining favorable verdicts, and advertisements containing client endorsements. Such information may create the unjustified expectation that similar results can be obtained for others without reference to the specific factual and legal circumstances.  
  
Affirmative Disclosure 
  
[3] In general, the intrusion on the First Amendment right of commercial speech resulting from rationally-based affirmative disclosure requirements is minimal, and is therefore a preferable form of regulation to absolute bans or other similar restrictions. For example, there is no significant interest in failing to include the name of at least one accountable attorney in all communications promoting the services of a lawyer or law firm as required by sub-paragraph (a)(5) of Rule 7.1: Communications Concerning a Lawyer's Services. Nor is there any substantial burden imposed as a result of the affirmative disclaimer requirement of sub-paragraph (a)(6) upon a lawyer who wishes to make a claim in the nature of "no fee unless you win." Indeed, the United States Supreme Court has specifically recognized that affirmative disclosure of a client's liability for costs and expenses of litigation may be required to prevent consumer confusion over the technical distinction between the meaning and effect of the use of such terms as "fees" and "costs" in an advertisement.  
  
[4] Certain promotional communications of a lawyer may, as a result of content or circumstance, tend to mislead a consumer to mistakenly believe that the communication is something other than a form of promotional communication for which the lawyer has paid. Examples of such a communication might include advertisements for seminars on legal topics directed to the lay public when such seminars are sponsored by the lawyer, or a newsletter or newspaper column which appears to inform or to educate about the law. Paragraph (b) of this Rule 7.1: Communications Concerning a Lawyer's Services would require affirmative disclosure that a lawyer has given value in order to generate these types of public communications if such is in fact the case.  
  
Accountability 
  
[5] Paragraph (c) makes explicit an advertising attorney's ultimate responsibility for all the lawyer's promotional communications and would suggest that review by the lawyer prior to dissemination is advisable if any doubts exist concerning conformity of the end product with these Rules. Although prior review by disciplinary authorities is not required by these Rules, lawyers are certainly encouraged to contact disciplinary authorities prior to authorizing a promotional communication if there are any doubts concerning either an interpretation of these Rules or their application to the communication.  
  

  Editor's notes. - This rule was amended effective November 14, 2019.  


ADVISORY OPINIONS

Notification of time billing required. - To simply inform a client that the lawyer would bill on a time expended basis, without explaining any standard unit billing practice, would omit a fact necessary to make the statement as a whole not materially misleading, and would violate Rule 7.1 (a).  To insure a clear understanding between the attorney and the client, the attorney should provide the client with an explanation in writing of the basis for the fee.  Adv. Op. No. 01-1 (May 3, 2001).  

Use of certain terms in firm names. - A sole practitioner may not use a firm name that includes "group" or "& Associates" because both terms would incorrectly imply that the sole practitioner practices with other lawyers. However, a sole practitioner may use a firm name that includes "firm." Adv. Op. No. 16-3 (June 14, 2016).  

——————————

Rule 7.2. Advertising

Rules text
(a)  Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through: 
  
(1)  public media, such as a telephone directory, legal directory, newspaper or other periodical; 
  
(2)  outdoor advertising; 
  
(3)  radio or television; 
  
(4)  written, electronic or recorded communication. 
  
(b)  A copy or recording of an advertisement or communication shall be kept for two years after its last dissemination along with a record of when and where it was used. 
  
(c)  Prominent disclosures. Any advertisement for legal services directed to potential clients in Georgia, or intended to solicit employment for delivery of any legal services in Georgia, must include prominent disclosures, clearly legible and capable of being read by the average person, if written, and clearly intelligible by an average person, if spoken aloud, of the following: 
  
(1)  Disclosure of identity and physical location of attorney. Any advertisement shall include the name, physical location and telephone number of each lawyer or law firm who paid for the advertisement and who takes full personal responsibility for the advertisement. In disclosing the physical location, the responsible lawyer shall state the full address of the location of the principal bona fide office of each lawyer who is prominently identified pursuant to this paragraph. For the purposes of this Rule, a bona fide office is defined as a physical location maintained by the lawyer or law firm from which the lawyer or law firm furnishes legal services on a regular and continuing basis. In the absence of a bona fide physical office, the lawyer shall prominently disclose the full address listed with the State Bar of Georgia or other Bar to which the lawyer is admitted. A lawyer who uses a referral service shall ensure that the service discloses the location of the lawyer's bona fide office, or the registered bar address, when a referral is made. 
  
(2)  Disclosure of referral practice. If the lawyer or law firm will refer the majority of callers to other attorneys, that fact must be disclosed and the lawyer or law firm must comply with the provisions of Rule 7.3(c) regarding referral services. 
  
(3)  Disclosure of spokespersons and portrayals. Any advertisement that includes a non-attorney spokesperson, portrayal of a lawyer by a non-lawyer, portrayal of a client by a non-client, or any paid testimonial or endorsement, shall include prominent disclosure of the use of a non-attorney spokesperson, portrayal of a lawyer by a non-lawyer, or of a client by a non-client. 
  
(4)  Disclosures regarding fees. A lawyer or law firm advertising any fixed fee for specified legal services shall, at the time of fee publication, have available to the public a written statement clearly describing the scope of each advertised service, which statement shall be available to the client at the time of retainer for any such service. 
  
(5)  Appearance of legal notices or pleadings. Any advertisement that includes any representation that resembles a legal pleading, notice, contract or other legal document shall include prominent disclosure that the document is an advertisement rather than a legal document. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] To assist the public in obtaining legal services, lawyers should be allowed to make known their services not only through reputation but also through organized information campaigns in the form of advertising. Advertising involves an active quest for clients, contrary to the tradition that a lawyer should not seek clientele. However, the public's need to know about legal services can be fulfilled in part through advertising. This need is particularly acute in the case of persons of moderate means who have not made extensive use of legal services. The interest in expanding public information about legal services ought to prevail over considerations of tradition. Nevertheless, advertising by lawyers entails the risk of practices that are misleading or overreaching.  
  
[2] This Rule permits public dissemination of information concerning a lawyer's name or firm name, address and telephone number; the kinds of services the lawyer will undertake; the basis on which the lawyer's fees are determined, including prices for specific services and payment and credit arrangements; a lawyer's foreign language ability; names of references and, with their consent, names of clients regularly represented; and other information that might invite the attention of those seeking legal assistance.  
  
[3] Questions of effectiveness and taste in advertising are matters of speculation and subjective judgment. Some jurisdictions have had extensive prohibitions against television advertising, against advertising going beyond specified facts about a lawyer, or against "undignified" advertising. Television is now one of the most powerful media for getting information to the public, particularly persons of low and moderate income; prohibiting television advertising, therefore, would impede the flow of information about legal services to many sectors of the public. Limiting the information that may be advertised has a similar effect and assumes that the bar can accurately forecast the kind of information that the public would regard as relevant.  
  
[4] Neither this Rule nor Rule 7.3: Direct Contact with Prospective Clients prohibits communications authorized by law, such as notice to members of a class in class action litigation.  
  
Record of Advertising 
  
[5] Paragraph (b) requires that a record of the content and use of advertising be kept in order to facilitate enforcement of this Rule.  
  

  Editor's notes. - This rule was amended effective March 21, 2014.  

Cross references. - False advertising by attorneys, § 10-1-427.  
Law reviews. -  For annual survey of legal ethics, see 67 Mercer L. Rev. 107 (2015).  


JUDICIAL DECISIONS

Mail and telephone solicitation. - The imposition of a public reprimand was appropriate after the attorney admitted obtaining clients through mail and telephone solicitation. In re Falanga, 272 Ga. 615, 533 S.E.2d 711 (2000).  


ADVISORY OPINIONS

Advertising legal services for referral to other lawyers. - It is ethically improper for a lawyer to advertise for legal business with the intention of referring a majority of that business to other lawyers without disclosing that intent in the advertisement and without complying with the disciplinary standards of conduct applicable to lawyer referral services. Adv. Op. No. 92-2 (July 20, 1992).  

——————————

Rule 7.3. Direct Contact with Prospective Clients

Rules text
(a)  A lawyer shall not send, or knowingly permit to be sent, on behalf of the lawyer, the lawyer's firm, lawyer's partner, associate, or any other lawyer affiliated with the lawyer or the lawyer's firm, a written communication to a prospective client for the purpose of obtaining professional employment if: 
  
(1)  it has been made known to the lawyer that a person does not desire to receive communications from the lawyer; 
  
(2)  the communication involves coercion, duress, fraud, overreaching, harassment, intimidation or undue influence; 
  
(3)  the written communication concerns an action for personal injury or wrongful death or otherwise relates to an accident or disaster involving the person to whom the communication is addressed or a relative of that person, unless the accident or disaster occurred more than 30 days prior to the mailing of the communication; or 
  
(4)  the lawyer knows or reasonably should know that the physical, emotional or mental state of the person is such that the person could not exercise reasonable judgment in employing a lawyer. 
  
(b)  Written communications to a prospective client, other than a close friend, relative, former client or one whom the lawyer reasonably believes is a former client, for the purpose of obtaining professional employment shall be plainly marked "Advertisement" on the face of the envelope and on the top of each page of the written communication in type size no smaller than the largest type size used in the body of the letter. 
  
(c)  A lawyer shall not compensate or give anything of value to a person or organization to recommend or secure the lawyer's employment by a client, or as a reward for having made a recommendation resulting in the lawyer's employment by a client; except that the lawyer may pay for public communications permitted by Rule 7.1 and except as follows: 
  
(1)  A lawyer may pay the usual and reasonable fees or dues charged by a lawyer referral service, if the service: 
  
(i)  does not engage in conduct that would violate these Rules if engaged in by a lawyer; 
  
(ii)  provides an explanation to the prospective client regarding how the lawyers are selected by the service to participate in the service; and 
  
(iii)  discloses to the prospective client how many lawyers are participating in the service and that those lawyers have paid the service a fee to participate in the service. 
  
(2)  A lawyer may pay the usual and reasonable fees or dues charged by a bar-operated non-profit lawyer referral service, including a fee which is calculated as a percentage of the legal fees earned by the lawyer to whom the service has referred a matter, provided such bar-operated non-profit lawyer referral service meets the following criteria: 
  
(i)  the lawyer referral service shall be operated in the public interest for the purpose of referring prospective clients to lawyers, pro bono and public service legal programs, and government, consumer or other agencies that can provide the assistance the clients need. Such organization shall file annually with the State Disciplinary Board a report showing its rules and regulations, its subscription charges, agreements with counsel, the number of lawyers participating and the names and addresses of the lawyers participating in the service; 
  
(ii)  the sponsoring bar association for the lawyer referral service must be open to all lawyers licensed and eligible to practice in this state who maintain an office within the geographical area served, and who meet reasonable objectively determinable experience requirements established by the bar association; 
  
(iii)  the combined fees charged by a lawyer and the lawyer referral service to a client referred by such service shall not exceed the total charges which the client would have paid had no service been involved; and 
  
(iv)  a lawyer who is a member of the qualified lawyer referral service must maintain in force a policy of errors and omissions insurance in an amount no less than $100,000 per occurrence and $300,000 in the aggregate. 
  
(3)  A lawyer may pay the usual and reasonable fees to a qualified legal services plan or insurer providing legal services insurance as authorized by law to promote the use of the lawyer's services, the lawyer's partner or associates services so long as the communications of the organization are not false, fraudulent, deceptive or misleading; 
  
(4)  A lawyer may pay for a law practice in accordance with Rule 1.17. 
  
(d)  A lawyer shall not solicit professional employment as a private practitioner for the lawyer, a partner or associate through direct personal contact or through live telephone contact, with a nonlawyer who has not sought advice regarding employment of a lawyer. 
  
(e)  A lawyer shall not accept employment when the lawyer knows or reasonably should know that the person who seeks to employ the lawyer does so as a result of conduct by any person or organization that would violate these Rules if engaged in by a lawyer. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
Direct Personal Contact 
  
[1] There is a potential for abuse inherent in solicitation through direct personal contact by a lawyer of prospective clients known to need legal services. It subjects the lay person to the private importuning of a trained advocate, in a direct interpersonal encounter. A prospective client often feels overwhelmed by the situation giving rise to the need for legal services, and may have an impaired capacity for reason, judgment and protective self-interest. Furthermore, the lawyer seeking the retainer is faced with a conflict stemming from the lawyer's own interest, which may color the advice and representation offered the vulnerable prospect.  
  
[2] The situation is therefore fraught with the possibility of undue influence, intimidation, and overreaching. The potential for abuse inherent in solicitation of prospective clients through personal contact justifies its prohibition, particularly since the direct written contact permitted under paragraph (b) of this Rule offers an alternative means of communicating necessary information to those who may be in need of legal services. Also included in the prohibited types of personal contact are direct, personal contacts through an intermediary and live contact by telephone.  
  
Direct Written Solicitation 
  
[3] Subject to the requirements of Rule 7.1 and paragraphs (b) and (c) of this Rule, promotional communication by a lawyer through direct written contact is generally permissible. The public's need to receive information concerning their legal rights and the availability of legal services has been consistently recognized as a basis for permitting direct written communication since this type of communication may often be the best and most effective means of informing. So long as this stream of information flows cleanly, it will be permitted to flow freely.  
  
[4] Certain narrowly-drawn restrictions on this type of communication are justified by a substantial state interest in facilitating the public's intelligent selection of counsel, including the restrictions of paragraphs (a) (3) and (a) (4) which proscribe direct mailings to persons such as an injured and hospitalized accident victim or the bereaved family of a deceased.  
  
[5] In order to make it clear that the communication is commercial in nature, paragraph (b) requires inclusion of an appropriate affirmative "advertisement" disclaimer. Again, the traditional exception for contact with close friends, relatives and former clients is recognized and permits elimination of the disclaimer in direct written contact with these persons.  
  
[6] This Rule does not prohibit communications authorized by law, such as notice to members of a class in class action litigation.  
  
Paying Others to Recommend a Lawyer 
  
[7] A lawyer is allowed to pay for communications permitted by these Rules, but otherwise is not permitted to pay another person for channeling professional work. This restriction does not prevent an organization or person other than the lawyer from advertising or recommending the lawyer's services. Thus, a legal aid agency, a prepaid legal services plan or prepaid legal insurance organization may pay to advertise legal services provided under its auspices.  
  

  Editor's notes. - This rule was amended effective July 9, 2015.  
Law reviews. -  For article, "Client Seeks REAL Lawyer: Responding to Requests for Representation," see 13 Ga. St. B.J. 62 (2008).  


JUDICIAL DECISIONS

Mail and telephone solicitation. - The imposition of a public reprimand was appropriate after the attorney admitted obtaining clients through mail and telephone solicitation. In re Falanga, 272 Ga. 615, 533 S.E.2d 711 (2000).  
Attorney who took retainers to represent clients in criminal matters but abandoned or mishandled the cases and failed to return unearned fees, solicited a client in a courthouse hallway, appeared intoxicated in court and at a jail, and threatened a prosecutor with bodily injury during court violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.16(d), 3.5(d), 4.1(a), 7.3(d), and 8.4(a)(4), and was disbarred. In the Matter of Morris, 302 Ga. 862, 809 S.E.2d 799 (2018).  

Attorney was disbarred based on the attorney's improper solicitation of a client because the attorney's office contacted the client one day after the client was involved in an auto accident about representation in a personal injury action, but the client had not contacted the attorney about representation; and the attorney's assistant met the client, promised that the attorney would pay for the client's rental car, and accompanied the client to the rental car company. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  

——————————

Rule 7.4. Communication of Fields of Practice

Rules text
A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law. A lawyer who is a specialist in a particular field of law by experience, specialized training or education, or is certified by a recognized and bona fide professional entity, may communicate such specialty or certification so long as the statement is not false or misleading. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] This Rule permits a lawyer to indicate areas of practice in communications about the lawyer's services. If a lawyer practices only in certain fields, or will not accept matters except in such fields, the lawyer is permitted to so indicate.  
  
[2] A lawyer may truthfully communicate the fact that the lawyer is a specialist or is certified in a particular field of law by experience or as a result of having been certified as a "specialist" by successfully completing a particular program of legal specialization. An example of a proper use of the term would be "Certified as a Civil Trial Specialist by XYZ Institute" provided such was in fact the case, such statement would not be false or misleading and provided further that the Civil Trial Specialist program of XYZ Institute is a recognized and bona fide professional entity.  
  


JUDICIAL DECISIONS

Constitutionality. - Former Standard 18 of Rule 4-102, particularly when read in conjunction with former Standard 19, is reasonably limited to achieve its purpose: i.e., to allow attorneys to list their areas of practice without implying that they have special qualifications as established by objective standards by a recognized organization, and is not violative of free speech. In re Robbins, 266 Ga. 681, 469 S.E.2d 191 (1996).  

Misrepresentations by an attorney that the attorney was a certified public accountant (CPA) duly licensed to practice public accountancy in Georgia warranted a two year suspension. In re Lemmons, 271 Ga. 582, 522 S.E.2d 650 (1999).  

Penalty for violation. - Public reprimand was the appropriate level of discipline to apply where an attorney advertised as a specialist in personal injury litigation. In re Robbins, 266 Ga. 681, 469 S.E.2d 191 (1996).  


ADVISORY OPINIONS

Communication to other attorneys as to availability as consultant. - It is not a violation of former Standard 4 of Rule 4-102 for a lawyer to communicate to other lawyers the attorney's availability to act as a consultant in a particular area of the law. Adv. Op. No. 22 (Jan. 18, 1974, as amended, Jan. 14, 1993).  

——————————

Rule 7.5. Firm Names and Letterheads

Rules text
(a)  A lawyer shall not use a firm name, trade name, letterhead, or other professional designation that is false or misleading. 
  
(b)  A law firm with offices in more than one jurisdiction may use the same name in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located. 
  
(c)  The name of a lawyer holding public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm. 
  
(d)  Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] Firm names and letterheads are subject to the general requirement of all advertising that the communication must not be false, fraudulent, deceptive, or misleading. Therefore, lawyers sharing office facilities, but who are not in fact partners, may not denominate themselves as, for example, "Smith and Jones," for that title suggests partnership in the practice of law.  
  
[2] Firm names consisting entirely of the names of deceased or retired partners are permitted and have proven a useful means of identification.  
  

  Editor's notes. - This rule was amended effective February 6, 2020.  


ADVISORY OPINIONS

For situation regarding propriety of law firm's letter to former clients upon a former associate's rejoining the firm, see Adv. Op. No. 32 (Mar. 11, 1983).  

——————————

Part Eight - Maintaining the Integrity of the Profession


——————————

Rule 8.1. Bar Admission and Disciplinary Matters

Rules text
An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not: 
  
(a)  knowingly make a false statement of material fact; or 
  
(b)  fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] The duty imposed by this Rule extends to persons seeking admission to the bar as well as to lawyers. Hence, if a person makes a material false statement in connection with an application for admission, it may be the basis for subsequent disciplinary action if the person is admitted, and in any event may be relevant in a subsequent admission application. The duty imposed by this Rule applies to a lawyer's own admission or discipline as well as that of others. Thus, it is a separate professional offense for a lawyer to knowingly make a misrepresentation or omission in connection with a disciplinary investigation of the lawyer's own conduct. This Rule also requires affirmative clarification of any misunderstanding on the part of the admissions or disciplinary authority of which the person involved becomes aware.  
  
[2] This Rule is subject to the provisions of the Fifth Amendment of the United States Constitution and corresponding provisions of state constitutions. A person relying on such a provision in response to a question, however, should do so openly and not use the right of nondisclosure as a justification for failure to comply with this Rule.  
  
[3] A lawyer representing an applicant for admission to the bar, or representing a lawyer who is the subject of a disciplinary inquiry or proceeding, is governed by the rules applicable to the client-lawyer relationship.  
  
Law reviews. -  For article, "Off-The-Shelf Formative Assessments to Help Each Student Develop Toward a Professional Formation/Ethical Professional Identity Learning Outcome of an Internalized Commitment to the Student's Own Professional Development," see 68 Mercer L. Rev. 687 (2017).   For article, "Marking the Path from Law Student to Lawyer: Using Field Placement Courses to Facilitate the Deliberate Exploration of Professional Identity and Purpose," see 68 Mercer L. Rev. 767 (2017).    


JUDICIAL DECISIONS

False statements to obtain bar admission. - Allegations that attorney had pled guilty to the felony charge of child molestation in 1955, that he entered a plea of nolo contendere in 1968 to two counts of the felony of molesting a minor child and was again sentenced to prison, but when he applied for membership in the State Bar of Georgia in 1976, he indicated he had not been convicted of any felony, if proved, establish violations of former Standards 1 and 4 of Rule 4-102. In re Morton, 250 Ga. 880, 301 S.E.2d 885 (1983).  
Court accepted an attorney's request for voluntary discipline through surrender of her license to practice law where the attorney acknowledged submitting materially altered documents in connection with her admission to practice law and making material misrepresentations to a prospective employer concerning her academic achievement. In re Withers, 253 Ga. 297, 319 S.E.2d 459 (1984).  

Misrepresentations to State Bar in its investigation. - Attorney who accepted money for representing clients but did not complete the legal work the attorney was asked to do, and who lied to the clients and the State Bar about what had been done, and who had been disciplined on two prior occasions, violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.5, 1.16, 3.2, 8.1 and 9.3, and was disbarred. In re Kimbrough, 286 Ga. 30, 685 S.E.2d 713 (2009).  

18-month suspension for fee splitting with non-attorney. - Attorney who violated Ga. St. Bar R. 4-102(d):5.3(b), 5.4(a), and 8.1(a) by splitting fees with a nonlawyer and by making false statements in submissions before admitting the attorney's fee splitting was suspended for 18 months pursuant to a petition for voluntary discipline. The aggravating factors were the fact that the attorney initially made dishonest responses to the State Bar and the fact the attorney had previously received an Investigative Panel reprimand, while mitigating factors included the attorney's inexperience and lack of a mentor, the attorney's remorse, stress and anxiety brought about by a heart condition, and the fact that the fee-splitting did not harm any clients. In the Matter of O'Brien-Carriman, 291 Ga. 27, 727 S.E.2d 93 (2012).  

Two-year suspension was warranted where attorney, following the closing on the clients' realty, failed to forward money to the mortgage company, failed to make full restitution, and failed to respond to the State Bar's request for discovery. In re Geraghty, 261 Ga. 260, 403 S.E.2d 788 (1991).  

Three year suspension. - In a voluntary disciplinary proceeding, an attorney was suspended for a three year period for misappropriating a client's funds, making false statements and falsifying a bank record in the subsequent investigation of the matter, and attempting to repay the funds to a third party with a check that was returned for insufficient funds. The attorney was found to have violated Ga. St. Bar R. 4-102(d):1.15(I)(a), 1.15(I)(b), 1.15(II)(b), 8.1(a), and 8.4(a)(4) and, in mitigation, was found to be remorseful, had repaid the funds, had no prior disciplinary history, had personal and emotional factors that contributed to the behavior, and was receiving counseling to address those personal issues. In the Matter of Favors, 283 Ga. 588, 662 S.E.2d 119 (2008).  
Based on an attorney's violations of Ga. St. Bar R. 4-102(d):1.16(d), 1.3, 1.4, and 8.1(a) in multiple disciplinary matters, the attorney's prior disciplinary history, and taking into account the attorney's physical disabilities and support from local attorneys, a three-year suspension from the practice of law was deemed appropriate. In the Matter of Peterson, 290 Ga. 794, 725 S.E.2d 252 (2012).  
Three-year suspension was appropriate for the attorney's violation of Ga. St. Bar R. 4-102:5.5, 4-102(d):8.1(a) and 8.4(a)(4), after the attorney filed an answer and counterclaim for a client while ineligible to practice law because of the non-payment of the attorney's State Bar membership fee, the attorney made false and misleading statements to the Office of General Counsel, and the attorney refused to acknowledge, and consistently sought to diminish, the wrongful nature of the conduct. In the Matter of Iwu, 303 Ga. 539, 813 S.E.2d 336 (2018).  

Voluntary surrender equivalent to disbarment. - The voluntary surrender of a license to practice law is the equivalent of disbarment. In re Logan, 254 Ga. 350, 331 S.E.2d 880 (1985); In re Haskins, 262 Ga. 177, 416 S.E.2d 91 (1992).  

Voluntary suspension not equivalent of voluntary license surrender. - While it is true that the voluntary surrender of a license to practice law is the equivalent of disbarment, and a subsequent disbarment would be inappropriate, voluntary suspension is not the equivalent of voluntary surrender, and the practitioner whose privilege to practice law is suspended is subject to disbarment upon a proper cause. Carpenter v. State, 250 Ga. 177, 297 S.E.2d 16 (1982).  

Disbarment. - An attorney who refused to return client funds after the attorney was discharged was disbarred for violating Ga. St. Bar R. 4-102(d):1.15(I)(a) and (II)(b), 8.1, and 8.4(a)(4). There were no mitigating factors; aggravating factors included the attorney's refusal to acknowledge the wrongful nature of the attorney's conduct, the attorney's dishonest or selfish motive and apparent indifference to making restitution, the attorney's obstruction of the disciplinary process, and the attorney's submission of false statements of material fact in the attorney's response to the grievance. In the Matter of Butler, 283 Ga. 250, 657 S.E.2d 245 (2008).  
Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  

Disbarment operates as complete bar to practice. - The order of a trial court disbarring an attorney from the practice of law in this state is effective to do just that and operates as a complete bar to his practice of law in any of the courts of this state. In re Nave, 254 Ga. 107, 326 S.E.2d 769 (1985).  

Attorney's failure to respond to complaint that the attorney violated former Bar Rule 4-102, Standards 44 and 68 by totally failing to prosecute the client's case, which resulted in the dismissal of the case without prejudice, was deemed admitted under Bar Rule 4-212(a) and warranted a one year suspension from practice. In re Long, 259 Ga. 494, 384 S.E.2d 635 (1989).  

Failure to cooperate in investigation. - Where the State Bar filed a formal complaint against the respondent attorney, alleging that he took a fee to represent a client in a court in which he was not admitted to practice; that he neglected the matter entrusted to him; that he had failed to cooperate in its investigation of the complaint made against him; and that this conduct violated former Standard 68 of Bar Rule 4-102, the Supreme Court adopted the recommendation of the Review Panel of the State Disciplinary Board and suspended the attorney from the practice of law for two years, with the suspension to continue thereafter until he passes all portions of the State Bar examination and until he refunds the full fee paid to him by the complainants. In re Palmer, 259 Ga. 501, 384 S.E.2d 671 (1989).  
Disbarred attorneys' belief that they had to forego constitutionally protected speech in order to avoid sanctions under former Standard 73 of Rule 4-102 and Rule 4-219(c)(2) was not objectively reasonable and, since they failed to show injury, they lacked standing to bring a preenforcement first amendment challenge to the standard and rule. Wilson v. State Bar, 132 F.3d 1422 (11th Cir. 1998).  
An attorney was disbarred because the attorney's admitted conduct of  issuing checks for an escrow account that were returned for insufficient funds,  refusing to respond to the state bar's inquiry regarding the insufficient  funds, and failing to return a client's fee, violated numerous state bar rules. In the Matter of Shoemaker, 282 Ga. 470, 651 S.E.2d 82 (2007).  

False statements in response to notice of investigation. - Attorney who actively represented a client in a workers' compensation matter despite being on interim suspension at the time due to three pending investigations by the State Bar and who submitted an untimely response to the Notice of Investigation that contained false statements concerning the attorney's representation of this client violated Ga. St. Bar. R. 4-102(d):5.5(a) and 8.1(a). Based on this and other conduct, the attorney was disbarred. In re Henry, 285 Ga. 871, 684 S.E.2d 624 (2009).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.1, 8.4(a)(4), and 9.3 because a client hired the attorney to present DNA evidence and to have the client's obligation for child support terminated, but the attorney did not file any pleading, and those issues were left unresolved by the dismissal of the contempt case; the attorney admitted to not filing a timely sworn response to the notice of investigation, and the attorney made false statements in the response to the notice of investigation and in the testimony before the special master. In re Davis, 290 Ga. 857, 725 S.E.2d 216 (2012).  


ADVISORY OPINIONS

Part-time law clerk should not seek client waiver of the conflict of interest created by representation of clients before his or her present employer-judge. Adv. Op. No. 90-2 (Dec. 3, 1990).  

——————————

Rule 8.2. Judicial and Legal Officials

Rules text
(a)  Reserved. 
  
(b)  A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the Code of Judicial Conduct. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] Assessments by lawyers are relied on in evaluating the professional or personal fitness of persons being considered for election or appointment to judicial office and to public legal offices, such as attorney general, prosecuting attorney and public defender. Expressing honest and candid opinions on such matters contributes to improving the administration of justice. Conversely, false statements by a lawyer can unfairly undermine public confidence in the administration of justice.  
  
[2] When a lawyer seeks judicial office, the lawyer should be bound by applicable limitations on political activity.  
  
[3] To maintain the fair and independent administration of justice, lawyers are encouraged to continue traditional efforts to defend judges and courts unjustly criticized.  
  


ADVISORY OPINIONS

Part-time law clerk should not seek client waiver of the conflict of interest created by representation of clients before his or her present employer-judge. Adv. Op. No. 90-2 (Dec. 3, 1990).  

Law clerk for a superior court judge may not prepare appellate briefs on behalf of defendants in criminal cases where the death penalty has been imposed. Adv. Op. No. 38 (July 20, 1984).  

——————————

Rule 8.3. Reporting Professional Misconduct

Rules text
(a)  A lawyer having knowledge that another lawyer has committed a violation of the Georgia Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, should inform the appropriate professional authority. 
  
(b)  A lawyer having knowledge that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge's fitness for office should inform the appropriate authority. 
  
There is no disciplinary penalty for a violation of this Rule. 
  

Comment 
  
[1] Self-regulation of the legal profession requires that members of the profession initiate disciplinary investigations when they know of a violation of the Georgia Rules of Professional Conduct. Lawyers have a similar obligation with respect to judicial misconduct. An apparently isolated violation may indicate a pattern of misconduct that only a disciplinary investigation can uncover. Reporting a violation is especially important where the victim is unlikely to discover the offense.  
  
Law reviews. -  For annual survey on legal ethics, see 68 Mercer L. Rev. 167 (2016).  

——————————

Rule 8.4. Misconduct

Rules text
(a)  It shall be a violation of the Georgia Rules of Professional Conduct for a lawyer to: 
  
(1)  violate or knowingly attempt to violate the Georgia Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another; 
  
(2)  be convicted of a felony; 
  
(3)  be convicted of a misdemeanor involving moral turpitude where the underlying conduct relates to the lawyer's fitness to practice law; 
  
(4)  engage in professional conduct involving dishonesty, fraud, deceit or misrepresentation; 
  
(5)  fail to pay any final judgment or rule absolute rendered against such lawyer for money collected by him or her as a lawyer within ten days after the time appointed in the order or judgment; 
  
(6) (i)  state an ability to influence improperly a government agency or official by means that violate the Georgia Rules of Professional Conduct or other law; 
  
(6) (ii)  state an ability to achieve results by means that violate the Georgia Rules of Professional Conduct or other law; 
  
(6) (iii)  achieve results by means that violate the Georgia Rules of Professional Conduct or other law; 
  
(7)  knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law; or  
  
(8)  commit a criminal act that relates to the lawyer's fitness to practice law or reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer, where the lawyer has admitted in judicio, the commission of such act. 
  
(b) (1)  For purposes of this Rule, conviction shall include any of the following accepted by a court, whether or not a sentence has been imposed: 
  
(i)  a guilty plea; 
  
(ii)  a plea of nolo contendere; 
  
(iii)  a verdict of guilty; or 
  
(iv)  a verdict of guilty but mentally ill. 
  
(2)  The record of a conviction or disposition in any jurisdiction based upon a guilty plea, a plea of nolo contendere, a verdict of guilty, or a verdict of guilty but mentally ill, or upon the imposition of first offender probation shall be conclusive evidence of such conviction or disposition and shall be admissible in proceedings under these disciplinary rules. 
  
(c)  This Rule shall not be construed to cause any infringement of the existing inherent right of Georgia Superior Courts to suspend and disbar lawyers from practice based upon a conviction of a crime as specified in paragraphs (a) (1), (a) (2) and (a) (3) above. 
  
(d)  Rule 8.4 (a) (1) does not apply to any of the Georgia Rules of Professional Conduct for which there is no disciplinary penalty. 
  
The maximum penalty for a violation of Rule 8.4 (a) (1) is the maximum penalty for the specific Rule violated. The maximum penalty for a violation of Rule 8.4 (a) (2) through (c) is disbarment. 
  

Comment 
  
[1] The prohibitions of this Rule as well as the prohibitions of Bar Rule 4-102 prevents a lawyer from attempting to violate the Georgia Rules of Professional Conduct or from knowingly aiding or abetting, or providing direct or indirect assistance or inducement to another person who violates or attempts to violate a rule of professional conduct. A lawyer may not avoid a violation of the rules by instructing a nonlawyer, who is not subject to the rules, to act where the lawyer can not. 
  
[2] This Rule, as its predecessor, is drawn in terms of acts involving 'moral turpitude' with, however, a recognition that some such offenses concern matters of personal morality and have no specific connection to fitness for the practice of law. Here the concern is limited to those matters which fall under both the rubric of 'moral turpitude' and involve underlying conduct relating to the fitness of the lawyer to practice law.  
  
[3] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving "moral turpitude." That concept can be construed to include offenses concerning some matters of personal morality, such as adultery and comparable offenses, that have no specific connection to fitness for the practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in that category. A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation.   
  
[4] Reserved.  
  
[5] A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to the validity, scope, meaning or application of the law apply to challenges of legal regulation of the practice of law.  
  
[6] Persons holding public office assume responsibilities going beyond those of other citizens. A lawyer's abuse of public office can suggest an inability to fulfill the professional role of lawyers. The same is true of abuse of positions of private trust such as trustee, executor, administrator, guardian, agent and officer, director or manager of a corporation or other organization.  
  

  Editor's notes. - This rule was amended effective November 3, 2011, March 9, 2012, and July 9, 2015.  
Law reviews. -  For article, "Metadata: Ethical Obligations of the Witting and Unwitting Recipient," see 13 Ga. St. B.J. 30 (2008). For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Bar disciplinary procedures unnecessary where attorney disbarred by court. - It is unnecessary for the State Bar to initiate disciplinary procedures under circumstances where an attorney has been disbarred by order of a superior court. In re Nave, 254 Ga. 107, 326 S.E.2d 769 (1985).  

Conviction of murder warranted disbarment. See In re Strickland, 260 Ga. 406, 398 S.E.2d 1 (1990).  

Conviction for violent felonies. - Supreme court has consistently ordered disbarment or the acceptance of a voluntary surrender of license in cases in which lawyers have been convicted of felonies involving violence. In re Collins, 263 Ga. 185, 429 S.E.2d 908 (1993).  
Attorney was disbarred after conviction for aggravated assault. In re Collins, 263 Ga. 185, 429 S.E.2d 908 (1993).  

Ruling by the Supreme Court that sexual battery is a crime of moral turpitude does not require prospective application only in a disciplinary action. In re Brooks, 263 Ga. 530, 436 S.E.2d 493 (1993).  

Plea of nolo contendere to a charge of sexual battery warranted disciplinary action and justified 18-month suspension rather than disbarment. In re Yarbrough, 264 Ga. 720, 450 S.E.2d 414 (1994).  

Conviction of false swearing violates former Standard 66 of Rule 4-102 and justifies disbarment. In re Holland, 254 Ga. 365, 331 S.E.2d 881 (1985).  

Conviction of making false statements warranted disbarment. - Where attorney was convicted for making false, fictitious, and fraudulent statements and representations while making applications for adjustment of immigration status and for failing to appear in court for sentencing, and a warrant for the attorney's arrest was issued and the attorney remained a fugitive, this was a violation of former Standard 66 of Rule 4-102 and subjected the attorney to disbarment. In re Staples, 262 Ga. 184, 417 S.E.2d 152 (1992).  
Because an attorney was convicted of making false statements to an agent of the federal bureau of investigation under 18 U.S.C.S. § 1001, the attorney violated Ga. St. Bar R. 4-102:8.4(a)(2); consequently, disbarment was the appropriate sanction. In the Matter of Skandalakis, 279 Ga. 865, 621 S.E.2d 750 (2005).  

Conviction of bribery warranted disbarment. See In re Frantz, 271 Ga. 529, 520 S.E.2d 686 (1999).  

Attorney suspended for domestic violence. - Attorney was suspended for the greater of two years or the length of the attorney's probation as the attorney violated the Georgia Rules of Professional Conduct after pleading guilty to domestic violence first degree in South Carolina; however, in mitigation, the attorney sought help through the State Bar and was ultimately diagnosed as having Bipolar II disorder; the attorney asserted that the doctor informed the attorney that the medication the attorney was previously prescribed exacerbated the symptoms of the attorney's Bipolar II disorder; the attorney's wife was a stay-at-home mother who stood to continue to suffer financially as a result of the attorney's loss of income; and the attorney had no prior disciplinary or criminal history. In the Matter of Corley, 303 Ga. 290, 811 S.E.2d 347 (2018).  

Drug conviction. - Attorney ordered disbarred for violation of former Standard 66 of Rule 4-102 based on his conviction for trafficking in and possession of cocaine and possession of marijuana. In re McLarty, 269 Ga. 749, 506 S.E.2d 850 (1998).  
An attorney who pleaded guilty to possessing N-N-dimethylamphetamine was suspended for 24 months under Ga. St. Bar R. 4-102(d):8.4(a)(2) pursuant to a special master's recommendation based on: (1) discipline imposed in similar cases; (2) the lack of aggravating factors; and (3) the mitigating factors, which included the attorney's voluntarily seeking treatment for substance abuse, the attorney's lack of a prior criminal or disciplinary record, the fact that clients or third parties were not harmed by the attorney's actions, the attorney's compliance with the Lawyer Assistance Program, and the attorney's excellent reputation. In the Matter of Waldrop, 283 Ga. 80, 656 S.E.2d 529 (2008).  

Attorney disbarred for convictions involving providing a client-inmate contraband. - Attorney was disbarred as a result of 10 convictions for violating O.C.G.A. § 42-4-13(e) for providing contraband to an inmate because the convictions involved moral turpitude subject to discipline under Ga. St. Bar R. 4-102(d):8.4(a)(3) as the offenses reflected on the attorney's dishonesty, amounted to obstruction of justice, and placed others in danger. In the Matter of Jones, 293 Ga. 264, 744 S.E.2d 6 (2013).  
Upon the attorney's petition for voluntary discipline, the attorney was suspended for 12 months after the attorney violated Ga. St. Bar R. 4-102(d):8.4(a)(2), following the attorney's conviction of wire fraud in connection with the attorney's attempt, while employed as a teacher, to help a student obtain financing for a film through what turned out to be a scam. In the Matter of Vincent, 295 Ga. 766, 764 S.E.2d 133 (2014).  

Standard violated. - Conviction for felonies of grand theft first degree, grand larceny, and grand theft second degree violate former Standard 66 of Rule 4-102 and justify disbarment. In re Logan, 254 Ga. 350, 331 S.E.2d 880 (1985).  
Conviction on 12 counts of conspiracy to commit an offense against the United States justifies acceptance of voluntary surrender of license. In re McKanders, 254 Ga. 636, 332 S.E.2d 292 (1985).  
Although defendant attorney admits that his guilty plea to the misdemeanor of wilfully failing to file an income tax return constitutes a violation of former Standard 66 of Rule 4-102, the Georgia Supreme Court adopted the special master's recommendation that, in light of certain mitigating factors, the defendant be suspended for 45 days from the practice of law. In re Stubbs, 259 Ga. 283, 380 S.E.2d 462 (1989).  
Pleas of guilty to felony charges of bribery, violation of oath by public officer, and conspiracy in restraint of competition constitute a violation of former Standard 66 of Rule 4-102. In re Pavuk, 260 Ga. 16, 391 S.E.2d 119 (1990).  
State Bar could file disciplinary action against attorney on court-ordered suspension as condition of probation following criminal conviction for possession of cocaine; disbarment was appropriate. In re Sawhill, 262 Ga. 735, 425 S.E.2d 274 (1993).  
Conviction of felony charges of child molestation, aggravated child molestation, solicitation of sodomy and violation of Georgia Controlled Substance Act was conduct warranting disbarment. In re Miller, 264 Ga. 126, 441 S.E.2d 758 (1994).  
Conviction of the offense of habitual violator warranted a six-month suspension, with conditions on reinstatement. In re Harper, 265 Ga. 768, 462 S.E.2d 604 (1995).  
Attorney's plea of guilty to a criminal charge of fraudulent levy, a crime involving moral turpitude, warranted suspension from the practice of law for three years. In re Washburn, 266 Ga. 50, 464 S.E.2d 192 (1995).  
Conviction of money laundering warranted disbarment. In re Calhoun, 268 Ga. 675, 492 S.E.2d 514 (1997).  
Conviction of flagrant nonsupport in another state constituted a violation of former Standard 66 of Rule 4-102. In re Carlson, 268 Ga. 335, 489 S.E.2d 834 (1997).  
Conviction of attorney for felony possession of cocaine with intent to distribute warranted disbarment. In re Swearingen, 269 Ga. 515, 501 S.E.2d 200 (1998).  
Suspension pending termination of attorney's appeal of his felony conviction was appropriate. In re Kendall, 271 Ga. 166, 517 S.E.2d 323 (1999).  
Where an attorney willfully abandoned client matters for which he had accepted retainers and failed to respond to disciplinary authorities, the attorney's misconduct violated Ga. St. Bar Stands. 22(b), 44 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.4(a)(4), 9.3; because of the attorney's prior disciplinary history and the lack of mitigating factors, Ga. St. Bar R. 4-103 warranted disbarment. In re Carter, 276 Ga. 865, 583 S.E.2d 883 (2003).  
Attorney's voluntary surrender of his license was accepted where he, in part, admitted to twice misrepresenting information on mortgage settlement statements. In re Vaughn, 277 Ga. 33, 585 S.E.2d 881 (2003).  
The U.S. Department of Justice attorney was disbarred for violations of  Ga. St. Bar R. 4-102(d):8.4(a)(4), which included taking a valuable watch and  currency that had been seized in DEA searches that the attorney assisted in,  filing travel vouchers with false statements, and making false statements to  government agents investigating the attorney. In the Matter of McKenna, 282 Ga. 469, 651 S.E.2d 80 (2007).  
An attorney's failure to turn over money from a client's bankruptcy estate and the attorney's admission during a contempt citation hearing that the attorney no longer had the $8,000 the bankruptcy client had given to the attorney or a $20,000 settlement the attorney received from a bank during the bankruptcy proceeding, resulted in the attorney's disbarment for violations of Ga. St. Bar R. 4-102(d):1.15(I-III), 1.2(a), 1.3, 1.5, 1.7, 3.2, 8.4(a)(4), and 9.3. In the Matter of Silvis, 283 Ga. 587, 663 S.E.2d 141 (2008).  
Attorney who violated Ga. St. Bar R. 4-102(d):3.3, 4.2, and 8.4 by becoming romantically involved with a client, who then began dating another woman, leading the attorney to surreptitiously surveil the former client and the other woman, to falsely disparage the other woman to the woman's employer, and to make false statements to tribunals when stalking and defamation claims were made against her, was disbarred. In the Matter of Jefferson, 307 Ga. 50, 834 S.E.2d 73 (2019), cert. denied, 2020 U.S. LEXIS 1084, 206 L. Ed. 2d 202 (U.S. 2020).  

Out of state convictions. - Attorney's conviction for practicing law without a license in violation of New York law constituted a violation of former Standard 66 of Rule 4-102 warranting a one year suspension from the practice of law in this state. In re Schrader, 271 Ga. 601, 523 S.E.2d 327 (1999).  

Due process. - Attorney who was legally charged and convicted of a crime involving moral turpitude and then disbarred under former Standard 66 of Rule 4-102 was properly afforded due process. Rehberger v. State, 269 Ga. 576, 502 S.E.2d 222 (1998).  

Voluntary surrender of license after conviction for tax evasion and assisting false tax return. - See In re Hill, 254 Ga. 696, 335 S.E.2d 872 (1985).  
Upon attorney's voluntary petition following his guilty plea to the felony offense of purchasing cocaine, twenty-four-month rather than twelve-month suspension was warranted. In re Kitchings, 264 Ga. 301, 444 S.E.2d 312 (1994).  
Upon attorney's voluntary petition following his conviction for forging prescriptions, an eighteen month suspension was warranted. In re Chambers, 264 Ga. 317, 444 S.E.2d 313 (1994).  

Voluntary surrender of license after failure to pay client's taxes or homeowner's insurance. - Attorney's petition for voluntary surrender of license was accepted because of the attorney's violations of the Georgia Rules of Professional Conduct by failing to pay taxes or homeowner's insurance on a client's properties, overdrawing his attorney trust fund and operating account, representing to a client that he had acquired titled insurance for them when he had not, and failing to send payoff funds to a bank upon the sale of a house. In the Matter of Capps, 278 Ga. 157, 598 S.E.2d 478 (2004).  

Failure to account for title insurance company premiums. - Attorney who was terminated as a member agent of a title insurance company and who refused to submit to an audit of the attorney's escrow account or to otherwise account to the company for premiums, commitments, forms, and other property that belong to the company, and who knowingly made false statements concerning the matter in the attorney's response to the State Bar violated Ga. St. Bar R. 4-102(d):1.15(I), 1.15(II), 8.4, and 9.3; therefore, the attorney was disbarred. In re Henry, 285 Ga. 871, 684 S.E.2d 624 (2009).  

Voluntary surrender of license after murder conviction. - The Supreme Court of Georgia accepted an attorney's petition for voluntary surrender of his license to practice law in Georgia after he had been found guilty of five counts of murder, one count of aggravated assault, and two counts of ethnic intimidation which were all felony offenses. Ga. St. Bar R.4-102-8.4(a)(2) of the Georgia State Bar provides that it is a violation of the Georgia Rules of Professional Conduct to be convicted of a felony, and Ga. St. Bar R. 4-102-8.4(b)(iii) of the Georgia State Bar, provides that a verdict of guilty constitutes a conviction. In re Baumhammers, 274 Ga. 760, 559 S.E.2d 482 (2002).  

Voluntary surrender of license after felony convictions. - Attorney's petition to voluntarily surrender the attorney's license to practice law in the State of Georgia was accepted, due to the fact that the attorney had been convicted of numerous felonies in federal court, which constituted a violation of Ga. St. Bar R. 4-102(d):8.4(a)(2); the court granted the petition and disbarred the attorney. In the Matter of Benveniste, 280 Ga. 305, 627 S.E.2d 3 (2006).  
An attorney's second petition seeking to voluntarily surrender a license to practice law was accepted, based on a violation of Ga. St. Bar R. 4-102(d):8.4(a)(2), and resulting from federal felony convictions, as the attorney voiced an intent not to file any further appeals from the convictions and acknowledged that the court's acceptance would be tantamount to disbarment. In the Matter of Campbell, 282 Ga. 688, 653 S.E.2d 51 (2007).  
When attorney pleaded guilty to felonies of theft by taking item with value greater than $500, theft by receiving stolen property with value greater than $500, violation of oath by public officer, using false statements and writings, and conspiracy to defraud a political subdivision, court accepted the voluntary surrender of attorney's law license under Ga. St. Bar R. 4-227(b), as the attorney had violated Ga. St. Bar R. 4-102(d):8.4(a)(2). In the Matter of Madison, 283 Ga. 482, 660 S.E.2d 533 (2008).  

Assisting client in fraudulent conduct. - An attorney violated former Standards 4 and 45 of Rule 4-102 by assisting the client in signing fictitious names to documents and by signing fictitious names on behalf of the client to documents. In re Allison, 267 Ga. 638, 481 S.E.2d 211 (1997).  

Misuse of estate funds. - Attorney's petition for voluntary discipline seeking a two-year suspension with conditions for reinstatement for the attorney's admitted violations of the Rules of Professional Conduct was accepted because the attorney, as the executor of a client's estate, admitted that the attorney had withdrawn funds from the estate checking account and deposited those funds into the attorney's trust account for personal use, but that the attorney provided a check to the probate court as full repayment of the stolen estate funds before anyone was aware of the attorney's misconduct; in aggravation, the attorney admitted acting dishonestly and selfishly, but, in mitigation, the attorney had no prior disciplinary record and had expressed remorse. In the Matter of Morgan, 303 Ga. 678, 814 S.E.2d 394 (2018).  

Violations in execution and probate of will. - Attorney committed three violations of former Standard 4 of Rule 4-102 by improperly executing the notarial certificate on a self-proving affidavit attached to a will; improperly offering the will for probate when the attorney knew it had not been properly executed; and providing a false response to an interrogatory. In re Bross, 271 Ga. 435, 520 S.E.2d 688 (1999).  

Possession of drugs. - Attorney's petition for voluntary surrender of license accepted based on the attorney's plea of guilty to methamphetamine possession, a felony. In re Ogrey, 272 Ga. 367, 529 S.E.2d 370 (2000).  

Conviction of attorney for violations of federal statutes warranted suspension of attorney's license pending termination of attorney's appeal. In re Gormley, 272 Ga. 366, 529 S.E.2d 612 (2000).  
Where an attorney admitted to violating the various rules of the Georgia Rules of Professional Conduct, via a petition for voluntary discipline filed pursuant to Ga. State Bar R. 4-227(b)(2), specifically, Ga. St. Bar R. 1.3, 3.2, 3.5(c) and 8.4(a)(4), and requested a one-year suspension, despite the fact that violations of Ga. St. Bar R. 1.3 and 8.4(a)(4) were punishable by disbarment, the court granted the attorney's request, while considering in mitigation that the attorney had no prior disciplinary record, cooperated with disciplinary authorities, was subject to the imposition of other penalties, and was remorseful. In re Toler, 276 Ga. 228, 576 S.E.2d 898 (2003).  

Attorney's action in discrimination action did not warrant disqualification. - In a Title VII employment discrimination action, the current rules did not prohibit clandestine witness recordings, and the conduct of employee's counsel was not sufficiently egregious under N.D. Ga. R. 83.1(C) and Ga. St. Bar R. 4-102 to warrant disqualification and abrogation of the employee's qualified right to counsel of choice. Price v. Gwinnett Family Dental Care, LLC,    F. Supp. 2d    (N.D. Ga. Oct. 31, 2007).  

Pattern of misconduct. - Lawyer was disbarred for a pattern of misconduct, multiple offenses, deceit, and failure to acknowledge the wrongful nature of his conduct where, in four separate cases, he had, inter alia, overbilled clients, filed liens against clients for amounts far exceeding amounts owed by the clients, sued a client for an amount far exceeding the amount owed, sued the son of clients who had brought a grievance against the lawyer, and in several cases had billed the clients for his time in responding to bar complaints filed by the clients. In re Adkins,    Ga.    ,    S.E.2d    (Mar. 1, 2004).  
An attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.4, 1.15(I), (II), and (III), and 8.4(a)(4). The attorney mishandled trust account funds, failed to notify a client of a settlement, and converted the settlement funds to the attorney's own use, and, while acting as an executor, used estate funds to repay the client whose funds the attorney converted; the aggravating factors of dishonest or selfish motive, a pattern of misconduct, multiple offenses, refusal to acknowledge the wrongful nature of the attorney's conduct, and indifference to restitution were present in each matter. In the Matter of Byars, 282 Ga. 630, 652 S.E.2d 567 (2007).  

Opposing counsel and parties. - Because an attorney met with opposing counsels' clients without the counsel's consent, and because the attorney provided counsel with an edited version without disclosing that it was edited, the attorney violated Ga. St. Bar R. 4-102(d):4.2, 8.4; therefore, the attorney was suspended for six months with an automatic reinstatement. In the Matter of Maxwell, 280 Ga. 304, 627 S.E.2d 16 (2006).  

Attorney received a two-year suspension after admitting that he misappropriated funds from an estate for which he had been appointed the executor; mitigating circumstances, including the fact that the attorney made full restitution that the attorney had never been the subject of a prior disciplinary action, and that the attorney was suffering from personal and emotional problems, saved the attorney from disbarment. In the Matter of Shelfer, 278 Ga. 55, 597 S.E.2d 365 (2004).  

Real estate closings. - Lawyers may not ethically conduct a "witness only" real estate closing; Georgia law requires that a lawyer handle a real estate closing, O.C.G.A. § 15-19-50. A lawyer who conducts a real estate closing acting only as a witness misrepresents his or her role in the process in violation of Ga. St. Bar R. 4-102(d):8.4. In re Formal Advisory Opinion No. 13-1, 295 Ga. 749, 763 S.E.2d 875 (2014).  

Disbarment warranted. - Lawyer was disbarred where, in three cases, he took retainer fees from clients, performed little or no work for the clients, negotiated a guilty plea for one client without her permission, failed to attend scheduled court appearances, and failed to return any fees or files to the three clients. In the Matter of Williams, 278 Ga. 211, 599 S.E.2d 180 (2004).  
Lawyer was disbarred for misconduct wherein he collected money for a title examination and for title insurance when, in reality, no title insurance company acted as underwriter, issued, authorized lawyer to issue, or committed to issue title insurance policy, and the lawyer never disbursed any funds to buy a title insurance policy; in a second case, the lawyer prepared, apparently signed, and transmitted to the lender in a closing a statement reflecting that he was an authorized issuing agent for an insurance company when he was not, and never had been an authorized issuing agent for that company. In the Matter of Lazarou, 279 Ga. 664, 619 S.E.2d 632 (2005).  
Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  
Disbarment was the proper sanction for an attorney who received settlement funds for clients without providing requested accountings, forged the settlement checks and converted the funds for personal use, lied to clients about the status of the funds, failed to pursue legal matters, did not communicate with the clients, and ignored notices of investigation personally served on the attorney, all in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4,1.5, 1.15(I), 1.15(II), 1.16, 3.2, 8.4, and 9.3. In the Matter of Peebles, 280 Ga. 229, 626 S.E.2d 488 (2006).  
Because an attorney pleaded guilty to unlawful conversion of government property, and because the attorney had previously been suspended for mishandling an escrow account, a special master's recommendation of a four-year suspension was too lenient; therefore, the attorney was disbarred for violating Ga. St. Bar R. 4-102(d):8.4(a)(3). In the Matter of Porges-Dodson, 280 Ga. 433, 627 S.E.2d 545 (2006).  
Although an attorney sought a suspension for the acts misconduct made the subject of a disciplinary proceeding, which encompassed 15 separate disciplinary offenses, because the aggravating circumstances substantially outweighed the mitigating facts, including that most of the underlying grievances involved indigent criminal defendants, the court agreed with the panel's recommendation that disbarment was an appropriate sanction; given a prior disciplinary history, that the attorney was eligible for recidivist treatment under Ga. St. Bar. R. 4-103. In the Matter of David, 282 Ga. 517, 651 S.E.2d 743 (2007).  
A lawyer was disbarred when the lawyer violated Ga. St. Bar R. 4-102(d):1.3, Ga. St. Bar R. 4-102(d):1.4, and Ga. St. Bar R. 4-102(d):8.4(a)(4) in three cases through conduct that included failing to tell a client that the client's suit had been unsuccessful, forging clients' signatures to papers, and dismissing a case without a client's permission, when Ga. St. Bar R. 4-103 applied because of a prior letter of admonition, a reprimand, and a six-month suspension; also, there were aggravating factors of prior disciplinary offenses, a pattern of misconduct, submission of false statements during disciplinary proceedings, refusal to acknowledge the wrongful nature of the attorney's conduct, and vulnerable victims. In the Matter of Ellison, 282 Ga. 647, 651 S.E.2d 746 (2007).  
An attorney was disbarred because the attorney's admitted conduct of  diverting over $700,000 of redemption payments owed to the attorney's clients,  issuing quitclaim deeds even though the attorney was not an officer of the corporate client, and forging the signature of a corporate officer, violated  several Georgia state bar rules. In the Matter of Turner, 282 Ga. 475, 651 S.E.2d 81 (2007).  
An attorney who refused to return client funds after the attorney was discharged was disbarred for violating Ga. St. Bar R. 4-102(d):1.15(I)(a) and (II)(b), 8.1, and 8.4(a)(4). There were no mitigating factors; aggravating factors included the attorney's refusal to acknowledge the wrongful nature of the attorney's conduct, the attorney's dishonest or selfish motive and apparent indifference to making restitution, the attorney's obstruction of the disciplinary process, and the attorney's submission of false statements of material fact in the attorney's response to the grievance. In the Matter of Butler, 283 Ga. 250, 657 S.E.2d 245 (2008).  
An attorney was disbarred after violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I) and (II), 1.16, 8.4, and 9.3 by conduct that included making a false statement on a settlement statement, not releasing escrow funds, not paying a judgment to a seller, not recording deeds, and not responding to the State Bar about insufficient funds in the attorney's trust accounts. In re Moore, 285 Ga. 731, 684 S.E.2d 71 (2009).  
Special master's finding that an attorney violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.8(e), 1.15(I), 1.15(II), 3.2, 8.4(a)(4), and 9.2 by entering into settlements without the client's authority and the recommendation of disbarment was upheld because the special master was in the best position to observe the parties' demeanor and credibility. In re Ballew, 287 Ga. 371, 695 S.E.2d 573 (2010).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.1, 8.4(a)(4), and 9.3 because a client hired the attorney to present DNA evidence and to have the client's obligation for child support terminated, but the attorney did not file any pleading, and those issues were left unresolved by the dismissal of the contempt case; the attorney admitted to not filing a timely sworn response to the notice of investigation, and the attorney made false statements in the response to the notice of investigation and in the testimony before the special master. In re Davis, 290 Ga. 857, 725 S.E.2d 216 (2012).  
Attorney was disbarred for violating this rule and Ga. St. Bar R. 4-102(d): 1.8(a), and 5.4(b) and (d), by, inter alia, setting up a law practice with clients who were not lawyers, borrowing money from clients for back taxes on real property owned by the attorney's domestic partner, and misrepresenting the marital status of the attorney and the domestic partner to a bank to obtain a loan on real property. In the Matter of Nesbitt, 294 Ga. 480, 754 S.E.2d 363 (2014).  
Attorney's misconduct in client matters and the attorney's extraordinary pattern of abuse of the judicial system and disciplinary process authorized the sanction of disbarment because the attorney neglected matters involving two clients, including failing to file answers, misleading a client about the attorney's actions, and doing very little work on a case for 18 months; and, in the attorney's own divorce proceedings, the attorney repeatedly refused to allow the attorney's ex-wife to retrieve items awarded to the ex-wife in the divorce decree, filed meritless lawsuits and police complaints against the attorney's brother, and filed meritless applications for criminal warrants against the attorney's ex-wife and others. In the Matter of Levine, 303 Ga. 284, 811 S.E.2d 349 (2018), cert. denied, 139 S. Ct. 137, 2018 U.S. LEXIS 5519, 202 L. Ed. 2d 85 (U.S. 2018).  
Attorney was disbarred for financial misconduct and misrepresentations made in the disciplinary proceedings because, inter alia, in the first matter, in which the attorney agreed to act as an escrow agent and agreed not to disburse the funds to the company that the attorney represented without the investor's approval, the attorney disbursed the funds to the company the day they were wired to the attorney's trust account; and, in the second matter, the attorney agreed to represent a former client in obtaining funds owed by a corporate officer that the attorney represented, but the checks were returned for insufficient funds, and the attorney provided misleading information about the cause of the non-payment and when payment could be expect. In the Matter of Doeve, 303 Ga. 672, 814 S.E.2d 330 (2018).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16, 3.2 and 8.4(A)(4), after the attorney accepted funds from two clients involving U.S. residency, failed to provide services to those clients, leading one client to face deportation, and failed to return funds to the clients when requested. In the Matter of Shahab, 302 Ga. 867, 809 S.E.2d 795 (2018).  
Attorney who took retainers to represent clients in criminal matters but abandoned or mishandled the cases and failed to return unearned fees, solicited a client in a courthouse hallway, appeared intoxicated in court and at a jail, and threatened a prosecutor with bodily injury during court violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.16(d), 3.5(d), 4.1(a), 7.3(d), and 8.4(a)(4) and was disbarred. In the Matter of Morris, 302 Ga. 862, 809 S.E.2d 799 (2018).  
Attorney was disbarred for misconduct in five client matters and for failing to adequately respond to a client's requests for information; failing to appear in court on a client's behalf; failing to deposit a client's funds in an IOLTA account; suing a client for legal fees after the attorney's representation was terminated; failing to inform a trial judge's secretary of the attorney's interim suspension; performing work on a matter while the attorney was under interim suspension; and representing a couple in an action in Alabama, where the attorney was not admitted to practice, forging an Alabama attorney's signature on the complaint, and falsely communicating that the Alabama lawyer had authorized the attorney to file the complaint. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  
Attorney was disbarred because, in a traffic citations case, the attorney failed to file the required information, the client's license was suspended, the attorney did not refund the client's fee, despite asserting that the attorney would do so, and there was evidence that the attorney served as a public defender and thus was not authorized to represent private clients for a fee; in the habeas corpus action, the attorney failed to file the petition, and the client had to file the petition pro se to preserve the client's rights; and, in the divorce case, the attorney did not remedy the attorney's error in failing to include a quitclaim deed with the divorce decree, and did not return all of the client's fees until the grievance was filed. In the Matter of Holliday, 308 Ga. 216, 839 S.E.2d 518 (2020).  

Attorney suspended. - Where the attorney, after leaving the law firm, listened to and randomly deleted voice mail messages listed on the attorney's former law firm's voice mail system, the attorney was suspended for 18 months pursuant to the request the attorney made in the petition for voluntary discipline pursuant to Ga. St. Bar R. 4-227(b)(2); the attorney admitted that the conduct violated Ga. St. Bar R. 8.4(a)(4), and in mitigation, the attorney had no subsequent incidents of inappropriate behavior related to the attorney's professional conduct, the attorney appeared to be well-respected by other members of the bar, the attorney was forthright in the disciplinary matter, and the attorney demonstrated contrition and remorse. In the Matter of Schwartz, 278 Ga. 216, 599 S.E.2d 184 (2004).  
Attorney's motion seeking suspension, rather than disbarment, while an appeal on three federal felonies was pending was granted, despite the court's recognition of the gravity of the attorney's conduct. In the Matter of Cunningham, 281 Ga. 315, 637 S.E.2d 704 (2006).  
Attorney was suspended from the practice of law pending termination of an appeal from three felony tax evasion convictions on a motion to voluntary said license, upon condition that if said convictions were overturned, then the license would be reinstated. In the Matter of Campbell, 281 Ga. 316, 637 S.E.2d 705 (2006).  
Given an attorney's mitigating evidence, including that the attorney was a member in good standing of the Bar of the State of Georgia, and had no history of discipline and no criminal record, disbarment was an unduly harsh sanction, especially, and in light of a prior suspension. Thus, an additional 24-month suspension was imposed. In the Matter of Lewis, 282 Ga. 649, 651 S.E.2d 729 (2007).  
In a voluntary disciplinary proceeding, an attorney was suspended for a three year period for misappropriating a client's funds, making false statements and falsifying a bank record in the subsequent investigation of the matter, and attempting to repay the funds to a third party with a check that was returned for insufficient funds. The attorney was found to have violated Ga. St. Bar R. 4-102(d):1.15(I)(a), 1.15(I)(b), 1.15(II)(b), 8.1(a), and 8.4(a)(4) and, in mitigation, was found to be remorseful, had repaid the funds, had no prior disciplinary history, had personal and emotional factors that contributed to the behavior, and was receiving counseling to address those personal issues. In the Matter of Favors, 283 Ga. 588, 662 S.E.2d 119 (2008).  
Attorney was suspended from the practice of law for 24 months because the attorney pled guilty to misdemeanor distributing obscene material, O.C.G.A. § 16-12-80, and criminal attempt to commit interference with custody, O.C.G.A. § 16-5-45, which violated Ga. St. Bar R. 4-102(d):8.4(a)(3); the special master should not have considered the faultless delay in the disciplinary proceedings or the attorney's cessation of practice for six months as mitigating factors because the delay was not in the disciplinary proceedings, but in the trial court, and because the attorney committed acts of moral turpitude involving the attorney's fitness to practice law, a longer suspension was appropriate. In the Matter of Levin, 289 Ga. 170, 709 S.E.2d 808 (2011).  
Attorney was suspended from the practice of law in the State of Georgia for six months and publicly reprimanded after the attorney made false statements to the Court of Appeals; at the time briefs were filed there, the record was fully developed and the attorney's continued assertions regarding the authority of the client's Board of Directors to file bankruptcy were false based upon the evidence presented. In the Matter of Wright, 291 Ga. 841, 732 S.E.2d 275 (2012).  
Attorney was suspended from the practice of law for three years, with reinstatement conditioned upon certification that the attorney was fit to practice law, was mentally competent, and paid restitution, for violating Ga. St. Bar R. 4-102(d): 1.2, 1.3, 1.4, 1.7, 1.16(d), and 8.4(a)(4), after the attorney over a period of several years neglected civil and criminal matters involving eight clients, often with harm to the client; failed to communicate in a timely and effective way with clients; and failed to account for fees received or to refund unearned fees. In the Matter of Jaconetti, 291 Ga. 772, 732 S.E.2d 447 (2012).  
Three-year suspension was appropriate for the attorney's violation of Ga. St. Bar R. 4-102(d):5.5, 8.1(a), and 8.4 after the attorney filed an answer and counterclaim for a client while ineligible to practice law because of the non-payment of the attorney's State Bar membership fee, the attorney made false and misleading statements to the Office of General Counsel, and the attorney refused to acknowledge, and consistently sought to diminish, the wrongful nature of the conduct. In the Matter of Iwu, 303 Ga. 539, 813 S.E.2d 336 (2018).  
Attorney was suspended from the practice of law for 20 months as a result of the probation imposed against the attorney in connection with the attorney's guilty-plea conviction in Alabama for selling unregistered securities and in light of the pending restitution obligation the attorney was paying, which would not ever be totally fulfilled. In the Matter of Williams, 304 Ga. 832, 822 S.E.2d 827 (2019).  

Misuse of client funds. - While an attorney mishandled a client's property and misused the attorney's trust account, the client was made whole and there was no evidence of similar transactions with the funds of other clients; therefore, the attorney was conditionally suspended for one year for violating Ga. St. Bar R. 4-102(d):1.15(I)(a), (b), (II)(a), (b), 1.7, 1.8(a), (b), and 8.4(a)(4). In re Carragher, 289 Ga. 826, 716 S.E.2d 216 (2011).  

Violation warranted suspension instead of disbarment. - While an attorney's misappropriation of firm funds violated Ga. St. Bar R. 4-102(d):8.4(a)(4) and while such a violation was punishable by disbarment, there were factors in mitigation that warranted accepting the attorney's petition for voluntary discipline of suspension: the attorney had no prior disciplinary record, he was cooperative in the disciplinary proceedings, his misconduct resulted, at least in part, from mental or emotional difficulties, he took responsibility for his actions and made full restitution, his actions harmed no client, and he was truly remorseful for his conduct. In the Matter of Glass, 279 Ga. 666, 619 S.E.2d 677 (2005).  

Disqualification. - In a Title VII employment discrimination action, the current rules did not prohibit clandestine witness recordings, and the conduct of employee's counsel was not sufficiently egregious under N.D. Ga. R. 83.1(C) and Ga. St. Bar R. 4-102(d):8.4(a)(4),  4.1(a) to warrant disqualification and abrogation of the employee's qualified right to counsel of choice. Price v. Gwinnett Family Dental Care, LLC,    F. Supp. 2d    (N.D. Ga. Oct. 31, 2007).  

Disbarment. - An attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.15(I), 1.15(II), and 8.4(a)(1): (1) the attorney had overdrawn the attorney's trust account, used trust account funds for the attorney's personal use, for the personal use of a relative, and for the use of a company the attorney and the relative owned; (2) the attorney had failed to respond to the State Bar's requests for the records of the trust account; and (3) the attorney had not paid dues or complied with Continuing Legal Education rules. In the Matter of Davidson, 283 Ga. 144, 657 S.E.2d 242 (2008).  
Attorney was disbarred due to misconduct in taking on a divorce case and failing to complete the case and making misrepresentations to the client as well as for failing to cooperate with the disciplinary proceeding. In the Matter of Browning-Baker, 292 Ga. 809, 741 S.E.2d 637 (2013).  

Voluntary discipline petition rejected. - Attorney's amended petition for voluntary discipline for the attorney's admitted violations of Ga. St. Bar R. 4-102(d):8.4(a)(4), which requested a two to four-year suspension, was rejected because a two to four-year suspension was an inappropriate sanction in view of the scope and extent of the attorney's fraudulent and deceptive conduct; the attorney admitted that the attorney performed work for clients, submitted invoices to the attorney's former law firm's accounting department, received checks, endorsed the checks over, and deposited the funds into the attorney's personal checking account. In re Shaw, 287 Ga. 332, 695 S.E.2d 640 (2010).  
Attorney's petition for voluntary discipline was rejected as the attorney refused to admit violating this rule even though the attorney admitted knowingly notarizing a signature on a deed, thereby attesting - falsely as it turned out - that the deed had been signed in the attorney's presence by the person whose signature appeared thereon as the attorney stated that the attorney had no intent to violate this rule when the attorney notarized the deed and that no harm flowed from the attorney's actions; however, this rule contained no requirement that harm result from the attorney's conduct and, to the extent that it contained an implicit intent element, that element was not focused on whether the attorney intended to violate the rule. In the Matter of Davis, 303 Ga. 564, 814 S.E.2d 383 (2018).  

Voluntary discipline petition rejected after guilty plea to Controlled Substances Act violation. - Attorney's petition for voluntary discipline based on the attorney's guilty plea to eight counts of violating the Georgia Controlled Substances Act, O.C.G.A. § 16-13-20 et seq., was rejected because, even considering the mitigating factors present in the case, the Supreme Court could not on the existing record ascertain whether the proposed discipline of a suspension was commensurate with the attorney's misconduct as the record contained virtually no information regarding the factual basis for the attorney's guilty plea, the nature of the conspiracy of which the attorney was alleged to have been a part, or the circumstances underlying the three nolle prossed counts charging the attorney with crossing the guard lines of a correctional institution with drugs. In the Matter of Rigdon, 307 Ga. 676, 837 S.E.2d 759 (2020).  

No violation for filing objections to bond validation proceedings for personal gain. - Attorney who intervened in a bond validation proceeding pursuant to O.C.G.A. § 36-82-77(a) and then contacted the developer and offered to withdraw the attorney's objections if the developer paid the attorney a substantial amount of money did not violate Ga. St. Bar R. 4-102(d):8.4(a)(4) because the attorney did not make misrepresentations in filing the complaints or communicating with the developer. In the Matter of Woodham, 296 Ga. 618, 769 S.E.2d 353 (2015).  

Suspension for failing to reimburse minor's estate and failure to pay costs. - Attorney's petition for voluntary discipline was accepted and the attorney was suspended from the practice of law in the State of Georgia for six months as a result of violating Ga. St. Bar R. 4-102(d):1.5 and Ga. St. Bar R. 4-102(d):8.4(a)(5) for being in contempt of court in a probate matter, for willfully disobeying the order to reimburse the minor's estate in the amount of $6,002.50 and for failing to pay court costs of $1,260. In the Matter of Smith Fitch, 298 Ga. 379, 782 S.E.2d 40 (2016).  

Attorney was suspended with conditions upon reinstatement. - In an attorney disciplinary action involving dealings by the attorney or the attorney's law firm's staff with three clients seeing to contact a former associate who had left the firm, the attorney was suspended nunc pro tunc and reinstated on the condition that the attorney complete an evaluation of the attorney's law practice by the State Bar's Law Practice Management Program and provide to the State Bar's Office of General Counsel a certificate of compliance with any recommendations resulting therefrom by the director of the program within six months of the attorney's reinstatement. In the Matter of Palazzola,    Ga.    , 853 S.E.2d 99 (2020).  


ADVISORY OPINIONS

Solicitation agreements with financial investment adviser prohibited. - It is not ethically permissible for an attorney to enter into a "solicitation agreement" with a financial investment adviser under which the attorney, in return for referring a client to the adviser, receives fees based on a percentage of gross fees paid by the client to the adviser.  Adv. Op. No. 03-3 (January 6, 2004).  


RESEARCH REFERENCES

ALR. - Sexual misconduct as ground for disciplining attorney or judge, 43 A.L.R.4th 1062.  
Attorney's charging excessive fee as ground for disciplinary action - criminal, tort, and real property matters, 25 A.L.R.6th 1.  
Attorney's charging excessive fee as ground for disciplinary action - estate, trust, domestic relations, and family law matters, 26 A.L.R.6th 1.  
Attorney's charging excessive fee as ground for disciplinary action - business and tax, employee benefits and termination, civil rights, and other limited civil matters, 27 A.L.R.6th 1.  
Disciplining attorney for abuse or misuse of computer technology, including internet and e-mail activities, 46 A.L.R.6th 365.  

——————————

Rule 8.5. Disciplinary Authority; Choice of Law

Rules text
(a)  Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct occurs. A Domestic or Foreign Lawyer is also subject to the disciplinary authority of this jurisdiction if the Domestic or Foreign Lawyer provides or offers to provide any legal services in this jurisdiction. A lawyer or Domestic or Foreign Lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct. 
  
(b)  Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows: 
  
(1)  for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and 
  
(2)  for any other conduct, the rules of the jurisdiction in which the lawyer or Domestic or Foreign Lawyer's conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer or Domestic or Foreign Lawyer shall not be subject to discipline if the lawyer's or Domestic or Foreign Lawyer's conduct conforms to the rules of a jurisdiction in which the lawyer or Domestic or Foreign Lawyer reasonably believes the predominant effect of the lawyer or Domestic or Foreign Lawyer's conduct will occur. 
  

Comment 
  
Disciplinary Authority 
  
[1] It is longstanding law that the conduct of a lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction. Extension of the disciplinary authority of this jurisdiction to Domestic or Foreign Lawyers who provide or offer to provide legal services in this jurisdiction is for the protection of the citizens of this jurisdiction. Reciprocal enforcement of a jurisdiction's disciplinary findings and sanctions will further advance the purposes of this Rule. See, Rule 9.4: Jurisdiction and Reciprocal Discipline. A Domestic or Foreign Lawyer who is subject to the disciplinary authority of this jurisdiction under Rule 8.5(a) appoints an official to be designated by this Court to receive service of process in this jurisdiction. The fact that the Domestic or Foreign Lawyer is subject to the disciplinary authority of this jurisdiction may be a factor in determining whether personal jurisdiction may be asserted over the lawyer for civil matters.  
  
Choice of Law 
  
[2] A lawyer or Domestic or Foreign Lawyer may be potentially subject to more than one set of rules of professional conduct which impose different obligations. The lawyer or Domestic or Foreign Lawyer may be licensed to practice in more than one jurisdiction with differing rules, or may be admitted to practice before a particular court with rules that differ from those of the jurisdiction or jurisdictions in which the lawyer or Domestic or Foreign Lawyer is licensed to practice. Additionally, the lawyer or Domestic or Foreign Lawyer's conduct may involve significant contacts with more than one jurisdiction.  
  
[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that minimizing conflicts between rules, as well as uncertainty about which rules are applicable, is in the best interest of both clients and the profession (as well as the bodies having authority to regulate the profession). Accordingly, it takes the approach of (i) providing that any particular conduct of a lawyer or Domestic or Foreign Lawyer shall be subject to only one set of rules of professional conduct, (ii) making the determination of which set of rules applies to particular conduct as straightforward as possible, consistent with recognition of appropriate regulatory interests of relevant jurisdictions, and (iii) providing protection from discipline for lawyers or Domestic or Foreign Lawyers who act reasonably in the face of uncertainty.  
  
[4] Paragraph (b)(1) provides that as to a lawyer or Domestic or Foreign Lawyer conduct relating to a proceeding pending before a tribunal, the lawyer or Domestic or Foreign Lawyer shall be subject only to the rules of the jurisdiction in which the tribunal sits unless the rules of the tribunal, including its choice of law rule, provide otherwise. As to all other conduct, including conduct in anticipation of a proceeding not yet pending before a tribunal, paragraph (b)(2) provides that a lawyer or Domestic or Foreign Lawyer shall be subject to the rules of the jurisdiction in which the lawyer or Domestic or Foreign Lawyer's conduct occurred, or, if the predominant effect of the conduct is in another jurisdiction, the rules of that jurisdiction shall be applied to the conduct. In the case of conduct in anticipation of a proceeding that is likely to be before a tribunal, the predominant effect of such conduct could be where the conduct occurred, where the tribunal sits or in another jurisdiction.  
  
[5] When a lawyer or Domestic or Foreign Lawyer's conduct involves significant contacts with more than one jurisdiction, it may not be clear whether the predominant effect of the lawyer or Domestic or Foreign Lawyer's conduct will occur in a jurisdiction other than the one in which the conduct occurred. So long as the lawyer or Domestic or Foreign Lawyer's conduct conforms to the rules of a jurisdiction in which the lawyer or Domestic or Foreign Lawyer reasonably believes the predominant effect will occur, the lawyer or Domestic or Foreign Lawyer shall not be subject to discipline under this Rule.  
  
[6] If two admitting jurisdictions were to proceed against a lawyer or Domestic or Foreign Lawyer for the same conduct, they should, applying this rule, identify the same governing ethics rules. They should take all appropriate steps to see that they do apply the same rule to the same conduct, and in all events should avoid proceeding against a lawyer or Domestic or Foreign Lawyer on the basis of two inconsistent rules.  
  
[7] The choice of law provision applies to lawyers or Domestic or Foreign Lawyer engaged in transnational practice, unless international law, treaties or other agreements between competent regulatory authorities in the affected jurisdictions provide otherwise.   
  


JUDICIAL DECISIONS

Provisions of former Standard 66 of Rule 4-102 may be applied to a conviction in a foreign jurisdiction. In re Nave, 254 Ga. 107, 326 S.E.2d 769 (1985).  

Reinstatement after voluntary surrender for mail fraud. - Where attorney petitioned for voluntary surrender of his license to practice law after pleading guilty to two counts of mail fraud in Florida, before reinstatement, he was required to comply with the reinstatement rules of the State Bar of Georgia in effect at that time. In re Haskins, 262 Ga. 177, 416 S.E.2d 91 (1992).  

Foreign discipline not mitigating. - Disciplinary action in another state should not be construed to mitigate discipline for the same conduct in this state. In re Carter, 262 Ga. 886, 426 S.E.2d 897 (1993).  

Mishandling and misappropriation of funds. - The attorney's disbarment in the District of Columbia for protracted mishandling and misappropriation of estate funds was conduct that violated numerous Georgia former professional standards and warranted disbarment. In re Utley, 270 Ga. 88, 507 S.E.2d 727 (1998).  

An indefinite suspension with conditions was an appropriate sanction for a violation of former Standard 67(d) of Rule 4-102 since the attorney agreed to furnish the State Bar a copy of the application for reinstatement in Alabama on or before 20 days following its submission, as well as certified copies of all orders entered by the Alabama Supreme Court regarding the attorney's reinstatement. In re Clinton, 272 Ga. 11, 525 S.E.2d 688 (2000).  

Attorney ordered suspended for violation of former Standard 67 of Rule 4-102 until certification has been provided from the Florida Bar that the attorney has been readmitted to practice in that state, and has fulfilled conditions for readmission. In re Barrett, 272 Ga. 372, 529 S.E.2d 365 (2000).  


RESEARCH REFERENCES

ALR. - Reciprocal discipline of attorneys - noncriminal misconduct towards clients not involving client funds, 44 A.L.R.6th 75.  
Reciprocal discipline of attorneys - commingling or other mishandling of client funds, 45 A.L.R.6th 175.  

——————————

Part Nine - Miscellaneous


——————————

Rule 9.1. Reporting Requirements

Rules text
(a)  Members of the State Bar of Georgia shall, within sixty days, notify the State Bar of Georgia of: 
  
(1)  being admitted to the practice of law in another jurisdiction and the dates of admission; 
  
(2)  being convicted of any felony or of a misdemeanor involving moral turpitude where the underlying conduct relates to the lawyer's fitness to practice law; or 
  
(3)  the imposition of discipline by any jurisdiction other than the Supreme Court of Georgia. 
  
(b)  For the purposes of this Rule the term "discipline" shall include any sanction imposed as the result of conduct that would be in violation of the Georgia Rules of Professional Conduct if occurring in Georgia. 
  
(c)  For the purposes of this Rule the term "jurisdiction" shall include state, federal, territorial and non-United States courts and authorities. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] The State Bar of Georgia is the regulatory authority created by the Supreme Court of Georgia to oversee the practice of law in Georgia. In order to provide effective disciplinary programs, the State Bar of Georgia needs information about its members.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  


JUDICIAL DECISIONS

Failure to report conviction. - Attorney violated Ga. St. Bar R. 4-102(d):9.1(a)(2) when the attorney did not report the attorney's conviction to the State Bar until six years after the conviction. In the Matter of Vincent, 295 Ga. 766, 764 S.E.2d 133 (2014).  

——————————

Rule 9.2. Restrictions on Filing Disciplinary Complaints

Rules text
A lawyer shall not enter into an agreement containing a condition that prohibits or restricts a person from filing a disciplinary complaint, or that requires the person to request dismissal of a pending disciplinary complaint. 
  
The maximum penalty for a violation of this Rule is disbarment. 
  

Comment 
  
[1] The disciplinary system provides protection to the general public from those lawyers who are not morally fit to practice law. One problem in the past has been the lawyer who settles the civil claim/disciplinary complaint with the injured party on the basis that the injured party not bring a disciplinary complaint or request the dismissal of a pending disciplinary complaint. The lawyer is then is free to injure other members of the general public.  
  
[2] To prevent such abuses, this Rule prohibits a lawyer from entering into any agreement containing a condition which prevents a person from filing or pursuing a disciplinary complaint.  
  

  Editor's notes. - This rule was amended effective November 3, 2011.  


JUDICIAL DECISIONS

Settlement without client's consent. - Special master's finding that an attorney violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.8(e), 1.15(I), 1.15(II), 3.2, 8.4(a)(4), and 9.2 by entering into settlements without the client's authority and her recommendation of disbarment were upheld because the special master was in the best position to observe the parties' demeanor and credibility. In re Ballew, 287 Ga. 371, 695 S.E.2d 573 (2010).  

——————————

Rule 9.3. Cooperation with Disciplinary Authority

Rules text
During the investigation of a grievance filed under these Rules, the lawyer complained against shall respond to disciplinary authorities in accordance with State Bar Rules. 
  
The maximum penalty for a violation of this Rule is a public reprimand. 
  

Comment 
  
[1] Much of the work in the disciplinary process is performed by volunteer lawyers and lay persons. In order to make good use of their valuable time, it is imperative that the lawyer complained against cooperate with the investigation. In particular, the lawyer must file a sworn response with the member of the Investigative Panel charged with the responsibility of investigating the complaint.   
  
[2] Nothing in this Rule prohibits a lawyer from responding by making a Fifth Amendment objection, if appropriate. However, disciplinary proceedings are civil in nature and the use of a Fifth Amendment objection will give rise to a presumption against the lawyer.  
  
Law reviews. -  For annual survey on legal ethics, see 69 Mercer L. Rev. 157 (2017).   


JUDICIAL DECISIONS

Failure to respond to complaint deemed admission. - Attorney's failure to respond to complaint that the attorney violated former Bar Rule 4-102, Standards 44 and 68 by the attorney's total failure to prosecute the client's case, which resulted in the dismissal of the case without prejudice, was deemed admitted under Bar Rule 4-212(a) and warranted a one year suspension from practice. In re Long, 259 Ga. 494, 384 S.E.2d 635 (1989).  
Where an attorney engaged in a pattern of neglect of client matters in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I), 9.3, had a significant prior disciplinary history, and failed to respond to disciplinary complaints, the facts were deemed admitted under Ga. St. Bar R. 4-212(a); as a result, disbarment was the appropriate disciplinary sanction. In re Bailey, 277 Ga. 193, 587 S.E.2d 59 (2003).  

Failure to cooperate. - Where an attorney admitted violating bar rules by commingling client funds and personal funds and by failing to respond to an investigative panel, the attorney's Ga. St. Bar R. 4-227(c)(1) voluntary petition for a six-month suspension was accepted. In re Perry, 277 Ga. 347, 589 S.E.2d 65 (2003).  

Failure to respond. - Where an attorney failed to respond to a notice of discipline regarding his improper actions with a client's escrow funds, disbarment was the appropriate sanction. In re Burrell, 276 Ga. 112, 575 S.E.2d 508 (2003).  
Where an attorney willfully abandoned client matters for which he had accepted retainers and failed to respond to disciplinary authorities, the attorney's misconduct violated Ga. St. Bar Stands. 22(b), 44 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.4(a)(4), 9.3; because of the attorney's prior disciplinary history and the lack of mitigating factors, Ga. St. Bar R. 4-103 warranted disbarment. In re Carter, 276 Ga. 865, 583 S.E.2d 883 (2003).  
An attorney was disbarred when, after a notice of investigation was published regarding his representation of two clients, he did not respond to the notices. In the Matter of Brennan, 279 Ga. 58, 609 S.E.2d 355 (2005).  
Attorney was in default under Ga. St. Bar R. 4-208.1(b) for failing to reject a notice of discipline in a disciplinary action brought by the Georgia State Bar, alleging that the attorney violated Ga. St. Bar R. 4-102(d):9.3, such that there was no right to an evidentiary hearing; upon determining that the attorney had five prior disciplinaries, a sanction of a 90-day suspension was imposed pursuant to Ga. St. Bar R. 4-103. In the Matter of Elkins, 281 Ga. 249, 637 S.E.2d 399 (2006).  
Due to attorney's neglect in representing a client on appeal from criminal conviction which led to attorney's abandonment of the client, and given consideration of prior indefinite suspension and medical impairment, court accepted the recommendations of another indefinite suspension as the appropriate sanction. In the Matter of Stewart, 283 Ga. 312, 658 S.E.2d 573 (2008).  

Misrepresentations to State Bar in its investigation. - Attorney who accepted money for representing clients but did not complete the legal work the attorney was asked to do, and who lied to the clients and the State Bar about what had been done, and who had been disciplined on two prior occasions, violated Ga. St. Bar R. 4-102(d):1.2(a), 1.3, 1.4, 1.5, 1.16, 3.2, 8.1 and 9.3, and was disbarred. In re Kimbrough, 286 Ga. 30, 685 S.E.2d 713 (2009).  

Failure to return client's case file. - Attorney who did not return case files to a client who had discharged the attorney or the client's new counsel and who did not respond to a court order or letters from the State Bar violated Ga. St. Bar R. 4-102(d):1.16, 3.2, 3.5, and 9.3. This conduct, along with other charges, resulted in the attorney's disbarment. In re Henry, 285 Ga. 871, 684 S.E.2d 624 (2009).  

Disbarment. - Where an attorney commingled clients' settlement funds with the attorney's personal funds and appropriated them for the attorney's own benefit, failed to communicate with other clients' regarding the status of their cases, did not inform the State Bar of felony convictions or disciplinary actions in another state, and failed to respond to the relevant notices of investigation and discipline, the attorney's misconduct violated Ga. St. Bar Stand. 3, 4, 22, 23, 44, 61, 63, 65, 66, and Ga. St. Bar R. 4-102(d):9.3; because the multiple offenses suggested a pattern of professional deception and client abandonment, disbarment was warranted. In re Meyer, 277 Ga. 192, 587 S.E.2d 60 (2003).  
Where an attorney failed to return a client's calls and failed to file an answer on the client's behalf, the appropriate sanction for the attorney's misconduct was disbarment. In re Drucker, 276 Ga. 678, 581 S.E.2d 551 (2003).  
Lawyer was disbarred for several matters in which he failed to communicate with his clients, misled his clients about their cases, breached an agreement to pay a third party a percentage of his client's recovery in exchange for payment of litigation costs, and forged his client's name on a settlement agreement and check without forwarding any funds to the client. In the Matter of Rowan, 279 Ga. 659, 619 S.E.2d 675 (2005).  
Attorney's multiple violations of the rules of professional conduct evidenced a pattern of wrongful behavior including a complete abandonment of the responsibility to the clients and the law firm, such that, despite the absence of a prior disciplinary history, disbarment was warranted. In the Matter of Vogel, 279 Ga. 719, 620 S.E.2d 389 (2005).  
Disbarment was the proper sanction for an attorney who received settlement funds for clients without providing requested accountings, forged the settlement checks and converted the funds for personal use, lied to clients about the status of the funds, failed to pursue legal matters, did not communicate with the clients, and ignored notices of investigation personally served on the attorney, all in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4,1.5, 1.15(I), 1.15(II), 1.16, 3.2, 8.4, and 9.3. In the Matter of Peebles, 280 Ga. 229, 626 S.E.2d 488 (2006).  
An attorney who violated multiple disciplinary rules in regard to two clients was properly disbarred; the attorney's conduct included stating  that the attorney would file a motion but never sending any documents to a  client, telling a client that the attorney would refund money to the client but  then making no contact with the client, failing to dismiss a suit after being  notified of a conflict of interest, withdrawing from a suit without notifying  the client, and failing to refund a retainer, and the attorney had already  received a suspension, reprimands, and a formal admonition. In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007).  
An attorney was disbarred because the attorney's admitted conduct of  diverting over $700,000 of redemption payments owed to the attorney's clients,  issuing quitclaim deeds even though the attorney was not an officer of the corporate client, and forging the signature of a corporate officer, violated  several Georgia state bar rules. In the Matter of Turner, 282 Ga. 475, 651 S.E.2d 81 (2007).  
An attorney was disbarred for violating Ga. St. Bar R. 4-102:3.1 and Ga. St. Bar R. 4-102:9.3 where for 10 years the attorney had filed vexatious and frivolous claims arising out of a judgment against the attorney in a legal malpractice and fraud action; the attorney had shown no remorse and had continued to file untenable claims, and the court had personally witnessed the attorney's recalcitrant behavior. In the Matter of Rolleston, 282 Ga. 513, 651 S.E.2d 739 (2007).  
Based on the claims filed against an attorney showing that attorney's neglect in representing a client in federal court, including that the attorney: (1) was not admitted to practice in said court and failed to apply for admission pro hac vice; (2) abandoned the client's case; and (3) had a prior incident of abandonment, a recommendation of disbarment was accepted as supported by the evidence. In the Matter of Ali, 283 Ga. 225, 658 S.E.2d 115 (2008).  
An attorney was disbarred after violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I) and (II), 1.16, 8.4, and 9.3 by conduct that included making a false statement on a settlement statement, not releasing escrow funds, not paying a judgment to a seller, not recording deeds, and not responding to the State Bar about insufficient funds in the attorney's trust accounts. In re Moore, 285 Ga. 731, 684 S.E.2d 71 (2009).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.1, 8.4(a)(4), and 9.3 because a client hired the attorney to present DNA evidence and to have the client's obligation for child support terminated, but the attorney did not file any pleading, and those issues were left unresolved by the dismissal of the contempt case; the attorney admitted to not filing a timely sworn response to the notice of investigation, and the attorney made false statements in the response to the notice of investigation and in the testimony before the special master. In re Davis, 290 Ga. 857, 725 S.E.2d 216 (2012).  
Due to the nature and scope of an attorney's admitted violations of the State Bar rules covering each year between 2004 and 2010 and many aggravating factors, including dishonest or selfish motive, pattern of misconduct, multiple offenses, and refusal to acknowledge the wrongful nature of the attorney's conduct, the fact that the attorney had no prior disciplinary history was not a sufficient mitigating factor; disbarment was the appropriate sanction. In the Matter of Burgess, 293 Ga. 783, 748 S.E.2d 916 (2013).  

Suspension. - In a voluntary petition for discipline filed under Ga. St. Bar R. 4-227(b) by an attorney who admitted violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, and 9.3 by failing to: (1) work on two client matters; (2) communicate with one client; (3) refund retainers for the two clients; and (4) answer Notices of Investigation with regard to grievances filed by the two clients, the court accepted the proposed one-year suspension, based on the attorney's lack of prior discipline other than an interim suspension in one of the underlying cases, and based on the attorney's cooperation with the State Bar in resolving the disciplinary matters. In the Matter of Hudson, 283 Ga. 79, 656 S.E.2d 531 (2008).  

Three-year suspension imposed. - In an attorney disciplinary matter wherein the attorney filed a petition for voluntary discipline under Ga. St. Bar R. 4-227(c), the attorney was suspended from the practice of law for three years for having violated Ga. St. Bar R. 1.3, 1.4, and 9.3 as a result of failing to communicate with various clients and/or failing to properly represent the clients in various ways. The Supreme Court of Georgia found in mitigation that the attorney tried and failed to simultaneously practice law and cope with the attorney's divorce, alcoholism, and depression; had referred all clients to other attorneys and had not been practicing law since being suspended; had been engaging in various treatment and counseling programs; and, while the pattern of misconduct resulted in multiple rule violations, the violations did not appear to have injured the clients. In re Edmunds, 284 Ga. 97, 663 S.E.2d 182 (2008).  

Voluntary reprimand appropriate for attorney suffering severe depression. - In a petition for voluntary discipline, the attorney admitted violating the rules of professional conduct and was reprimanded for failing to refund to the client and the client's father the remaining retainer balance at the time of the attorney's discharge because the attorney offered as mitigating factors that the attorney had been diagnosed with severe depression; although the attorney had resumed the full time practice of law, the attorney continued counseling on at least a weekly basis and took appropriate medication; the attorney eventually negotiated a payment plan agreement and completed payment under the plan; and repetition of the misconduct was unlikely. In the Matter of Schatten, 296 Ga. 81, 764 S.E.2d 855 (2014).  

Review panel reprimand. - Court accepted an attorney's petition for voluntary discipline arising out of the attorney's abandonment of a forfeiture matter; given that the attorney had taken steps to avoid future similar occurrences, the court ordered that a review panel reprimand be issued in accordance with Ga. St. Bar R. 4-102(b)(4) and Ga. St. Bar R. 4-220(b) for the attorney's admitted violations of Ga. St. Bar. R. 4-102(d):1.3, 1.4(a)(3), and 9.3. In the Matter of Fisher,    Ga.    ,    S.E.2d    (Mar. 1, 2021).  

Cited in In re Eaton, 275 Ga. 489, 569 S.E.2d 522 (2002); In re Eastham, 275 Ga. 813, 573 S.E.2d 78 (2002); In the Matter of Williams, 278 Ga. 211, 599 S.E.2d 180 (2004); In the Matter of Silvis, 283 Ga. 587, 663 S.E.2d 141 (2008).  

——————————

Rule 9.4. Jurisdiction and Reciprocal Discipline

Rules text
(a)  Jurisdiction. Any lawyer admitted to practice law in this jurisdiction, including any formerly admitted lawyer with respect to acts committed prior to resignation, suspension, disbarment, or removal from practice on any of the grounds provided in Rule 4-104 of the State Bar of Georgia, or with respect to acts subsequent thereto that amount to the practice of law or constitute a violation of the Georgia Rules of Professional Conduct or any Rules or Code subsequently adopted by the Supreme Court of Georgia in lieu thereof, and any Domestic or Foreign Lawyer specially admitted by a court of this jurisdiction for a particular proceeding and any Domestic or Foreign Lawyer who practices law or renders or offers to render any legal services in this jurisdiction, is subject to the disciplinary jurisdiction of the State Bar of Georgia. 
  
(b)  Reciprocal Discipline. Upon being suspended or disbarred in another jurisdiction, a lawyer admitted to practice in Georgia shall promptly inform the Office of the General Counsel of the State Bar of Georgia of the discipline. Upon notification from any source that a lawyer within the jurisdiction of the State Bar of Georgia has been suspended or disbarred in another jurisdiction, the Office of the General Counsel shall obtain a certified copy of the disciplinary order and file it with the Clerk of the State Disciplinary Boards. Nothing in this Rule shall prevent a lawyer suspended or disbarred in another jurisdiction from filing a Petition for Voluntary Discipline under Rule 4-227. 
  
(1)  Upon receipt of a certified copy of an order demonstrating that a lawyer admitted to practice in Georgia has been disbarred or suspended in another jurisdiction, the Clerk of the State Disciplinary Boards shall assign the matter a State Disciplinary Board docket number. 
  
(2)  The Clerk of the State Disciplinary Boards shall issue a notice to the respondent that shall show the date of the disbarment or suspension in the other jurisdiction and shall include a copy of the order therefor. The notice shall direct the respondent to show cause to the State Disciplinary Review Board within 30 days from service of the notice why the imposition of substantially similar discipline in this jurisdiction would be unwarranted. The notice shall be served upon the respondent pursuant to Rule 4-203.1, and any response thereto shall be served upon the Office of the General Counsel. 
  
(3)  If neither party objects within 30 days, the State Disciplinary Review Board shall recommend imposition of substantially similar discipline and shall file that recommendation with the Supreme Court of Georgia within 60 days after the time for the filing of objections expires. The Office of the General Counsel or the respondent may object to imposition of substantially similar discipline by demonstrating that: 
  
(i)  The procedure was so lacking in notice or opportunity to be heard as to constitute a deprivation of due process; or 
  
(ii)  There was such infirmity of proof establishing the misconduct as to give rise to the clear conviction that the court could not, consistent with its duty, accept as final the conclusion on that subject; or 
  
(iii)  The discipline imposed would result in grave injustice or be offensive to the public policy of the jurisdiction; or 
  
(iv)  The reason for the original disciplinary status no longer exists; or 
  
(v) (A)  The conduct did not occur within the State of Georgia; and 
  
(B)  The discipline imposed by the foreign jurisdiction exceeds the level of discipline allowed under these Rules; or 
  
(vi)  The discipline would if imposed in identical form be unduly severe or would require action not contemplated by these Rules. 
  
If the State Disciplinary Review Board finds that it clearly appears upon the face of the record from which the discipline is predicated that any of those elements exist, the State Disciplinary Review Board shall make such other recommendation to the Supreme Court of Georgia as it deems appropriate. The burden is on the party seeking different discipline in this jurisdiction to demonstrate that the imposition of the same discipline is not appropriate. 
  
(4)  The State Disciplinary Review Board may consider exceptions from either the Office of the General Counsel or the respondent on the grounds enumerated at paragraph (b) (3) of this Rule and may in its discretion grant oral argument. Exceptions and briefs shall be filed with the State Disciplinary Review Board within 30 days of service of the Notice of Reciprocal Discipline. The responding party shall have 30 days after service of the exceptions within which to respond. The State Disciplinary Review Board shall file its report and recommendation within 60 days of receiving the response to exceptions. 
  
(5)  In all other aspects, a final adjudication in another jurisdiction that a lawyer, whether or not admitted in that jurisdiction, has been guilty of misconduct, or has been removed from practice on any of the grounds provided in Rule 4-104 of the State Bar of Georgia, shall establish conclusively the misconduct or the removal from practice for purposes of a disciplinary proceeding in this State. 
  
(6)  Discipline imposed by another jurisdiction but of a lesser nature than disbarment or suspension may be considered in aggravation of discipline in any other disciplinary proceeding. 
  
(7)  For good cause, the Chair of the State Disciplinary Review Board in a reciprocal discipline proceeding may make an interim recommendation to the Supreme Court of Georgia that the respondent be immediately suspended pending final disposition. 
  
(8)  For purposes of this Rule, the word "jurisdiction" means any State, Territory, country, or federal court. 
  

Comment 
  
[1] If a lawyer suspended or disbarred in one jurisdiction is also admitted in another jurisdiction and no action can be taken against the lawyer until a new disciplinary proceeding is instituted, tried, and concluded, the public in the second jurisdiction is left unprotected against a lawyer who has been judicially determined to be unfit. Any procedure that so exposes innocent clients to harm cannot be justified. The spectacle of a lawyer disbarred in one jurisdiction yet permitted to practice elsewhere exposes the profession to criticism and undermines public confidence in the administration of justice.  
  
[2] Reserved.  
  
[3] The imposition of discipline in one jurisdiction does not mean that Georgia and every other jurisdiction in which the lawyer is admitted must necessarily impose discipline. The State Disciplinary Review Board has jurisdiction to recommend reciprocal discipline when a lawyer is suspended or disbarred in a jurisdiction in which the lawyer is licensed or otherwise admitted.  
  
[4] A judicial determination of misconduct by the respondent in another jurisdiction is conclusive, and not subject to re-litigation in the forum jurisdiction. The State Disciplinary Review Board should recommend substantially similar discipline unless it determines, after review limited to the record of the proceedings in the foreign jurisdiction, that one of the grounds specified in paragraph (b) (3) exists.  
  
[5] For purposes of this Rule, the suspension or placement of a lawyer on inactive status in another jurisdiction because of want of sound mind, senility, habitual intoxication or drug addiction, to the extent of impairment of competency as a lawyer shall be considered a disciplinary suspension under the Rules of the State Bar of Georgia.  
  

  Editor's notes. - This rule was amended effective November 3, 2011, effective July 1, 2018, and effective November 14, 2019.  
Law reviews. -  For annual survey of legal ethics decisions, see 58 Mercer L. Rev. 239 (2006).  


JUDICIAL DECISIONS

Attorney ordered suspended for violation of former Standard 67 of Rule 4-102 until certification has been provided from the Florida Bar that the attorney has been readmitted to practice in that state, and has fulfilled conditions for readmission. In re Barrett, 272 Ga. 372, 529 S.E.2d 365 (2000).  
Attorney was reciprocally suspended in Georgia for 90 days after he was suspended in Illinois for 90 days for neglecting a client matter and for filing a false denial of liability for an Illinois default judgment for legal malpractice that the client obtained against him; the Illinois Supreme Court noted in mitigation that the attorney had no prior disciplinary history and in aggravation that he had filed for bankruptcy rather than pay the judgment. In the Matter of Green, 279 Ga. 309, 612 S.E.2d 794 (2005).  
A report recommending that an attorney receive reciprocal discipline under Ga. St. Bar R. 4-102(d):9.4(b)(3) for the attorney's acts of converting law partnership funds over a three-year period was accepted, given that similar discipline was ordered against the attorney in Tennessee, pursuant to Tenn. S. Ct. R. 8, DR 1-102(A)(1) and (3) through (6); however, since that prior suspension period had already expired, the period of suspension ordered by the Supreme Court of Georgia was to be effective as of the date of its opinion. In the Matter of Maddux, 281 Ga. 607, 642 S.E.2d 317 (2007).  
An attorney who had been suspended for four years in Arizona was suspended under Ga. St. Bar R. 4-102(d):9.4 until the attorney was reinstated in Arizona. In offering an explanation for the Arizona infractions and suggesting that the reason for the Arizona suspension no longer existed, the attorney, who had not timely objected to the Notice of Reciprocal Discipline, had not sufficiently shown why the attorney should not be suspended in Georgia. In the Matter of Kraeger, 283 Ga. 84, 656 S.E.2d 533 (2008).  
Attorney's petition for voluntary discipline consisting of a 45-day suspension, after the attorney was suspended for 45 days in Florida, was accepted because: (1) the attorney's violations arose out of conduct encouraged by the attorney's employer; (2) although serious, the violations occurred when the attorney was very inexperienced; (3) the attorney had no prior disciplinary history; (4) the attorney cooperated in the Florida disciplinary proceedings; and (5) the Georgia Bar did not object. In the Matter of Hutt, 291 Ga. 171, 728 S.E.2d 552 (2012).  

Disbarment appropriate sanction. - Lawyer was disbarred in Georgia where the lawyer had been convicted of theft and firearm charges in Florida, had submitted a disciplinary resignation from the Florida bar, had failed to respond to Georgia authorities, and had a lengthy history of disciplinary offenses. In re Barrett, 276 Ga. 279, 577 S.E.2d 771 (2003).  
As misconduct of an Nebraska/Georgia licensed attorney regarding the improper maintenance of his Nebraska trust account and the mishandling of client funds would have constituted violations of former Ga. St. Bar Stand. 4, 61, 63 and 65(a), the attorney's disbarment in Nebraska provided grounds for his disbarment in Georgia under former Ga. St. Bar Stand. 67 and Ga. St. Bar R. 4-102(d):9.4; thus, an order was entered disbarring the attorney from the practice of law in Georgia. In the Matter of Howze, 278 Ga. 799, 606 S.E.2d 256 (2004).  
Because an attorney failed to sufficiently support a claim that the imposition of reciprocal discipline in Georgia would violate due process, and failed to meet the requirements for the imposition of a lesser discipline, the attorney was disbarred from the practice of law in Georgia, as the voluntary surrender of the license to practice law in Georgia was tantamount to disbarment. In the Matter of White, 282 Ga. 515, 651 S.E.2d 742 (2007).  

Reciprocal discipline not appropriate. - While a federal district court had authority to discipline or suspend an attorney from the practice of law in its court for misconduct or violation of S.D. Ga. R. 83.5(c), it was not "another jurisdiction" within the meaning of Ga. St. Bar R. 4-102(d):9.4 that would trigger the truncated process of reciprocal discipline. In re Stubbs, 285 Ga. 702, 681 S.E.2d 113 (2009).  

Reciprocal discipline ordered. - Reciprocal discipline was ordered for an attorney based on the attorney's misappropriation of over $390,000 in funds from clients in the State of Tennessee resulting in disbarment, and pursuant to Ga. St. Bar R. 4-102(d):9.4(b)(1), absent any objection from the attorney to a recommendation that reciprocal discipline be ordered. In the Matter of Parker, 283 Ga. 78, 656 S.E.2d 532 (2008).  
Despite a 91-day suspension in the State of Florida, a review panel's recommendation for an indefinite suspension, and the fact that the attorney had already been reinstated during the pendency of the instant action, the Supreme Court of Georgia ordered a "substantially similar discipline" for eleven months and four days based on the attorney's admitted conduct of preparing and recording two fraudulent deeds. In the Matter of Cronin, 283 Ga. 383, 659 S.E.2d 383 (2008).  
In an attorney disciplinary action, because an attorney failed to otherwise show that reciprocal discipline should not have been imposed, an indefinite suspension was entered, conditioned upon an order of reinstatement in Florida. In the Matter of Owens, 283 Ga. 384, 659 S.E.2d 383 (2008).  
When an attorney's petition for voluntary discipline consisting of a 45-day suspension, after the attorney was suspended for 45 days in Florida, was accepted, the attorney's request that the suspension be made retroactive to the attorney's Florida suspension was denied because: (1) the attorney submitted no documentation supporting the attorney's claim that the attorney voluntarily stopped practicing in Georgia when the attorney was suspended in Florida; (2) the attorney did not explain why the attorney waited nearly three months after the Florida suspension was imposed to seek voluntary discipline; and (3) making the suspension retroactive would effectively impose no reciprocal discipline. In the Matter of Hutt, 291 Ga. 171, 728 S.E.2d 552 (2012).  


RESEARCH REFERENCES

ALR. - Reciprocal discipline of attorneys - criminal conduct, 43 A.L.R.6th 163.  
Reciprocal discipline of attorneys - noncriminal misconduct towards clients not involving client funds, 44 A.L.R.6th 75.  
Reciprocal discipline of attorneys - commingling or other mishandling of client funds, 45 A.L.R.6th 175.  

——————————

Rule 9.5. Lawyer as a Public Official

Rules text
(a)  A lawyer who is a public official and represents the State, a municipal corporation in the State, the United States government, their agencies or officials, is bound by the provisions of these Rules. 
  
(b)  No provision of these Rules shall be construed to prohibit such a lawyer from taking a legal position adverse to the State, a municipal corporation in the State, the United States government, their agencies or officials, when such action is authorized or required by the U.S. Constitution, the Georgia Constitution or statutes of the United States or Georgia. 
  


ADVISORY OPINIONS

Part-time law clerk should not seek client waiver of the conflict of interest created by representation of clients before his or her present employer-judge. Adv. Op. No. 90-2 (Dec. 3, 1990).  

Law clerk for a superior court judge may not prepare appellate briefs on behalf of defendants in criminal cases where the death penalty has been imposed. Adv. Op. No. 38 (July 20, 1984).  

——————————

Rule 4-103. Multiple Violations.

Rules text
A finding of a third or subsequent disciplinary infraction under these Rules shall, in and of itself, constitute discretionary grounds for suspension or disbarment. A Special Master and the State Disciplinary Review Board may exercise this discretionary power when the question is appropriately before them. Any discipline imposed by another jurisdiction as contemplated by Rule 9.4 may be considered a disciplinary infraction for the purpose of this Rule. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   


JUDICIAL DECISIONS

Construction. - Under this rule, the infraction or infractions in the same proceeding must constitute the "third or subsequent" infraction; discipline may not be imposed under this rule standing alone, based on infractions not part of the same proceeding; the rule is, in effect, an "enhanced discipline" provision, not inflicting punishment for the prior offenses, but authorizing additional punishment for the new offense. In re Young-Cummings, 265 Ga. 342, 455 S.E.2d 584 (1995).  

Third infraction. - Where attorney wilfully abandoned clients and retained unearned fees, and where he had committed two prior similar disciplinary infractions, disbarment was warranted based on Rule 4-103 and Rule 4-102, Standards 21, 22, 23, 44 and 68. In re Perkins, 255 Ga. 176, 336 S.E.2d 254 (1985).  
Attorney whose escrow account was overdrawn on several occasions, had no records of his escrow account, could not explain checks drawn on his escrow account to several payees, and whose current infraction was his third, was disbarred from the practice of law. In re Lasonde, 262 Ga. 690, 424 S.E.2d 621 (1993).  

A six-month suspension was properly imposed since there was a history of prior discipline, as well as an interim suspension, there were subsequent repeated disciplinary infractions by the attorney, and a pattern of refusing to respond to disciplinary authorities. In re Warnock, 272 Ga. 2, 525 S.E.2d 81 (2000).  

Petition for voluntary discipline rejected. - Attorney's petition for voluntary discipline requesting that the supreme court impose discipline to run concurrently with the suspension with conditions the attorney was already serving was rejected because the attorney had not refunded $1,000 to the attorney's client; the attorney's potential sanction was increased as the attorney not only had the prior infractions for which suspensions were previously imposed, but also an earlier three-month suspension as to four other clients; and, in aggravation of punishment, in addition to the three suspensions, the attorney's disciplinary history showed two administrative suspensions for failure to pay Bar dues and another administrative suspension for the attorney's failure to pay child support. In the Matter of Polk, 303 Ga. 675, 814 S.E.2d 327 (2018).  

Repeat offender's petition for voluntary discipline rejected. - Attorney's petition for voluntary discipline was rejected because the attorney violated the Rules of Professional Conduct by willfully abandoning the client's personal injury and workers' compensation cases, by failing to communicate with the client, and by ceasing work on the client's legal matters and in effect withdrawing without taking steps to protect the client's interests; a finding of a third or subsequent disciplinary violation constituted discretionary grounds for a suspension or disbarment; and, this being the attorney's fifth disciplinary proceeding, and at least the attorney's third involving similar conduct, the acceptance of the attorney's petition and the imposition of a public reprimand would not be proper. In the Matter of Hemmann, 307 Ga. 56, 834 S.E.2d 105 (2019).  
Court declined to impose a voluntary 6-18 month suspension on an attorney who admitted to violating Ga. St. Bar R. 4-102(d):1.2(a), 1.4, 1.5(b), 1.16(c) and (d), and 8.4(a)(4), by (among other things) misrepresenting to the attorney's client that the attorney had filed a suit, obtained a default judgment, and was attempting to domesticate the judgment. The attorney had previously been disciplined three times, making the attorney subject to discipline under Ga. St. Bar. R. 4-103. Further, additional charges were pending. In the Matter of Boyd, 310 Ga. 1, 849 S.E.2d 172 (2020).  

Disbarment. - Disbarment was warranted in the case of a third disciplinary proceeding for violations of Rule 4-102, Standards 22, 23, 44, and 68. In re Lyles, 268 Ga. 876, 494 S.E.2d 338 (1998).  
Disbarment was warranted in the case of a third disciplinary proceeding for violations of Rule 4-102, Standards 4, 5, and 68. In re Bennett, 269 Ga. 538, 501 S.E.2d 217 (1998).  
Where an attorney willfully abandoned client matters for which he had accepted retainers and failed to respond to disciplinary authorities, the attorney's misconduct violated Ga. St. Bar Stands. 22(b), 44 and Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.4(a)(4), 9.3; because of the attorney's prior disciplinary history and the lack of mitigating factors, Ga. St. Bar R. 4-103 warranted disbarment. In re Carter, 276 Ga. 865, 583 S.E.2d 883 (2003).  
Attorney was disbarred for accepting a retainer from a client, failing to appear at the client's criminal trial where the client had to be self represented and was found guilty, refused to return the client's retainer, and falsely stated that a continuance for the trial had been received during the ensuing investigation; the court further noted that there were no mitigating factors and that the attorney had received a public reprimand and an investigative panel reprimand in unrelated disciplinary matters as well as a recent indefinite suspension for conduct similar to that in the instant case. In re Thompson, 277 Ga. 526, 591 S.E.2d 804 (2004).  
Lawyer was disbarred for misconduct where he was retained in a client's personal injury claims, but failed to investigate or file suit in the claims, leading to those claims being time-barred; in aggravation, inter alia, the lawyer had prior disciplinary offenses, a pattern of misconduct, and had submitted misleading or false statements during the disciplinary process. In the Matter of Perry, 280 Ga. 119, 622 S.E.2d 334 (2005).  
Although an attorney sought a suspension for the acts misconduct made the subject of a disciplinary proceeding, which encompassed 15 separate disciplinary offenses, because the aggravating circumstances substantially outweighed the mitigating facts, including that most of the underlying grievances involved indigent criminal defendants, the court agreed with the panel's recommendation that disbarment was an appropriate sanction; given a prior disciplinary history, that the attorney was eligible for recidivist treatment under Ga. St. Bar. R. 4-103. In the Matter of David, 282 Ga. 517, 651 S.E.2d 743 (2007).  
A lawyer was disbarred when the lawyer violated Ga. St. Bar R. 4-102(d):1.3, Ga. St. Bar R. 4-102(d):1.4, and Ga. St. Bar R. 4-102(d):8.4(a)(4) in three cases through conduct that included failing to tell a client that the client's suit had been unsuccessful, forging clients' signatures to papers, and dismissing a case without a client's permission, when Ga. St. Bar R. 4-103 applied because of a prior letter of admonition, a reprimand, and a six-month suspension; also, there were aggravating factors of prior disciplinary offenses, a pattern of misconduct, submission of false statements during disciplinary proceedings, refusal to acknowledge the wrongful nature of the attorney's conduct, and vulnerable victims. In the Matter of Ellison, 282 Ga. 647, 651 S.E.2d 746 (2007).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, 8.1, 8.4(a)(4), and 9.3 because a client hired the attorney to present DNA evidence and to have the client's obligation for child support terminated, but the attorney did not file any pleading, and those issues were left unresolved by the dismissal of the contempt case; the attorney admitted to not filing a timely sworn response to the notice of investigation, and the attorney made false statements in the response to the notice of investigation and in the testimony before the special master. In re Davis, 290 Ga. 857, 725 S.E.2d 216 (2012).  

Suspension warranted. - Although violation of the disciplinary standard allowing for the imposition of discipline for failing to respond to a disciplinary inquiry was usually punishable by a public reprimand, in light of the five previous disciplinary proceedings against the attorney, suspension was appropriate under the bar rule that permitted enhanced punishment for multiple disciplinary infractions. In re Maples, 277 Ga. 453, 588 S.E.2d 742 (2003).  
Attorney was in default under Ga. St. Bar R. 4-208.1(b) for failing to reject a notice of discipline in a disciplinary action brought by the Georgia State Bar, alleging that the attorney violated Ga. St. Bar R. 4-102(d):9.3, such that there was no right to an evidentiary hearing; upon determining that the attorney had five prior disciplinaries, a sanction of a 90-day suspension was imposed pursuant to Ga. St. Bar R. 4-103. In the Matter of Elkins, 281 Ga. 249, 637 S.E.2d 399 (2006).  

Three year suspension warranted. - Attorney was suspended from the practice of law for three years for failing to pay a client's medical bills from settlement funds, providing misinformation to the client and the Bar regarding the payments, and agreeing to pay the client $3,000 in exchange for the client's agreement to drop the grievance plus the attorney had a prior disciplinary history. In the Matter of Reddick-Hood, 296 Ga. 95, 764 S.E.2d 416 (2014).  

Cited in In re Atkins, 253 Ga. 319, 320 S.E.2d 146 (1984); In re Williamson, 256 Ga. 415, 349 S.E.2d 746 (1986); In re Howe, 257 Ga. 156, 357 S.E.2d 47 (1987); In re Williamson, 257 Ga. 192, 357 S.E.2d 90 (1987); In re Sikes, 258 Ga. 42, 364 S.E.2d 866 (1988); In re Wittes, 268 Ga. 467, 490 S.E.2d 394 (1997); In re Stevens, 268 Ga. 596, 492 S.E.2d 659 (1997).  

——————————

Rule 4-104. Mental Incapacity and Substance Abuse.

Rules text
(a)  Mental illness, cognitive impairment, alcohol abuse, or substance abuse, to the extent of impairing competency as a lawyer, shall constitute grounds for removing a lawyer from the practice of law. 
  
(b)  Upon a determination by the State Disciplinary Board that a lawyer may be impaired or incapacitated to practice law as a result of one of the conditions described in paragraph (a) above, the Board may, in its sole discretion, make a confidential referral of the matter to an appropriate medical or mental health professional for the purposes of evaluation and possible referral to treatment and/or peer support groups. The Board may, in its discretion, defer disciplinary findings and proceedings based upon the impairment or incapacity of a lawyer to afford the lawyer an opportunity to be evaluated and, if necessary, to begin recovery. In such situations the medical or mental health professional shall report to the State Disciplinary Board and the Office of the General Counsel concerning the lawyer's progress toward recovery. A lawyer's refusal to cooperate with the medical or mental health professional or to participate in the evaluation or recommended treatment may be grounds for further proceedings under these Rules, including emergency suspension proceedings pursuant to Rule 4-108. 
  

  Editor's notes. - This rule was amended effective July 9, 2015 and effective July 1, 2018.  


JUDICIAL DECISIONS

Special master's recommendation as to attorney's competency rejected. - In a disciplinary matter in which the special master found that the attorney lacked the mental capacity to continue the practice of law and that the attorney should be removed, the Georgia Supreme Court rejected the special master's recommendation as to the attorney's competency because the psychologist's evaluation of the attorney was relevant as to the attorney's competency to practice law; and the evaluation, while potentially less probative than a specific evaluation of the attorney's competency to practice law would be, was enough to create a genuine issue of material fact sufficient to defeat the State Bar's motion for summary judgment. In the Matter of Tapley, 308 Ga. 577, 842 S.E.2d 36 (2020).  

Minimum two year suspension imposed. - The appropriate sanction was a minimum two year suspension - and thereafter suspension until such time as attorney demonstrated to the board's entire satisfaction that he had completed successfully an appropriate treatment program, when the record reflected the defendant pled guilty to 11 counts of violation of the Controlled Substances Act, obtained controlled substances by misrepresentation, fraud, forgery, deception or subterfuge and a sentence of probation was imposed upon his plea of guilty. His probated sentence of 11 years required that he undergo evaluation and, if necessary, complete a program of treatment for alcoholism. In re Pekor, 257 Ga. 800, 364 S.E.2d 578 (1988).  

Voluntary suspension. - Attorney's admission that he suffered from a chemical dependency to the extent that his mental competency as an attorney was impaired supported his voluntary suspension from the practice of law. In re Marshall, 265 Ga. 21, 453 S.E.2d 28 (1995).  

Attorney ordered disbarred for violations under this rule. - See In re Lesueur, 264 Ga. 82, 441 S.E.2d 243 (1994).  

Cited in In re McCoy, 251 Ga. 99, 302 S.E.2d 681 (1983); In re Wilson, 258 Ga. 167, 368 S.E.2d 519 (1988); In re Tomlinson, 258 Ga. 547, 373 S.E.2d 512 (1988); In re Raskin, 260 Ga. 91, 392 S.E.2d 533 (1990); In re Loudon, 262 Ga. 838, 426 S.E.2d 569 (1993).  

——————————

Rule 4-105. Reserved.


Rules text
  Editor's notes. - This rule was reserved effective July 1, 2018.   


JUDICIAL DECISIONS

Receiver appointed to inventory files and protect interests of clients of imprisoned attorney. - See In re Fry, 251 Ga. 247, 305 S.E.2d 590 (1983).  

Cited in In re McCoy, 251 Ga. 99, 302 S.E.2d 681 (1983).  

——————————

Rule 4-106. Conviction of a Crime; Suspension and Disbarment.

Rules text
(a)  Upon receipt of information or evidence that a conviction for any felony or misdemeanor involving moral turpitude has been entered against a lawyer, the Clerk of the State Disciplinary Boards shall immediately assign the matter a State Disciplinary Board docket number. The Office of the General Counsel shall petition the Supreme Court of Georgia for the appointment of a Special Master to conduct a show cause hearing. 
  
(b)  The petition shall show the date of the conviction and the court in which the conviction was entered, and shall be served upon the respondent pursuant to Rule 4-203.1. 
  
(c)  Upon receipt of the Petition for Appointment of Special Master, the Clerk of the Supreme Court of Georgia shall file the matter in the records of the Court, shall give the matter a Supreme Court docket number and notify the Coordinating Special Master that appointment of a Special Master is appropriate. 
  
(d)  The Coordinating Special Master shall appoint a Special Master, pursuant to Rule 4-209(b). 
  
(e)  The show cause hearing should be held within 15 days after service of the Petition for Appointment of Special Master upon the respondent or appointment of a Special Master, whichever is later. Within 30 days of the hearing, the Special Master shall file a recommendation with the Supreme Court of Georgia which may order such discipline as deemed appropriate. 
  
(f)  If the Supreme Court of Georgia orders the respondent suspended pending any appeal, upon the termination of the appeal (or expiration of time for appeal if no appeal is filed) the State Bar of Georgia may petition the Special Master to conduct a hearing for the purpose of determining whether the circumstances of the termination of the appeal indicate that the suspended respondent should: 
  
(1)  be disbarred under Rule 8.4; or 
  
(2)  be reinstated; or 
  
(3)  remain suspended pending retrial as a protection to the public; or 
  
(4)  be reinstated while the facts giving rise to the conviction are investigated and, if proper, prosecuted under regular disciplinary procedures in these Rules. 
  
Reports of the Special Master shall be filed with the Supreme Court of Georgia, which may order such discipline as deemed appropriate. 
  
(g)  For purposes of this Rule, a certified copy of a conviction in any jurisdiction shall be prima facie evidence of a violation of Rule 8.4 of Rule 4-102 and shall be admissible in proceedings under the disciplinary rules. 
  

  Editor's notes. - This rule was amended effective July 9, 2015 and effective July 1, 2018.  


JUDICIAL DECISIONS

The term "termination of appeal" in subparagraph (f)(1) includes only first level appeals through the United States Supreme Court and does not apply to habeas corpus and similar collateral procedures that are neither continuation of appeals nor second appeals. In re Frantz, 271 Ga. 529, 520 S.E.2d 686 (1999).  

Suspension "as a protection to the public." - Insofar as construction of the words "as a protection to the public" in subdivision (f)(1)(iii) is concerned, the primary focus is the public interest, rather than the personal interest of the respondent. The right to practice law is a privilege, which cannot be likened to the right of a person accused not to be punished until convicted. In re Strickland, 258 Ga. 50, 365 S.E.2d 410 (1988).  

Suspension pending appeal from felony conviction. - The court, pursuant to this rule, may accept a petition for involuntary suspension from the practice of law pending termination of an appeal from a conviction for a felony involving moral turpitude. In re Campbell, 251 Ga. 143, 303 S.E.2d 746 (1983).  
Attorney's motion seeking suspension, rather than disbarment, while an appeal on three federal felonies was pending was granted, despite the court's recognition of the gravity of the attorney's conduct In the Matter of Cunningham, 281 Ga. 315, 637 S.E.2d 704 (2006).  
Attorney was suspended from the practice of law pending termination of an appeal from three felony tax evasion convictions on a motion to voluntary said license, upon condition that if said convictions were overturned, then the license would be reinstated. In the Matter of Campbell, 281 Ga. 316, 637 S.E.2d 705 (2006).  

Effect of habeas corpus petition on appeal. - A pending habeas corpus petition does not constitute either a continuation of an appeal or a second appeal for the purpose of this rule. In re Stoner, 252 Ga. 397, 314 S.E.2d 214 (1984).  
A petition for habeas corpus does not constitute "any appeal" as the term is used in this rule and thus does not activate that rule so as to delay disbarment. In re Nave, 254 Ga. 107, 326 S.E.2d 769 (1985).  

The crime of public indecency is not one of moral turpitude within the meaning of this rule because it does not, in all instances, directly relate to an attorney's fitness to practice law. In re Williams, 266 Ga. 132, 464 S.E.2d 816 (1996).  

Ruling by the Supreme Court that sexual battery is a crime of moral turpitude does not require prospective application only in a disciplinary action. In re Brooks, 263 Ga. 530, 436 S.E.2d 493 (1993).  

Guilty plea by attorney. - An attorney would be disbarred where he pled guilty to robbery and then seemingly recanted his voluntary guilty plea before the special master by stating that he had no intent to rob and no knowledge that a robbery would be undertaken and that he had a serious substance abuse problem at the time of the crime. In re Horn, 269 Ga. 826, 505 S.E.2d 21 (1998).  
Disbarment was the appropriate discipline where an attorney violated Ga. St. Bar R. 4-102(d):8.4(a)(2) and 4-106 by pleading guilty to conspiring to represent falsely to lenders that borrowers had paid down payments and to distribute closing proceeds in a manner contrary to the statement presented to the lender. In the Matter of Vickers, 291 Ga. 354, 729 S.E.2d 355 (2012).  

Attorney disbarred for convictions involving providing a client-inmate contraband. - Attorney was disbarred as a result of 10 convictions for violating O.C.G.A. § 42-4-13(e) for providing contraband to an inmate because the convictions involved moral turpitude subject to discipline under Ga. St. Bar R. 4-102(d):8.4(a)(3) as those offenses reflected on the attorney's dishonesty, amounted to obstruction of justice, and placed others in danger. In the Matter of Jones, 293 Ga. 264, 744 S.E.2d 6 (2013).  

Cited in In re Davis, 250 Ga. 21, 295 S.E.2d 529 (1982); Carpenter v. State, 250 Ga. 177, 297 S.E.2d 16 (1982); In re Morton, 250 Ga. 454, 298 S.E.2d 508 (1983); In re Campbell, 251 Ga. 850, 311 S.E.2d 167 (1984); In re Holland, 253 Ga. 428, 321 S.E.2d 338 (1984); In re Holland, 254 Ga. 365, 331 S.E.2d 881 (1985); In re Strickland, 256 Ga. 35, 345 S.E.2d 39 (1986); In re Capps, 256 Ga. 233, 348 S.E.2d 655 (1986); In re Cook, 256 Ga. 386, 349 S.E.2d 702 (1986); In re Kelly, 258 Ga. 855, 378 S.E.2d 311 (1989); In re Stough, 259 Ga. 555, 386 S.E.2d 663 (1989); In re Pavuk, 260 Ga. 16, 391 S.E.2d 119 (1990); In re Lanford, 260 Ga. 408, 396 S.E.2d 228 (1990); In re Popkin, 260 Ga. 788, 402 S.E.2d 517 (1991); In re Morrison, 263 Ga. 256, 432 S.E.2d 106 (1993); In re Waldman, 263 Ga. 312, 432 S.E.2d 107 (1993).  


RESEARCH REFERENCES

ALR. - Sexual misconduct as ground for disciplining attorney or judge, 43 A.L.R.4th 1062.  

——————————

Rule 4-107. Reserved.


Rules text
  Editor's notes. - This rule was reserved effective July 1, 2018.   

——————————

Rule 4-108. Conduct Constituting Threat of Harm to Clients or Public; Emergency Suspension.

Rules text
(a)  Upon receipt of sufficient evidence demonstrating that a lawyer's conduct poses a substantial and immediate threat of harm to his clients or the public and at the direction of the Chair or Vice-Chair of the State Disciplinary Board, the Office of the General Counsel shall petition the Supreme Court of Georgia for the suspension of the lawyer pending disciplinary proceedings predicated upon the conduct causing such petition. 
  
(b)  The petition for emergency suspension shall state the evidence justifying the emergency suspension. 
  
(c)  The petition for emergency suspension shall be served upon the respondent pursuant to Rule 4-203.1. 
  
(d)  Upon receipt of the petition for emergency suspension, the Clerk of the Supreme Court of Georgia shall file the matter in the records of the Court, shall assign the matter a Supreme Court docket number, and shall notify the Coordinating Special Master that appointment of a Special Master is appropriate. 
  
(e)  The Coordinating Special Master shall appoint a Special Master pursuant to Rule 4-209(b) to conduct a hearing where the State Bar of Georgia shall show cause why the respondent should be suspended pending disciplinary proceedings. 
  
(f)  Within 15 days after service of the petition for emergency suspension upon the respondent or appointment of a Special Master, whichever is later, the Special Master shall hold a hearing on the petition for emergency suspension. 
  
(g)  Within 20 days of the hearing, the Special Master shall file his or her recommendation with the Supreme Court of Georgia. The Court may suspend the respondent pending final disposition of disciplinary proceedings predicated upon the conduct causing the emergency suspension, or order such other action as it deems appropriate. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  


JUDICIAL DECISIONS

Cited in In re Gaskill, 254 Ga. 518, 332 S.E.2d 654 (1985); In re Samsky, 271 Ga. 144, 515 S.E.2d 832 (1999).  

——————————

Rule 4-109. Refusal or Failure to Appear for Reprimand; Suspension.

Rules text
If a respondent fails to appear for imposition of a Confidential Reprimand without just cause, the State Disciplinary Board shall reconsider the matter to determine whether the case should proceed with a public filing pursuant to Rule 4-208 et seq. If a respondent fails to appear before the State Disciplinary Board or the Superior Court for imposition of a State Disciplinary Board Reprimand or a Public Reprimand, the Office of the General Counsel may file in the Supreme Court of Georgia a motion for suspension of the respondent. A copy of the motion shall be served on the respondent as provided in Rule 4-203.1. The Supreme Court of Georgia may in its discretion, ten days after the filing of the motion, suspend the respondent until such time as the reprimand is administered. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   

——————————

Rule 4-110. Reserved.


Rules text
  Editor's notes. - This rule was amended effective July 9, 2015 and effective July 1, 2018.  


JUDICIAL DECISIONS

Voluntary surrender of license to practice law was accepted since the attorney admitted to a violation of Standard 66 and the attorney waived the available hearing. In re Duncan, 272 Ga. 91, 526 S.E.2d 548 (2000).  
Where an attorney who had substantial experience in the practice of law and also several prior disciplinary offenses admitted that the attorney violated Ga. St. Bar R. 4-102(d):1.3 by abandoning a legal matter entrusted to the attorney, violated Ga. St. Bar R. 4-102(d):1.4 by failing to communicate with a client about the status of a matter, and violated Ga. St. Bar R. 4-102(d):9.3 by failing to timely answer a notice of investigation that was issued by the investigative panel, the supreme court accepted the attorney's voluntary surrender of the attorney's license. In re Eaton, 275 Ga. 489, 569 S.E.2d 522 (2002).  

Cited in In re Goldberg, 269 Ga. 840, 505 S.E.2d 216 (1998); In the Matter of Capps, 278 Ga. 157, 598 S.E.2d 478 (2004).  

——————————

Rule 4-111. Audit for Cause.

Rules text
Upon receipt of sufficient evidence that a lawyer who practices law in this State poses a threat of harm to his clients or the public, the State Disciplinary Board may conduct an Audit for Cause of the lawyer's trust and escrow accounts with the written approval of the Chair of the State Disciplinary Board and the President-elect of the State Bar of Georgia. Before approval can be granted, the lawyer shall be given notice that approval is being sought and be given an opportunity to appear and be heard. The sufficiency of the notice and opportunity to be heard shall be left to the sole discretion of the persons giving the approval. The State Disciplinary Board must inform the person being audited that the audit is an Audit for Cause. 
  

  Editor's notes. - This rule was amended effective July 9, 2015 and effective July 1, 2018.  
Law reviews. -  For article, "Breaking Up is Hard to Do," see 24 Ga. St. B.J. 56 (Dec. 2018).  

——————————

Chapter 2. Disciplinary Proceedings


——————————

Rule 4-201. State Disciplinary Board.

Rules text
(a)  The powers to investigate and discipline lawyers for violations of the Georgia Rules of Professional Conduct are hereby vested in the State Disciplinary Board. 
  
(b)  The State Disciplinary Board shall consist of the President-elect of the State Bar of Georgia and the President-elect of the Young Lawyers Division of the State Bar of Georgia; six members of the State Bar of Georgia, two from each of the three federal judicial districts of Georgia, appointed by the Supreme Court of Georgia; six members of the State Bar of Georgia, two from each of the three federal judicial districts of Georgia, appointed by the President of the State Bar of Georgia with the approval of the Board of Governors; two nonlawyer members appointed by the Supreme Court of Georgia; and two nonlawyer members appointed by the President of the State Bar of Georgia with the approval of the Board of Governors. The Court and the President of the State Bar of Georgia are encouraged to make appointments that will ensure the geographic, gender, racial, and generational diversity of the State Disciplinary Board. No State Disciplinary Board member may serve for more than two consecutive terms, including a term underway at the time this Rule goes into effect. 
  
(1)  The President-elect of the State Bar of Georgia and the President-elect of the Young Lawyers Division of the State Bar of Georgia shall serve only during the term of their office, shall serve as members ex officio, and shall not increase the quorum requirement. 
  
(2)  All other members shall be appointed for three-year terms, except as provided in paragraph (b)(3) below. When the term of appointment of a member expires, the seat shall be filled by the appointment of the Supreme Court of Georgia or the President of the State Bar of Georgia with the approval of the Board of Governors, whichever appointed the member whose term has expired. 
  
(3)  Whenever the seat of an appointed member becomes vacant prior to the expiration of the term of appointment, the seat shall be filled for the unexpired term by the appointment of the Supreme Court of Georgia or the President of the State Bar of Georgia, whichever appointed the member whose seat has become vacant. 
  
(4)  The State Disciplinary Board shall remove a member for failure to attend meetings of the State Disciplinary Board or for other good cause, and the seat of a member so removed shall be filled as provided in paragraph (b)(3) above. 
  
(5)  At the first meeting following an Annual Meeting of the State Bar of Georgia the State Disciplinary Board shall elect a Chair and Vice-Chair. 
  
(c)  Upon request, State Disciplinary Board members shall be reimbursed for their reasonable travel expenses in attending meetings of the State Disciplinary Board. The Internal Rules of the State Disciplinary Board provide further explanation of the travel and reimbursement policies. 
  
(d)  State Disciplinary Board members may request reimbursement for postage, copying, and other expenses necessary for their work investigating cases. 
  

  Editor's notes. - This rule was amended effective  November 3, 2011 and effective July 1, 2018.  
For Interim Provisions on the Composition of the State Disciplinary Board, see the Appendix which governs the composition of the State Disciplinary Board from July 1, 2018 through June 30, 2020.  Also, please pick up the other stuff that we are doing at the other rules.   
Law reviews. -  For article, "Trust Account Rules for Georgia Lawyers," see 24 Ga. St. B.J. 22 (1987).  


RESEARCH REFERENCES

ALR. - Propriety of attorney's resignation from bar in light of pending or potential disciplinary action, 54 A.L.R.4th 264.  
Validity and construction of procedures to temporarily suspend attorney from practice, or place attorney on inactive status, pending investigation of, and action upon, disciplinary charges, 80 A.L.R.4th 136.  

——————————

Rule 4-201.1. State Disciplinary Review Board.

Rules text
(a)  The power to review for error final reports and recommendations of Special Masters in public proceedings arising under the Georgia Rules of Professional Conduct is hereby vested in the State Disciplinary Review Board. 
  
(b)  The State Disciplinary Review Board shall consist of the Immediate Past President of the State Bar of Georgia; the Immediate Past President of the Young Lawyers Division of the State Bar of Georgia or a member of the Young Lawyers Division designated by its Immediate Past President; seven members of the State Bar of Georgia, two from each of the three federal judicial districts of Georgia and one at large appointed as described below; and two nonlawyer members appointed as described below. The Supreme Court of Georgia and the President of the State Bar of Georgia are encouraged to make appointments that will ensure the geographic, gender, racial, and generational diversity of the State Disciplinary Review Board. No State Disciplinary Review Board member may serve for more than two consecutive terms, including a term underway at the time this Rule goes into effect. 
  
(1)  The Immediate Past President of the State Bar of Georgia and the Immediate Past President of the Young Lawyers Division of the State Bar of Georgia (or member of the Young Lawyers Division designated by its Immediate Past President) shall serve only during the term of their office, shall serve as members ex officio, and shall not increase the quorum requirement. 
  
(2)  All other members shall be appointed for three-year terms, except as provided in paragraph (b) (3) below. When the term of appointment of a member expires in an even-numbered year, the seat shall be filled by the appointment of the Supreme Court of Georgia for a term of three years; and when the term of appointment of a member expires in an odd-numbered year, the seat shall be filled by the appointment of the President of the State Bar of Georgia with the approval of the Board of Governors. 
  
(3)  Whenever the seat of an appointed member becomes vacant prior to the expiration of the term of appointment, the seat shall be filled for the unexpired term by the appointment of the Supreme Court of Georgia or the President of the State Bar of Georgia, whichever appointed the member whose seat has become vacant. 
  
(4)  The State Disciplinary Review Board shall remove a member for failure to attend meetings of the State Disciplinary Review Board or for other good cause, and the seat of a member so removed shall be filled as provided in paragraph (b)(3) above. 
  
(5)  At the first meeting following an Annual Meeting of the State Bar of Georgia the State Disciplinary Review Board shall elect a Chair and Vice-Chair. 
  
(c)  Upon request, State Disciplinary Review Board members shall be reimbursed for their reasonable travel expenses in attending meetings of the State Disciplinary Review Board. The Internal Rules of the State Disciplinary Review Board provide further explanation of the travel and reimbursement policies. 
  
(d)  State Disciplinary Review Board members may request reimbursement for postage, copying, and other expenses necessary for their work reviewing cases. 
  

  Editor's notes. - This rule was amended effective  November 3, 2011 and effective July 1, 2018.  
The Georgia Supreme Court order dated January 12, 2018, provided:  "further ordered that amended Rule 4-201.1(b) shall be effective as of July 1, 2018, provided that persons appointed to the Review Panel prior to that date for terms expiring after July 1, 2018 shall serve on the State Disciplinary Review Board until the expiration of their terms, at which time their seats shall be filled as provided in amended Rule 4-201.1(b)".   
Law reviews. -  For article, "Trust Account Rules for Georgia Lawyers," see 24 Ga. St. B.J. 22 (1987).  


RESEARCH REFERENCES

ALR. - Propriety of attorney's resignation from bar in light of pending or potential disciplinary action, 54 A.L.R.4th 264.  
Validity and construction of procedures to temporarily suspend attorney from practice, or place attorney on inactive status, pending investigation of, and action upon, disciplinary charges, 80 A.L.R.4th 136.  

——————————

Rule 4-202. Receipt of Grievances; Initial Review by Bar Counsel.

Rules text
(a)  Grievances shall be filed in writing with the Office of the General Counsel of the State Bar of Georgia. In lieu of a Memorandum of Grievance the Office of the General Counsel may begin an investigation upon receipt of an Intake Form from the Consumer Assistance Program. All grievances must include the name of the complainant and must be signed by the complainant. 
  
(b)  The Office of the General Counsel may investigate conduct upon receipt of credible information from any source after notifying the respondent lawyer and providing a written description of the information that serves as the basis for the investigation. The Office of the General Counsel may deliver the information it obtains to the State Disciplinary Board for initiation of a grievance under Rule 4-203(2). 
  
(c)  The Office of the General Counsel shall be empowered to collect evidence and information concerning any grievance. The screening process may include forwarding a copy of the grievance to the respondent in order that the respondent may respond to the grievance. 
  
(d)  The Office of the General Counsel may request the Chair of the State Disciplinary Board to issue a subpoena as provided by OCGA § 24-13-23 requiring a respondent or a third party to produce documents relevant to the matter under investigation. Subpoenas shall be enforced in the manner provided at Rule 4-221(c). 
  
(e)  Upon completion of its screening of a grievance, the Office of the General Counsel shall be empowered to dismiss those grievances that do not present sufficient merit to proceed. Rejection of such grievances by the Office of the General Counsel shall not deprive the complaining party of any right of action he might otherwise have at law or in equity against the respondent. 
  
(f)  Those grievances that appear to allege a violation of Part IV, Chapter 1 of the Georgia Rules of Professional Conduct may be forwarded to the State Disciplinary Board pursuant to Rule 4-204. In lieu of forwarding a matter to the State Disciplinary Board, the Office of the General Counsel may refer a matter to the Consumer Assistance Program so that it may direct the complaining party to appropriate resources. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  


JUDICIAL DECISIONS

Constitutionality. - An argument that State Bar Rules 4-102 (Standard 4), 4-202, 4-203(a)(2), 4-221(d) and 4-225(d) were unconstitutional because they violated the Due Process and Equal Protection Clauses of the Fourteenth Amendment and because they impinged upon the First Amendment right of free speech and redress was meritless. Cohran v. State Bar, 790 F. Supp. 1568 (N.D. Ga. 1992).  

Discretion given does not violate the equal protection standard. - The discretion given by this rule and Rule 4-203(a)(2) does not allow for malicious and selective prosecution in violation of the equal protection clause of the Fourteenth Amendment because the State Bar Rules guide the General Counsel and the Investigative Panel in deciding whether to pursue a disciplinary action, because of the time-honored principle of prosecutorial discretion and because a selective enforcement claim seeking declaratory or injunctive relief to prevent the application of a rule or ordinance to the plaintiff was not a challenge to the rule but to the action of the entity enforcing it. Cohran v. State Bar, 790 F. Supp. 1568 (N.D. Ga. 1992).  

Where Office of General Counsel decides not to proceed. - Citizen lacked standing to seek to have the State Bar institute disciplinary action against attorney in a case where the Office of General Counsel had decided not to proceed. Scanlon v. State Bar, 264 Ga. 251, 443 S.E.2d 830, cert. denied, 513 U.S. 1018, 115 S. Ct. 581, 130 L. Ed. 2d 495 (1994).  

——————————

Rule 4-203. Powers and Duties of the State Disciplinary Board.

Rules text
In accordance with these Rules, the State Disciplinary Board shall have the following powers and duties: 
  
(1)  to receive and evaluate any and all written grievances against lawyers and to frame such charges and grievances as shall conform to the requirements of these Rules. A copy of any grievance serving as the basis for investigation or proceedings before the State Disciplinary Board shall be furnished to the respondent by the procedures set forth in Rule 4-203.1; 
  
(2)  to initiate grievances on its own motion, to require additional information from a complainant, where appropriate, and to dismiss and reject such grievances as they may seem unjustified, frivolous, or patently unfounded. However, the rejection of a grievance by the State Disciplinary Board shall not deprive the complaining party of any right of action he might otherwise have at law or in equity against the respondent; 
  
(3)  to issue letters of instruction when dismissing a grievance; 
  
(4)  to delegate the duties of the State Disciplinary Board enumerated in paragraphs (1), (2), (8), (9), (10), and (11) hereof to the Chair of the State Disciplinary Board or such other members as the State Disciplinary Board or its Chair may designate subject to review and approval by the full State Disciplinary Board; 
  
(5)  to conduct Probable Cause investigations, to collect evidence and information concerning grievances, and to certify grievances to the Supreme Court of Georgia for hearings by Special Masters as hereinafter provided; 
  
(6)  to prescribe its own Rules of conduct and procedure; 
  
(7)  to receive, investigate, and collect evidence and information, and review and accept or reject Petitions for Voluntary Discipline pursuant to Rule 4-227(b)(1); 
  
(8)  to sign and enforce, as hereinafter described, subpoenas for the appearance of persons and the production of documents, things and records at investigations both during the screening process and the State Disciplinary Board's investigation; 
  
(9)  to issue a subpoena as provided in this Rule whenever a subpoena is sought in this State pursuant to the law of another jurisdiction for use in lawyer discipline or disability proceedings, where the issuance of the subpoena has been duly approved under the law of the other jurisdiction. Upon petition for good cause the State Disciplinary Board may compel the attendance of witnesses and production of documents in the county where the witness resides or is employed or elsewhere as agreed by the witness. Service of the subpoena shall be as provided in the Georgia Civil Practice Act. Enforcement or challenges to the subpoena shall be as provided at Rule 4-221(c); 
  
(10)  to extend the time within which a formal complaint may be filed; 
  
(11)  to issue Formal Letters of Admonition and Confidential Reprimands as hereinafter provided; 
  
(12)  to issue a Notice of Discipline providing that unless the respondent affirmatively rejects the notice, the respondent shall be sanctioned as ordered by the Supreme Court of Georgia; 
  
(13)  to refer a lawyer who appears to be impaired for an evaluation by an appropriate medical or mental health professional; and 
  
(14)  to use the staff of the Office of the General Counsel in performing its duties. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  


JUDICIAL DECISIONS

Constitutionality. - An argument that State Bar Rules 4-102 (Standard 4), 4-202, 4-203(a)(2), 4-221(d), and 4-225(d) were unconstitutional because they violated the Due Process and Equal Protection Clauses of the Fourteenth Amendment and because they impinged upon the First Amendment right of free speech and redress was meritless. Cohran v. State Bar, 790 F. Supp. 1568 (N.D. Ga. 1992).  

Discretion given does not violate the equal protection standard. - The discretion given by Rule 4-202 and subdivision (a)(2) of this rule does not allow for malicious and selective prosecution in violation of the equal protection clause of the Fourteenth Amendment because the State Bar Rules guide the General Counsel and the Investigative Panel in deciding whether to pursue a disciplinary action, because of the time-honored principle of prosecutorial discretion and because a selective enforcement claim seeking declaratory or injunctive relief to prevent the application of a rule or ordinance to the plaintiff was not a challenge to the rule but to the action of the entity enforcing it. Cohran v. State Bar, 790 F. Supp. 1568 (N.D. Ga. 1992).  

Evidence sufficient to justify public reprimand. - See In re Gross, 251 Ga. 438, 306 S.E.2d 301 (1983).  

Petition for voluntary surrender of license accepted. - See In re Antinoro, 253 Ga. 464, 322 S.E.2d 895 (1984).  

Cited in In re Oliver, 256 Ga. 152, 347 S.E.2d 227 (1986); In re Loggins, 263 Ga. 311, 432 S.E.2d 106 (1993).  

——————————

Rule 4-203.1. Uniform Service Rule.

Rules text
(a)  Lawyers shall inform the Membership Department of the State Bar of Georgia, in writing, of their current name, official address and telephone number. The Supreme Court of Georgia and the State Bar of Georgia may rely on the official address on file with the Membership Department in all efforts to contact, communicate with, and perfect service upon a lawyer. The choice of a lawyer to provide only a post office box or commercial equivalent address to the Membership Department of the State Bar of Georgia shall constitute an election to waive personal service. Notification of a change of address given to any department of the State Bar of Georgia 
  
(b)  In all matters requiring personal service under Part IV of the Bar Rules, service may be perfected in the following manner: 
  
(1)  Acknowledgment of Service: An acknowledgment of service from the respondent shall constitute conclusive proof of service and shall eliminate the need to utilize any other form of service. 
  
(2)  Written Response from Respondent: A written response from the respondent or respondent's counsel shall constitute conclusive proof of service and shall eliminate the need to utilize any other form of service. 
  
(3)  In the absence of an acknowledgment of service or a written response from the respondent or respondent's counsel, and subject to the provisions of subparagraph (b)(4) below, the respondent shall be served in the following manner: 
  
(i)  Personal Service: Service may be accomplished by the Sheriff or any other person authorized to serve a summons under the provisions of the Georgia Civil Practice Act, as approved by the Chair of the State Disciplinary Board or the Chair's designee. Receipt of a Return of Service Non Est Inventus shall constitute conclusive proof that service cannot be perfected by personal service. 
  
(ii)  Service by Publication: If personal service cannot be perfected, or when the respondent has only provided a post office box or commercial equivalent address to the Membership Department and the respondent has not acknowledged service within 10 days of a mailing to respondent's post office box or commercial equivalent address, service may be accomplished by publication once a week for two weeks in the legal organ of the county of respondent's address, as shown on the records of the Membership Department of the State Bar of Georgia, and, contemporaneously with the publication, mailing a copy of the service documents by first class mail to respondent's address as shown on the records of the Membership Department of the State Bar of Georgia. 
  
(4)  When it appears from an affidavit made by the Office of the General Counsel that the respondent has departed from the State, or cannot, after due diligence, be found within the State, or seeks to avoid the service, the Chair of the State Disciplinary Board, or the Chair's designee, may authorize service by publication without the necessity of first attempting personal service. The affidavit made by the Office of the General Counsel must demonstrate recent unsuccessful attempts at personal service upon the respondent regarding other or related disciplinary matters and that such personal service was attempted at respondent's address as shown on the records of the Membership Department of the State Bar of Georgia. 
  
(c)  Whenever service of pleadings or other documents subsequent to the original complaint is required or permitted to be made upon a respondent represented by a lawyer, the service shall be made upon the respondent's lawyer. Service upon the respondent's lawyer or upon an unrepresented respondent shall be made by hand-delivery or by delivering a copy or mailing a copy to the respondent's lawyer or to the respondent's official address on file with the Membership Department, unless the respondent's lawyer specifies a different address for the lawyer in a filed pleading. As used in this Rule, the term "delivering a copy" means handing it to the respondent's lawyer or to the respondent, or leaving it at the lawyer's or respondent's office with a person of suitable age or, if the office is closed or the person to be served has no office, leaving it at the person's dwelling house or usual place of abode with some person of suitable age and discretion. Service by mail is complete upon mailing and includes transmission by U.S. Mail, or by a third-party commercial carrier for delivery within three business days, shown by the official postmark or by the commercial carrier's transmittal form. Proof of service may be made by certificate of a lawyer or of his employee, written admission, affidavit, or other satisfactory proof. Failure to make proof of service shall not affect the validity of service. 
  

  Editor's notes. - This rule was amended effective November 3, 2011 and effective July 1, 2018.  


JUDICIAL DECISIONS

Refusal to acknowledge service. - When personal service could not be perfected, the attorney was served by publication pursuant to Bar Rule 4-203.1(b)(3)(ii) but the attorney failed to file a Notice of Rejection. Therefore, the attorney is in default, has waived the right to an evidentiary hearing, and is subject to such discipline and further proceedings as may be determined by the Georgia Supreme Court. In the Matter of Sicay-Perrow,    Ga.    ,    S.E.2d    (Feb. 15, 2021).  

——————————

Rule 4-204. Investigation and Disposition by State Disciplinary Board - Generally.

Rules text
(a)  Each grievance that presents sufficient merit to proceed may be referred with a Notice of Investigation to the State Disciplinary Board for investigation and disposition in accordance with its Rules. The Clerk of the State Disciplinary Boards shall assign a lawyer member of the State Disciplinary Board to be responsible for the investigation. The Office of the General Counsel shall simultaneously assign a staff investigator to assist the State Disciplinary Board member with the investigation. If the investigation of the State Disciplinary Board establishes Probable Cause to believe that the respondent has violated one or more of the provisions of Part IV, Chapter 1 of these Rules, it shall: 
  
(1)  issue a Formal Letter of Admonition; 
  
(2)  issue a Confidential Reprimand; 
  
(3)  issue a Notice of Discipline; 
  
(4)  refer the case to the Supreme Court of Georgia for hearing before a Special Master and file a formal complaint with the Supreme Court of Georgia, all as hereinafter provided; or 
  
(5)  refer a respondent for evaluation by an appropriate medical or mental health professional pursuant to Rule 4-104 upon the State Disciplinary Board's determination that there is cause to believe the lawyer is impaired. 
  
All other cases may be either dismissed by the State Disciplinary Board or referred to the Consumer Assistance Program so that it may direct the complaining party to appropriate resources. 
  
(b)  The primary investigation shall be conducted by the member of the State Disciplinary Board responsible for the investigation, assisted by the staff of the Office of the General Counsel, upon request of the State Disciplinary Board member. The Board of Governors of the State Bar of Georgia shall fund the 26 Office of the General Counsel so that the Office of the General Counsel will be able to adequately investigate and prosecute all cases. 
  

  Editor's notes. - This rule was amended effective July 9, 2015 and effective July 1, 2018.  

——————————

Rule 4-204.1. Notice of Investigation.

Rules text
(a)  A Notice of Investigation shall accord the respondent reasonable notice of the charges against him and a reasonable opportunity to respond to the charges in writing. The Notice shall contain: 
  
(1)  a statement that the grievance is being transmitted to the State Disciplinary Board; 
  
(2)  a copy of the grievance; 
  
(3)  a list of the Rules which appear to have been violated; 
  
(4)  the name and address of the State Disciplinary Board member assigned to investigate the grievance and a list of the State Disciplinary Board members; and 
  
(5)  a statement of the respondent's right to challenge the competency, qualifications or objectivity of any State Disciplinary Board member. 
  
(b  The form for the Notice of Investigation shall be approved by the State Disciplinary Board. 
  
(c)  The Office of the General Counsel shall cause the Notice of Investigation to be served upon the respondent pursuant to Rule 4-203.1. 
  

  Editor's notes. - This rule was amended effective July 9, 2015 and July 1, 2018.  


JUDICIAL DECISIONS

Notice of charges required. - In a disciplinary proceeding involving two separate transactions, the State Bar could not seek discipline against the attorney where the notice of investigation and grievance alleged facts relating only to the first transaction and no notice was given regarding the allegations based on the second transaction until the formal complaint was filed and served. In re Kennedy, 266 Ga. 249, 466 S.E.2d 1 (1996), overruled on other grounds, In re Henley, 271 Ga. 21, 518 S.E.2d 418 (1999).  

——————————

Rule 4-204.2. Reserved.


Rules text
  Editor's notes. -  This rule was amended effective July 1, 2018.   

——————————

Rule 4-204.3. Answer to Notice of Investigation Required.

Rules text
(a)  The respondent shall deliver to the State Disciplinary Board member assigned to investigate the grievance a written response under oath to the Notice of Investigation within 30 days of service. 
  
(b)  The written response must address specifically all of the issues set forth in the Notice of Investigation. 
  
(c)  The State Disciplinary Board member assigned to investigate the grievance may, in the State Disciplinary Board member's discretion, grant extensions of time for the respondent's answer. Any request for extension of time must be made in writing, and the grant of an extension of time must also be in writing. Extensions of time shall not exceed 30 days and should not be routinely granted. 
  
(d)  In cases where the maximum sanction is disbarment or suspension and the respondent fails to properly respond within the time required by these Rules, the Office of the General Counsel may seek authorization from the Chair or Vice-Chair of the State Disciplinary Board to file a motion for interim suspension of the respondent. 
  
(1)  When an investigating member of the State Disciplinary Board notifies the Office of the General Counsel that the respondent has failed to respond and that the respondent should be suspended, the Office of the General Counsel shall, with the approval of the Chair or Vice-Chair of the State Disciplinary Board, file a Motion for Interim Suspension of the respondent. The Supreme Court of Georgia shall enter an appropriate order. 
  
(2)  When the State Disciplinary Board member and the Chair or Vice-Chair of the State Disciplinary Board determine that a respondent who has been suspended for failure to respond has filed an appropriate response and should be reinstated, the Office of the General Counsel shall file a Motion to Lift Interim Suspension. The Supreme Court of Georgia shall enter an appropriate order. The determination that an adequate response has been filed is within the discretion of the investigating State Disciplinary Board member and the Chair of the State Disciplinary Board. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   


JUDICIAL DECISIONS

Administrative suspension not ineffective assistance. - Defendant did not show that the administrative suspension of defendant's trial counsel meant that defendant received ineffective assistance of counsel; no per se rule required a court to conclude that a counsel's administrative suspension amounted to ineffective assistance of counsel, the administrative suspension was for not timely filing a response to an investigation and did not relate to counsel's overall skill, and defendant did not identify how the administrative suspension affected counsel's ability to represent defendant. Zinnamon v. State, 261 Ga. App. 170, 582 S.E.2d 146 (2003).  

Suspension for failure to respond. - An eighteen-month suspension was warranted after the attorney failed to file trademark and copyright registrations, misrepresented to his client that he had filed them, failed to respond to repeated inquiries about the matter, failed to return the fee paid for the work, and failed to respond to the Notice of Investigation. In re Woodall, 269 Ga. 747, 507 S.E.2d 433 (1998).  

Disbarment. - Attorney's violations of Standard 44 of Bar Rule 4-102(d) and failure to file responses to notices of investigation as required by this rule warranted disbarment. In re Circeo, 268 Ga. 478, 493 S.E.2d 191 (1997).  
State supreme court found the fact that multiple disciplinary matters, involving the attorney's abandonment of his client's legal affairs and his false statements made to clients, were being pursued against the attorney simultaneously evidenced a pattern and practice of wrongful behavior that warranted disbarment; that sanction was also inevitable given the fact that the attorney did not respond to any of the six notices of investigations that were personally served on him regarding his misconduct, as he was required to do. In the Matter of Green, 280 Ga. 52, 622 S.E.2d 332 (2005).  

Cited in In re Blount, 435 S.E.2d 218 (1993); In re Coleman, 266 Ga. 652, 472 S.E.2d 841 (1996); In re Hawk, 269 Ga. 165, 496 S.E.2d 261 (1998).  

——————————

Rule 4-204.4. Finding of Probable Cause; Referral to Special Master.

Rules text
In the event the State Disciplinary Board finds Probable Cause of the respondent's violation of one or more of the provisions of Part IV, Chapter 1 of these Rules, it may refer the matter to the Supreme Court of Georgia by directing the Office of the General Counsel to file with the Clerk of the Supreme Court of Georgia either: 
  
(a)  A formal complaint, as herein provided, along with a petition for the appointment of a Special Master and a notice of its finding of Probable Cause, within 30 days of the finding of Probable Cause unless the State Disciplinary Board or its Chair grants an extension of time for the filing; or 
  
(b)  A Notice of Discipline pursuant to Rules 4-208.1, 4-208.2 and 4-208.3. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   

——————————

Rule 4-204.5. Letters of Instruction.

Rules text
(a)  In addition to dismissing a complaint, the State Disciplinary Board may issue a letter of instruction to the respondent upon the following conditions: 
  
(1)  the case has been thoroughly investigated, the respondent has been notified of and has had an opportunity to answer the charges brought against him, and the case has been reported to a quorum of the State Disciplinary Board assembled at a regularly scheduled meeting; and 
  
(2)  the State Disciplinary Board, as evidenced through the majority vote of its members present and voting, is of the opinion that the respondent either: 
  
(i)  has not engaged in conduct that is in violation of the provisions of Part IV, Chapter 1 of these Rules; or 
  
(ii)  has engaged in conduct that although technically in violation of such Rules is not reprehensible, and has resulted in no harm or injury to any third person, and is not in violation of the spirit of such Rules; or 
  
(iii)  has engaged in conduct in violation of any recognized voluntary creed of professionalism. 
  
(b)  A letter of instruction shall not constitute a finding of any disciplinary infraction. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   

——————————

Rule 4-205. Confidential Discipline; In General.

Rules text
The State Disciplinary Board may issue a Formal Letter of Admonition or a Confidential Reprimand in any disciplinary case upon the following conditions: 
  
(a)  the case has been thoroughly investigated, the respondent has been notified of and has had an opportunity to answer the charges brought against him, and the case has been reported to a quorum of the State Disciplinary Board assembled at a regularly scheduled meeting; 
  
(b)  the State Disciplinary Board, as evidenced through the majority vote of its members present and voting, is of the opinion that the respondent has engaged in conduct that is in violation of the provisions of Part IV, Chapter 1 of these Rules; and 
  
(c)  the State Disciplinary Board, as evidenced through the majority vote of its members present and voting, is of the opinion that the conduct referred to in paragraph (b) hereof was engaged in: 
  
(1)  inadvertently; or 
  
(2)  purposefully, but in ignorance of the applicable disciplinary rule or rules; or 
  
(3)  under such circumstances that it is the opinion of the State Disciplinary Board that the protection of the public and rehabilitation of the respondent would be best achieved by the issuance of a Formal Letter of Admonition or a Confidential Reprimand rather than by any other form of discipline. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  

——————————

Rule 4-206. Confidential Discipline; Contents.

Rules text
(a)  Formal Letters of Admonition and Confidential Reprimands shall contain a statement of the specific conduct of the respondent that violates Part IV, Chapter 1 of these Rules, shall state the name of the complainant, if any, and shall state the reasons for issuance of such confidential discipline. 
  
(b)  A Formal Letter of Admonition shall also contain the following information: 
  
(1)  the right of the respondent to reject the Formal Letter of Admonition under Rule 4-207; 
  
(2)  the procedure for rejecting the Formal Letter of Admonition under Rule 4-207; and 
  
(3)  the effect of an accepted Formal Letter of Admonition in the event of a third or subsequent imposition of discipline. 
  
(c)  A Confidential Reprimand shall also contain information concerning the effect of the acceptance of such reprimand in the event of a third or subsequent imposition of discipline. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004).  

——————————

Rule 4-207. Formal Letters of Admonition and Confidential Reprimands; Notification and Right of Rejection.

Rules text
In any case where the State Disciplinary Board votes to impose discipline in the form of a Formal Letter of Admonition or a Confidential Reprimand, such vote shall constitute the State Disciplinary Board's finding of Probable Cause. The respondent shall have the right to reject, in writing, the imposition of such discipline. 
  
(a)  Notification to respondent shall be as follows: 
  
(1)  in the case of a Formal Letter of Admonition, the letter of admonition; 
  
(2)  in the case of a Confidential Reprimand, the letter notifying the respondent to appear for the administration of the reprimand; 
  
sent to the respondent at his or her address as reflected in the membership records of the State Bar of Georgia, via certified mail, return receipt requested. 
  
(b)  Rejection by respondent shall be as follows: 
  
(1)  in writing, within 30 days of notification; and 
  
(2)  sent to the State Disciplinary Board via any of the methods authorized under Rule 4-203.1 (c) and directed to the Clerk of the State Disciplinary Boards at the current headquarters address of the State Bar of Georgia. 
  
(c)  If the respondent rejects the imposition of a Formal Letter of Admonition or Confidential Reprimand, the Office of the General Counsel may file a formal complaint with the Clerk of the Supreme Court of Georgia unless the State Disciplinary Board reconsiders its decision. 
  
(d)  Confidential Reprimands shall be administered before the State Disciplinary Board by the Chair or his designee. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  

——————————

Rule 4-208. Confidential Discipline; Effect in Event of Subsequent Discipline.

Rules text
In the event of a subsequent disciplinary proceeding, the confidentiality of the imposition of confidential discipline shall be waived and the Office of the General Counsel may use such information as aggravation of discipline. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  

——————————

Rule 4-208.1. Notice of Discipline.

Rules text
(a)  In any case where the State Disciplinary Board finds Probable Cause, the State Disciplinary Board may issue a Notice of Discipline requesting that the Supreme Court of Georgia impose any level of public discipline authorized by these Rules. 
  
(b)  Unless the Notice of Discipline is rejected by the respondent as provided in Rule 4-208.3, (1) the respondent shall be in default; (2) the respondent shall have no right to any evidentiary hearing; and (3) the respondent shall be subject to such discipline and further proceedings as may be determined by the Supreme Court of Georgia. The Supreme Court of Georgia is not bound by the State Disciplinary Board's recommendation and may impose any level of discipline it deems appropriate. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  


JUDICIAL DECISIONS

Notice recommending disbarment properly issued. - A Notice of Discipline recommending disbarment was properly issued after the Investigative Panel considered the attorney's current suspension from the practice of law, her abandonment of her clients, causing them substantial and irreparable harm, and her failure to respond to investigators during the course of the investigation. In re Clarke, 266 Ga. 661, 470 S.E.2d 233 (1996).  

Failure to respond to notice. - Although an attorney had been personally served with a copy of the Notice of Discipline and had submitted some documents and a cursory written response, the attorney had not provided a properly sworn response or an explanation of the conduct at issue under Ga. St. Bar R. 4-208.3; accordingly, the attorney was in default, had no right to an evidentiary hearing, and was subject to such discipline the court might determine under Ga. St. Bar R. 4-208.1(b). In the Matter of Rolleston, 282 Ga. 513, 651 S.E.2d 739 (2007).  

Failure to file a Notice of Rejection.  - Under Ga. St. Bar R. 4-208.1(b), because an attorney had failed to file a Notice of Rejection in response to a Notice of Discipline, the attorney was in default and had waived the right to an evidentiary hearing. In the Matter of Davidson, 283 Ga. 144, 657 S.E.2d 242 (2008).  
When personal service could not be perfected, the attorney was served by publication pursuant to Bar Rule 4-203.1(b)(3)(ii) but the attorney failed to file a Notice of Rejection. Therefore, the attorney is in default, has waived the right to an evidentiary hearing, and is subject to such discipline and further proceedings as may be determined by the Georgia Supreme Court. In the Matter of Sicay-Perrow,    Ga.    ,    S.E.2d    (Feb. 15, 2021).  

Disbarment for failure to respond. - Disbarment was warranted after the attorney demanded a fee from the client in a court-appointed criminal case, required the defendant to pay him in illegal drugs and cash before he would file an appeal, did not file an appeal, and failed to respond to the Notice of Discipline. In re Haywood, 269 Ga. 755, 507 S.E.2d 432 (1998).  
Attorney was in default under Ga. St. Bar R. 4-208.1(b) for failing to reject a notice of discipline in a disciplinary action brought by the Georgia State Bar, alleging that the attorney violated Ga. St. Bar R. 4-102(d):9.3, such that there was no right to an evidentiary hearing; upon determining that the attorney had five prior disciplinaries, a sanction of a 90-day suspension was imposed pursuant to Ga. St. Bar R. 4-103. In the Matter of Elkins, 281 Ga. 249, 637 S.E.2d 399 (2006).  
When an attorney failed to file a notice of rejection as required by Ga. St. Bar R. 4-208.3, pursuant to Ga. St. Bar R. 4-208.1(b), the attorney was in default and had no right to an evidentiary hearing. In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007).  
In two cases in which an attorney accepted partial retainers from two separate clients, but failed to adequately represent either client, and based on a failure to respond to the Notice of Investigation in both cases, when such behavior was considered along with other aggravating circumstances of the attorney's: (1) failure to respond; (2) apparent indifference to making restitution to either client; and (3) a pattern of misconduct, and given that at the time an Investigative Panel considered these matters, the attorney was not in good standing with the State Bar, the attorney was disbarred. In the Matter of Thomas, 282 Ga. 514, 651 S.E.2d 740 (2007).  

Recommendation of disbarment supported by the evidence. - Based on the claims filed against an attorney showing that attorney's neglect in representing a client in federal court, from which the attorney failed to respond, including that the attorney: (1) was not admitted to practice in said court and failed to apply for admission pro hac vice; (2) abandoned the client's case; and (3) had a prior incident of abandonment, a recommendation of disbarment was accepted as supported by the evidence. In the Matter of Ali, 283 Ga. 225, 658 S.E.2d 115 (2008).  

Cited in In re Blount, 428 S.E.2d 348 (1993); In re Garcia, 263 Ga. 382, 428 S.E.2d 348 (1993); In re McWhorter, 263 Ga. 459, 435 S.E.2d 608 (1993); In re Bishop, 264 Ga. 241, 442 S.E.2d 734 (1994); In re Goodwin, 267 Ga. 318, 477 S.E.2d 826 (1996); In re Bryson, 269 Ga. 581, 502 S.E.2d 219 (1998); In the Matter of Vogel, 279 Ga. 719, 620 S.E.2d 389 (2005); In the Matter of Shoemaker, 282 Ga. 470, 651 S.E.2d 82 (2007).  

——————————

Rule 4-208.2. Notice of Discipline; Contents; Service.

Rules text
(a)  The Notice of Discipline shall include: 
  
(1)  the Rules that the State Disciplinary Board found the respondent violated; 
  
(2)  the allegations of facts that, if unrebutted, support the finding that such Rules have been violated; 
  
(3)  the level of public discipline recommended to be imposed; 
  
(4)  the reasons why such level of discipline is recommended, including matters considered in mitigation and matters considered in aggravation, and such other considerations deemed by the State Disciplinary Board to be relevant to such recommendation; 
  
(5)  the entire provisions of Rule 4-208.3 relating to rejection of a Notice of Discipline. This may be satisfied by attaching a copy of the Rule to the Notice of Discipline and referencing the same in the notice; 
  
(6)  a copy of the Memorandum of Grievance; and 
  
(7)  a statement of any prior discipline imposed upon the respondent, including confidential discipline under Rules 4-205 to 4-208. 
  
(b)  The Notice of Discipline shall be filed with the Clerk of the Supreme Court of Georgia, and a copy of the Notice of Discipline shall be served upon the respondent pursuant to Rule 4-203.1. 
  
(c)  The Office of the General Counsel shall file documents evidencing service with the Clerk of the Supreme Court of Georgia. 
  
(d)  The level of disciplinary sanction in any Notice of Discipline rejected by the respondent or the Office of the General Counsel shall not be binding on the Special Master, the State Disciplinary Board or the Supreme Court of Georgia in subsequent proceedings in the same matter. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   


JUDICIAL DECISIONS

Cited in In re Webster, 263 Ga. 59, 428 S.E.2d 349 (1993).  

——————————

Rule 4-208.3. Rejection of Notice of Discipline.

Rules text
(a)  In order to reject the Notice of Discipline, the respondent or the Office of the General Counsel must file a Notice of Rejection of the Notice of Discipline with the Clerk of the Supreme Court of Georgia within 30 days following service of the Notice of Discipline. 
  
(b)  Any Notice of Rejection by the respondent shall be served upon the opposing party. In accordance with Rule 4-204.3 if the respondent has not previously filed a sworn response to the Notice of Investigation the rejection must include a sworn response in order to be considered valid. The respondent must also file a copy of such written response with the Clerk of the Supreme Court of Georgia at the time of filing the Notice of Rejection. 
  
(c)  The timely filing of a Notice of Rejection shall constitute an election for the matter to proceed pursuant to Rule 4-208.4 et seq. 
  

  Editor's notes. - This rule was amended effective July 9, 2015 and effective July 1, 2018.  


JUDICIAL DECISIONS

Failure to respond. - Where attorney failed to respond to a notice of discipline within 20 days, he was disbarred from the practice of law in the State of Georgia. In re Parks, 261 Ga. 555, 410 S.E.2d 34 (1991).  
Disbarment was warranted after the attorney demanded a fee from the client in a court-appointed criminal case, required the defendant to pay him in illegal drugs and cash before he would file an appeal, did not file an appeal, and failed to respond to the Notice of Discipline. In re Haywood, 269 Ga. 755, 507 S.E.2d 432 (1998).  
Although an attorney had been personally served with a copy of the Notice of Discipline and had submitted some documents and a cursory written response, the attorney had not provided a properly sworn response or an explanation of the conduct at issue under Ga. St. Bar R. 4-208.3; accordingly, the attorney was in default, had no right to an evidentiary hearing, and was subject to such discipline the court might determine under Ga. St. Bar R. 4-208.1(b). In the Matter of Rolleston, 282 Ga. 513, 651 S.E.2d 739 (2007).  
When an attorney failed to file a notice of rejection as required by  Ga. St. Bar R. 4-208.3, pursuant to Ga. St. Bar R. 4-208.1(b), the attorney was in default and had no right to an evidentiary hearing. In the Matter of Lenoir, 282 Ga. 311, 647 S.E.2d 572 (2007).  
In two cases in which an attorney accepted partial retainers from two separate clients, but failed to adequately represent either client, and based on a failure to respond to the Notice of Investigation in both cases, when such behavior was considered along with other aggravating circumstances of the attorney's: (1) failure to respond; (2) apparent indifference to making restitution to either client; and (3) a pattern of misconduct, and given that at the time an Investigative Panel considered these matters, the attorney was not in good standing with the State Bar, the attorney was disbarred. In the Matter of Thomas, 282 Ga. 514, 651 S.E.2d 740 (2007).  

Cited in In re Harp, 261 Ga. 702, 411 S.E.2d 499 (1991); In re Blount, 428 S.E.2d 348 (1993); In re Garcia, 263 Ga. 382, 428 S.E.2d 348 (1993); In re McWhorter, 263 Ga. 459, 435 S.E.2d 608 (1993); In re Goodwin, 267 Ga. 318, 477 S.E.2d 826 (1996); In the Matter of Byars, 279 Ga. 293, 612 S.E.2d 784 (2005).  

——————————

Rule 4-208.4. Formal Complaint Following Notice of Rejection of Discipline.

Rules text
(a)  The Office of the General Counsel shall file with the Clerk of the Supreme Court of Georgia a formal complaint and a Petition for Appointment of Special Master within 30 days following the filing of a Notice of Rejection. The Notice of Discipline shall operate as the notice of finding of Probable Cause by the State Disciplinary Board. 
  
(b)  The Office of the General Counsel may obtain extensions of time for the filing of the formal complaint from the Chair of the State Disciplinary Board or his designee. 
  
(c)  After the rejection of a Notice of Discipline and prior to the time of the filing of the formal complaint, the State Disciplinary Board may reconsider the grievance and take appropriate action. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  

——————————

Rule 4-209. Docketing by Supreme Court; Appointment of Special Master; Challenges to Special Master.

Rules text
(a)  Upon receipt of a notice of finding of Probable Cause, a petition for appointment of a Special Master and a formal complaint, the Clerk of the Supreme Court of Georgia shall file the matter in the records of the Court, give the matter a Supreme Court of Georgia docket number, and notify the Coordinating Special Master that appointment of a Special Master is appropriate. In those proceedings where a Notice of Discipline has been filed, the notice of finding of Probable Cause need not be filed. 
  
(b)  Within a reasonable time after receipt of a petition for appointment of a Special Master or notification that a Special Master previously appointed has been disqualified, withdrawn, or is otherwise unable to serve, the Coordinating Special Master shall appoint a Special Master to conduct formal disciplinary proceedings in such complaint. The Coordinating Special Master shall select a Special Master from the list approved by the Supreme Court of Georgia. 
  
(c)  The Clerk of the Supreme Court shall serve the signed Order Appointing Special Master on the Office of the General Counsel of the State Bar of Georgia. Upon notification of the appointment of a Special Master, the State Bar of Georgia shall immediately serve the respondent with the order of appointment of a Special Master and with its formal complaint as hereinafter provided. 
  
(d)  Within 10 days of service of the notice of appointment of a Special Master, the respondent and the State Bar of Georgia may file any and all objections or challenges either of them may have to the competency, qualifications or impartiality of the Special Master with the Coordinating Special Master. The party filing such objections or challenges must also serve a copy of the objections or challenges upon the opposing party and the Special Master, who may respond to such objections or challenges. Within a reasonable time, the Coordinating Special Master shall consider the challenges and the responses of respondent, the State Bar of Georgia, and the Special Master, if any, determine whether the Special Master is disqualified and notify the parties, the Clerk of the Supreme Court of Georgia and the Special Master of the decision. Exceptions to the Coordinating Special Master's denial of disqualification are subject to review by the Supreme Court of Georgia at the time the record in the matter is filed with the Court pursuant to Rule 4-216 (e). If a Special Master is disqualified, appointment of a successor Special Master shall proceed as provided in this Rule. 
  

  Editor's notes. -  This rule was amended effective July 1, 2018.  

——————————

Rule 4-209.1. Appointment of Coordinating Special Master and Special Masters.

Rules text
(a)  The Supreme Court of Georgia shall appoint a lawyer to serve as the Coordinating Special Master for disciplinary cases. 
  
(b)  The Supreme Court of Georgia annually shall appoint up to 20 lawyers to serve as Special Masters in disciplinary cases. The Court may reappoint lawyers appointed in prior years, although it generally is preferable for a lawyer to serve as a Special Master for no more than five consecutive years. When a case is assigned to a lawyer appointed as Special Master, such lawyer shall continue to serve as Special Master in that case until final disposition, unless the Coordinating Special Master or the Court directs otherwise, irrespective of whether such lawyer is reappointed to serve as Special Master for another year. 
  
(c)  The Coordinating Special Master and Special Masters shall serve at the pleasure of the Supreme Court of Georgia. 
  
(d)  No member of the State Disciplinary Board, State Disciplinary Review Board, Special Master Compensation Commission, or Executive Committee of the State Bar of Georgia shall be appointed to serve as Coordinating Special Master or as a Special Master. 
  
(e)  A list of the lawyers appointed by the Supreme Court of Georgia as Special Masters shall be published on the website of the State Bar of Georgia and annually in a regular publication of the State Bar of Georgia. 
  
(f)  Training for Special Masters is expected, and the Coordinating Special Master shall be responsible for the planning and conduct of training sessions, which the State Bar of Georgia shall make available without cost to Special Masters. At a minimum, a lawyer appointed for the first time as a Special Master should attend a training session within six months of his appointment. The failure of a Special Master to complete the minimum required training session shall not be a basis for a motion to disqualify a Special Master. 
  
(g)  A Special Master (including the Coordinating Special Master) shall be disqualified to serve in a disciplinary case when circumstances exist, which, if the Special Master were a judge, would require the recusal of the Special Master under the Code of Judicial Conduct. In the event that the Coordinating Special Master is disqualified in any case, the Supreme Court of Georgia shall assign the case to a Special Master, and the Court shall designate another Special Master to act as Coordinating Special Master for purposes of that case only. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   

——————————

Rule 4-209.2. Compensation of Coordinating Special Master and Special Masters.

Rules text
(a)  The Coordinating Special Master and the Special Masters shall be paid by the State Bar of Georgia from the general operating fund at rates to be set by the Supreme Court of Georgia, which the Court may adjust from time to time. 
  
(b)  To advise the Supreme Court of Georgia with respect to the compensation of the Coordinating Special Master and Special Masters, the Court shall appoint a Special Master Compensation Commission, which shall consist of the current Treasurer of the State Bar of Georgia; the second, third, and fourth immediate past presidents of the State Bar of Georgia, unless any such past president should decline to serve; and such other persons as the Court may designate. The Commission shall make annual recommendations to the Court about the rate to be paid to the Coordinating Special Master and the rate to be paid to the Special Masters, and the Commission shall report such recommendations to the Court no later than January 1 of each year. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  

——————————

Rule 4-209.3. Powers and Duties of the Coordinating Special Master.

Rules text
The Coordinating Special Master shall have the following powers and duties: 
  
(a)  to establish requirements for, conduct, and supervise Special Master training; 
  
(b)  to assign cases to Special Masters from the list provided in Rule 4-209(b); 
  
(c)  to exercise all of the powers and duties provided in Rule 4-210 when acting as a Special Master under paragraph (h) below; 
  
(d)  to monitor and evaluate the performance of Special Masters and to submit a report to the Supreme Court of Georgia regarding such performance annually; 
  
(e)  to remove Special Masters for such cause as may be deemed proper by the Coordinating Special Master; 
  
(f)  to fill all vacancies occasioned by incapacity, disqualification, recusal, or removal; 
  
(g)  to administer Special Master compensation, as provided in Rule 4-209.2(b); 
  
(h)  to hear pretrial motions when no Special Master is serving; 
  
(i)  to perform all other administrative duties necessary for an efficient and effective hearing system; 
  
(j)  to allow a late filing of the respondent's answer where there has been no final selection of a Special Master within 30 days of service of the formal complaint upon the respondent; 
  
(k)  to receive and pass upon challenges and objections to the appointment of Special Masters; and 
  
(l)  to extend the time for a Special Master to file a report, in accordance with Rule 4-214(a). 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   

——————————

Rule 4-210. Powers and Duties of Special Masters.

Rules text
In accordance with these Rules a duly appointed Special Master shall have the following powers and duties: 
  
(a)  to exercise general supervision over assigned disciplinary proceedings, including emergency suspension cases as provided in Rule 4-108, and to perform all duties specifically enumerated in these Rules; 
  
(b)  to rule on all questions concerning the sufficiency of the formal complaint; 
  
(c)  to encourage negotiations between the State Bar of Georgia and the respondent, whether at a pretrial meeting set by the Special Master or at any other time; 
  
(d)  to receive and evaluate any Petition for Voluntary Discipline filed after the filing of a formal complaint; 
  
(e)  to grant continuances and to extend any time limit provided for herein as to any pending matter subject to Rule 4-214(a); 
  
(f)  to apply to the Coordinating Special Master for leave to withdraw and for the appointment of a successor in the event that he becomes incapacitated or otherwise unable to perform his duties; 
  
(g)  to hear, determine and consolidate action on the complaints, where there are multiple complaints against a respondent growing out of different transactions, whether they involve one or more complainants, and to make recommendations on each complaint as constituting a separate offense; 
  
(h)  to sign subpoenas and to exercise the powers described in Rule 4-221(c); 
  
(i)  to preside over evidentiary hearings and to decide questions of law and fact raised during such hearings; 
  
(j)  to make findings of fact and conclusions of law and a recommendation of discipline as hereinafter provided and to submit his findings for consideration by the Supreme Court of Georgia in accordance with Rule 4-214; 
  
(k)  to exercise general supervision over discovery by parties to disciplinary proceedings and to conduct such hearings and sign all appropriate pleadings and orders pertaining to such discovery as are provided for by the law of Georgia applicable to discovery in civil cases; and 
  
(l)  in disciplinary cases, to make a recommendation of discipline, and in emergency suspension cases a recommendation as to whether the respondent should be suspended pending further disciplinary proceedings. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  

——————————

Rule 4-211. Formal Complaint; Service.

Rules text
(a)  Within 30 days after a finding of Probable Cause, the Office of the General Counsel shall file a formal complaint that specifies with reasonable particularity the acts complained of and the grounds for disciplinary action. A copy of the formal complaint shall be served upon the respondent after appointment of a Special Master. In those cases where a Notice of Discipline has been filed and rejected, the filing of the formal complaint shall be governed by the time period set forth in Rule 4-208.4. The formal complaint shall be served pursuant to Rule 4-203.1. 
  
(b)  Reserved. 
  
(c)  At all stages of the proceeding, both the respondent and the State Bar of Georgia may be represented by counsel. Counsel representing the State Bar of Georgia shall be authorized to prepare and sign notices, pleadings, motions, complaints, and certificates for and in behalf of the State Bar of Georgia and the State Disciplinary Board. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  


JUDICIAL DECISIONS

Depositing client's funds into personal account. - Where complaint alleges that funds were entrusted to attorney by his client and that attorney deposited them into his own personal account and issued a check on behalf of the client which was written on that account, this meets the requirements of Rule 4-211(A) and states a charge of commingling under Standard 65. In re Peek, 257 Ga. 349, 359 S.E.2d 677 (1987).  

——————————

Rule 4-211.1. Dismissal after Formal Complaint.

Rules text
At any time after the State Disciplinary Board finds Probable Cause, the Office of the General Counsel may dismiss the proceeding with the consent of the Chair or Vice-Chair of the State Disciplinary Board or with the consent of any three members of the State Disciplinary Board. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  

——————————

Rule 4-212. Answer of Respondent; Discovery.

Rules text
(a)  The respondent shall file and serve his answer to the formal complaint of the State Bar of Georgia pursuant to Rule 4-221 (b) within 30 days after service of the formal complaint. If the respondent fails to answer or to obtain an extension of time for his answer, the facts alleged and violations charged in the formal complaint shall be deemed admitted. In the event the respondent's answer fails to address specifically the issues raised in the formal complaint, the facts alleged and violations charged in the formal complaint and not specifically addressed in the answer shall be deemed admitted. A respondent may obtain an extension of time not to exceed 15 days to file the answer from the Special Master. Extensions of time for the filing of an answer shall not be routinely granted. 
  
(b)  The pendency of objections or challenges to one or more Special Masters shall provide no justification for a respondent's failure to file his answer or for failure of the State Bar of Georgia or the respondent to engage in discovery. 
  
(c)  Both parties to the disciplinary proceeding may engage in discovery under the rules of practice and procedure then applicable to civil cases in the State of Georgia. 
  
(d)  In lieu of filing an answer to the formal complaint of the State Bar of Georgia, the respondent may submit to the Special Master a Petition for Voluntary Discipline as provided in Rule 4-227 (c). Each such petition shall contain admissions of fact and admissions of conduct in violation of Part IV, Chapter 1 of these Rules sufficient to authorize the imposition of discipline. As provided in Rule 4-227 (c) (1), the Special Master shall allow Bar counsel 30 days within which to respond. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.  


JUDICIAL DECISIONS

Charges deemed admitted. - See In re Wilson, 251 Ga. 677, 309 S.E.2d 368 (1983); In re Bray, 254 Ga. 385, 330 S.E.2d 93 (1985); In re Bouldin, 268 Ga. 858, 493 S.E.2d 917 (1998).  

And disbarment authorized. - An attorney may be disbarred for his failure to handle legal matters entrusted to him, and for his failure to respond to the State Bar's investigation of the allegations against him. In re Reich, 258 Ga. 611, 373 S.E.2d 212 (1988).  
Where an attorney engaged in a pattern of neglect of client matters in violation of Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.15(I), 9.3, had a significant prior disciplinary history, and failed to respond to disciplinary complaints, the facts were deemed admitted under Ga. St. Bar R. 4-212(a); as a result, disbarment was the appropriate disciplinary sanction. In re Bailey, 277 Ga. 193, 587 S.E.2d 59 (2003).  

Disbarment for repeated frivolous motions and baseless appeals. - Attorney was disbarred as a result of repeated frivolous motions and pursuit of baseless appeals in a divorce action that ultimately yielded more than 500 filings in the case and for being found liable for civil racketeering for intimidating a court officer, attempted bribery, and deliberately interfering with the spouse's lawful custody. In the Matter of Farmer, 307 Ga. 307, 835 S.E.2d 629 (2019).  

Attorney's failure to respond to complaint that she violated Bar Rule 4-102, Standard 44 and Standard 68 by her total failure to prosecute her client's case, which resulted in the dismissal of the case without prejudice, was deemed admitted under Bar Rule 4-212(a) and warranted a one year suspension from practice. In re Long, 259 Ga. 494, 384 S.E.2d 635 (1989).  
Where an attorney acknowledged service of a formal complaint but failed to respond within 30 days thereafter, and the State Bar filed a motion for findings of fact and law by default pursuant to this rule, to which attorney did not respond, and the special master entered the requested default order, both the special master and the Review Panel recommended that attorney be disbarred. In re Holland, 261 Ga. 552, 410 S.E.2d 33 (1991).  
Where an attorney failed to respond to a formal complaint seeking the attorney's disbarment from the State of Georgia under Ga. St. Bar R. 4-102(d):9.4, the facts alleged were deemed admitted under Ga. St. Bar R. 4-212(a). In the Matter of Perry, 278 Ga. 866, 607 S.E.2d 889 (2005).  
Under Ga. St. Bar R. 4-212, because an attorney failed to answer formal complaints, the attorney was in default and the facts alleged and the violations charged were deemed admitted. In the Matter of Byars, 282 Ga. 630, 652 S.E.2d 567 (2007).  

Voluntary discipline appropriate following employee misconduct. - In a petition for voluntary discipline, the attorney admitted to violating the rules of professional conduct by failing to properly supervise a non-lawyer staff member who, without contacting the client, completed a loan application and signed the client's and the attorney's name on the loan application; a public reprimand was the appropriate sanction because, inter alia, the attorney had issued a written directive to the firm's attorneys and staff members and obtained their acknowledgment that it was not appropriate, nor was anyone permitted, to sign the name of another person without indicating that they were signing with express permission and that a power of attorney was required to sign another person's name on a legal document. In the Matter of Ellis, 296 Ga. 83, 764 S.E.2d 856 (2014).  

Failure to respond to discovery request. - Because the attorney intentionally or consciously failed to respond to the Georgia State Bar's discovery requests, there was no abuse of the special master's discretion in striking the attorney's answers and finding the attorney in default as a sanction for failure to engage in discovery; thus, the facts alleged and violations charged in the formal complaints were deemed admitted. In the Matter of Johnson, 308 Ga. 233, 38 S.E.2d 755 (2020).  

Cited in In re Corn, 253 Ga. 295, 319 S.E.2d 865 (1984); In re Wadsworth, 256 Ga. 34, 343 S.E.2d 693 (1986); In re Williamson, 257 Ga. 192, 357 S.E.2d 90 (1987); In re Beard, 257 Ga. 54, 357 S.E.2d 98 (1987); In re Geraghty, 261 Ga. 260, 403 S.E.2d 788 (1991); In re Lesueur, 264 Ga. 82, 441 S.E.2d 243 (1994); In re Coleman, 266 Ga. 652, 472 S.E.2d 841 (1996); In re McGee, 273 Ga. 335, 540 S.E.2d 607 (2001); In the Matter of Turner, 282 Ga. 475, 651 S.E.2d 81 (2007).  

——————————

Rule 4-213. Evidentiary Hearing.

Rules text
(a)  Within 90 days after the filing of respondent's answer to the formal complaint or the expiration of the time for filing of the answer, whichever is later, the Special Master shall proceed to hear the case. The evidentiary hearing shall be reported and transcribed at the expense of the State Bar of Georgia. When the hearing is complete, the Special Master shall proceed to make findings of fact, conclusions of law and a recommendation of discipline and file a report with the Clerk of the State Disciplinary Boards as hereinafter provided. Alleged errors in the hearing may be reviewed by the Supreme Court of Georgia when the findings and recommendations of discipline are filed with the Court. There shall be no interlocutory appeal of alleged errors in the hearing. 
  
(b)  Upon respondent's showing of necessity and financial inability to pay for a copy of the transcript, the Special Master shall order the State Bar of Georgia to purchase a copy of the transcript for respondent. 
  

  Editor's notes. - This rule was amended effective November 3, 2011, July 9, 2015, and July 1, 2018.  


JUDICIAL DECISIONS

Review of disciplinary proceedings. - The Supreme Court of Georgia has amended the Georgia Bar Rules, establishing the system of special master's trials, followed by a review panel, and under Ga. St. Bar R. 4-213(a), any alleged errors in the trial may be reviewed by the Georgia Supreme Court when the findings and recommendation of the review panel are filed with the court; an amendment to O.C.G.A. § 15-19-32, removing the right to a jury trial, superseded state legislation which had provided jury trials for disbarment actions. Atty. Griev. Comm'n v. Roberson, 373 Md. 328, 818 A.2d 1059 (2003).  

——————————

Rule 4-214. Report of the Special Master.

Rules text
(a)  Unless the Coordinating Special Master extends the deadline for good cause, the Special Master shall prepare a report within 45 days from receipt of the transcript of the evidentiary hearing. Failure of the Special Master to issue the report within 45 days shall not be grounds for dismissal. The report shall contain the following: 
  
(1)  findings of fact on the issues raised by the formal complaint; 
  
(2)  conclusions of law on the issues raised by the pleadings of the parties; and 
  
(3)  a recommendation of discipline. 
  
(b)  The Special Master shall file his or her original report and recommendation with the Clerk of the State Disciplinary Boards and shall serve a copy on the respondent and counsel for the State Bar of Georgia pursuant to Rule 4-203.1. 
  
(c)  The Clerk of the State Disciplinary Boards shall file the original record in the case directly with the Supreme Court of Georgia, unless any party files with the Clerk a request for review by the State Disciplinary Review Board and exceptions to the report within 30 days of the date the report is filed as provided in Rule 4-216 et seq. The Clerk shall inform the State Disciplinary Review Board when a request for review and exceptions are filed. 
  
(d)  In the event any party requests review, the responding party shall file a response to the exceptions within 30 days of the filing. Within 10 days after the receipt of a response or the expiration of the time for responding, the Clerk shall transmit the record in the case to the State Disciplinary Review Board. 
  

  Editor's notes. - This rule was added effective July 1, 2018.   
Former Rule 214 was reserved and deleted effective June 13, 1997.  

——————————

Rule 4-215. Powers and Duties of the State Disciplinary Review Board.

Rules text
In accordance with these Rules, the State Disciplinary Review Board shall have the following powers and duties: 
  
(a)  to review reports of Special Masters, and to recommend to the Supreme Court of Georgia the imposition of punishment and discipline or dismissal of the complaint; 
  
(b)  to adopt forms for notices and any other written instruments necessary or desirable under these Rules; 
  
(c)  to prescribe its own rules of conduct and procedure; 
  
(d)  to receive Notice of Reciprocal Discipline and to recommend to the Supreme Court of Georgia the imposition of punishment and discipline pursuant to Bar Rule 9.4(b)(3); and 
  
(e)  to administer State Disciplinary Review Board reprimands. 
  

  Editor's notes. - This rule was added effective July 1, 2018.   
Former Rule 215 was reserved and deleted effective June 13, 1997.  

——————————

Rule 4-216. Proceedings Before the State Disciplinary Review Board.

Rules text
(a)  Upon receipt of the record and exceptions to the report of the Special Master pursuant to Rule 4-214, the State Disciplinary Review Board shall consider the record, review findings of fact and conclusions of law, and determine whether a recommendation of disciplinary action will be made to the Supreme Court of Georgia and the nature of such recommended discipline. The findings of fact made by a Special Master may be reversed if the State Disciplinary Review Board finds them to be clearly erroneous or manifestly in error. Conclusions of law and determinations of appropriate sanctions shall be reviewed de novo. 
  
(b)  The respondent shall have the right to challenge the competency, qualifications, or objectivity of any member of the State Disciplinary Review Board considering the case under a procedure as provided for in the Rules of the State Disciplinary Review Board. 
  
(c)  There shall be no de novo hearing before the State Disciplinary Review Board. 
  
(d)  The State Disciplinary Review Board may consider exceptions to the report of the Special Master and may in its discretion grant oral argument if requested by any party within 15 days of transmission of the record and exceptions to the State Disciplinary Review Board. Exceptions and briefs shall be filed with the Clerk of the State Disciplinary Boards, in accordance with Rule 4-214. The responding party shall have 30 days after service of the exceptions within which to respond. 
  
(e)  Within 90 days after receipt of the record including any exceptions to the report of the Special Master and responses thereto the State Disciplinary Review Board shall file its report with the Clerk of the State Disciplinary Boards. The 90-day deadline may be extended by agreement of the parties or with the consent of the Chair of the State Disciplinary Review Board for good cause shown. A copy of the State Disciplinary Review Board's report shall be served upon the respondent, and the Clerk shall file the record in the case with the Supreme Court of Georgia within 10 days after the report is filed. If no report is filed by the State Disciplinary Review Board within 90 days of receipt by it of the record and no extension is granted, the Clerk shall file the original record in the case with the Clerk of the Supreme Court of Georgia, and the case shall be considered by the Court on the record. 
  

  Editor's notes. - This rule was added effective July 1, 2018.  
Former Rule 216 was reserved and deleted effective June 13, 1997.  

——————————

Rule 4-217. Reserved.


Rules text
  Editor's notes. - This rule was reserved effective July 1, 2018.  
Former Rule 217, relating to report of the Special Master to the review panel, was deleted and reserved effective July 1, 2018.  

——————————

Rule 4-218. Judgments.

Rules text
After the Special Master's report and any report of the State Disciplinary Review Board are filed with the Supreme Court of Georgia, the respondent and the State Bar of Georgia may file with the Court any written exceptions, supported by written argument, either may have to the reports. All such exceptions shall be filed with the Court within 30 days of the date that the record is filed with the Court and a copy served upon the opposing party. The responding party shall have an additional 30 days to file a response with the Court. The Court may grant oral argument on any exception filed with it upon application for such argument by a party to the disciplinary proceedings. The Court will promptly consider the report of the Special Master, any report of the State Disciplinary Review Board, any exceptions, and any responses filed by any party to such exceptions, and enter judgment upon the formal complaint. A copy of the Court's judgment shall be transmitted to the State Bar of Georgia and the respondent by the Court. 
  

  Editor's notes. - This rule was amended effective November 3, 2011 and July 1, 2018.  


JUDICIAL DECISIONS

Cited in In re Holland, 254 Ga. 365, 331 S.E.2d 881 (1985).  

——————————

Rule 4-219. Publication and Protective Orders.

Rules text
(a)  In cases in which a lawyer is publicly reprimanded, suspended, disbarred, or voluntarily surrenders his license, the Office of the General Counsel shall publish notice of the discipline in a local newspaper or newspapers. The Office of the General Counsel shall publish notice of all public discipline on the official State Bar of Georgia website, including the respondent's full name and business address, the nature of the discipline imposed and the effective dates. 
  
(b) (1)  After a final judgment of disbarment or suspension, including a disbarment or suspension on a Notice of Discipline, the respondent shall immediately cease the practice of law in Georgia and shall, within 30 days, notify all clients of his inability to represent them and of the necessity for promptly retaining new counsel, and shall take all actions necessary to protect the interests of his clients. Within 45 days after a final judgment of disbarment or suspension, the respondent shall certify to the Court that he has satisfied the requirements of this Rule. Should the respondent fail to comply with the requirements of this Rule, the Supreme Court of Georgia, upon its own motion or upon motion of the Office of the General Counsel, and after 10 days' notice to the respondent and proof of his failure to notify or protect his clients, may hold the respondent in contempt and, pursuant to Rule 4-228, order that a member or members of the State Bar of Georgia take charge of the files and records of the respondent and proceed to notify all clients and to take such steps as seem indicated to protect their interests. Motions for reconsideration may be taken from the issuance or denial of such protective order by either the respondent or by the State Bar of Georgia. 
  
(2)  After a final judgment of disbarment or suspension under Part IV of these Rules the respondent shall take such action necessary to cause the removal of any indicia of the respondent as a lawyer, legal assistant, legal clerk or person with similar status. In the event the respondent should maintain a presence in an office where the practice of law is conducted, the respondent shall not represent himself as a lawyer or person with similar status and shall not provide any legal advice to clients of the law office. 
  

  Editor's notes. - This rule was amended effective March 21, 2014, July 9, 2015, and July 1, 2018.  


JUDICIAL DECISIONS

Constitutionality. - Paragraph (c)(2) of this rule and former Standard 73 of Rule 4-102 are not void for vagueness. Wilson v. State Bar, 132 F.3d 1422 (11th Cir. 1998).  
Disbarred attorneys' belief that they had to forego constitutionally protected speech in order to avoid sanctions under Standard 73 of Rule 4-102 and subdivision (c)(2) of this rule was not objectively reasonable and, since they failed to show injury, they lacked standing to bring a preenforcement first amendment challenge to the standard and rule. Wilson v. State Bar, 132 F.3d 1422 (11th Cir. 1998).  

This rule is phrased in mandatory terms. In re Strickland, 260 Ga. 406, 398 S.E.2d 1 (1990).  

Untimely filed exceptions not considered. - Respondent's exceptions would not be considered, where they were not filed within the time allowed by subsection (a). In re Strickland, 260 Ga. 406, 398 S.E.2d 1 (1990).  

Voluntary surrender tantamount to disbarment. - Since the acceptance of a voluntary surrender of a license to practice law is tantamount to disbarment, respondent had to comply with the reinstatement procedures of the state bar in effect at the time of filing any reinstatement petition. In re Stewart, 263 Ga. 384, 435 S.E.2d 50 (1993).  

Suspension generally. - Where attorney had been disciplined on four prior occasions and had previously been disciplined for violating ethical rules, the attorney's history of failing to comply with ethical standards warranted suspension for a period of one year. In re Porges-Dodson, 274 Ga. 764, 558 S.E.2d 721 (2002).  

Attorney was suspended. - Attorney was suspended for one year with conditions for reinstatement as a result of violating Ga. St. Bar R. 4-102(d):1.4, 1.5(c)(2), 1.15(I)(b) and (c), and 1.15(II)(b) by retaining settlement proceeds from a personal injury suit involving three family members and failing to advise them of receipt of the funds and thereafter asserting a lien for legal fees for another matter. In the Matter of Wright, 294 Ga. 289, 751 S.E.2d 817 (2013).  

Failure to comply with suspension subjects attorney to contempt and further sanctions. - Where an attorney was suspended for two years and certified that he had taken such actions as were necessary to remove himself from the practice of law, but instead had continued to use his law firm's stationery, had continued to operate trust accounts in the law firm's name, had failed to notify his clients that he was suspended, and instead told them he was unavailable, and had initiated a petition for probate by signing another attorney's name without that attorney's knowledge or consent, the attorney was in contempt of his prior suspension. Further sanctions were deemed appropriate and his suspension was extended another two years for a four year total suspension. In re Harvey, 277 Ga. 609, 592 S.E.2d 852 (2004).  

Disbarment appropriate sanction. - Attorney was disbarred for submitting invoices for work the attorney did not perform while a contract attorney for a city, in violation of Ga. St. Bar R. 4-102(d):8.4, and for refusing to return unearned funds to a client in violation of Ga. St. Bar R. 4-102(d):1.16(d), and for other violations of the rules of professional conduct. In the Matter of Cummings, 291 Ga. 654, 732 S.E.2d 755 (2012).  
Attorney was disbarred as a result of multiple derelictions related to the attorney's deficient representation and abandonment of two unrelated clients and the attorney's multiple offenses, prior discipline, substantial experience in the practice of law, and disregard of the disciplinary process were aggravating factors. In the Matter of Watkins, 302 Ga. 226, 805 S.E.2d 816 (2017).  
Attorney was disbarred for violating Ga. St. Bar R. 4-102(d):1.16(a) and (d), 5.5(a), 8.4(a)(4), and 9.3 after failing to return a retainer to a client that had come to the attorney with a dental malpractice claim for which the attorney did nothing and was arrested and prosecuted for writing a bad check to the client for the demanded retainer return. In the Matter of Kerr, 302 Ga. 126, 805 S.E.2d 15 (2017).  

Receiver appointed to inventory files and protect interests of clients of imprisoned attorney. - See In re Fry, 251 Ga. 247, 305 S.E.2d 590 (1983).  

Cited in In re Williamson, 258 Ga. 91, 365 S.E.2d 437 (1988); In re Madray, 258 Ga. 409, 369 S.E.2d 901 (1988); In re Kendall, 260 Ga. 767, 400 S.E.2d 13 (1991); In re Gross, 261 Ga. 416, 405 S.E.2d 34 (1991); In re Lewis, 262 Ga. 37, 415 S.E.2d 173 (1992); In re O'Callaghan, 262 Ga. 803, 426 S.E.2d 571 (1993); In re Rogers, 263 Ga. 314, 431 S.E.2d 366 (1993); In re Garcia, 263 Ga. 382, 428 S.E.2d 348 (1993); In re Findley, 263 Ga. 832, 441 S.E.2d 410 (1994); In re Lesueur, 264 Ga. 82, 441 S.E.2d 243 (1994); In re Genins, 264 Ga. 90, 442 S.E.2d 733 (1994); In re Bishop, 264 Ga. 241, 442 S.E.2d 734 (1994); In re Goldberg, 269 Ga. 840, 505 S.E.2d 216 (1998); In re Gaff, 272 Ga. 7, 524 S.E.2d 728 (2000); In the Matter of Vogel, 279 Ga. 719, 620 S.E.2d 389 (2005); In the Matter of Favors, 283 Ga. 588, 662 S.E.2d 119 (2008); In re Millard, 288 Ga. 449, 704 S.E.2d 779 (2011); In the Matter of Hardwick, 297 Ga. 808, 777 S.E.2d 442 (2015); In the Matter of Williams, 304 Ga. 832, 822 S.E.2d 827 (2019).  


RESEARCH REFERENCES

ALR. - Attorneys at law: disciplinary proceedings for drafting instrument such as will or trust under which attorney-drafter or member of attorney's family or law firm is beneficiary, grantee, legatee, or devisee, 80 A.L.R.5th 597.  

——————————

Rule 4-220. Notice of Punishment or Acquittal; Administration of Reprimands.

Rules text
(a)  Upon a final judgment of disbarment or suspension, notice of the action taken shall be given by the Office of the General Counsel of the State Bar of Georgia to the clerks of all courts of record in this State and to the Membership Department of the State Bar of Georgia, and the name of the respondent in question shall be stricken from the rolls of said courts and from the rolls of the State Bar of Georgia for the prescribed period. 
  
(b)  State Disciplinary Review Board Reprimands shall be prepared by the Office of the General Counsel based upon the record. State Disciplinary Review Board Reprimands shall be issued by the Chair of the State Disciplinary Review Board, or his designee, at a regular meeting of the Board. 
  
(c)  Public Reprimands shall be prepared by the Office of the General Counsel based upon the record in the case. They shall be read in open court in the presence of the respondent by the judge of a Superior Court in the county of the respondent's address as shown on the Membership Records of the State Bar of Georgia or as otherwise ordered by the Supreme Court of Georgia. Notice of issuance of the reprimand shall be published in advance in the legal organ of the county of the respondent's address as shown on the Membership Records of the State Bar of Georgia, and provided to the complainant in the underlying case. 
  
(d)  After a Public Reprimand has been administered, a certificate reciting the fact of the administration of the reprimand and the date of its administration shall be filed with the Supreme Court of Georgia. There shall be attached to such certificate a copy of the reprimand. Both the certificate and the copy of the reprimand shall become a part of the record in the disciplinary proceeding. 
  
(e)  In the event of a final judgment in favor of the respondent, the State Bar of Georgia shall, if directed by the respondent, give notice thereof to the clerk of the Superior Court in the county in which the respondent resides. 
  

  Editor's notes. - This rule was amended effective July 1, 2018, and effective November 14, 2019.  


JUDICIAL DECISIONS

Recovery from alcoholism justified public reprimand. - While an attorney violated Ga. St. Bar R. 4-102(d):1.3, 1.16, and 9.3, the attorney was in a prolonged recovery from the illness of alcohol and substance abuse which led to the attorney's wrongful conduct; therefore, pursuant to Ga. St. Bar R. 4-102(b)(3) and 4-220(c), the attorney was publicly reprimanded with conditions. In the Matter of Adams, 291 Ga. 173, 729 S.E.2d 313 (2012).  

Reprimand imposed for failure to communicate with client. - Attorney's petition for voluntary discipline was accepted and a review panel reprimand was imposed for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4 and 1.16 due to failing to properly communicate with the client because the mitigation evidence showed the absence of a selfish or dishonest motive and the attorney had represented the post conviction client throughout oral argument of the amended motion for new trial. In the Matter of Brown, 296 Ga. 439, 768 S.E.2d 456 (2015).  

Voluntary reprimand appropriate for attorney suffering severe depression. - In a petition for voluntary discipline, the attorney admitted violating the rules of professional conduct and was reprimanded for failing to refund to the client and the client's father the remaining retainer balance at the time of the attorney's discharge because the attorney offered as mitigating factors that the attorney had been diagnosed with severe depression; although the attorney had resumed the full time practice of law, the attorney continued counseling on at least a weekly basis and took appropriate medication; the attorney eventually negotiated a payment plan agreement and completed payment under the plan; and repetition of the misconduct was unlikely. In the Matter of Schatten, 296 Ga. 81, 764 S.E.2d 855 (2014).  

Voluntary public reprimand imposed. - An attorney received a public reprimand following the attorney's renewed petition for voluntary discipline as a result of the attorney admitting to have violated Ga. St. Bar R. 4-102(d):1.15(I)(b), 4.1, and 8.4(a)(4) for failing to safeguard the property of another and making false statements. In the Matter of Cherry, 305 Ga. 667, 827 S.E.2d 239 (2019).  

Voluntary review panel reprimand. - Court accepted an attorney's petition for voluntary discipline arising out of the attorney's abandonment of a forfeiture matter; given that the attorney had taken steps to avoid future similar occurrences, the court ordered that a review panel reprimand be issued in accordance with Ga. St. Bar R. 4-102(b)(4) and Ga. St. Bar R. 4-220(b) for the attorney's admitted violations of Ga. St. Bar. R. 4-102(d):1.3, 1.4(a)(3), and 9.3. In the Matter of Fisher,    Ga.    ,    S.E.2d    (Mar. 1, 2021).  

Cited in In the Matter of Ellis, 296 Ga. 83, 764 S.E.2d 856 (2014).  

——————————

Rule 4-221. Hearing Procedures.

Rules text
(a)  Oaths. Before entering upon his duties as herein provided, each member of the State Disciplinary Board, each member of the State Disciplinary Review Board, and each Special Master shall swear or affirm to the following oath by signing a copy and returning it to the Clerk of the Boards or to the Clerk of the Supreme Court of Georgia, as appropriate. 
  
"I do solemnly swear or affirm that I will faithfully and impartially discharge and perform all of the duties incumbent upon me as a member of the State Disciplinary Board of the State Bar of Georgia/member of the State Disciplinary Review Board of the State Bar of Georgia/Special Master according to the best of my ability and understanding and agreeable to the laws and Constitution of this State and the Constitution of the United States." 
  
The Clerk of the Boards shall maintain the completed Oaths of Board members, and the Clerk of the Supreme Court of Georgia shall file the completed Oaths of Special Masters. 
  
(b)  Pleadings and Copies. Original pleadings shall be filed with the Clerk of the Boards at the headquarters of the State Bar of Georgia, and the parties shall serve copies upon the Special Master and the opposing party pursuant to the Georgia Civil Practice Act. Depositions and other original discovery shall be retained by counsel and shall not be filed except as permitted under the Uniform Superior Court Rules. 
  
(c)  Witnesses and Evidence; Contempt. 
  
(1)  The respondent and the State Bar of Georgia shall have the right to require the issuance of subpoenas for the attendance of witnesses to testify or to produce books and papers. The Special Master shall have the power to compel the attendance of witnesses and the production of books, papers, and documents relevant to the matter under investigation, by subpoena, and as further provided by law in civil cases under the laws of Georgia. 
  
(2)  The following shall subject a person to rule for contempt of the Special Master or State Disciplinary Board: 
  
(i)  disregard, in any manner whatsoever, of a subpoena issued pursuant to Rules 4-203(9), 4-210(h) or 4-221(c)(1); 
  
(ii)  refusal to answer any pertinent or proper question of a Special Master; or 
  
(iii)  willful or flagrant violation of a lawful directive of a Special Master. 
  
It shall be the duty of the Chair of the State Disciplinary Board or Special Master to report the facts supporting contempt to the Chief Judge of the Superior Court in and for the county in which the investigation, trial or hearing is being held. The Superior Court shall have jurisdiction of the matter and shall follow the procedures for contempt as are applicable in the case of a witness subpoenaed to appear and give evidence on the trial of a civil case before the Superior Court under the laws in Georgia. 
  
(3)  Any Special Master shall have power to administer oaths and affirmations and to issue any subpoena herein provided for. 
  
(4)  Depositions may be taken by the respondent or the State Bar of Georgia in the same manner and under the same provisions as may be done in civil cases under the laws of Georgia, and such depositions may be used upon the trial or an investigation or hearing in the same manner as such depositions may be used in civil cases under the laws of Georgia. 
  
(5)  All witnesses attending any hearing provided for under these Rules shall be entitled to the same fees as now are allowed by law to witnesses attending trials in civil cases in the Superior Courts of this State under subpoena. 
  
(d)  Venue of Hearings. 
  
(1)  The hearings on all complaints and charges against a resident respondent shall be held in the county of the respondent's main office or the county of residence of the respondent unless he otherwise agrees. 
  
(2)  Where the respondent is a nonresident of the State of Georgia and the complaint arose in the State of Georgia, the hearing shall be held in the county where the complaint arose. 
  
(3)  When the respondent is a nonresident of the State of Georgia and the offense occurs outside the State, the hearing may be held in the county of the State Bar of Georgia headquarters. 
  

  Editor's notes. - This rule was amended effective November 3, 2011, July 9, 2015, and July 1, 2018.  


JUDICIAL DECISIONS

Constitutionality. - An argument that State Bar Rules 4-102 (Standard 4), 4-202, 4-203(a)(2), 4-221(d) and 4-225(d) were unconstitutional because they violated the Due Process and Equal Protection Clauses of the Fourteenth Amendment and because they impinged upon the First Amendment right of free speech and redress was meritless. Cohran v. State Bar, 790 F. Supp. 1568 (N.D. Ga. 1992).  

Standard of proof. - Ga. St. Bar R. 4-221(e)(2) has been amended to provide that the standard of proof for attorneys' disciplinary cases is clear and convincing evidence. Atty. Griev. Comm'n v. Roberson, 373 Md. 328, 818 A.2d 1059 (2003).  

The entrapment defense generally is not available in an attorney disciplinary proceeding; overruling Schaeffer v. State Bd. of Veterinary Medicine, 143 Ga. App. 68, 237 S.E.2d 510 (1977). In re Kennedy, 266 Ga. 249, 466 S.E.2d 1 (1996), overruled on other grounds, In re Henley, 271 Ga. 21, 518 S.E.2d 418 (1999).  

Cited in In re Finley, 268 Ga. 251, 488 S.E.2d 74 (1997); In re Millard, 288 Ga. 449, 704 S.E.2d 779 (2011).  


RESEARCH REFERENCES

ALR. - Extent and determination of attorney's right or privilege against self-incrimination in disbarment or other disciplinary proceedings - post-Spevack cases, 30 A.L.R.4th 243.  
Admissibility of lie detector test results, or of offer or refusal to take test, in attorney disciplinary proceeding, 79 A.L.R.4th 576.  

——————————

Rule 4-221.1. Confidentiality of Investigations and Proceedings.

Rules text
(a)  The State Bar of Georgia shall maintain as confidential all disciplinary investigations and proceedings pending at the screening or investigative stage, unless otherwise provided by these Rules. 
  
(b)  After a proceeding under these Rules is filed with the Supreme Court of Georgia, all evidentiary and motions hearings shall be open to the public and all documents and pleadings filed of record shall be public documents, unless the Special Master or the Supreme Court of Georgia orders otherwise. 
  
(c)  Nothing in these Rules shall prohibit the complainant, respondent, or a third party from disclosing information regarding a disciplinary proceeding, unless otherwise ordered by the Supreme Court of Georgia or a Special Master in proceedings under these Rules. 
  
(d)  The Office of the General Counsel of the State Bar of Georgia or the State Disciplinary Board may reveal or authorize disclosure of information that would otherwise be confidential under this Rule under the following circumstances: 
  
(1)  In the event of a charge of wrongful conduct against any member of the State Disciplinary Board, the State Disciplinary Review Board, or any person who is otherwise connected with the disciplinary proceeding in any way, the State Disciplinary Board or its Chair or his designee, may authorize the use of information concerning disciplinary investigations or proceedings to aid in the defense against such charge. 
  
(2)  In the event the Office of the General Counsel receives information that suggests criminal activity, such information may be revealed to the appropriate criminal prosecutor. 
  
(3)  In the event of subsequent disciplinary proceedings against a lawyer, the Office of the General Counsel may, in aggravation of discipline in the pending disciplinary case, reveal the imposition of confidential discipline under Rules 4-205 to 4-208 and facts underlying the imposition of discipline. 
  
(4)  A complainant and/or lawyer representing the complainant shall be notified of the status or disposition of the complaint. 
  
(5)  When public statements that are false or misleading are made about any otherwise confidential disciplinary case, the Office of the General Counsel may disclose all information necessary to correct such false or misleading statements. 
  
(e)  The Office of the General Counsel may reveal confidential information to the following persons if it appears that the information may assist them in the discharge of their duties: 
  
(1)  The Committee on the Arbitration of Attorney Fee Disputes or the comparable body in other jurisdictions; 
  
(2)  The Trustees of the Clients' Security Fund or the comparable body in other jurisdictions; 
  
(3)  The Judicial Nominating Commission or the comparable body in other jurisdictions; 
  
(4)  The Lawyer Assistance Program or the comparable body in other jurisdictions; 
  
(5)  The Board to Determine Fitness of Bar Applicants or the comparable body in other jurisdictions; 
  
(6)  The Judicial Qualifications Commission or the comparable body in other jurisdictions; 
  
(7)  The Executive Committee with the specific approval of the following representatives of the State Disciplinary Board: the Chair, the Vice-Chair, and a third representative designated by the Chair; 
  
(8)  The Formal Advisory Opinion Board; 
  
(9)  The Consumer Assistance Program; 
  
(10)  The General Counsel Overview Committee; 
  
(11)  An office or committee charged with discipline appointed by the United States Circuit or District Court or the highest court of any state, District of Columbia, commonwealth or possession of the United States; and 
  
(12)  The Unlicensed Practice of Law Department. 
  
(f)  Any information used by the Office of the General Counsel in a proceeding under Rule 4-108 or in a proceeding to obtain a receiver to administer the files of a lawyer, shall not be confidential under this Rule. 
  
(g)  The Office of the General Counsel may reveal confidential information when required by law or court order. 
  
(h)  The authority or discretion to reveal confidential information under this Rule shall not constitute a waiver of any evidentiary, statutory or other privilege which may be asserted by the State Bar of Georgia or the State Disciplinary Board under Bar Rules or applicable law. 
  
(i)  Nothing in this Rule shall prohibit the Office of the General Counsel or the State Disciplinary Board from interviewing potential witnesses or placing the Notice of Investigation out for service by the sheriff or other authorized person. 
  
(j)  Members of the Office of the General Counsel and State Disciplinary Board may respond to specific inquiries concerning matters that have been made public by the complainant, respondent, or third parties but are otherwise confidential under these Rules by acknowledging the existence and status of the proceeding. 
  
(k)  The State Bar of Georgia shall not disclose information concerning discipline imposed on a lawyer under prior Supreme Court of Georgia Rules that was confidential when imposed, unless authorized to do so by said prior Rules. 
  

  Editor's notes. - This rule was added effective July 1, 2018.  

——————————

Rule 4-221.2. Burden of Proof; Evidence.

Rules text
(a)  In all proceedings under this Chapter, the burden of proof shall be on the State Bar of Georgia, except for proceedings under Rule 4-106. 
  
(b)  In all proceedings under this Chapter occurring after a finding of Probable Cause as described in Rule 4-204.4, the procedures and rules of evidence applicable in civil cases under the laws of Georgia shall apply, except that the quantum of proof required of the State Bar shall be clear and convincing evidence. 
  

  Editor's notes. - This rule was added effective July 1, 2018.  


JUDICIAL DECISIONS

Cited in In the Matter of Farmer, 307 Ga. 307, 835 S.E.2d 629 (2019).  

——————————

Rule 4-221.3. Pleadings and Communications Privileged.

Rules text
Pleadings and oral and written statements of members of the Boards, members and designees of the Lawyer Assistance Program, Special Masters, Bar counsel and investigators, complainants, witnesses, and respondents and their counsel made to one another or filed in the record during any investigation, intervention, hearing, or other disciplinary proceeding under this Part IV, and pertinent to the disciplinary proceeding, are made in performance of a legal and public duty, are absolutely privileged, and under no circumstances form the basis for a right of action. 
  

  Editor's notes. - This rule was added effective July 1, 2018.  

——————————

Rule 4-222. Limitation.

Rules text
(a)  No proceeding under Part IV, Chapter 2, shall be brought unless a Memorandum of Grievance or a Consumer Assistance Program referral form has been received at the State Bar of Georgia headquarters or instituted pursuant to these Rules within four years after the commission of the act; provided, however, this limitation shall be tolled during any period of time, not to exceed two years, that the offender or the offense is unknown, the offender's whereabouts are unknown, or the offender's name is removed from the roll of those authorized to practice law in this State. 
  
(b)  Referral of a matter to the State Disciplinary Board by the Office of the General Counsel shall occur within 12 months of the receipt of the Memorandum of Grievance at the State Bar of Georgia headquarters or institution of an investigation. 
  

  Editor's notes. -  This rule was amended effective July 1, 2018.   


JUDICIAL DECISIONS

Bar may take advantage of tolling provision. - Where a victim or potential victim does not come forward with a grievance against an attorney within the four-year limitations period, the state bar may take advantage of the two-year tolling provision to initiate a proceeding against the attorney. In re Allison, 267 Ga. 638, 481 S.E.2d 211 (1997).  

Waiver. - Lawyer waived any statute of limitations defense to professional disciplinary complaint by failing to raise it either in the lawyer's answer to the formal complaint or at any time prior to the entry of summary judgment. In the Matter of Oellerich, 278 Ga. 22, 596 S.E.2d 156 (2004).  

——————————

Rule 4-223. Advisory Opinions.

Rules text
(a)  Any Formal Advisory Opinion issued pursuant to Rule 4-403 which is not thereafter disapproved by the Supreme Court of Georgia shall be binding on the State Bar of Georgia, the State Disciplinary Board, and the person who requested the opinion, in any subsequent disciplinary proceeding involving that person. Formal Advisory Opinions which have been approved or modified by the Supreme Court pursuant to Rule 4-403 shall also be binding in subsequent disciplinary proceedings which do not involve the person who requested the opinion. 
  
(b)  It shall be considered as mitigation to any grievance under these rules that the respondent has acted in accordance with and in reasonable reliance upon a written Informal Advisory Opinion requested by the respondent pursuant to Rule 4-401 or a Formal Advisory Opinion issued pursuant to Rule 4-403, but not reviewed by the Supreme Court of Georgia. 
  

——————————

Rule 4-224. Expungement of Records.

Rules text
(a)  The record of any grievance against a respondent under these Rules which does not result in discipline against the respondent shall be expunged by the Office of the General Counsel in accordance with the following: 
  
(1)  those grievances closed by the Office of the General Counsel after screening pursuant to Rule 4-202(e) shall be expunged after one year; 
  
(2)  those grievances dismissed by the State Disciplinary Board after a Probable Cause investigation pursuant to Rule 4-204(a) shall be expunged after two years; and 
  
(3)  those complaints dismissed by the Supreme Court of Georgia after formal proceedings shall be expunged after two years. 
  
(b)  Definition. The term "expunge" shall mean that all records or other evidence of the existence of the complaint shall be destroyed. 
  
(c)  Effect of Expungement. After a file has been expunged, any response to an inquiry requiring a reference to the matter shall state that any record of such matter has been expunged and, in addition, shall state that no inference adverse to the respondent is to be drawn on the basis of the incident in question. The respondent may answer any inquiry requiring a reference to an expunged matter by stating that the grievance or formal complaint was dismissed and thereafter expunged. 
  
(d)  Retention of Records. Upon application to the State Disciplinary Board by the Office of the General Counsel, for good cause shown, with notice to the respondent and an opportunity to be heard, records that would otherwise be expunged under this Rule may be retained for such additional period of time not exceeding three years as the Board deems appropriate. Counsel may seek a further extension of the period for which retention of the records is authorized whenever a previous application has been granted for the maximum period permitted hereunder. 
  
(e)  A lawyer may respond in the negative when asked if there are any complaints against the lawyer if the matter has been expunged pursuant to this Rule. Before making a negative response to any such inquiry, the lawyer shall confirm that the record was expunged and shall not presume that any matter has been expunged. 
  
(f)  A lawyer may respond in the negative when asked if he has ever been professionally disciplined or determined to have violated any professional disciplinary rules if all grievances filed against the lawyer have either been referred to the Consumer Assistance Program, dismissed, or dismissed with a letter of instruction. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   

——————————

Rule 4-225. Jurisdiction.

Rules text
The State Disciplinary Board and any person who is connected with disciplinary proceedings in any way shall not be subject to the jurisdiction of any court other than the Supreme Court with respect thereto, except as provided in Rules 4-214, 4-215 and 4-216. 
  


JUDICIAL DECISIONS

Constitutionality. - An argument that State Bar Rules 4-102 (Standard 4), 4-202, 4-203(a)(2), 4-221(d) and 4-225(d) were unconstitutional because they violated the Due Process and Equal Protection Clauses of the Fourteenth Amendment and because they impinged upon the First Amendment right of free speech and redress was meritless. Cohran v. State Bar, 790 F. Supp. 1568 (N.D. Ga. 1992).  

Supreme Court jurisdiction. - The trial court did not err when it refused to rule on attorney's constitutional challenges to disciplinary procedure since no court save the Supreme Court has jurisdiction of a cause of action whereby a party seeks to challenge the action or inaction of the State Bar in connection with a disciplinary proceeding. Wallace v. State Bar, 268 Ga. 166, 486 S.E.2d 165 (1997).  

Rule merely specifies forum for actions. - This rule does not deprive plaintiff of an opportunity to present his case but merely specifies the forum for challenging actions of the State Bar. Cohran v. State Bar, 790 F. Supp. 1568 (N.D. Ga. 1992).  

Where Office of General Counsel has decided not to proceed. - Citizen lacked standing to seek to have the State Bar institute disciplinary action against attorney in a case where the Office of General Counsel had decided not to proceed. Scanlon v. State Bar, 264 Ga. 251, 443 S.E.2d 830, cert. denied, 513 U.S. 1018, 115 S. Ct. 581, 130 L. Ed. 2d 495 (1994).  

——————————

Rule 4-226. Immunity.

Rules text
The Supreme Court of Georgia recognizes the disciplinary proceedings of the State Bar of Georgia to be judicial and quasi-judicial in nature and within the Court's regulatory function, and in connection with such disciplinary proceedings, members of the State Disciplinary Boards, the Coordinating Special Master, Special Masters, Bar counsel, special prosecutors, investigators, and staff are entitled to those immunities customarily afforded to persons so participating in judicial and quasi-judicial proceedings or engaged in such regulatory activities. 
  

  Editor's notes. - This rule was amended effective July 1, 2018.   
Law reviews. -  For comment, "The Officer Has No Robes:  A Formalist Solution to the Expansion of Quasi-Judicial Immunity," see 66 Emory L.J. 123 (2016).  

——————————

Rule 4-227. Petitions for Voluntary Discipline.

Rules text
(a)  A Petition for Voluntary Discipline shall contain admissions of fact and admissions of conduct in violation of Part IV, Chapter 1 of these Rules sufficient to authorize the imposition of discipline. 
  
(b)  Prior to the issuance of a formal complaint, a respondent may submit a Petition for Voluntary Discipline seeking any level of discipline authorized under these Rules. 
  
(1)  Those petitions seeking confidential discipline shall be served on the Office of the General Counsel and assigned to a member of the State Disciplinary Board. The State Disciplinary Board shall conduct an investigation and determine whether to accept or reject the petition as outlined at Rule 4-203(7). 
  
(2)  Those petitions seeking public discipline shall be filed directly with the Clerk of the Supreme Court of Georgia. The Office of the General Counsel shall have 30 days within which to file a response. The Court shall issue an appropriate order. 
  
(c)  After the issuance of a formal complaint a respondent may submit a Petition for Voluntary Discipline seeking any level of discipline authorized under these Rules. 
  
(1)  The petition shall be filed with the Clerk of the State Disciplinary Boards at the headquarters of the State Bar of Georgia and copies served upon the Special Master and all parties to the disciplinary proceeding. The Special Master shall allow Bar counsel 30 days within which to respond. The Office of the General Counsel may assent to the petition or may file a response, stating objections and giving the reasons therefor. The Office of the General Counsel shall serve a copy of its response upon the respondent. 
  
(2)  The Special Master shall consider the petition, the State Bar of Georgia's response, and the record as it then exists and may accept or reject the Petition for Voluntary Discipline. 
  
(3)  The Special Master may reject a petition for such cause or causes as seem appropriate to the Special Master. Such causes may include but are not limited to a finding that: 
  
(i)  the petition fails to contain admissions of fact and admissions of conduct in violation of Part IV, Chapter 1 of these Rules sufficient to authorize the imposition of discipline; 
  
(ii)  the petition fails to request appropriate discipline; 
  
(iii)  the petition fails to contain sufficient information concerning the admissions of fact and the admissions of conduct; 
  
(iv)  the record in the proceeding does not contain sufficient information upon which to base a decision to accept or reject. 
  
(4)  The Special Master's decision to reject a Petition for Voluntary Discipline does not preclude the filing of a subsequent petition and is not subject to review by the Supreme Court of Georgia. If the Special Master rejects a Petition for Voluntary Discipline, the disciplinary case shall proceed as provided by these Rules. 
  
(5)  The Special Master may accept the Petition for Voluntary Discipline by entering a report making findings of fact and conclusions of law and delivering same to the Clerk of the State Disciplinary Boards. The Clerk of the State Disciplinary Boards shall file the report and the complete record in the disciplinary proceeding with the Clerk of the Supreme Court of Georgia. A copy of the Special Master's report shall be served upon the respondent. The Court shall issue an appropriate order. 
  
(6)  Pursuant to Rule 4-210 (e), the Special Master may, in his discretion, extend any of the time limits in these Rules in order to adequately consider a Petition for Voluntary Discipline. 
  

  Editor's notes. - This rule was amended effective July 9, 2015 and effective July 1, 2018.  
Law reviews. -  For annual survey on legal ethics, see 71 Mercer L. Rev. 157 (2019).  


JUDICIAL DECISIONS

An attorney's petition for voluntary discipline was accepted and the attorney was suspended from the practice of law for a period of six months where: (1) there were not aggravating factors; (2) the attorney asserted in mitigation that he had no prior disciplinary record, that he had been cooperative with disciplinary authorities, and that he was deeply remorseful for the harm he caused; and (3) the attorney also stated that at the time he was experiencing serious personal and emotional problems and was hospitalized for severe clinical depression aggravated by the use of prescribed pain medication and alcohol. In re Threlkeld, 273 Ga. 331, 539 S.E.2d 823 (2001).  
Where an attorney admitted to violating the various rules of the Georgia Rules of Professional Conduct, via a petition for voluntary discipline filed pursuant to Ga. State Bar R. 4-227(b)(2), specifically, Ga. St. Bar R. 1.3, 3.2, 3.5(c) and 8.4(a)(4), and requested a one-year suspension, despite the fact that violations of Ga. St. Bar R. 1.3 and 8.4(a)(4) were punishable by disbarment, the court granted the attorney's request, while considering in mitigation that the attorney had no prior disciplinary record, cooperated with disciplinary authorities, was subject to the imposition of other penalties, and was remorseful. In re Toler, 276 Ga. 228, 576 S.E.2d 898 (2003).  
Where the attorney, after leaving the law firm, listened to and randomly deleted voice mail messages listed on the attorney's former law firm's voice mail system, the attorney was suspended for 18 months pursuant to the request the attorney made in the petition for voluntary discipline pursuant to Ga. St. Bar R. 4-227(b)(2); the attorney admitted that the conduct violated Ga. St. Bar R. 8.4(a)(4), and in mitigation, the attorney had no subsequent incidents of inappropriate behavior related to the attorney's professional conduct, the attorney appeared to be well-respected by other members of the bar, the attorney was forthright in the disciplinary matter, and the attorney demonstrated contrition and remorse. In the Matter of Schwartz, 278 Ga. 216, 599 S.E.2d 184 (2004).  
In a petition for voluntary discipline, the attorney admitted to violating the rules of professional conduct by failing to properly supervise a non-lawyer staff member, who, without contacting the client, completed a loan application and signed the client's and the attorney's name on the loan application; a public reprimand was the appropriate sanction because, inter alia, the attorney had issued a written directive to the firm's attorneys and staff members and obtained their acknowledgment that it was not appropriate, nor was anyone permitted, to sign the name of another person without indicating that they were signing with express permission and that a power of attorney was required to sign another person's name on a legal document. In the Matter of Ellis, 296 Ga. 83, 764 S.E.2d 856 (2014).  
Attorney's petition for voluntary discipline was accepted and the attorney was suspended for 18 months with conditions following a federal conviction for having counseled, commanded, and induced a client, who was not a Georgia resident, to possess a Georgia driver's license, which admittedly was a violation of Ga. St. Bar R. 4-102(d):8.4(a)(3). In the Matter of Youn, 300 Ga. 134, 793 S.E.2d 379 (2016).  
An attorney received a public reprimand following the attorney's renewed petition for voluntary discipline as a result of the attorney admitting to have violated Ga. St. Bar R. 4-102(d):1.15(I)(b), 4.1, and 8.4(a)(4) for failing to safeguard the property of another and making false statements. In the Matter of Cherry, 305 Ga. 667, 827 S.E.2d 239 (2019).  

Attorney's petition seeking voluntary surrender of the attorney's license was accepted. - Where an attorney who had substantial experience in the practice of law and also several prior disciplinary offenses admitted that the attorney violated Ga. St. Bar R. 4-102(d):1.3 by abandoning a legal matter entrusted to the attorney, violated Ga. St. Bar R. 4-102(d):1.4 by failing to communicate with a client about the status of a matter, and violated Ga. St. Bar R. 4-102(d):9.3 by failing to timely answer a notice of investigation that was issued by the investigative panel, the supreme court accepted the attorney's voluntary surrender of the attorney's license. In re Eaton, 275 Ga. 489, 569 S.E.2d 522 (2002).  
Attorney's petition for voluntary surrender of license was accepted because of the attorney's violations of the Georgia Rules of Professional Conduct by failing to pay taxes or homeowner's insurance on a client's properties, overdrawing his attorney trust fund and operating account, representing to a client that he had acquired titled insurance for them when he had not, and failing to send payoff funds to a bank upon the sale of a house. In the Matter of Capps, 278 Ga. 157, 598 S.E.2d 478 (2004).  
Where an attorney stipulated in her petition for voluntary discipline that she violated the bar rules by filing a pleading stating her client was indigent and unable to put up a supersedeas bond even though she knew the client was making efforts to purchase residential property with a purchase price of between $ 1.6 million and $ 2.5 million, and where factors in mitigation included no prior disciplinary record, good character, good reputation, and regret for her actions, a three month suspension was ordered as an appropriate sanction. In re Stadler, 277 Ga. 611, 592 S.E.2d 853 (2004).  

Petition for voluntary discipline rejected. - Attorney's petition for voluntary discipline requesting that the supreme court impose discipline to run concurrently with the suspension with conditions the attorney was already serving was rejected because the attorney had not refunded $1,000 to the attorney's client; the attorney's potential sanction was increased as the attorney not only had the prior infractions for which suspensions were previously imposed, but also an earlier three-month suspension as to four other clients; and, in aggravation of punishment, in addition to the three suspensions, the attorney's disciplinary history showed two administrative suspensions for failure to pay Bar dues and another administrative suspension for the attorney's failure to pay child support. In the Matter of Polk, 303 Ga. 675, 814 S.E.2d 327 (2018).  
Lawyer's petition for voluntary discipline was rejected as the proposed reprimand was an insufficient sanction in light of the lawyer's failure to accept any sort of financial responsibility for the losses caused by the lawyer's conduct or to provide concrete information as to what amount of restitution was due. In the Matter of Tuggle, 307 Ga. 312, 835 S.E.2d 634 (2019).  

Suspension. - In a voluntary petition for discipline filed under Ga. St. Bar R. 4-227(b) by an attorney who admitted violating Ga. St. Bar R. 4-102(d):1.3, 1.4, 1.16, and 9.3 by failing (1) to work on two client matters, (2) to communicate with one client, (3) to refund retainers for the two clients, and (4) to answer Notices of Investigation with regard to grievances filed by the two clients, the court accepted the proposed one-year suspension, based on the attorney's lack of prior discipline other than an interim suspension in one of the underlying cases, and based on the attorney's cooperation with the State Bar in resolving the disciplinary matters. In the Matter of Hudson, 283 Ga. 79, 656 S.E.2d 531 (2008).  
In a voluntary disciplinary proceeding, an attorney was suspended for a three year period for misappropriating a client's funds, making false statements and falsifying a bank record in the subsequent investigation of the matter, and attempting to repay the funds to a third party with a check that was returned for insufficient funds. The attorney was found to have violated Ga. St. Bar R. 4-102(d):1.15(I)(a), 1.15(I)(b), 1.15(II)(b), 8.1(a), and 8.4(a)(4) and, in mitigation, was found to be remorseful, had repaid the funds, had no prior disciplinary history, had personal and emotional factors that contributed to the behavior, and was receiving counseling to address those personal issues. In the Matter of Favors, 283 Ga. 588, 662 S.E.2d 119 (2008).  

Petition for voluntary discipline requesting suspension accepted. - Request for one-year suspension, contained within a petition for voluntary discipline, was accepted upon an attorney's admission to violating Ga. St. Bar. Stand. 45(f) of Ga. State Bar R. 4-102(d) by filing a lawsuit on behalf of his client without obtaining the client's proper authorization. In re Kent, 277 Ga. 27, 585 S.E.2d 878 (2003).  
Attorney's voluntary surrender of his license was accepted where he admitted to twice misrepresenting information on mortgage settlement statements and once willfully delaying an individual's closing on a refinancing for three years. In re Vaughn, 277 Ga. 33, 585 S.E.2d 881 (2003).  
The state supreme court accepted an attorney's petition for voluntary discipline pursuant to Ga. St. Bar R. 4-227 and suspended the attorney from the practice of law for a period of two years because the attorney admitted that the attorney violated Ga. St. Bar R. 4-102(d):1.3 and Ga. St. Bar R. 4-102(d):1.4 in the attorney's handling of legal matters undertaken for three different clients over a two-year period. In the Matter of Johnson, 282 Ga. 473, 651 S.E.2d 82 (2007).  
When attorney pleaded guilty to felonies of theft by taking item with value greater than $500, theft by receiving stolen property with value greater than $500, violation of oath by public officer, using false statements and writings, and conspiracy to defraud a political subdivision, court accepted the voluntary surrender of attorney's law license under Ga. St. Bar R. 4-227(b), as the attorney had violated Ga. St. Bar R. 4-102(d):8.4(a)(2). In the Matter of Madison, 283 Ga. 482, 660 S.E.2d 533 (2008).  
Attorney who violated Ga. St. Bar R. 4-102(d):5.3(b), 5.4(a), and 8.1(a) by splitting fees with a nonlawyer and by making false statements in submissions before admitting the attorney's fee splitting was suspended for 18 months pursuant to a petition for voluntary discipline. The aggravating factors were the fact that the attorney initially made dishonest responses to the State Bar and the fact the attorney had previously received an Investigative Panel reprimand, while mitigating factors included the attorney's inexperience and lack of a mentor, the attorney's remorse, stress and anxiety brought about by a heart condition, and the fact that the fee-splitting did not harm any clients. In the Matter of O'Brien-Carriman, 291 Ga. 27, 727 S.E.2d 93 (2012).  

Voluntary discipline accepted following discipline from another jurisdiction. - Attorney's petition for voluntary discipline pursuant to Ga. St. Bar R. 4-227(b) was accepted after the attorney had been suspended from the practice of law in Florida for 45 days for admitted disciplinary violations, and the attorney had not practiced law in Georgia during the period of the Florida suspension; the suspension from the practice of law in Georgia was imposed nunc pro tunc to the period of the Florida suspension. In the Matter of Hutt, 291 Ga. 171, 728 S.E.2d 552 (2012).  

Petition for voluntary discipline requesting suspension rejected. - Court rejected an attorney's petition for voluntary discipline under Ga. St. Bar R. 4-227(b), in which the attorney argued that a six-month suspension was adequate discipline for violating Ga. St. Bar R. 4-102(d):1.2, 1.3, 1.4, 1.16(d), and 3.2. In light of the record, including a prior two-year suspension and three reprimands, a six-month suspension was not appropriate. In the Matter of Boykin, 290 Ga. 871, 725 S.E.2d 324 (2012).  

Conflict of interest. - Where an attorney agreed to buy a client's real property at a tax sale and rented the property back to the client without informing the client of any possible conflicts of interest, the attorney violated former Ga. St. Bar St 30 of Ga. St. Bar R. 4-102(d) and was suspended for 30 months pursuant to Ga. St. Bar R. 4-227(c). In re Queen, 277 Ga. 348, 594 S.E.2d 323 (2003).  

Cited in In re Voss, 272 Ga. 9, 525 S.E.2d 89 (2000); In the Matter of Hardwick, 297 Ga. 808, 777 S.E.2d 442 (2015).  

——————————

Rule 4-228. Receiverships.

Rules text
(a)  Definitions. Absent Lawyer: A member of the State Bar of Georgia (or a Domestic or Foreign lawyer authorized to practice law in Georgia) who has disappeared, died, been disbarred, disciplined or incarcerated, become so impaired as to be unable to properly represent clients, or who poses such a substantial threat of harm to clients or the public that it is necessary for the Supreme Court of Georgia to appoint a receiver. 
  
(b)  Appointment of Receiver.  
  
(1)  Upon a final determination by the Supreme Court of Georgia, on a petition filed by the State Bar of Georgia, that a lawyer has become an absent lawyer, and that no partner, associate, or other appropriate representative is available to notify his clients of this fact, the Supreme Court of Georgia may order that a member or members of the State Bar of Georgia be appointed as receiver to take charge of the absent lawyer's files and records. Such receiver shall review the files, notify the absent lawyer's clients and take such steps as seem indicated to protect the interests of the clients and the public. A motion for reconsideration may be taken from the issuance or denial of such protective order by the respondent, his partners, associates, or legal representatives or by the State Bar of Georgia. 
  
(2)  If the receiver should encounter, or anticipate, situations or issues not covered by the order of appointment, including but not limited to, those concerning proper procedure and scope of authority, the receiver may petition the Supreme Court of Georgia for such further order or orders as may be necessary or appropriate to address the situation or issue so encountered or anticipated. 
  
(3)  The receiver shall be entitled to release to each client the papers, money, or other property to which the client is entitled. Before releasing the property, the receiver may require a receipt from the client for the property. 
  
(c)  Applicability of Lawyer-Client Rules.  
  
(1)  Confidentiality. The receiver shall not be permitted to disclose any information contained in the files and records in his care without the consent of the client to whom such file or record relates, except as clearly necessary to carry out the order of the Supreme Court of Georgia or, upon application, by order of the Supreme Court of Georgia. 
  
(2)  Lawyer-Client Relationship; Privilege. The receiver relationship standing alone does not create a lawyer-client relationship between the receiver and the clients of the absent lawyer. However, the lawyer-client privilege shall apply to communications by or between the receiver and the clients of the absent lawyer to the same extent as it would have applied to communications by or to the absent lawyer. 
  
(d)  Trust Account.  
  
(1)  If after appointment the receiver should determine that the absent lawyer maintained one or more trust accounts and that there are no provisions extant that would allow the clients, or other appropriate entities, to receive from the accounts the funds to which they are entitled, the receiver may petition the Supreme Court of Georgia or its designee for an order extending the scope of the receivership to include the management of the said trust account or accounts. In the event the scope of the receivership is extended to include the management of the trust account or accounts, the receiver shall file quarterly with the Supreme Court of Georgia or its designee a report showing the activity in and status of said accounts. 
  
(2)  Service on a bank or financial institution of a copy of the order extending the scope of the receivership to include management of the trust account or accounts shall operate as a modification of any agreement of deposit among such bank or financial institution, the absent lawyer and any other party to the account so as to make the receiver a necessary signatory on any trust account maintained by the absent lawyer with such bank or financial institution. The Supreme Court of Georgia or its designee, on application by the receiver, may order that the receiver shall be sole signatory on any such account to the extent necessary for the purposes of these Rules and may direct the disposition and distribution of client and other funds. 
  
(3)  In determining ownership of funds in the trust accounts, including by subrogation or indemnification, the receiver should act as a reasonably prudent lawyer maintaining a client trust account. The receiver may (i) rely on a certification of ownership issued by an auditor employed by the receiver; or (ii) interplead any funds of questionable ownership into the appropriate Superior Court; or (iii) proceed under the terms of the Disposition of Unclaimed Property Act (OCGA § 44-12-190 et seq.). If the absent lawyer's trust account does not contain sufficient funds to meet known client balances, the receiver may disburse funds on a pro rata basis. 
  
(e)  Payment of Expenses of Receiver.  
  
(1)  The receiver shall be entitled to reimbursement for actual and reasonable costs incurred by the receiver for expenses, including, but not limited to, (i) the actual and reasonable costs associated with the employment of accountants, auditors, and bookkeepers as necessary to determine the source and ownership of funds held in the absent lawyer's trust account, and (ii) reasonable costs of secretarial, postage, bond premiums, and moving and storage expenses associated with carrying out the receiver's duties. Application for allowance of costs and expenses shall be made by affidavit to the Supreme Court of Georgia, or its designee, who may determine the amount of the reimbursement. The application shall be accompanied by an accounting in a form and substance acceptable to the Supreme Court of Georgia or its designee. The amount of reimbursement as determined by the Supreme Court of Georgia or its designee shall be paid to the receiver by the State Bar of Georgia. The State Bar of Georgia may seek from a court of competent jurisdiction a judgment against the absent lawyer or his or her estate in an amount equal to the amount paid by the State Bar of Georgia to the receiver. The amount of reimbursement as determined by the Supreme Court of Georgia or its designee shall be considered as prima facie evidence of the fairness of the amount, and the burden of proof shall shift to the absent lawyer or his estate to prove otherwise. 
  
(2)  The provision of paragraph (e)(1) above shall apply to all receivers serving on the effective date of this Rule and thereafter. 
  
(f)  Receiver-Client Relationship. With full disclosure and the informed consent, as defined in Rule 1.0(l), of any client of the absent lawyer, the receiver may, but need not, accept employment to complete any legal matter. Any written consent by the client shall include an acknowledgment that the client is not obligated to use the receiver. 
  
(g)  Unclaimed Files.  
  
(1)  If upon completion of the receivership there are files belonging to the clients of the absent lawyer that have not been claimed, the receiver shall deliver them to the State Bar of Georgia. The State Bar of Georgia shall store the files for six years, after which time the State Bar of Georgia may exercise its discretion in maintaining or destroying the files.  
  
(2)  If the receiver determines that an unclaimed file contains a Last Will and Testament, the receiver may, but shall not be required to do so, file said Last Will and Testament in the office of the Probate Court in such county as to the receiver may seem appropriate. 
  
(h)  Professional Liability Insurance. Only lawyers who maintain errors and omissions insurance, or other appropriate insurance, may be appointed to the position of receiver. 
  
(i)  Requirement of Bond. The Supreme Court of Georgia or its designee may require the receiver to post bond conditioned upon the faithful performance of his duties. 
  
(j)  Immunity.  
  
(1)  The Supreme Court of Georgia recognizes the actions of the State Bar of Georgia and the appointed receiver to be within the Court's regulatory function, and being regulatory in nature, the State Bar of Georgia and the receiver are entitled to that immunity customarily afforded to court-appointed receivers. 
  
(2)  The immunity granted in paragraph (j)(1) above shall not apply if the receiver is employed by a client of the absent lawyer to continue the representation. 
  
(k)  Service. Service under this Rule may be perfected under Rule 4-203.1. 
  

  Editor's notes. - This rule was added effective March 21, 2014 and amended effective July 1, 2018.  
Law reviews. -  For comment, "The Officer Has No Robes:  A Formalist Solution to the Expansion of Quasi-Judicial Immunity," see 66 Emory L.J. 123 (2016).  


Appendix 

Composition of the State Disciplinary Board Interim Provisions

Under current Rules, the Investigative Panel includes two ex officio members, twenty-two members of the State Bar of Georgia (two from each of the ten state judicial districts and two at large), and six nonlawyers. Under amended Rule 4-201 (b), the State Disciplinary Board will consist of two ex officio members, twelve members of the State Bar of Georgia (four from each of the three federal judicial districts), and four nonlawyers. The provisions of this Appendix are to provide for an orderly transition of the Investigative Panel to the State Disciplinary Board and to permit persons previously appointed to the Investigative Panel to serve on the State Disciplinary Board until the expiration of their terms of appointment. 
  
(a)  The Investigative Panel shall continue as presently constituted through June 30, 2018. 
  
(b)  Beginning on July 1, 2018, and continuing through June 30, 2019, the State Disciplinary Board shall consist of: 
  
(1)  The President-elect of the State Bar of Georgia; 
  
(2)  The President-elect of the Young Lawyers Division of the State Bar of Georgia; 
  
(3)  Eight members of the State Bar of Georgia, appointed to the Investigative Panel prior to July 1, 2018 for terms expiring on June 30, 2019, two from the 8th Judicial District, two from the 9th Judicial District, two from the 10th Judicial District, and two at large; 
  
(4)  Seven members of the State Bar of Georgia, appointed to the Investigative Panel prior to July 1, 2018 for terms expiring on June 30, 2020, one from the 4th Judicial District, two from the 5th Judicial District, two from the 6th Judicial District, and two from the 7th Judicial District; 
  
(5)  Two nonlawyers appointed to the Investigative Panel prior to July 1, 2018 for terms expiring on June 30, 2019; 
  
(6)  Two nonlawyers appointed to the Investigative Panel prior to July 1, 2018 for terms expiring on June 30, 2020; 
  
(7)  Two members of the State Bar of Georgia from the Northern District of Georgia, to be appointed for a term of three years by the Supreme Court of Georgia; and 
  
(8)  Two members of the State Bar of Georgia from the Southern District of Georgia, to be appointed for a term of three years by the President of the State Bar of Georgia with the approval of the Board of Governors. 
  
(c)  Beginning on July 1, 2019, and continuing through June 30, 2020, the State Disciplinary Board shall consist of: 
  
(1)  The President-elect of the State Bar of Georgia; 
  
(2)  The President-elect of the Young Lawyers Division of the State Bar of Georgia; 
  
(3)  Seven members of the State Bar of Georgia, appointed to the Investigative Panel prior to July 1, 2018 for terms expiring on June 30, 2020, one from the 4th Judicial District, two from the 5th Judicial District, two from the 6th Judicial District, and two from the 7th Judicial District; 
  
(4)  Two nonlawyers appointed to the Investigative Panel prior to July 1, 2018 for terms expiring on June 30, 2020; 
  
(5)  Four members of the State Bar of Georgia, previously appointed under provisions (b)(7) and (b)(8) of this Appendix; 
  
(6)  Two members of the State Bar of Georgia from the Middle District of Georgia, to be appointed for a term of three years by the Supreme Court of Georgia; 
  
(7)  Two members of the State Bar of Georgia from the Northern District of Georgia, to be appointed for a term of three years by the President of the State Bar of Georgia with the approval of the Board of Governors; 
  
(8)  One nonlawyer to be appointed for a term of three years by the Supreme Court of Georgia; and 
  
(9)  One nonlawyer to be appointed for a term of three years by the President of the State Bar of Georgia with the approval of the Board of Governors. 
  
(d)  Amended Rule 4-201(b) shall become effective on July 1, 2020, at which time the State Disciplinary Board shall consist of: 
  
(1)  The President-elect of the State Bar of Georgia; 
  
(2)  The President-elect of the Young Lawyers Division of the State Bar of Georgia; 
  
(3)  Eight members of the State Bar of Georgia, previously appointed under provisions (b)(7), (b)(8), (c)(6), and (c)(7) of this Appendix; 
  
(4)  Two nonlawyers, previously appointed under provisions (c)(8) and (c)(9) of this Appendix; 
  
(5)  Two members of the State Bar of Georgia from the Southern District of Georgia, to be appointed for a term of three years by the Supreme Court of Georgia. 
  
(6)  Two members of the State Bar of Georgia from the Middle District of Georgia, to be appointed for a term of three years by the President of the State Bar of Georgia with the approval of the Board of Governors; 
  
(7)  One nonlawyer to be appointed for a term of three years by the Supreme Court of Georgia; and 
  
(8)  One nonlawyer to be appointed for a term of three years by the President of the State Bar of Georgia with the approval of the Board of Governors. 
  
(e)  Beginning on July 1, 2018, and continuing through June 30, 2020, the President-elect of the State Bar of Georgia and the President-elect of the Young Lawyers Division of the State Bar of Georgia shall serve only during their term of office, shall serve as members ex officio, and shall not increase the quorum requirement. 
  
(f)  Beginning on July 1, 2018, and continuing through June 30, 2020, whenever the seat of an appointed member becomes vacant prior to the expiration of the term of appointment, the seat shall be filled for the unexpired term by the appointment of the Supreme Court of Georgia or the President of the State Bar of Georgia, whichever appointed the member whose seat has become vacant. 
  
(g)  Beginning on July 1, 2018, and continuing through June 30, 2020, the State Disciplinary Board shall remove a member for failure to attend meetings of the State Disciplinary Board or for other good cause, and the seat of a member so removed shall be filled as provided in provision (f) of this Appendix. 
  
(h)  Beginning on July 1, 2018, and continuing through June 30, 2020, at the first meeting of the State Disciplinary Board following the Annual Meeting of the State Bar of Georgia, the State Disciplinary Board shall elect a Chair and Vice-Chair. 
  

  Editor's notes. - This Appendix was added effective July 1, 2018.  

——————————

Chapter 3. Reinstatement


——————————

Rules 4-301 through 4-306. [Reserved].

Rules text
Former Chapter 3, consisting of Rules 4-301 through 4-306, relating to reinstatement, was reserved effective March 1, 2000. 
  

——————————

Chapter 4. Advisory Opinions


——————————

Rule 4-401. Informal Advisory Opinions.

Rules text
The Office of the General Counsel of the State Bar of Georgia shall be authorized to render Informal Advisory Opinions concerning the Office of the General Counsel's interpretation of the Rules of Professional Conduct or any of the grounds for disciplinary action as applied to a given state of facts. The Informal Advisory Opinion should address prospective conduct and may be issued in oral or written form. An Informal Advisory Opinion is the personal opinion of the issuing attorney of the Office of the General Counsel and is neither a defense to any complaint nor binding on the State Disciplinary Board, the Supreme Court of Georgia, or the State Bar of Georgia. If the person requesting an Informal Advisory Opinion desires, the Office of the General Counsel will transmit the Informal Advisory Opinion to the Formal Advisory Opinion Board for discretionary consideration of the drafting of a Proposed Formal Advisory Opinion. 
  

——————————

Rule 4-402. The Formal Advisory Opinion Board.

Rules text
(a)  The Formal Advisory Opinion Board shall consist only of active members of the State Bar of Georgia who shall be appointed by the President of the State Bar of Georgia, with the approval of the Board of Governors of the State Bar of Georgia 
  
(b)  The members of the Formal Advisory Opinion Board shall be selected as follows: 
  
(1)  Five members of the State Bar of Georgia at-large; 
  
(2)  One member of the Georgia Trial Lawyers Association; 
  
(3)  One member of the Georgia Defense Lawyers Association; 
  
(4)  One member of the Georgia Association of Criminal Defense Lawyers; 
  
(5)  One member of the Young Lawyers Division of the State Bar of Georgia; 
  
(6)  One member of the Georgia District Attorneys Association; 
  
(7)  One member of the faculty of each American Bar Association Accredited Law School operating within the State of Georgia; 
  
(8)  One member of the Investigative Panel of the State Disciplinary Board;  
  
(9)  One member of the Review Panel of the State Disciplinary Board; and 
  
(10)  One member of the Executive Committee of the State Bar of Georgia. 
  
(c)  All members shall be appointed for terms of two years subject to the following exceptions: 
  
(1)  Any person appointed to fill a vacancy occasioned by resignation, death, disqualification, or disability shall serve only for the unexpired term of the member replaced unless reappointed; 
  
(2)  The members appointed from the Investigative Panel and Review Panel of the State Disciplinary Board and the Executive Committee shall serve for a term of one year; 
  
(3)  The terms of the current members of the Formal Advisory Opinion Board will terminate at the Annual Meeting of the State Bar of Georgia following the amendment of this Rule regardless of the length of each member's current term; thereafter all appointments will be as follows to achieve staggered, two-year terms: 
  
(i)  Three of the initial Association members (including the Georgia Trial Lawyers Association, the Georgia Defense Lawyers Association, the Georgia Association of Criminal Defense Lawyers, the Young Lawyers Division of the State Bar of Georgia and the Georgia District Attorneys Association) shall be appointed to one-year terms; two of the initial Association members shall be appointed to two-year terms. As each initial term expires, the successor appointee shall be appointed for a term of two years; 
  
(ii)  Two of the initial members appointed from the State Bar of Georgia at-large (the "At-Large Members") shall be appointed to one-year terms; three of the initial At-Large Members shall be appointed to two-year terms. As each initial term expires, the successor appointee shall be appointed for a term of two years; 
  
(iii)  Two of the initial members from the American Bar Association Accredited Law Schools shall be appointed to one-year terms; two of the initial law school members shall be appointed to two-year terms. As each initial term expires, the successor appointee shall be appointed for a term of two years; 
  
(4)  All members shall be eligible for immediate reappointment to one additional two-year term, unless the President of the State Bar of Georgia, with approval of the Board of Governors of the State Bar of Georgia, deems it appropriate to reappoint a member for one or more additional terms. 
  
(d)  The Formal Advisory Opinion Board shall annually elect a chairperson and such other officers as it may deem proper at the first meeting of the Formal Advisory Opinion Board after July 1 of each year. 
  
(e)  The Formal Advisory Opinion Board shall have the authority to prescribe its own rules of conduct and procedure. 
  

  Editor's notes. - This rule was amended effective June 15, 2017.  

——————————

Rule 4-403. Formal Advisory Opinions.

Rules text
(a)  The Formal Advisory Opinion Board shall be authorized to draft Proposed Formal Advisory Opinions concerning a proper interpretation of the Georgia Rules of Professional Conduct or any of the grounds for disciplinary action as applied to a given state of facts. The Proposed Formal Advisory Opinion should address prospective conduct and may respond to a request for a review of an Informal Advisory Opinion or respond to a direct request for a Formal Advisory Opinion. 
  
(b)  When a Formal Advisory Opinion is requested, the Formal Advisory Opinion Board should review the request and make a preliminary determination whether a Proposed Formal Advisory Opinion should be drafted. Factors to be considered by the Formal Advisory Opinion Board include whether the issue is of general interest to the members of the State Bar of Georgia, whether a genuine ethical issue is presented, the existence of opinions on the subject from other jurisdictions, and the nature of the prospective conduct. 
  
(c)  When the Formal Advisory Opinion Board makes a preliminary determination that a Proposed Formal Advisory Opinion should be drafted, it shall publish the Proposed Formal Advisory Opinion either in an official publication of the State Bar of Georgia or on the website of the State Bar of Georgia, and solicit comments from the members of the State Bar of Georgia. If the Proposed Formal Advisory Opinion is published on the State Bar of Georgia website only, the State Bar of Georgia will send advance notification by e-mail to the entire membership that have provided the State Bar with an e-mail address, that the proposed opinion will be published on the State Bar of Georgia website. Following a reasonable period of time for receipt of comments from the members of the State Bar of Georgia, the Formal Advisory Opinion Board shall then make a final determination to either file the Proposed Formal Advisory Opinion as drafted or modified, or reconsider its decision and decline to draft and file the Proposed Formal Advisory Opinion. 
  
(d)  After the Formal Advisory Opinion Board makes a final determination that the Proposed Formal Advisory Opinion should be drafted and filed, the Formal Advisory Opinion shall then be filed with the Supreme Court of Georgia and republished either in an official publication of the State Bar of Georgia or on the website of the State Bar of Georgia. If the Proposed Formal Advisory Opinion is to be republished on the State Bar of Georgia website only, the State Bar of Georgia will send advance notification by e-mail to the entire membership that have provided the State Bar with an e-mail address, that the proposed opinion will be republished on the State Bar of Georgia website. Unless the Supreme Court of Georgia grants review as provided hereinafter, the opinion shall be binding only on the State Bar of Georgia and the person who requested the opinion, and not on the Supreme Court of Georgia, which shall treat the opinion as persuasive authority only. Within 20 days of the filing of the Formal Advisory Opinion or the date the official publication is mailed to the members of the State Bar of Georgia (if the opinion is published in an official publication of the State Bar of Georgia), or first appears on the website of the State Bar of Georgia (if the opinion is published on the website), whichever is later, the State Bar of Georgia or the person who requested the opinion may file a petition for discretionary review thereof with the Supreme Court of Georgia. The petition shall designate the Formal Advisory Opinion sought to be reviewed and shall concisely state the manner in which the petitioner is aggrieved. If the Supreme Court of Georgia grants the petition for discretionary review or decides to review the opinion on its own motion, the record shall consist of the comments received by the Formal Advisory Opinion Board from members of the State Bar of Georgia. The State Bar of Georgia and the person requesting the opinion shall follow the briefing schedule set forth in Supreme Court of Georgia Rule 10, counting from the date of the order granting review. The final determination may be either by written opinion or by order of the Supreme Court of Georgia and shall state whether the Formal Advisory Opinion is approved, modified, or disapproved, or shall provide for such other final disposition as is appropriate. 
  
(e)  If the Supreme Court of Georgia declines to review the Formal Advisory Opinion, it shall be binding only on the State Bar of Georgia and the person who requested the opinion, and not on the Supreme Court of Georgia, which shall treat the opinion as persuasive authority only. If the Supreme Court of Georgia grants review and disapproves the opinion, it shall have absolutely no effect and shall not constitute either persuasive or binding authority. If the Supreme Court of Georgia approves or modifies the opinion, it shall be binding on all members of the State Bar of Georgia and shall be published in the official Georgia Reports. The Supreme Court of Georgia shall accord such approved or modified opinion the same precedential authority given to the regularly published judicial opinions of the Court. 
  
(f)  The Formal Advisory Opinion Board may call upon the Office of the General Counsel for staff support in researching and drafting Proposed Formal Advisory Opinions. 
  
(g)  The name of a lawyer requesting an Informal Advisory Opinion or Formal Advisory Opinion will be held confidential unless the lawyer elects otherwise. 
  

  Editor's notes. - This rule was amended effective July 9, 2015.  
Law reviews. -  For article, "Researching Georgia Law," see 3 Georgia St. U.L. Rev. 585 (1993). For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004). For article, "Researching Georgia Law," see 34 Ga. St. U.L. Rev. 741 (2015).  


JUDICIAL DECISIONS

Formal advisory opinions may constitute persuasive authority on ethical questions, but there is nothing in the State Bar Rules to suggest that an attorney is precluded as a matter of law from challenging the applicability of such opinions in a concrete context. Rolleston v. Munford, 201 Ga. App. 219, 410 S.E.2d 801 (1991).  

Attorney not precluded from presenting case. - Trial court erred by concluding that a formal advisory opinion so controlled the issue sub judice that an attorney was unable, as a matter of law, to present a justiciable issue of law or fact or to advance a substantially justifiable argument against the application of the opinion to the particular facts at bar. Rolleston v. Munford, 201 Ga. App. 219, 410 S.E.2d 801 (1991).  

Conflict of interest applies to public defender office. - Georgia Supreme Court approves Georgia State Bar Formal Advisory Opinion 10-1 and agrees that the conflict of interest provisions of Ga. St. Bar R. 4-102(d):1.10(a) apply to a circuit public defender office as it would to a private law firm. In re Formal Advisory Opinion 10-1, 293 Ga. 397, 744 S.E.2d 798 (2013).  

——————————

Rule 4-404. Immunity.

Rules text
The members of the Formal Advisory Opinion Board, as well as staff persons and counsel assisting the Board and its members, including, but not limited to staff counsel, advisors and the State Bar of Georgia, its officers and employees, members of the Executive Committee, and members of the Board of Governors, shall have absolute immunity from civil liability for all acts performed in the course of their official duties. 
  


——————————

Internal Rules

——————————

Rules of Conduct and Procedure of the State Disciplinary Board


Pursuant to the powers and duties accorded it in Rule 4-215(c) in Part IV of the Rules and Regulations for the Organization and Government of the State Bar of Georgia, the State Disciplinary Review Board of the State Bar of Georgia establishes the following Rules of Conduct and Procedure. (Approved January 11, 2019.) 
  


1. Oaths of Office.

Members of the State Disciplinary Review Board shall, upon their selection, sign the oath of office. The Clerk of the State Disciplinary Boards will preserve the oaths in the records of the State Bar of Georgia at State Bar Headquarters. 
  


2. Powers and Duties.

The State Disciplinary Review Board shall have such powers and perform such duties as are set forth in Part IV of the Rules and Regulations of the State Bar of Georgia. 
  


3. Meetings.

The State Disciplinary Review Board shall meet at such times and places as may be set by the Board. The Review Board shall also meet at other times on the call of the chair of the Review Board. 
  


4. Election of Offices; Powers and Duties.

At the first meeting of the Review Board subsequent to the Annual Meeting of the State Bar of Georgia, the members of the Review Board shall elect a chair and a vice-chair. The chair shall preside at all meetings of the Review Board and shall serve until a successor is elected or the chair's term on the Review Board expires. 
  
The chair shall also exercise such powers and assume such duties as are hereinafter provided. In case of the absence, disqualification or incapacity of the chair, the vice-chair shall assume the duties and powers of the chair. In case of a disqualification of both the chair and vice-chair, the members of the Review Board shall elect another member of the Board to preside over consideration of the matter at issue. 
  


5. Original Pleadings.

Original pleadings shall be filed with the Clerk of the State Disciplinary Boards at the headquarters of the State Bar of Georgia pursuant to Bar Rule 4-221 (b). Bar Counsel and the respondent lawyer shall be responsible for serving copies of all pleadings on the special master and all parties to the disciplinary proceeding. The original pleadings shall be maintained at the headquarters of the State Bar of Georgia by the Clerk of the State Disciplinary Boards until the Clerk files the record in the case with the Supreme Court pursuant to Bar Rule 4-216 (e). 
  


6. Review of the Report of the Special Master.

(a)  If a party requests review by the Review Board pursuant to Rule 4-214 (c), the Clerk of the State Disciplinary Boards or a designee of the Clerk shall cause copies of the report of the special master and the complete record in the case to be delivered to the members of the Review Board. The Clerk shall transmit the record after the exceptions and the opposing party's response to the exceptions have been filed, or within 10 days after the time for the response has expired. Pursuant to Rule 4-216 (a), the Review Board shall consider the record, review the findings of fact and conclusions of law of the special master, consider the exceptions and responses filed by the parties, and determine whether a recommendation of disciplinary action will be made to the Supreme Court. 
  
(b)  At the time the report of the special master and the record in the case are transmitted to the Board members, the Clerk of the State Disciplinary Boards shall notify the Respondent in writing of his or her right under Bar Rule 4-216(b) to challenge the competency, qualifications, or objectivity of any Board member. The procedure for filing such a challenge is set forth in Rule 9 of these Rules. 
  
(c)  In disciplinary proceedings initiated prior to July 1, 2018, the Review Board may grant rehearings or new trials either before itself or before a special master on such issues and within such times as appear to it appropriate to serve the ends of justice. A majority vote of the members present shall be sufficient to order a rehearing or new trial except that there may be no de novo hearing before the Review Board without the unanimous vote of the members present. 
  
(d)  The Review Board may in its discretion grant oral argument. Either party may request oral argument by filing such request with the Clerk of the State Disciplinary Boards within 15 days of transmission of the record, including exceptions and responses to exceptions, to the Review Board. The Clerk of the State Disciplinary Boards shall notify the chair of the Review Board upon the filing of a request for oral argument. A subcommittee consisting of the chair, vice-chair and the reviewing Board member shall review the request and shall decide the issue at least 10 days prior to the meeting of the Board at which the case will be considered, and shall notify the parties of the subcommittee's decision. Any decision denying oral argument shall be subject to review by the entire Review Board. 
  


7. Report to the Supreme Court and Recommendation of Discipline.

After completion of its review of the final report of the special master, or review of a disciplinary proceeding, the Review Board shall prepare a report and recommendation to the Supreme Court. The Review Board may delegate responsibility for the preparation of its report to any member of the Board or to either party. 
  
The chairperson of the Review Board shall file the report of the Review Panel with the Clerk of the State Disciplinary Boards and serve a copy of the report on the parties to the disciplinary proceeding. The Clerk shall file the report and the complete record with the Supreme Court pursuant to Bar Rule 4-216 (e). 
  


8. Preparation of Reprimands.

Upon final judgment of a Review Board reprimand by the Supreme Court, the chair of the Review Board shall cause to be prepared a written reprimand. The chair may delegate responsibility for preparing written reprimands to the Office of the General Counsel or any Board member, but such written reprimand shall be reviewed and approved by the chair prior to administration to the respondent lawyer. 
  
The chair or a designee shall administer the Review Board reprimand at a subsequent meeting of the Review Board. The chair shall be authorized to compel the attendance of the respondent lawyer by subpoena. 
  


9. Challenges to the Competency, Qualifications or Objectivity of Review Board.

(a)  The respondent lawyer shall have the right to challenge the competency, qualifications or objectivity of any member of the Review Board considering a disciplinary proceeding against him or her. Within 10 days after the special master's report or a Notice of Reciprocal Discipline is transmitted to the Review Board, the respondent lawyer may file written objection to the competency, qualifications or objectivity of any member or members of the Review Board setting forth the factual basis for the challenge. The respondent lawyer shall file a copy of the challenge with the Clerk of the State Disciplinary Boards, and serve a copy of the challenge on each member of the Review Board and on the Office of the General Counsel. 
  
The challenged member shall have the right to answer the respondent lawyer's challenge in writing at his or her option. Any such answer shall be served on the remaining members of the Review Board, the respondent lawyer and the Office of the General Counsel. 
  
At its next meeting, the Review Board shall excuse the challenged member from the meeting room and consider the challenge. The affirmative vote of three members that the challenged member should be excluded shall be sufficient to sustain the challenge. 
  
(b)  Any member of the Review Board shall have the right to withdraw voluntarily from consideration of any complaint in which his or her competency, qualifications or objectivity are challenged by the respondent lawyer. 
  


10. Removal of Board Members.

Any Review Board member who is absent from either three (3) consecutive Review Board meetings or any four meetings in a calendar year, shall be removed from the Review Board. The vacancy shall be filled by appointment pursuant to Rule 4-201.1 (b) (3). 
  


11. Disqualification.

No member of the Review Board shall represent a respondent in any phase of an attorney disciplinary proceeding. If a Review Board member's partners or associates represent a respondent in any phase of an attorney disciplinary proceeding, then the Board member is automatically recused from determination, investigation, or review regarding the case during all phases of the disciplinary proceeding. 
  


12. Petitions for Reinstatement.

In the event the Supreme Court orders a respondent to file a petition for reinstatement with the Review Board for review and recommendation, the petition for reinstatement shall be filed with the Clerk of the State Disciplinary Boards in accordance with Bar Rule 4-221(b). The Office of the General Counsel shall have 20 days after service of the petition to respond. When all responses and reports have been filed, the record shall be delivered to the Review Panel by the Clerk of the State Disciplinary Boards. 
  


13. Reimbursement of Expenses.


Members of the Disciplinary Review Board may be reimbursed for expenses as follows: 
  
(a)  Transportation. Members may be reimbursed at the maximum tax free rate permitted by the IRS for automobile travel to and from meetings of the Board. The Clerk of the State Disciplinary Board will calculate the appropriate amount for each meeting using the Board member's home or work address (as designated by the Board member) and the address of the meeting location, and will submit a request for reimbursement at the member's request. Although members are encouraged to carpool, only the member providing the vehicle will be approved for reimbursement. 
  
Other forms of transportation (including flights and rental car expenses) will not be reimbursed, but a member who elects to rent a car or fly to a meeting may receive the mileage reimbursement that would have been due had the member driven a personal vehicle. 
  
Tolls and any cost for parking at a meeting site may be reimbursed at the actual rate. Valet parking expenses will only be reimbursed when self-parking is not available. 
  
Transportation rates may be adjusted or capped for meetings that take place outside of Georgia. At least 20 days before any out-of-state meeting the Clerk of the State Disciplinary Board will notify members of the mileage reimbursement for the meeting. 
  
(b)  Meals. If meals are not provided during the meeting at the Bar's expense, the State Bar of Georgia will provide a per diem at the same rate as the federal per diem rate for the location where the meeting is held. See https://www.gsa.gov/travel/plan-book/per-diem-rates/meals-and-incidental-expenses-mie-breakdown for a current list of reimbursement amounts for meals and incidentals. The Clerk will advise members of the applicable per diem before each meeting. Section (d) below contains special rules for the meal expenses of lay members of the Board who attend the Bar's Annual Meeting. 
  
(c)  Lodging. The Bar shall reimburse the actual cost of hotel sleeping rooms at the group rate obtained by the Bar. The maximum reimbursement to a Board member who elects to stay at a facility other than the designated hotel is the Bar rate. Reimbursement is limited to one night before the meeting, except for meetings that occur in conjunction with a State Bar of Georgia Board of Governors meeting, which shall qualify for two nights' reimbursement. Members will not be reimbursed if they obtain lodging at no cost to themselves; i.e., for stays with friends or at the expense of others. 
  
(d)  Annual Meeting. Special Rules for Lay Members. Lay members may receive a total of four nights of per diem and lodging reimbursement for the State Bar of Georgia Annual Meeting. Lay members may receive two tickets for the group dinner events held as part of the meeting, including the Opening Reception, YLD Dinner, and the Presidential Gala. The usual per diem described in Section 2 will otherwise apply to lay member meals during the Annual Meeting. 
  
(e)  Other expenses. Members may request reimbursement for copying, postage or other expenses related to their investigation with prior notice to the Clerk. Receipts are required for expenditures over $25. 
  
(f)  Transportation. Procedure for reimbursement. After each meeting, the Clerk of the Boards will send an email to every Board member asking whether the member will request reimbursement for the meeting. In order to receive reimbursement, a member must respond to the Clerk's email and make a request within 30 days of the date of the meeting. The Clerk will provide forms for requesting reimbursement via email. 
  
(g)  Waivers. The General Counsel may waive the requirements of this Rule for good cause. 
  

——————————

Part V. Amendment and Effective Date


——————————

Chapter 1. Amendment


——————————

Rule 5-101. Filing; Notice.

Rules text
The Supreme Court of Georgia may, on motion of the State Bar of Georgia, amend the Rules of the State Bar of Georgia at any time; provided, however, that no motion to amend these Rules may be filed until 30 days after a notice setting forth the proposed amendment has been published in the Georgia Bar Journal  or on the official website of the State Bar of Georgia. The said notice shall contain the following: 
  
(a)  the date after which the motion to amend these Rules shall be filed in the Supreme Court of Georgia; 
  
(b)  the verbatim text of the proposed amendment as certified by the Executive Director of the State Bar of Georgia; 
  
(c)  a statement that the publication of the proposal to amend these Rules is intended to comply with the notice requirement of this Rule; 
  
(d)  a statement that any objection to the proposed amendment shall be made only in accordance with Rule 5-102. 
  
At the same time that notice is published to its membership, the State Bar of Georgia shall file a copy of such notice with the Clerk of the Supreme Court of Georgia. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 5-102. Objection to Amendment.

Rules text
Each member of the State Bar of Georgia shall be entitled to file a written objection to any motion to amend these Rules by the State Bar of Georgia. Each objection shall contain the following: 
  
(a)  the grounds on which the objection is based; 
  
(b)  a request for oral argument on the proposed amendment if such argument is desired by the objecting member. 
  
All written objections shall be filed with the Clerk of the Supreme Court of the State of Georgia before the date which the State Bar of Georgia has designated for filing its said motion to amend these Rules under Rule 5-101. Any member filing a written objection shall serve the State Bar of Georgia with a copy thereof by mailing the same to the General Counsel of the State Bar of Georgia at the address of its headquarters. 
  

——————————

Rule 5-103. Oral Argument.

Rules text
The Supreme Court of Georgia may grant or refuse the objecting member's request for oral argument on the State Bar of Georgia's proposed amendment to these rules at its sole discretion. The Clerk of the Supreme Court of Georgia shall notify the General Counsel of the State Bar of Georgia and the objecting member of the date of any oral argument granted by the Supreme Court of Georgia under the provisions of Rule 23(b) of the Rules of the Supreme Court of Georgia. 
  

  Editor's notes. - The reference to Rule 23(b), GRSC, in the second sentence seems incorrect. Rule 23, GRSC, relates to transfer to the Court of Appeals. Rule 49, GRSC, relates to scheduling of oral argument.  

——————————

Rule 5-104. Dues Increase or Decrease; Special Procedure.

Rules text
In addition to the procedures described in Rules 5-101 through 5-103, at least thirty (30) days notice shall be given to the membership of the State Bar of Georgia in the Georgia State Bar Journal,  the Georgia State Bar News  or any other document of the State Bar of Georgia of any meeting of the Board of Governors of the State Bar of Georgia at which amendment of Rule 1-502 (Amount of License Fees) will be considered and acted upon. The notice to the general membership of the State Bar of Georgia shall contain: 
  
(a)  a statement that the amendment of Rule 1-502 (Amount of License Fees) shall be considered by the Board of Governors of the State Bar of Georgia; 
  
(b)  a verbatim copy of the proposed amendment as certified by the Executive Director of the State Bar of Georgia; 
  
(c)  the date, time and location of the meeting of the Board of Governors of the State Bar of Georgia at which such amendment will be considered; 
  
(d)  a statement that each member of the State Bar of Georgia has a right to present his views concerning the proposed amendment either through his circuit representative to the Board of Governors or in person before such board; and 
  
(e)  the address to which all written objections to the proposed amendment may be sent. 
  

——————————

Chapter 2. Effective Date


——————————

Rule 5-201. Effective Date.

Rules text
These Rules, as recodified, shall be effective January 1, 1977 except that Part IV, Chapter 2, Disciplinary Proceedings, shall be effective April 1, 1977; provided, however, any complaints pending before grievance tribunals on such date shall be handled to conclusion under the disciplinary proceedings now in effect. 
  

——————————

Part VI. Arbitration of Fee Disputes


  Editor's notes. - Part VI of the Rules and Regulations for the Organization and Government of the State Bar of Georgia was amended in its entirety effective December 1, 2012. Bar Rule 6-106, concerning a waiting period, was deleted effective December 1, 2012.   

——————————

Preamble.

Rules text
The purpose of the State Bar of Georgia's program for the arbitration of fee disputes is to provide a convenient mechanism for the resolution of disputes (1) between lawyers and clients over fees; (2) between lawyers in connection with the dissolution of a practice or the withdrawal of a lawyer from a partnership or practice; or (3) between lawyers concerning the allocation of fees earned from joint services. If the parties to such a dispute have been unable to reach an agreement between or among themselves, either side may petition the State Bar Committee on the Arbitration of Attorney Fee Disputes ("Committee") to arbitrate the dispute pursuant to these rules. Regardless of whether a lawyer or a client initiates the filing of a petition requesting arbitration of the dispute, the petitioner must agree to be bound by the result of the arbitration. This is intended to discourage the filing of complaints that are frivolous or that seek to invoke the process simply to obtain an "advisory opinion." If the respondent also agrees to be bound, the resulting arbitration award will be enforceable under the Georgia Arbitration Code, O.C.G.A. § 9-9-1 et seq. 
  
A unique feature of this program is that, if a client initiates the arbitration process and agrees to be bound by the result of the arbitration and the respondent lawyer refuses to be bound by any resulting award, the matter will still be submitted to arbitration if, after investigation by the Committee or its staff, the client's claim appears to warrant a hearing. 
  
If the client prevails in the arbitration, the State Bar of Georgia, upon the written request of the client, may provide a lawyer to represent the client in post-award proceedings at no cost other than court filing fees and litigation expenses. Alternatively, the Office of the General Counsel of the State Bar of Georgia may represent, assist, or advise a client in post-award proceedings. 
  

——————————

Chapter 1. Committee on Arbitration of Attorney Fee Disputes


——————————

Rule 6-101. Administration of Program.

Rules text
This program will be administered by the State Bar Committee on the Arbitration of Attorney Fee Disputes ("Committee"). 
  

——————————

Rule 6-102. Committee Membership.

Rules text
The Committee shall consist of six lawyer members and three public members who are not lawyers. The six lawyer members shall be appointed by the President of the State Bar of Georgia, and the three public members shall be appointed by the Supreme Court of Georgia. 
  

——————————

Rule 6-103. Terms.

Rules text
Initially, two members of the Committee, including one of the public members, shall be appointed for a period of three years; two members, including the remaining public members, for a period of two years; and one member for a period of one year. As each member's term of office on the Committee expires, his or her successor shall be appointed for a period of three years. The President of the State Bar shall appoint the chair of the Committee each year from among the members. Vacancies in unexpired terms shall be filled by their respective appointing authorities. 
  

——————————

Rule 6-104. Powers and Duties of Committee.

Rules text
The Committee shall have the following powers and duties:  
  
(a)  To determine whether to accept jurisdiction over a dispute; 
  
(b)  To appoint and remove lawyer and nonlawyer arbitrators and panels of arbitrators;  
  
(c)  To oversee the operation of the arbitration process;  
  
(d)  To develop and implement fee arbitration procedures;  
  
(e)  To interpret these rules and to decide any disputes regarding the interpretation and application of these rules; 
  
(f)  To determine challenges to the neutrality of an arbitrator where the arbitrator does not voluntarily withdraw;  
  
(g)  To maintain the records of the State Bar of Georgia's Fee Arbitration Program; and  
  
(h)  To perform all other acts necessary for the effective operation of the Fee Arbitration Program. 
  

——————————

Rule 6-105. Staff's Responsibilities.

Rules text
State Bar of Georgia staff shall be assigned to assist the Committee. The assigned staff will have such administrative responsibilities as may be delegated by the Committee, which may include the following: 
  
(a)  Receive and review complaints and discuss them with the parties if necessary; 
  
(b)  Conduct inquiries to obtain any additional information as needed; 
  
(c)  Make recommendations to the Committee whether to accept or decline jurisdiction; and 
  
(d)  Transmit notices of arbitration hearings, arbitration awards, and other Committee correspondence. 
  

——————————

Chapter 2. Jurisdictional Guidelines


——————————

Rule 6-201. Petition.

Rules text
A request for arbitration of a fee dispute is initiated by the filing of a petition with the Committee. Each petition shall be filed on the Fee Arbitration Petition Form supplied by Committee staff and shall contain the following elements: 
  
(a)  A statement of the nature of the dispute and the petitioner's statement of facts, including relevant dates; 
  
(b)  The names and addresses of the client(s) and the attorney(s); 
  
(c)  A statement that the petitioner has made a good faith effort to resolve the dispute and the details of that effort; 
  
(d)  A statement that the petitioner agrees to be bound by the result of the arbitration; 
  
(e)  The date of the petition; and 
  
(f)  Each petitioner's signature. 
  


JUDICIAL DECISIONS

Cited in Farley v. Bothwell, 306 Ga. App. 801, 703 S.E.2d 397 (2010).  

——————————

Rule 6-202. Service of Petition.

Rules text
If a petition has been properly completed and appears to have merit, Committee staff shall serve a copy of the petition, along with a Fee Arbitration Answer Form and an acknowledgment of service form, upon the respondent by first class mail addressed to such party's last known address. A signed acknowledgment of service form or a written answer from the respondent or respondent's attorney shall constitute conclusive proof of service and shall eliminate the need to utilize any other form of service. 
  
In the absence of an acknowledgment of service or a written response from the respondent or respondent's counsel, service shall be certified mail, return receipt requested, addressed to such party's last known address. 
  
In unusual circumstances as determined by the Committee or its staff, when service has not been accomplished by other less costly measures, service may be accomplished by the Sheriff or a court-approved agent for service of process. 
  
If service is not accomplished, the Committee shall not accept jurisdiction of the case. 
  

——————————

Rule 6-203. Answer.

Rules text
Each respondent shall have 20 calendar days after service of a petition to file an answer with the Committee. Staff, in its discretion, may grant appropriate extensions of time for the filing of an answer. 
  
The answer shall be filed on or with the Fee Arbitration Answer Form supplied by Committee staff and shall contain the following elements: 
  
(a)  A statement as to whether the respondent agrees to be bound by the result of the arbitration; 
  
(b)  The respondent's statement of facts; 
  
(c)  Any defenses the respondent intends to assert; 
  
(d)  The date of the answer; and 
  
(e)  Each respondent's signature. 
  
Committee staff shall serve a copy of the answer upon each petitioner by first class mail, addressed to such party's last known address. 
  
The failure to file an answer shall not deprive the Committee of jurisdiction and shall not result in a default judgment against the respondent. 
  

——————————

Rule 6-204. Accepting Jurisdiction.

Rules text
The Committee or its designee may accept jurisdiction over a fee dispute only if the following requirements are satisfied: 
  
(a)  The fee in question, whether paid or unpaid, was for legal services rendered by a lawyer who is, or was at the time the services were rendered, a member of the State Bar of Georgia or otherwise authorized to practice law in the State of Georgia. 
  
(b)  The legal services in question were performed: 
  
(1)  in the State of Georgia; or 
  
(2)  from an office located in the State of Georgia; or 
  
(3)  by a lawyer who is not admitted to the practice of law in any United States jurisdiction other than Georgia, and the circumstances are such that if the State Bar of Georgia does not accept jurisdiction, no other United States jurisdiction will be available to a client who has filed a petition under this program. 
  
(c)  The disputed fee exceeds $750. 
  
(d)  The amount of the disputed fee is not governed by statute or other law, nor has any court fixed or approved the full amount or all terms of the disputed fee. 
  
(e)  The fee dispute is not the subject of litigation in court at the time the petition for arbitration is filed or when the Committee determines jurisdiction. 
  
(f)  The petition seeking arbitration of the fee dispute is filed with the Committee no more than two years following the date on which the controversy arose. If this date is disputed, it shall be determined in the same manner as the commencement of a cause of action on the underlying contract. 
  
(g)  In the case of disputes between lawyers and clients, a lawyer/client relationship existed between the petitioner and the respondent at the time the legal services in question were performed. A relative or other person paying the legal fees of the client may request arbitration of disputes over those fees, provided both the client and the other person pay or join as co-petitioners or co-respondents and both agree to be bound by the result of the arbitration. 
  
(h)  The client, whether petitioner or respondent, agrees to be bound by the result of the arbitration. If the respondent attorney does not agree to be bound by the result of the arbitration, the Committee in its discretion may determine that it is in the best interest of the public and the legal profession to accept jurisdiction. When the Committee accepts jurisdiction under these circumstances, the nonconsenting lawyer shall be considered a "party" for purposes of these rules. 
  
(i)  In disputes between lawyers, the lawyers who are parties to the dispute are all members of the State Bar of Georgia and have all agreed to arbitrate the dispute under this program and to be bound by the result of the arbitration. 
  
Additionally, where the parties to a fee dispute have signed a written agreement to submit fee disputes to binding arbitration with the State Bar of Georgia's Attorney Fee Arbitration Program, the Committee will consider the agreement enforceable if it is: 
  
(1)  set out in a separate paragraph; 
  
(2)  written in a font size at least as large as the rest of the contract; and 
  
(3)  separately initialed by the client and the attorney. 
  
In deciding whether to accept jurisdiction, the Committee shall review available evidence, including the recommendations of the staff, and make a determination whether to accept or decline jurisdiction. The Committee's decisions on jurisdiction are final, except that such decisions are subject to reconsideration by the Committee upon the request of either party made within 30 days of the initial decision. Staff shall notify the parties of the Committee's decision on jurisdiction by first class mail. 
  

——————————

Rule 6-205. Termination or Suspension of Proceedings.

Rules text
The Committee may suspend or terminate arbitration proceedings or may decline or terminate jurisdiction if the client, in addition to pursuing arbitration of a fee dispute under these rules, asserts a claim against the lawyer in any court arising out of the same set of circumstances, including any claim of malpractice. Any claim or evidence of professional misconduct within the meaning of the Code of Professional Responsibility may be reported by the arbitrators or the Committee to the Office of the General Counsel for consideration under its normal procedures. 
  

——————————

Rule 6-206. Revocation.

Rules text
After jurisdiction has been accepted by the Committee and the other party has agreed in writing to be bound by the award, the submission to arbitration shall be irrevocable except by consent of all parties or by action of the Committee or the arbitration panel for good cause shown. 
  

——————————

Chapter 3. Selection of Arbitrators


——————————

Rule 6-301. Roster of Arbitrators.

Rules text
The Committee shall maintain a roster of lawyers available to serve as arbitrators on an "as needed" basis in appropriate geographical areas throughout the state. To the extent possible, the arbitration should take place in the same geographical area where the services in question were performed; however, the final decision as to the location of the arbitration remains with the Committee.  
  
The Committee shall likewise maintain a roster of nonlawyer public members selected by the Supreme Court of Georgia. 
  

——————————

Rule 6-302. Neutrality of Arbitrators.

Rules text
No person shall serve as an arbitrator in any matter in which that person has any financial or personal interest. Upon appointment to a particular arbitration, each arbitrator shall disclose to the Committee any circumstance that may affect his or her neutrality in regard to the dispute in question. 
  
If an arbitrator becomes aware of any circumstances that might preclude that arbitrator from rendering an objective and impartial determination of the proceeding, the arbitrator must disclose that potential conflict as soon as practicable. If the arbitrator becomes aware of the potential conflict prior to the hearing, the disclosure shall be made to the Committee, which shall forward the disclosure to the parties. If the potential conflict becomes apparent during the hearing, the disclosure shall be made directly to the parties. 
  
If a party believes that an arbitrator has a potential conflict of interest and should withdraw or be disqualified, and the arbitrator does not voluntarily withdraw, the party shall promptly notify the Committee so that the issue may be addressed and resolved as early in the arbitration process as possible.. 
  

——————————

Rule 6-303. Selection of Arbitrators.

Rules text
The arbitration panel shall be selected by the Committee or its staff. Except as provided below, the arbitration panel shall consist of two attorney members who have practiced law actively for at least five years and one nonlawyer public member. 
  
In cases involving disputed amounts greater than $750 but not exceeding $2,500, the Committee in its sole discretion may appoint an arbitration panel consisting of one lawyer who has practiced law actively for at least five years.  
  
Petitioner and respondent by mutual agreement shall have the right to select the three arbitrators. They also may mutually agree to have the dispute determined by a sole arbitrator jointly selected by them, provided any such sole arbitrator shall be one of the persons on the roster of arbitrators or shall have been approved in advance by the Committee upon the joint request of petitioner and respondent. 
  


JUDICIAL DECISIONS

Constitutionality. - Neither Rule 6-303(a) nor Rule 6-502 violate the state and federal constitutional rights to equal protection as the interest of a state in regulating the legal profession and attorney-client relationship is a "compelling" one. Nodvin v. State Bar, 273 Ga. 559, 544 S.E.2d 142 (2001).  

——————————

Rule 6-304. Qualifications of Lawyer Arbitrators.

Rules text
In addition to being impartial, lawyer arbitrators shall: 
  
(a)  Have practiced law actively for at least five years; and 
  
(b)  Be an active member in good standing of the State Bar of Georgia. 
  

——————————

Rule 6-305. Powers and Duties of Arbitration Panel.

Rules text
The panel of arbitrators shall have the following powers and duties: 
  
(a)   To compel by subpoena the attendance of witnesses and the production of documents and things;  
  
(b)  To decide the extent and method of any discovery;  
  
(c)  To administer oaths and affirmations;  
  
(d)  To take and hear evidence pertaining to the proceeding; 
  
(e)   To rule on the admissibility of evidence;  
  
(f)  To interpret and apply these rules insofar as they relate to the arbitrators' powers and duties; and  
  
(g)  To perform all acts necessary to conduct an effective arbitration hearing. 
  

——————————

Rule 6-306. Compensation.

Rules text
All arbitrators shall serve voluntarily and without fee or expense reimbursement; provided, however, that arbitrators selected to serve in disputes in which all the parties are lawyers may at the discretion of the Committee be compensated, with such compensation to be paid by the lawyer parties as directed by the Committee. 
  

——————————

Chapter 4. Rules of Procedure


——————————

Rule 6-401. Representation by Counsel.

Rules text
Parties may be represented throughout the arbitration by counsel at their own expense, or they may represent themselves. 
  

——————————

Rule 6-402. Time and Place of Arbitration Hearing.

Rules text
Upon their appointment by the Committee, the arbitrators shall elect a chair and then shall fix a time and place for the arbitration hearing. To the extent feasible, the hearing shall be held no more than 60 days after the appointment of the last arbitrator. At least ten calendar days prior to the hearing, the Committee shall mail notices of the time and place of the hearing to each party by first class mail, addressed to each party's last known address. 
  


JUDICIAL DECISIONS

Fee dispute arbitration award properly admitted into evidence. - Jury verdict in favor of a former client was upheld on appeal because the trial court properly admitted evidence of the arbitration award involving the fee dispute and did not err by denying the firm a directed verdict on all claims since there was evidence to support the claims that the firm performed work on the former client's divorce case and billed in a manner that placed the firm's financial interests above the interests of the former client, in violation of both the terms of the parties' contract and the firm's fiduciary duties. Cordell & Cordell, P.C. v. Gao, 331 Ga. App. 522, 771 S.E.2d 196 (2015), overruled on other grounds, 2019 Ga. LEXIS 137 (Ga. 2019).  

Cited in Farley v. Bothwell, 306 Ga. App. 801, 703 S.E.2d 397 (2010).  

——————————

Rule 6-403. Attendance and Participation at Hearing.

Rules text
The parties shall have the right to attend and participate in the arbitration hearing at their own expense. It shall be discretionary with the arbitrators whether to allow the attendance of any persons who are not parties, witnesses, or counsel to one of the parties. At the discretion of the arbitrators, a party may be permitted to appear or present witness testimony at the hearing by telephone conference call, video conference, computer-facilitated conference, or similar telecommunications equipment, provided all persons participating in the hearing can simultaneously hear each other during the hearing. 
  

——————————

Rule 6-404. Stenographic Record.

Rules text
Any party may ask the Committee to arrange for the taking of a stenographic record of the proceeding. If a party orders a transcript, that party shall acquire and provide a certified copy of the transcript for the record at no cost to the panel. Other parties are entitled at their own expense to acquire a copy of the transcript by making arrangements directly with the court reporter. However, it shall not be necessary to have a stenographic record of the hearing. 
  

——————————

Rule 6-405. Death, Disability, or Resignation of Arbitrator.

Rules text
If an arbitrator dies, resigns, or becomes unable to continue to act while an arbitration is pending, the remaining two arbitrators shall not proceed with the arbitration. The Committee or its designee shall determine the course of further proceedings and may appoint a substitute or replacement arbitrator or, by agreement of the parties, may proceed with one arbitrator. 
  

——————————

Rule 6-406. Discovery, Subpoenas, and Witnesses.

Rules text
Upon the written request of a party or the panel's own motion, discovery may be allowed to the extent deemed necessary by the arbitrators in their sole discretion. The arbitrators may issue subpoenas for the attendance of witnesses and for the production of documents and things, and may do so either upon the arbitrators' own initiative or upon the request of a party. These subpoenas shall be served and, upon application to the Superior Court in the county in which the arbitration is pending by a party or the arbitrators, enforced in the same manner provided by law for the service and enforcement of subpoenas in a civil action. 
  

——————————

Rule 6-407. Adjournments.

Rules text
The arbitrators for good cause shown may adjourn the hearing upon the request of either party or upon the arbitrators' own initiative. 
  

——————————

Rule 6-408. Arbitrators' Oath.

Rules text
Before proceeding with the hearing, the arbitrators shall take an oath of office. The arbitrators have the discretion to require witnesses to testify under oath or affirmation, and, if requested by either party, shall so require. 
  

——————————

Rule 6-409. Order of Proceedings.

Rules text
The hearing shall be opened by the filing of the oath of the arbitrators. Next, the panel shall record the place, time, and date of the hearing, the names of the arbitrators, the parties, parties' counsel, and any witnesses who will be presenting evidence during the hearing.  
  
The normal order of proceedings shall be the same as at a trial, with the petitioner's claim being presented first. However, the arbitrators shall have the discretion to vary the normal order of proceedings.  
  
The petitioner shall have the burden of proof by a preponderance of the evidence. 
  

——————————

Rule 6-410. Arbitration in the Absence of a Party.

Rules text
The arbitration may proceed in the absence of a party, who, after due notice, fails to be present in person or by telephonic or electronic means. An award shall not be made solely on the default of a party; the arbitrators shall require the other party or parties to present such evidence as the arbitrators may require for the making of an award. 
  

——————————

Rule 6-411. Evidence.

Rules text
(a)  Parties may offer such relevant and material evidence as they desire and shall produce such additional evidence as the arbitrators may deem necessary to an understanding and determination of the dispute. The arbitrators shall be the judge of the relevancy and materiality of the evidence offered. The rules of evidence shall be liberally interpreted, and hearsay may be utilized at the discretion of the arbitrators and given such weight as the arbitrators deem appropriate. 
  
(b)  A list shall be made of all exhibits received into evidence by the arbitrators. Exhibits shall be listed in the order in which they were received, and the list shall be made a part of the record. 
  
(c)  The names and addresses of all witnesses who testify at the arbitration shall be made a part of the record. Upon their own motion or at the request of any party, the arbitrators shall have the power to require the sequestration of any witness during the testimony of other witnesses. 
  
(d)  The arbitrators may receive and consider the evidence of witnesses by affidavit (copies of which shall be served on the opposing party at least five days prior to the hearing), but shall give such evidence only such weight as the arbitrators deem proper after consideration of any objections made to its admissibility. 
  
(e)  The petition, answer, and other pleadings, including any documents attached thereto, may be considered as evidence at the discretion of the arbitrators and given such weight as the arbitrators deem appropriate. 
  
(f)  The receipt of testimony by deposition, conference telephone calls, and other procedures is within the discretion of the arbitrators upon their own motion or at the request of any party. 
  

——————————

Rule 6-412. Written Contract.

Rules text
Arbitrators shall give due regard to the terms of any written contract signed by the parties. 
  

——————————

Rule 6-413. Closing of Hearings.

Rules text
Prior to the closing of an arbitration hearing, the arbitrators shall inquire of all parties whether they have any further evidence to offer or additional witnesses to be heard. If no further evidence is to be presented by either party, the arbitrators shall declare the hearing closed and make a record of that fact. 
  

——————————

Rule 6-414. Reopening of Hearings.

Rules text
Upon the motion of the arbitrators or of a party, an arbitration may be reopened for good cause shown at any time before an award is made. However, if the reopening of the hearing would prevent the award from being rendered within the time provided by these rules, the matter may not be reopened unless both parties agree upon the extension of such time limit. 
  

——————————

Rule 6-415. Waiver of Rules.

Rules text
Any party who, knowing of a failure to comply with a provision or requirement of these rules, fails to state an objection on the record or in writing prior to the closing of the hearing, shall be deemed to have waived any right to object. 
  

——————————

Rule 6-416. Waiver of Oral Hearings.

Rules text
The parties may provide by written agreement for the waiver of oral hearings. 
  

——————————

Rule 6-417. Award.

Rules text
If both parties have agreed to be bound by the arbitration, the award of the arbitrators is final and binding upon the parties. 
  
In cases in which a lawyer refuses to be bound by the result of the arbitration, the award rendered will be considered as prima facie evidence of the fairness of the award in any action brought to enforce the award, and the burden of proof shall shift to the lawyer to prove otherwise. 
  


JUDICIAL DECISIONS

Arbitration award to a client regarding a fee dispute. - Arbitration award to a client regarding a fee dispute with the client's lawyer, when the lawyer did not agree to be bound by the award, could not be confirmed under O.C.G.A. § 9-9-12 because the award was not binding under the Rules of the State Bar of Georgia as the client initiated an arbitration proceeding before the State Bar of Georgia and the award was the product of the State Bar's nonbinding arbitration rules and procedures. Farley v. Bothwell, 306 Ga. App. 801, 703 S.E.2d 397 (2010).  

Confirmed award that is final may be directly appealed. - Court of Appeals had jurisdiction over an attorney's appeal from a final order and judgment of a superior court confirming an arbitration award of the Georgia State Bar Committee on the Arbitration of Fee Disputes in favor of a client's mother's estate because the appeal was from a final judgment of a superior court affirming the award under O.C.G.A. § 9-9-16 and was directly appealable under O.C.G.A. § 5-6-34(a)(1). McFarland v. Roberts, 335 Ga. App. 40, 778 S.E.2d 349 (2015), cert. denied, No. S16C0522, 2016 Ga. LEXIS 229 (Ga. 2016).  

Award may be enforced under general arbitration laws. - Ga. R. & Regs. St. Bar 6-501 does not provide the exclusive means for enforcing an arbitration award issued by the Georgia State Bar Arbitration Committee in a dispute over attorney fees. The Fee Arbitration Rules preamble and Ga. R. & Regs. St. Bar 6-417 provide that, when both attorney and client agree to be bound by the decision, the award is enforceable under the general arbitration laws. Under O.C.G.A. § 9-9-16, a final judgment may be appealed under O.C.G.A. § 5-6-34(a)(1). McFarland v. Roberts, 335 Ga. App. 40, 778 S.E.2d 349 (2015), cert. denied, No. S16C0522, 2016 Ga. LEXIS 229 (Ga. 2016).  

——————————

Rule 6-418. Time of Award.

Rules text
The arbitrators shall make all reasonable efforts to render their award promptly and not later than 30 days from the date of the closing of the hearing, unless otherwise agreed upon by the parties with the consent of the arbitrators or an extension is obtained from the Committee or its chair. If oral hearing has been waived, then the time period for rendering the award shall begin to run from the date of the receipt of final statements and evidence by the arbitrators. 
  

——————————

Rule 6-419. Form of Award.

Rules text
The award shall be in writing and shall be signed by the arbitrators or by a concurring majority. The parties shall advise the arbitrators in writing prior to the close of the hearing if they request the arbitrators to accompany the award with an opinion. 
  

——————————

Rule 6-420. Award Upon Settlement.

Rules text
If the parties settle their dispute during the course of the arbitration proceeding, the arbitrators, the Committee, or the Committee's designee, upon the written consent of all parties, may set forth the terms of the settlement in an award. 
  

——————————

Rule 6-421. Service of Award Upon Parties.

Rules text
Service of the award upon the parties shall be the responsibility of Committee staff. Service of the award shall be accomplished by depositing a copy of the award in the United States Mail in a properly addressed envelope with adequate first class postage thereon and addressed to each party at his or her last known address. 
  

——————————

Rule 6-422. Communication with Arbitrators.

Rules text
There shall be no ex parte communication between a party and an arbitrator. 
  

——————————

Rule 6-423. Interpretation and Application of Rules.

Rules text
If the arbitrators on a panel disagree as to the interpretation or application of any rule relating to the arbitrators' powers and duties, such dispute shall be decided by a majority vote of the arbitrators. If the dispute cannot be resolved in that manner, an arbitrator or a party may refer the question to the Committee for its determination. The Committee's decision on the interpretation or application of these rules shall be final. 
  

——————————

Chapter 5. Post-Award Proceedings


——————————

Rule 6-501. Confirmation of Award in Favor of Client.

Rules text
In cases where both parties agreed to be bound by the result of the arbitration and an award in favor of a client has not been satisfied within three months after it was served upon the parties, the client may apply to the appropriate Georgia superior court for confirmation of the award in accordance with the Georgia Arbitration Code, O.C.G.A. § 9-9-1 et seq. 
  
Upon the written request of a client, the Committee may provide a lawyer to represent the client in post-award proceedings at no cost to the client other than court filing fees and litigation expenses. Alternatively, the Office of the General Counsel of the State Bar of Georgia may represent, assist, or advise a client in post-award proceedings, provided the client shall be responsible for all court filing fees and litigation expenses. 
  


JUDICIAL DECISIONS

Cited in Farley v. Bothwell, 306 Ga. App. 801, 703 S.E.2d 397 (2010).  

——————————

Rule 6-502. Confirmation of Award in Favor of Attorney.

Rules text
In cases where both parties agreed to be bound by the result of the arbitration and an award has been issued in favor of an attorney, the attorney may apply to the appropriate Georgia superior court for confirmation of the award in accordance with the Georgia Arbitration Code, O.C.G.A. § 9-9-1 et seq. 
  
The State Bar will not represent, assist, or advise the attorney except to provide copies of any necessary papers from the fee arbitration file pursuant to State Bar policies. 
  


JUDICIAL DECISIONS

Constitutionality. - Neither Rule 6-303(a) nor Rule 6-502 violate the state and federal constitutional rights to equal protection as the interest of a state in regulating the legal profession and attorney-client relationship is a "compelling" one. Nodvin v. State Bar, 273 Ga. 559, 544 S.E.2d 142 (2001).  

Statute tolled during pendency of arbitration proceedings. - The statute of limitation to a civil action by a client based on an oral contract with his attorney was tolled during the pendency of proceedings on the client's petition under the Arbitration of Fees Disputes Program. Antinoro v. Browner, 223 Ga. App. 664, 478 S.E.2d 392 (1996).  

Enforcement of an arbitration award to a client. - Arbitration award to a client regarding a fee dispute with the client's lawyer, since the lawyer did not agree to be bound by the award, could not be confirmed under O.C.G.A. § 9-9-12 because the award was not binding under the Rules of the State Bar of Georgia as the client initiated an arbitration proceeding before the State Bar of Georgia and the award was the product of the State Bar's nonbinding arbitration rules and procedures. Farley v. Bothwell, 306 Ga. App. 801, 703 S.E.2d 397 (2010).  

Fee dispute arbitration award properly admitted into evidence. - Jury verdict in favor of a former client was upheld on appeal because the trial court properly admitted evidence of the arbitration award involving the fee dispute and did not err by denying the firm a directed verdict on all claims since there was evidence to support the claims that the firm performed work on the former client's divorce case and billed in a manner that placed the firm's financial interests above the interests of the former client, in violation of both the terms of the parties' contract and the firm's fiduciary duties. Cordell & Cordell, P.C. v. Gao, 331 Ga. App. 522, 771 S.E.2d 196 (2015), overruled on other grounds, 2019 Ga. LEXIS 137 (Ga. 2019).  

——————————

Rule 6-503. Procedure Where Lawyer Refuses to be Bound.

Rules text
In cases where an attorney refuses to be bound by the result of an arbitration and an award in favor of a client remains unsatisfied three months after service of the award upon the parties, the State Bar of Georgia, upon the written request of the client, may provide a lawyer to represent the client in post-award proceedings at no cost to the client other than court filing fees and litigation expenses. Alternatively, the Office of the General Counsel of the State Bar of Georgia may represent, assist, or advise a client in post-award proceedings, provided the client shall be responsible for all court filing fees and litigation expenses. An award rendered in favor of a client in a case in which the attorney refused to be bound by the result of the arbitration will be considered as prima facie evidence of the fairness of the award, and the burden of proof shall shift to the lawyer to prove otherwise. 
  

——————————

Chapter 6. Confidentiality, Record Retention, and Immunity


——————————

Rule 6-601. Confidentiality.

Rules text
All records, documents, files, proceedings, and hearings pertaining to the arbitration of a fee dispute under this program are the property of the State Bar of Georgia and, except for the award itself, shall be deemed confidential and shall not be made public. A person who was not a party to the dispute shall not be allowed access to such materials unless all parties to the arbitration consent in writing or a court of competent jurisdiction orders such access. However, the Committee, its staff, or representative may reveal confidential information in those circumstances in which the Office of the General Counsel is authorized by Bar Rule 4-221(d) to do so. 
  

——————————

Rule 6-602. Record Retention.

Rules text
The record of any fee dispute under these rules shall be retained by the Committee in accordance with policies adopted by the Committee. 
  

——————————

Rule 6-603. Immunity.

Rules text
Committee members, arbitrators, staff, and appointed voluntary counsel assisting the program shall be immune from suit for any conduct in the course and scope of their official duties under this program. Parties and witnesses shall have such immunity as is applicable in a civil action in Georgia. 
  

——————————

Chapter 7. Confidentiality


  Editor's notes. - The current provisions of Chapter 7 of the Rules of the Fee Arbitration Program shall be eliminated pursuant to the amendments by 2011-2 and 2011-3, and the provisions formerly found in this Chapter are relocated to Chapter 6 of the amended Rules, effective December 1, 2012.  

——————————

Part VII. Lawyer Assistance Program


——————————

Preamble.

Rules text
The purpose of the Lawyer Assistance Program ("LAP") is to confidentially assist State Bar of Georgia members who may be experiencing mental, emotional, substance abuse, behavioral addiction, or stress-related problems that may impact their ability to function effectively as lawyers or judges, through education, peer support and professional clinical services. 
  

Effective date. - This preamble was amended effective August 8, 2019.  

——————————

Chapter 1. Lawyer Assistance Committee


——————————

Rule 7-101. Committee.

Rules text
The LAP shall be administered by the State Bar of Georgia's Lawyer Assistance Program Committee ("Committee"). The Committee shall monitor and provide advice to the staff and provide recommendations to the Executive Committee and Board of Governors of the State Bar of Georgia with respect to the rules, procedures, policies and operation of the LAP, while maintaining its obligation of privacy as set forth in these Rules. The Committee shall create internal rules for the day-to-day operation of the LAP and the implementation of these Rules. The internal rules and any amendments thereto shall be approved by the Executive Committee prior to implementation. 
  

Effective date. - This rule was amended effective August 8, 2019.  


JUDICIAL DECISIONS

Cited in In re Presto, 263 Ga. 576, 435 S.E.2d 200 (1993).  

——————————

Rule 7-102. Membership.

Rules text
(a)  Committee members shall be appointed by the President of the State Bar of Georgia for a three-year term in accordance with Article VIII, Section 1 of the bylaws of the State Bar of Georgia. In addition, the President shall appoint four non-lawyers to serve on the Committee, provided that such non-lawyers are licensed, certified addiction counselors, certified employee assistance professionals, licensed therapists, or other licensed mental/behavioral health professionals or other persons who have experience in conducting alcohol and drug rehabilitation intervention programs or mental health assistance programs. The term of such non-lawyer appointment shall be three years. Any member of the Committee with a previously identified chemical or alcohol dependence or other addiction must have a period of sobriety of at least five years prior to becoming a member of the Committee. Any member of the Committee who has received inpatient treatment for mental illness must have been released from the facility at which such treatment was provided at least two years prior to becoming a member of the Committee. The Committee may also appoint peer support volunteers as volunteer members in accordance with its rules. Peer support volunteers must comply with this Rule concerning substance abuse and mental illness. Any Committee member or peer support volunteer with a previously identified chemical or alcohol dependence or other addiction or who has received inpatient treatment for mental illness must certify their recovery, sobriety, or satisfactory completion of medical treatment and release from treatment as provided in the internal rules of the Committee. 
  
(b)  Any Committee member or peer volunteer who suffers a relapse related to a substance use disorder and/or experiences challenges related to a diagnosed mental illness of any type to the degree to which significantly impairs his or her ability to serve shall be removed as a member of the Committee and/or as a peer volunteer pursuant to its internal rules. 
  

Effective date. - This rule was amended effective August 8, 2019.  

——————————

Rule 7-103. Responsibility.

Rules text
The Committee shall be responsible for implementing programs within the scope of these Rules to assist State Bar of Georgia members who request help from the LAP for mental, emotional, substance abuse, behavioral addiction, or stress-related issues. Such programs shall provide for education, support, and/r professional clinical services through a LAP health care provider or referral for other counseling or treatment where appropriate. All programs shall require approval of the Executive Committee prior to implementation. 
  

Effective date. - This rule was amended effective August 8, 2019.  

——————————

Rule 7-104. Funding.

Rules text
The work of the Committee and any health care provider selected to assist the Committee in carrying out the work of the LAP, with approval of the Executive Committee, may be funded from the general budget of the State Bar of Georgia and/or through donations and grants from the Georgia Bar Foundation or other public or private sources. 
  

Effective date. - This rule was amended effective August 8, 2019.  

——————————

Chapter 2. Guidelines for Operation


——————————

Rule 7-201. Education, Information and Awareness.

Rules text
The Committee shall promote and implement procedures to communicate to State Bar of Georgia members that there are programs within the LAP available and ready to help lawyers in need to overcome mental, emotional, substance abuse, behavioral addiction, or stress-related problems. All such communication procedures shall be approved by the Executive Committee prior to implementation. 
  

Effective date. - This rule was amended effective August 8, 2019.  

——————————

Rule 7-202. Volunteers.

Rules text
The Committee may establish a network of peer support volunteers, as defined in Rule 7-204, who can provide support to lawyers in need. 
  

  Editor's notes. - This rule was amended effective May 5, 2016; and August 8, 2019.  

——————————

Rule 7-203. Procedures for Receiving and Action on Information Concerning Request for Assistance.

Rules text
The Committee shall establish, design and implement procedures necessary for a health care provider to directly and confidentially receive information concerning lawyers requesting assistance with mental, emotional, substance abuse, behavioral addiction, or stress-related issues. All such procedures shall be approved by the Executive Committee prior to implementation. 
  

Effective date. - This rule was amended effective August 8, 2019.  


JUDICIAL DECISIONS

Cited in In re Tomlinson, 258 Ga. 547, 373 S.E.2d 512 (1988).  

——————————

Rule 7-204. Definitions.

Rules text
(a)  Lawyer. A lawyer, for the purposes of this Rule, is a member of the State Bar of Georgia as defined in Part I, Chapter 2, Rule 1-202 of the Rules and Regulations of the State Bar of Georgia. 
  
(b)  Health Care Provider. A person authorized by the State of Georgia to practice a health care discipline and performing within the scope of his or her practice as defined by State law or an entity under Georgia law to employ such person. 
  
(c)  Peer Support Volunteers. Lawyers who have been approved by the Committee to serve as volunteer members by offering empathy and validation to a lawyer who may be suffering from a mental, emotional, substance abuse, behavioral addiction, or stress-related problem, generally by providing practical, social, and emotional support, potentially based on their own experiences with a similar illness, stress or condition. 
  
(d)  Professional Clinical Services. Services provided by licensed mental health and substance abuse counselors in connection with the diagnosis, assessment, evaluation, treatment or prevention of psychological, emotional, psychophysiological and behavioral problems and addiction. These services include procedures for understanding, predicting, and alleviating intellectual, emotional, physical, and psychological distress, social and behavioral maladjustment, mental illness and addiction, as well as other forms of discomfort. 
  
(e)  Substance Abuse. A dependence on an addictive substance, especially alcohol or drugs. 
  

Effective date. - This rule was amended effective August 8, 2019.  

——————————

Chapter 3. Procedures


——————————

Rule 7-301. Outsourcing of Clinical Services.

Rules text
In carrying out its duties, the Committee, subject to the approval of the Executive Committee, is authorized to outsource the clinical portion(s) of the LAP to private sector health care providers. 
  

  Editor's notes. - This rule was amended effective May 5, 2016; and August 8, 2019.  

——————————

Rule 7-302. Confidentiality.

Rules text
Except as provided in this Rule or by court order, all information in the possession or control of the Committee, its members, staff, consultants (including without limitation any health care provider selected pursuant to Rule 7-301), or any peer support volunteer or other designee, concerning any person who has sought, has been identified as a potential recipient of, or has received assistance from the LAP, or has volunteered to serve as a peer support volunteer, shall be maintained in confidence unless the person who is the subject of the information otherwise elects, except that any person may reveal: 
  
(a)  to police or emergency responders, or any person in imminent danger, information needed to avoid or prevent death or substantial bodily harm, and 
  
(b)  information that is: 
  
(1)  mandated by statute to be reported; 
  
(2)  necessary to respond in any proceeding to allegation of malfeasance concerning actions taken by such person as a member or designee of the Committee pursuant to any LAP program, including any assistance he or she provided to a lawyer as part of a volunteer network established pursuant to Rule 7-102; or 
  
(3)  necessary for disclosure to counsel in order to secure legal advice about his or her compliance with these Rules. 
  
Confidential information in the possession of the Committee, its members, staff, consultants (including without limitation any health care provider selected pursuant to Rule 7-301) or any peer support volunteer or other designee, also may be privileged under OCGA § 24-5-501 (a) (5), (a) (6), (a) (7) or (a) (8). Communications that are needed to carry out the LAP's purposes are authorized between or among members of the Committee, its staff, any peer support volunteers, and/r the employees, staff or agents of any health care provider selected under Rule 7-301. Such communications shall not constitute breaches of the confidentiality required under this Rule, provided that the identity of any lawyer who has sought assistance directly from a health care provider selected under Rule 7-301 shall not be disclosed to the Committee, its members, staff, or designees, unless said member of the State Bar of Georgia has consented to such disclosure. Statements by a lawyer seeking or receiving assistance from the LAP to the Committee, its members, staff, consultants (including without limitation any health care provider selected pursuant to Rule 7-301), or any peer support volunteer or other designee shall not be admissible against the lawyer in any disciplinary proceeding under the Georgia Rules of Professional Conduct. 
  

Effective date. - This rule was amended effective August 8, 2019.  

——————————

Rule 7-303. Reports.

Rules text
The Committee shall implement and design such reports and documentation on an annual basis or as requested by the President of the State Bar of Georgia for reporting purposes to the Executive Committee and the Board of Governors, subject to the confidentiality provisions of Rule 7-302. Recognizing that disclosure of the identity of members of the State Bar of Georgia who have sought LAP assistance would be contrary to the purposes for which the Committee was established, neither the Committee, peer support volunteers, nor any health care provider selected under Rule 7-301 shall be required to provide confidential information concerning any such person to any private or government entity except by court order or as provided in Rule 7-302. 
  

  Editor's notes. - This rule was amended effective March 3, 2016; and August 8, 2019.  


JUDICIAL DECISIONS

Cited in In re Tomlinson, 258 Ga. 547, 373 S.E.2d 512 (1988).  

——————————

Rule 7-304. Immunity.

Rules text
The State Bar of Georgia, its employees, and members of the Committee and its selected clinical outsource private health care professionals shall be absolutely immune from civil liability for all acts taken in the course of their official duties pursuant to these Rules. 
  

Effective date. - This rule was amended effective August 8, 2019.  

——————————

Rule 7-305. [Repealed].


Rules text
  Editor's notes. - This rule was amended effective March 3, 2016; repealed effective August 8, 2019.  

——————————

Rule 7-306. Immunity.

Rules text
The State Bar, its employees, and members of the Committee and its selected clinical outsource private health care professionals shall be absolutely immune from civil liability for all acts taken in the course of their official duties pursuant to this part.  
  

——————————

Part VIII. Continuing Legal Education


——————————

Chapter 1. Minimum Requirements for Continuing Legal Education


——————————

Rule 8-101. Purpose.

Rules text
It is of utmost importance to  members of the Bar and to the public that attorneys maintain their professional competence throughout their active practice of law. To that end, these rules establish the minimum requirements for continuing legal education. 
  


RESEARCH REFERENCES

ALR. - Constitutional validity of continuing legal education requirements for attorneys, 97 A.L.R.5th 457.  

——————————

Rule 8-102. Definitions.

Rules text
(a)  "Accredited sponsor" shall mean an organization whose entire continuing legal education program has been accredited by the Commission on Continuing Lawyer Competency. A specific, individual continuing legal education activity presented by such a sponsor constitutes an approved legal education activity. 
  
(b)  "Active member" shall include any person who is licensed to practice law in the State of Georgia and who is an active member of the State Bar of Georgia, but shall not include the Governor, Lieutenant Governor, Speaker of the House of Representatives, other Constitutional Executive Officers elected statewide, members of the Georgia Senate and the Georgia House of Representatives, United States Senators and Representatives, and shall not include judges who are prohibited by law, statute or ordinance from engaging in the practice of law. 
  
(c)  "Commission" shall mean the Commission on Continuing Lawyer Competency. 
  
(d)  "Inactive member" shall mean a member of the State Bar who is on inactive status. 
  
(e)  "Supreme Court" shall mean the Supreme Court of Georgia. 
  
(f)  "Year" shall mean the calendar year. 
  

——————————

Rule 8-103. Commission on Continuing Lawyer Competency.

Rules text
(A)  Membership, appointment and terms. There is established a permanent commission of the State Bar of Georgia known as the Commission on Continuing Lawyer Competency.  The Commission shall consist of sixteen (16) members, six (6) of whom shall be appointed by the Supreme Court of Georgia and six (6) by the Board of Governors of the State Bar of Georgia, one (1) shall be designated by the Executive Committee of the State Bar of Georgia, one (1) shall be the chair of the Board of Trustees of the Institute of Continuing Legal Education in Georgia or his or her designee, one (1) shall be designated by the Chief Justice's Commission on Professionalism, and one (1) shall be designated by the President of the Young Lawyers Division of the State Bar of Georgia. Members shall be members of the State Bar of Georgia. Members of the Commission appointed by the Supreme Court of Georgia and by the Board of Governors of the State Bar shall be appointed for staggered three (3) year terms and until their successors are appointed, except that the initial appointed members of the Commission shall consist of four (4) members appointed for a term of one (1) year, four (4) members appointed for a term of two (2) years, and four (4) members appointed for a term of three (3) years. The appointed members of the initial Commission shall be appointed half by the Supreme Court and half by the Board of Governors of the State Bar of Georgia. No member appointed by the Supreme Court or the Board of Governors may serve more than two (2) consecutive terms as a member of the Commission, and no such member may be reappointed otherwise to the Commission until he or she has been inactive as a Commission member for three (3) consecutive years. Members of the Commission designated by the Executive Committee, the chair of the Board of Trustees of the Institute of Continuing Legal Education, the Chief Justice's Commission on Professionalism, and the President of the Young Lawyers Division shall each serve for a term of one (1) year. No person so designated to the Commission may serve more than three (3) consecutive terms as a member of the Commission, and no such member may be redesignated otherwise to the Commission until he or she has been inactive as a Commission member for three (3) consecutive years. 
  
The Commission shall designate each year one of its members to serve as Chairperson. The Executive Director of the State Bar of Georgia, the Executive Director of the Institute of Continuing Legal Education of Georgia, the Executive Director of the Chief Justice's Commission on Professionalism, and the Executive Director of the Commission shall serve as ex-officio members of the Commission, but shall have no vote. The Executive Director of the Commission shall serve as Secretary of the Commission. 
  
Regulations   
  
(1)  Quorum.  Eight voting members shall constitute a quorum of the CCLC.   
  
(2)  Chair.  The Chair of the CCLC shall be elected by majority vote during the first meeting of CCLC in each calendar year. 
  
(3)  Vice Chair.  The CCLC shall elect a Vice Chair by majority vote during the first meeting of the CCLC in each calendar year.   
  
(4)  Executive Committee.  The Executive Committee of the CCLC shall be comprised of the Chairperson, Vice Chairperson, and a voting member to be appointed by the Chairperson. Its purpose is to conduct all necessary business of the CCLC that may arise between meetings of the full Commission. In such matters it shall have complete authority to act for the CCLC.   
  
(5)  Standards of the Profession Committee.  The Chair of the CCLC shall appoint a chair of the Standards of the Profession Committee which shall devise and recommend policy to the Commission for the operation of the Transition Into Law Practice Program. The Standards of the Profession Committee shall be composed of the designee of the Executive Committee of the State Bar of Georgia, the chair of the Board of Trustees of the Institute of Continuing Legal Education in Georgia or his or her designee, the designee of the Chief Justice's Commission on Professionalism, the designee of the President of the Young Lawyers Division of the State Bar of Georgia, and any other member of the State Bar of Georgia appointed to the Standards of the Profession Committee by the Chairperson of the Commission. In addition, the Standards of the Profession Committee of the Commission shall initially be composed of the members of the Standards of the Profession Committee of the State Bar of Georgia, who shall serve at the pleasure of the Chair of the Commission. 
  
(6)  Other Committees.  The Chairperson may appoint from time to time any committees deemed advisable. 
  
(7)  Vacancy.  A vacancy on the CCLC, in its officers, or on its committees, occurring for whatever reason, shall be filled as soon as practical in the same manner as the original holder of the position was selected.  
  
(B)  Powers and Duties of the Board: 
  
(1)  The Commission shall have general supervisory authority to administer these Rules. 
  
(2)  The Commission shall have specific duties and responsibilities: 
  
(a)  To approve all or portions of individual courses and programs of a sponsor which satisfy the educational requirements of Rule 8-106; 
  
(b)  To determine the number of credit hours allowed for each course or educational activity; 
  
(c)  To encourage courses and programs by established organizations, whether offered within or without the State; 
  
(d)  To educate the public about the legal profession; 
  
(e)  To adopt rules and regulations not inconsistent with these Rules; 
  
(f)  To establish an office or offices and to employ such persons as the Commission deems necessary for the proper administration of these Rules and to delegate to them appropriate authority, subject to the review of the Commission; 
  
(g)  To report at least annually to the State Bar and to the Supreme Court the activities and recommendations of the Commission and the effectiveness of the enforcement of these Rules; 
  
(h)  To report promptly to the Supreme Court any violation of these Rules. 
  
Regulations    
  
(1)  Appeals.  The CCLC is the final authority on all matters entrusted to it under these rules. Therefore, any decision made by a committee of the CCLC pursuant to a delegation of authority may be appealed to the full CCLC. A decision made by the staff of the CCLC pursuant to a delegation of authority may also be reviewed by the full CCLC, but should first be appealed to the Committee of the CCLC having jurisdiction on the subject involved. All appeals shall be in writing. The CCLC has the discretion to, but is not obligated to, grant a hearing in connection with any appeal.  
  
(2)  Amendments.  The CCLC may on its own motion, or on the motion of any interested party, amend, delete, or add to the foregoing Regulations. All motions in this regard should (1) be typed, (2) describe the amendment, (3) explain the reasons for the amendment, and (4) include a draft of the suggested new regulation.  
  
(3)  All parties are welcomed to appear before the Commission in writing. If the Commission determines that further information is needed, the parties may be invited to present their position or appeal in person or by telephone conference call.  
  
(C)  Finances: 
  
(1)  Purpose. The Commission should be adequately funded to enable it to perform its duties in a financially independent manner. 
  
(2)  Sources. Costs of administration of the Commission shall be derived from charges to members of the State Bar for continuing legal education activities. 
  
(a)  Sponsors of CLE programs to be held within the State of Georgia shall, as a condition of accreditation, agree to remit a list of Georgia attendees and to pay a fee for each active State Bar member who attends the program. This sponsor's fee shall be based on each day of attendance, with a proportional fee for programs lasting less than a whole day. The rate shall be set by the Commission. 
  
(b)  The Commission shall fix a reasonably comparable fee to be paid by individual attorneys who either (a) attend approved CLE programs outside the State of Georgia or (b) attend un-approved CLE programs within the State of Georgia that would have been approved for credit except for the failure of the sponsor to pay the fee described in the preceding paragraph. Such fee shall accompany the attorney's annual report. 
  
(3)  Uses. Funds may be expended for the proper administration of the Commission. However, the members of the Commission shall serve on a voluntary basis without expense reimbursement or compensation. 
  
Regulations    
  
      (1)  Sponsor Fee.  The Sponsor fee, a charge paid directly by the sponsor, is required for all approved programs held within Georgia. It is optional for approved programs held elsewhere. Sponsors shall remit the fee, together with a list in alphabetical order showing the names and Georgia Bar membership numbers of all Georgia attendees, within thirty (30) days after the program is held. The amount of the fee is set at $5.00 per approved CLE hour per active State Bar of Georgia member in attendance. It is computed as shown in the following formula and example: 

              

  
   
                         Formula                               Example  
 Fee                          $5.00                              $5.00  
 Multiplied by total approved CLE hours                         x ?           
                   x 5.4  
 Multiplied by number of Georgia attendees                         x ?     
                          x 129   
 Equals the total sponsor fee                         $ ?                     
         $3483.00  
 
      (2)  Attendee Fee.  The attendee fee is paid by the Georgia attorney who requests credit for a program for which no sponsor fee was paid. Attorneys should remit the fee along with their annual report before January 31st following the calendar year for which the report is being submitted. The amount of the fee is set at $5.00 per approved CLE hour for which the attorney claims credit. It is computed as shown in the following formula and example: 

             

  
   
                         Formula                               Example  
 Fee                          $5.00                              $5.00  
 Multiplied by the total approved CLE hours 
 for which the attorney seeks credit but for 
 which sponsor fee was paid.                         x ?                   
            x 3.3  
 Equals the total attendee fee                          $ ?                   
           $16.50  
 
(3)  Fee Review.  The Commission will review the level of the fee at least annually and adjust it as necessary to maintain adequate finances for prudent operation of the Commission in a non-profit manner.  
  
(4)  Uniform Application.  The fee shall be applied uniformly without exceptions or other preferential treatment for any sponsor or attendee. 
  
(5)   Professionalism Fee.  Effective July 1, 2018, all active members of the State Bar of Georgia will be assessed a $15 surcharge annually on their dues notice. This surcharge will allow for unlimited professionalism courses taken during that calendar year for CLE credit. The CCLC is responsible for entering all CLE credit including professionalism. 
  

——————————

Rule 8-104. Education Requirements and Exemptions.

Rules text
(A)  Minimum Continuing Legal Education Requirement. Each active member shall complete a minimum of twelve (12) hours of actual instruction in an approved continuing legal education activity during each year. If a member completes more than twelve (12) hours in a year, the excess credit may be carried forward and applied to the education requirement for the succeeding year only. 
  
(B)  Basic Legal Skills Requirement.  
  
(1)  Except as set out in subsections (a) and (b) below, any newly admitted active member admitted after June 30, 2005, must complete in the year of his or her admission or in the next calendar year the State Bar of Georgia Transition Into Law Practice Program, and such completion of the Transition Into Law Practice Program shall satisfy the mandatory continuing legal education requirements for such newly admitted active member for both the year of admission and the next succeeding year.  
  
(a)  Any newly admitted active member, who has practiced law in another United States jurisdiction other than Georgia for two or more years immediately prior to admission to practice in this state, may be exempted from completing the Transition Into Law Practice Program upon the submission, within three months of admission, of an affidavit to the Commission on Continuing Lawyer Competency. The affidavit shall provide the date or dates of admission in every other state in which the member is admitted to practice and a declaration that the newly admitted member has been actively engaged in the practice of law for two or more years immediately prior to admission in this state. Upon submission of a satisfactory affidavit, the newly admitted active member shall be required to complete the annual twelve hours of instruction in approved continuing legal education activity beginning at the start of the first full calendar year after the date of admission. Any newly admitted active member, who has practiced law in another United State jurisdiction other than Georgia for two or more years immediately prior to admission to practice in this state and who does not timely file the required affidavit, shall be required to complete the Transition Into Law Practice Program as set out above. 
  
(b)  Any newly admitted active member, who is a judicial law clerk or who begins a clerkship within three months of admission, shall not be subject to the requirement of completing the Transition Into Law Practice Program during the period of the judicial clerkship. Within thirty days of admission to the State Bar or within thirty days of the beginning of the clerkship if said clerkship begins within three months after admission, the member shall provide written notice to the Commission on Continuing Lawyer Competency of the date of entry into the clerkship position. Judicial law clerks are required to complete the annual twelve hours of regular instruction in approved continuing legal education courses beginning at the start of the first full calendar year after the date of admission. Within thirty days of the completion of the clerkship, the member shall provide written notice to the Commission on Continuing Lawyer Competency of the date of such completion. The member must complete, in the year the clerkship was concluded, or the next calendar year, the Georgia Transition Into Law Practice Program. Such completion of the Transition Into Law Practice Program shall satisfy the mandatory continuing legal education requirements for such member for both the year of completion of the clerkship and the next succeeding calendar year. 
  
(2)  Each active member, except those participating in the Georgia Transition Into Law Practice Program, shall complete a minimum of one (1) hour of continuing legal education during each year in the area of ethics. This hour is to be included in, and not in addition to, the twelve-hour (12) requirement. If a member completes more than one (1) hour in ethics during the calendar year, the excess ethics credit may be carried forward up to a maximum of two (2) hours and applied to the ethics requirement for succeeding years. 
  
(3)  Each active member, except those participating in the Georgia Transition Into Law Practice Program, shall complete a minimum of one (1) hour of continuing legal education during each year in an activity of any sponsor approved by the Chief Justice's Commission on Professionalism in the area of professionalism. This hour is to be included in, and not in addition to, the twelve-hour (12) requirement. If a member completes more than one (1) hour in professionalism during the calendar year, the excess professionalism credit may be carried forward up to a maximum of two (2) hours and applied to the professionalism requirement for succeeding years. 
  
(4)  Confidentiality of Proceedings.  
  
(a)  The confidentiality of all inquiries to, decisions of, and proceedings by the Transition Into Law Practice Program shall be respected.  No disclosure of said inquiries, decisions and proceedings shall be made in the absence of the agreement of all participating. 
  
(b)  Except as expressly permitted by these rules, no person connected with the Transitions Into law Practice Program operated under the auspices of the Standards of the Profession Committee of the Commission on Continuing Lawyer Competency shall disclose any information concerning or comments on any proceeding under these rules. 
  
(c)  The Transition Into Law Practice Program operated under the auspices of the Standards of the Profession Committee of the Commission on Continuing Lawyer Competency may reveal private records when require by law, court rule, or court order. 
  
(d)  Any records maintained by the Transition Into Law Practice Program operated under the auspices of the Standards of the Profession Committee of the Commission on Continuing Lawyer Competency, as provided herein, shall be available to Counsel for the State Bar only in the event the State Bar or any department thereof receives a discovery request or properly executed subpoena requesting such records. 
  
Regulations  
  
(1)  Definitions.  
  
(a)  Newly Admitted Active Member. A "newly admitted active member" is one who becomes an active member of the State Bar of Georgia for the first time.  
  
(b)  Bridge-the-Gap. "Bridge-the-Gap" is a program organized and defined by ICLE. Currently, the Bridge-the-Gap program consists of two days of instruction: the first day being a seminar called Bridge-the-Gap and the second day being any other approved six hour seminar to be selected by each lawyer. This program will be replaced by the Transition Into Law Practice Program after October 1, 2005. 
  
(c)  Transition Into Law Practice Program. "Transition Into Law Practice Program" is a program organized and defined by the Standards of the Profession Committee of the Commission on Continuing Lawyer Competency. Currently, the Transition Into Law Practice Program consists of two components: 
  
(i)  Attendance at the Enhanced Bridge-the-Gap program, or the Fundamentals of Law Practice program of the Institute of Continuing Legal Education, or a comparable program approved by the Commission on Continuing Lawyer Competency; and 
  
(ii)  Completion of a Mentoring Plan of Activities and Experiences. 
  
(d)  Enhanced Bridge-the-Gap. "Enhanced Bridge-the-Gap," is the continuing legal education program of the Transition Into Law Practice Program that is delivered by the Institute of Continuing Legal Education in large group settings. Enhanced Bridge-the-Gap consists of two consecutive days of course work that inform and facilitate further discussion in the mentoring context. 
  
(e)  Fundamentals of Law Practice. "Fundamentals of Law Practice" is the continuing legal education program of the Transition Into Law Practice Program that is delivered by the Institute of Continuing Legal Education in small group settings to foster close interaction between newly admitted active lawyers and instructors. Fundamentals of Law Practice consists of two consecutive days of course work that inform and facilitate further discussion in the mentoring context. 
  
(f)  Mentoring Plan of Activities and Experiences. The "Mentoring Plan of Activities and Experiences" is the plan that structures and guides the mentoring component of the Transition Into Law Practice Program. The Plan shall be submitted to the Program in the year of admission or early in the next calendar year by the newly admitted active member and his or her mentor. The Plan must be completed in the year of admission or the next calendar year. 
  
(2)  Transition Application. Except as set out in Sections (B)(1)(a) and (B)(1)(b) above, the Transition Into Law Practice Program shall be required of all newly admitted active members admitted after June 30, 2005. The ICLE Bridge-the-Gap program shall be required of all newly admitted active members who are admitted prior to July 1, 2005. 
  
(3)  Legal Ethics. Legal ethics includes instruction on professional responsibility and malpractice. It does not include such topics as attorney fees, client development, law office economics, and practice systems except to the extent that professional responsibility is directly discussed in connection with these topics. 
  
(4)  Professionalism. The professionalism CLE requirement is distinct from, and in addition to, the ethics CLE requirement. The one-hour professionalism requirement is satisfied only by attending an activity of any sponsor approved by the Chief Justice's Commission on Professionalism in the area of professionalism. Legal ethics sets forth the minimal standards of professional conduct required of a lawyer; professionalism encompasses what is more broadly expected of lawyers to serve both client and public good. Professionalism refers to the intersecting values of competence, civility, integrity, and commitment to the rule of law, justice, and the public good. The general goal of the professionalism CLE requirement is to create a forum in which lawyers, judges, and legal educators can explore and reflect upon the meaning and goals of professionalism in contemporary legal practice. The professionalism CLE sessions should encourage lawyers toward conduct that preserves and strengthens the dignity, honor, and integrity of the legal profession. Professionalism CLE includes, but is not limited to, courses on (a) the duties of lawyers to the systems of justice, courts, public, clients, other lawyers, and the profession, (b) the roles of lawyers as advocates, counselors, negotiators, problem solvers, and consensus builders, (c) various forms of dispute resolution, (d) pro bono service, (e) the concept of a profession, (f) history of the legal profession, (g) comparison of the legal profession in different nations' systems of advocacy, and (h) jurisprudence or philosophy of law.   
  
(5)  Deadlines. The normal MCLE deadlines (December 31 and approved deficiency plan extensions) are applicable to the Transition Into Law Practice Program. 
  
(6)  Appointment of Mentors ; Minimum Qualifications. 
  
(a)  Appointment of Mentors. The Supreme Court of Georgia has the sole authority to appoint Mentors. 
  
(b)  Nomination of Mentors. The Standards of the Profession Committee may nominate individuals satisfying the Minimum Qualifications to the Supreme Court of Georgia for appointment consideration; provided however, that the Supreme Court of Georgia retains the authority to appoint Mentors upon its own recommendation and/or motion. 
  
(c)  Minimum Qualifications for Mentors. A volunteer shall meet the following Minimum Qualifications to be eligible for nomination to the Supreme Court of Georgia for appointment as Mentor: 
  
(i)  Active Status.  Be an active member of the State Bar of Georgia, in good standing; and, 
  
(ii)  5 Years of Practice.  Have been admitted to the practice law for not less than five (5) years; and, 
  
(iii)  Professional Reputation.  Maintain a professional reputation in his or her local legal community for competence, ethical and professional conduct; and,  
  
(iv)  Disciplinary Action.  Never have received the sanction of disbarment or suspension from the practice of law in any jurisdiction, nor have voluntarily surrendered his or her license to practice law for the purpose of disposing with a pending disciplinary proceeding in any jurisdiction.  During the ten (10) years preceding the nomination as mentor, the prospective mentor shall not have been otherwise sanctioned by the pertinent entity governing the admission and practice of law in any jurisdiction. The term "sanctioned" means subjected to disciplinary action.  (For example, in Georgia, "sanctioned" currently means any of the levels of discipline whether public or confidential listed in State Bar of Georgia Rule 4-102(b) (i.e., Disbarment; Suspension; Public Reprimand; Review Panel Reprimand; Investigative Panel Reprimand; Formal Admonition); Rule 8-107(C) (i.e., Administrative Suspension for deficiency in continuing legal education hours); or State Bar Bylaws Article I, Section 4, Item 2 (i.e., Failure to Register with State Bar of Georgia within one year upon eligibility)). Nominations of individuals having formal complaint (s) pending before the Supreme Court of Georgia will be deferred until the final disposition of the formal complaint (s); and, 
  
(v)  Court-ordered Disciplinary Action.  During the ten (10) years preceding the nomination as mentor, the prospective mentor shall not have been the subject of a written order issued by a court of competent jurisdiction that prohibits or otherwise limits the prospective mentor from practicing before that court or class of courts.  A directive, request or order by a judge of a court requesting or directing that an attorney employed by an agency of government or a legal aid organization who is assigned to handle cases before that judge be transferred or reassigned to other duties or another courtroom does not constitute court-ordered disciplinary action under this part.  A prospective mentor who is or has within the preceding ten (10) years been the subject of such a written order may petition the Commission on Continuing Lawyer Competency (the "Commission") for a waiver of this requirement.  After review of the facts and circumstances which led to the entry of such order, the Commission may, upon good cause shown, grant such waiver if the prospective mentor is otherwise qualified to be a mentor; and 
  
(vi)  Professional Liability Insurance or Equivalent. Be covered under a professional liability insurance policy with minimum limits of $250,000.00/$500,000.00, or, if applicable, the equivalent to such coverage through the legal status of his or her employer. 
  
(7)  Status. While CLE and TILPP mentoring activities may be completed while on inactive status, TILPP completion certification will be issued only after a member changes to active status. 
  
(C)  Exemptions.  
  
(1)  An inactive member shall be exempt from the continuing legal education and the reporting requirements of this Rule. 
  
(2)  The Commission may exempt an active member from the continuing legal education, but not the reporting, requirements of this rule for a period of not more than one (1) year upon a finding by the Commission of special circumstances unique to that member constituting undue hardship. 
  
(3)  Any active member over the age of seventy (70) shall be exempt from the continuing legal education requirements of this rule, including the reporting requirements, unless the member notifies the Commission in writing that the member wishes to continue to be covered by the continuing legal education requirements of this rule. 
  
(4)  Any active member residing outside of Georgia who neither practices in Georgia nor represents Georgia clients shall be exempt, upon written application to the Commission, from the continuing legal education, but not the reporting, requirements of this rule during the year for which the written application is made. This application shall be filed with the annual report. 
  
(5)  Any active member of the Board of Bar Examiners shall be exempt from the continuing legal education but not the reporting requirement of this Rule. 
  
Regulations  
  
(1)  Inactive. To be fully exempt, the member must be inactive during the entire year. An active attorney who changes to inactive status is not exempt during the year in which the status change occurs. An inactive attorney who changes to active status must comply with the full 12 CLE hour requirement. 
  
(2)  Undue Hardship. Requests for undue hardship exemptions on physical disability or other grounds may be granted. The CCLC shall review and approve or disapprove such requests on an individual basis. 
  
(D)  Requirements for Participation in Litigation.  
  
(1)  Prior to appearing as sole or lead counsel in the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case, any participant in the Transition Into Law Practice Program admitted to practice after June 30, 2005, shall complete the mandatory Advocacy Experiences of the Transition Into Law Practice Program set forth in Regulation (5) hereunder. The mandatory Advocacy Experiences shall be completed as part of the Mentoring Plan of Activities and Experiences, except that up to three (3) of the five (5) mandatory Advocacy Experiences may be obtained after completion of 60% of the credit hours required for law school graduation and prior to admission to practice. At least two (2) of the mandatory Advocacy Experiences must be completed as part of the Mentoring Plan of Activities and Experiences. 
  
(2)  Each active member who appears as sole or lead counsel in the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 1990 or in any subsequent calendar year, shall complete for such year a minimum of three (3) hours of continuing legal education activity in the area of trial practice. A trial practice CLE activity is one exclusively limited to one or more of the following subjects: evidence, civil practice and procedure, criminal practice and procedure, ethics and professionalism in litigation, or trial advocacy. These hours are to be included in, and not in addition to, the 12-hour (twelve) requirement. If a member completes more than three (3) trial practice hours, the excess trial practice credit may be carried forward and applied to the trial practice requirement for the succeeding year only. 
  
Regulations  
  
(1)  Lead Counsel is defined as the attorney who has primary responsibility for making all professional decisions in the handling of the case. 
  
(2)  The trial MCLE rule applies to all members who appear as sole or lead counsel in the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case. As a segment of the 12-hour (twelve) total MCLE requirement, the MCLE exemptions are applicable to the trial MCLE rule. Likewise, the normal MCLE deadlines (December 31st and approved deficiency plan extensions) are applicable to the trial MCLE rule. 
  
(3)  Due to the "exclusively limited" requirement, trial CLE must be (a) clearly segregated and identified (b) a minimum of one (1) hour in length, and (c) limited to one or more of the five (5) listed subjects in order to receive trial CLE credit. The "exclusively limited" requirement does not prohibit credit for a seminar that deals with one or more of the subjects stated in the Rule in the context of a particular field of trial practice, such as medical malpractice, personal injury defense, criminal cases, construction law, etc. 
  
(4)  MCLE transcripts will reflect trial CLE in addition to ethics and total CLE. However, the certification of compliance is made by the members when they make the court appearance described in the Rules. The sanctions for false certification or other non-compliance lie with the Court in which the lawyer appeared and with the State Disciplinary Board of the State Bar of Georgia. If the Commission receives allegations or evidence of a false certification or other non-compliance, a report thereof shall be forwarded to the State Disciplinary Board for any action it deems necessary. 
  
(5)  For participants in the Transition Into Law Practice Program who wish to appear as sole or lead counsel in the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case, the mentors and beginning lawyers shall devise five (5) mandatory Advocacy Experiences tailored to the practices of the beginning lawyers.  The following are examples: 
  
(i)  An actual or simulated deposition of a witness or adverse party in a civil action; 
  
(ii)  An actual or simulated jury trial in a civil or criminal case in either a state or federal court; 
  
(iii)  An actual or simulated nonjury trial or evidentiary hearing in a state or federal court; 
  
(iv)  An actual or webcast of an appellate argument in the Supreme Court of Georgia, the Court of Appeals of Georgia, or a United States Circuit Court of Appeals; and 
  
(v)  An actual or simulated mediation.  
  
Other advocacy experiences may be selected by Mentors to comply with Rule 8-104(D). 
  


JUDICIAL DECISIONS

Where defendant was convicted of three counts of theft by conversion and seven counts of malpractice in office, and where defendant argued that his conviction occurred prior to the adoption of Bar Rule 4-305, and that the rule should not be applied retroactively to him; the Supreme Court suspended defendant from the practice of law for three years, until the time as he was certified by the Board to Determine Fitness of Bar Applicants as qualified to practice law and he had completed the requirements for Minimum Continuing Legal Education, Bar Rule 8-104(A), for the years during which he was suspended. In re Cook, 259 Ga. 595, 384 S.E.2d 870 (1989).  

Cited in In re Genins, 264 Ga. 90, 442 S.E.2d 733 (1994).  

——————————

Rule 8-105. Annual Report.

Rules text
The Commission shall provide at the end of each year to all non-exempt active members an Annual Report of their CLE record in such form as the Commission shall prescribe. 
  
A member whose record contains credit for unearned hours shall report corrections on or before January 31st. A member whose record fails to include credit for earned hours may report corrections on or before January 31st. 
  

——————————

Rule 8-106. Hours and Accreditation.

Rules text
(A)  Hours. The Commission shall designate the number of hours to be earned by participation, including, but not limited to, teaching in continuing legal education activities approved by the Commission. 
  
Regulations 
  
(1)  Computation Formula.  CLE and ethics hours shall be computed by the following formula:    
  
Sum of total minutes                         = total hours (round to the 
      of actual instruction                          nearest 1/10th of an hour 
            60 
  
(2)  Actual Instruction.  Only legal education shall be included in computing the total hours of actual instruction. The following shall not be included: (a) introductory remarks, (b) breaks, (c) business meetings, (d) questions and answer sessions at a ratio in excess of 10 minutes per CLE hour, (e) programs of less than 60 minutes in length.  
  
(3)  Teaching.  For their contribution to the legal profession, attorneys may earn credit for non-paid teaching in an approved continuing legal education activity. Presentations accompanied by thorough, high quality, readable, and carefully prepared written materials will qualify for CLE credit on the basis of three (3) credits for each hour of presentation. Repeat presentations qualify for one-half of the credits available for the initial presentation. A speaker may elect to split the teaching credit with another attorney who, under the speaker's supervision, prepares the written materials. If the intended speaker prepares the written materials and cannot speak due to health problems, emergency or required court appearance, the teaching credit will be split between the speaker and the substituted speaker at the request of either. Should neither make such request, the credit will be given to the actual speaker.  
  
(4)  Author.  The CCLC may award up to a maximum of (6) hours of CLE credit for the authoring of legal articles upon the written certification by the attorney to the CCLC of (a) the amount of time expended in researching and writing the article and (b) the submission of a copy thereof to the CCLC for review, provided that (1) the article or treatise's content and quality are consistent with the purposes of CLE, (2) it is published in a recognized publication which is primarily directed at lawyers, and (3) the project was not done in the ordinary course of the practice of law, the performance of judicial duties, or other regular employment. If co-authors are involved, the credit may be divided on the basis of each attorney's contribution. An attorney requesting author credit shall pay the normal attendee fee.  
  
(5)  Organizer.  The chairperson who organizes an approved CLE activity and who does not make a formal oral presentation therein shall qualify for CLE credit as if he or she had made a one hour presentation. If co-chairpersons are involved, the credit shall be divided on the basis of each attorneys' contribution. An attorney requesting this type of credit should pay, or arrange for the sponsor to pay, the normal attendee fee.  
  
(5)  Active Non-Resident.  Active non-Georgia members residing in other mandatory CLE states may satisfy all Georgia requirements by (1) meeting the CLE requirements of the resident state, (2) so reporting annually on their Georgia MCLE affidavit, and (3) paying the Georgia CLE, professionalism, and late fees normally paid by active members residing in Georgia.  
  
(B)  Accreditation standards. The Commission shall approve continuing legal education activities consistent with the following standards: 
  
(1)  They shall have significant intellectual or practical content and the primary objective shall be to increase the participant's professional competence as a lawyer; 
  
(2)  They shall constitute an organized program of learning dealing with matters directly related to the practice of law, professional responsibility or ethical obligations of lawyers; 
  
(3)  Credit may be given for continuing legal education activities where (a) live instruction is used or (b) mechanically or electronically recorded or reproduced material is used if a qualified instructor is available to comment and answer questions; 
  
(4)  Continuing legal education materials are to be prepared, and activities conducted, by an individual or group qualified by practical or academic experience in a setting physically suitable to the educational activity of the program; 
  
(5)  Thorough, high quality, and carefully prepared written materials should be distributed to all attendees at or before the time the course is presented. It is recognized that written materials are not suitable or readily available for some types of subjects; the absence of written materials for distribution should, however, be the exception and not the rule; 
  
(6)  The Commission may issue from time to time a list of approved accredited sponsors deemed by it to meet the requirements set forth in this Rule. Any other sponsor desiring to be approved for accredited sponsor status must file an application with the commission with such program material and information as the Commission may require. 
  
(7)  Any accredited sponsor must keep and maintain attendance records of each continuing legal education program sponsored by it, which shall be furnished to the commission upon its request. 
  
Regulations 
  
(1)  Continuing Legal Education.  The CCLC shall determine those matters which directly relate to the practice of law so as to be eligible for CLE credit. They shall constitute an organized program of learning dealing with matters directly related to the practice of law, professional responsibility, or ethical obligations of lawyers.  
  
(2)  Law School Courses.  Courses offered by an ABA accredited law school shall receive credit on the basis of one-half (1/2) hour of CLE credit for each 60 minutes of actual instruction. No more than twenty-four (24) CLE hours in any calendar year may be earned by law school courses. Success on an examination is not required for credit and the course may be attended on an audit (not for academic credit) basis. No credit is available for law school courses attended prior to becoming an active member of the State Bar of Georgia. Law courses in schools other than law schools will not qualify.  
  
(3)  Bar Review/Refresher Course.  Courses designed to review or refresh recent law school graduates or other attorneys in preparation for any bar exam shall not be approved for CLE credit.  
  
(4)  Approval.  CLE activities may be approved upon the written application of sponsors on an individual program basis, sponsors on an accredited sponsor basis, or attorneys on an individual program basis. In addition, the CCLC may approve both CLE activities and accredited sponsors on its own motion, on either an individual program or accredited sponsor basis. All applications for CLE course approval shall:  
  
a.  Be submitted at least thirty (30) days, and preferably longer, in advance of the course, although the CCLC may grant retroactive approval;  
  
b.   Be submitted on forms furnished by the CCLC;  
  
c.  Contain all information requested on the form;  
  
d.  Be accompanied by a course outline or brochure that describes the course content, identifies the teachers, lists the time devoted to each topic, and shows each date and location at which the program will be offered;  
  
e.   Include a detailed calculation of the total CLE hours and of the ethics hours. 
  
In addition to the foregoing, sponsors shall within thirty (30) days after the course is concluded:  
  
a.  Furnish to the CCLC a list in alphabetical order of the name and State Bar number of each Georgia attendee;  
  
b.  Remit to the CCLC the appropriate sponsor fee. Sponsors who have advance approval for courses may include in their brochures or other course descriptions the information contained in the following illustration:  
  
This course (or seminar, etc.) has been approved by the Commission on Continuing Lawyer Competency of the State Bar of Georgia for mandatory continuing legal education credit in the amount of ______ hours, of which ______ hours will also apply in the area of ethics. The reporting of your attendance at this course will be done for you by (name of sponsor). To assure proper credit, please be sure to furnish us with your correct Georgia Bar number. (If applicable: The administrative fee for this course will be paid for you by (name of sponsor) directly to the Commission.) 
  
Sponsors not having advance approval shall make no representation concerning the approval of a course for CLE credit by the CCLC.  
  
The CCLC will mail a notice of its decision on all CLE activity approval requests within ninety days of their receipt. Approval thereof will be deemed if the notice is not timely mailed. This automatic approval will not operate if the sponsor contributes to the delay by failing to provide the complete information requested by the CCLC, or if the CCLC timely notifies the sponsor that the matter has been tabled and the reason therefore.  
  
(5)  In-House/Self-Study CLE.  The Commission recognizes that law firms, corporate legal departments and similar entities, either alone or in conjunction with each other, will develop and present In-House continuing legal education activities to assist their member attorneys in maintaining their professional competence. The Commission further recognizes that these In-House CLE activities often are designed to address matters most relevant to a firm's own attorneys. However, it is also educational and beneficial for attorneys to meet and learn from colleagues who practice in other firms, corporate legal departments, or similar entities including sole practitioners.  
  
The Commission recognizes that active member attorneys on an individual basis may participate in distance learning CLE activities, which constitutes Self-Study.  
  
These In-House/Self-Study CLE activities may be approved for credit under these Rules and Regulations plus the following additional conditions: 
  
a.  All In-House/Self-Study CLE activities shall be designed specifically as an organized program of learning.  
  
b.  All In-House/Self-Study CLE activities must be open to observation by members of the CCLC and its staff;  
  
c.  Experienced attorneys must substantially contribute to the development and presentation of all In-House/Self-Study CLE activities;  
  
d.  In-House/Self-Study CLE activities must be scheduled at a time and location so as to be free of interruptions from telephone calls and other office matters; 
  
e.  Up to six (6) CLE hours may be earned by an attorney in a calendar year through any combination of approved In-House/Self-Study activities. In addition, up to six hours of In-House/Self-Study credit may be carried forward and applied to In-House/Self-Study CLE for the next calendar year or carried back to the previous year to satisfy a CLE deficiency as long as the In-House/Self-Study limit for that year has not been met. While In-House credits count toward this six (6) CLE hour annual limit for all members of the sponsoring law firm or legal department, non-member attorneys who attend those In-House CLE programs will receive regular credit that does not count toward the six (6) CLE hour annual limit. For example, if a law firm conducts a seminar attended both by its partners or associates and by in-house counsel of its corporate client or other invited attorney guests, these credits would count toward the six (6) hour limit for the firm's partners and associates, but not for the non-member guests. 
  
(6)  Facilities.  Sponsors ordinarily must provide a facility with adequate lighting, temperature controlled ventilation, and a designated non-smoking area. For a non-clinical CLE activity, the facility should be set up in classroom or similar style to provide a writing surface for each pre-registered attendee, to provide a minimum of two linear feet of table space per chair, and should provide sufficient space behind the chairs in each row to permit easy access and exit to each seat. Crowding in the facility detracts from the learning process and will not be permitted.  
  
(7)  Written Materials.  Qualifying written materials shall specifically address each of the topics of the seminar. These materials must be prepared by the speaker (or someone acting under his or her direct supervision) and shall be distributed to all attendees at or before the time the seminar is held. There are essentially three rationales for these requirements. First, they ensure speaker organization and preparation. Second, they alleviate the need for attendees to take notes and allow them to concentrate on the oral presentations. Finally, they provide a valuable reference tool for the attendees after they leave the seminar.  
  
Examples of written materials which alone would not qualify include, but are not limited to, the following: (1) topical outlines; (2) topical outlines with case citations; (3) copies of statutes or cases; (4) copies of leases, contracts, wills and other legal instruments (unless accompanied by qualifying explanatory text); (5) hornbooks (unless speaker prepared and on point); (6) casebooks; (7) subsequently prepared transcripts.  
  
The quality of oral presentations and the overall educational value of the seminar will not excuse the written materials accreditation requirement.  
  
It is recognized that on rare occasions, or for unique topics, preparation of written materials may not be possible or appropriate. Thus, for example, where the particular law which is the topic of a seminar changes dramatically immediately before the seminar is given, the prepared materials may be rendered obsolete. Likewise, written materials may not always be suitable for a clinical program on oral advocacy. In these exceptional circumstances, the requirements of this regulation may not apply. If there is any question as to whether written materials are required for a given topic, the sponsor is advised to contact the Commission in advance of the seminar.  
  
(8)  Sponsor Records.  In addition to the required attendance records, sponsors are encouraged, though not required, to solicit written evaluations of each sponsored program from its attendees and to maintain for at least two years after the program all such evaluations received, both for the sponsor's benefit and for furnishing to the Commission upon its request. A sponsor's policy either to solicit and maintain such evaluations or not to do so may be considered by the Commission as a factor bearing on the sponsor's accreditation.  
  
(9)  Primary Objective Test.  The primary objective of CLE shall be to increase the attendee's professional competence as a lawyer. Worthwhile professional activities which have other primary objectives are encouraged, but do not meet the accreditation standards for CLE credit. Bar meetings, service on committees, jury duty, and client development or marketing seminars are examples of activities which do not meet the primary objective test.  
  
(10)  ADR CLE.  CLE activities which train attorneys in the generally accepted processes of alternative dispute resolution are consistent with Accreditation Standards 1 and 2 where such programs meet the other criteria set forth herein  
  
(11)  Practice Management CLE.  (CLE activities relating to the development and management of a law practice including client relations) Practice Management CLE includes, but is not limited to, those activities which (1) teach lawyers how to organize and manage their law practices so as to promote the efficient, economical and competent delivery of legal services; and (2) teach lawyers how to create and maintain good client relations consistent with existing ethical and professional guidelines so as to eliminate malpractice claims and bar grievances while improving service to the client and the public image of the profession. Practice Management CLE is consistent with Accreditation Standards 1 and 2 where such programs meet the other criteria set forth herein.  
  
(12)  CLE Delivery Formats.  In addition to traditional approved continuing legal education activities attended live and in-person by groups of attorneys, distance learning delivery formats are acceptable provided they are designed specifically as organized programs of learning and meet the other accreditation standards set out in these Rules and Regulations. These distance learning CLE activities may be attended by an individual attorney with no minimum number of attendees needed to receive approved MCLE credit, but must comply with the In-House/Self-Study CLE Regulation 5 to Rule 8-106(B). Examples of qualifying distance learning formats include: live CLE activities presented via video or audio replays of live CLE activities; on-line computer CLE activities, CD-ROM and DVD interactive CLE activities; and written correspondence CLE courses. When attended by an individual attorney, the distance learning activity constitutes Self-Study CLE. Examples of non-qualifying educational activities that are encouraged on a non-MCLE approved credit basis include: reading cases and advance sheets, legal research, internet chat groups, observations of trial and jury duty.  
  

  Editor's notes. - State Bar Rule 8-104 (A) provides, subject to certain exemptions, that "[e]ach active member [of the State Bar] shall complete a minimum of twelve (12) hours of actual instruction in an approved continuing legal education activity during each year." Regulations (8)(e) and (15) to State Bar Rule 8-106(B) allow lawyers to earn up to six hours of credit through certain self-study, in-house, or distance-learning continuing legal education activities, but the remaining six hours must be earned by personal attendance at an approved continuing legal education program. Considering the imminent expiration of the grace period for lawyers to complete the continuing legal education requirements for 2019, in the light of recent guidance from the Centers for Disease Control and Prevention, recommending that certain individuals with an elevated risk from exposure to the COVID-19 virus avoid crowds to the extent possible, and in consultation with the president of the State Bar, the Court temporarily suspends Regulations 8(e) and (15) to State Bar Rule 8-106(B) to the extent that those Regulations limit lawyers to six hours of credit through self-study, in-house, or distance-learning continuing legal education activities. Effective immediately, and continuing through March 31, 2020, lawyers may earn all or any portion of the required twelve hours through self-study, in-house, or distance-learning continuing legal education activities under Regulations 8(e) and (15), so long as those activities otherwise satisfy the requirements of those Regulations. This temporary, partial suspension of Regulations 8(e) and (15) shall apply to self-study, in-house, and distance-learning continuing legal education activities completed on or before March 31, 2020.  

——————————

Rule 8-107. Grace and Noncompliance.

Rules text
(A)  Grace Period.  
  
(1)  Members who are deficient in their CLE, fees, or other requirements at the end of a calendar year are entitled to an automatic grace period until March 31st of the succeeding year to make up their deficiency. This does not change the requirement that members file their annual report by January 31st. 
  
(2)  Members who remain deficient on April 1st of the succeeding year shall pay a late CLE fee in an amount to be set by the Commission. 
  
(B)  Noncompliance.  
  
(1)  Notice. Members who remain deficient in their CLE, annual report filing, fees, or other requirements on April 1st of the succeeding year are in noncompliance. The Commission shall so notify the members by first class mail to the member's current address contained in the membership records of the State Bar of Georgia. Service or actual receipt is not a prerequisite to actions authorized by these Rules. 
  
(2)  Hearing. Members may contest their noncompliance by requesting a hearing before the Commission. The request should be in writing, contain the reasons for their contest, and be made within 60 days of the date of the notice of noncompliance mailed by the Commission. The Commission shall hear the matter at its next meeting. No action will be taken while hearings are pending. 
  
(3)  Report. The Commission shall report to the Supreme Court those members who remain in noncompliance after the time to request hearings has expired or any requested hearings have been held. 
  
(4)  Supreme Court of Georgia Action. Upon receipt from the Commission of a report of noncompliance, the Supreme Court of Georgia shall enter an order it deems appropriate including an allowance of additional time for compliance or summary suspension from the practice of law until further order of the Court. 
  
Regulation 
  
Late CLE Fee: An attorney who does not complete the annual, minimum CLE requirement until after March 31st of the following year shall pay a $100 late CLE fee. This fee shall be due April 1st. Thereafter, if the attorney's CLE deficiency is not corrected by June 30th of the same year, or if the $100 late CLE fee remains unpaid on that June 30th, an additional $150 late fee shall be due immediately. 
  


RESEARCH REFERENCES

ALR. - Discipline of attorney for failure to comply with continuing legal education requirements, 96 A.L.R.5th 23.  

——————————

Rule 8-108. Reinstatement.

Rules text
An active member suspended under the provisions of these rules may be reinstated by the Court upon motion of the Commission and upon a showing that the delinquency has been corrected and payment to the Commission of a uniform reinstatement fee fixed by the Commission. 
  
Regulations 
  
(1)  Reinstatement Fee.  The uniform reinstatement fee is $500 for a member's first reinstatement, $1,000 for a second reinstatement by the same member, and $2,000 for all subsequent reinstatements by the same member. This fee must accompany the reinstatement motion. It shall not be waived and is non-refundable in the event reinstatement is not granted. 
  
(2)  Policy.  Reinstatement will be granted only upon a showing that the member has attended sufficient approved CLE activity to make-up the deficiencies causing the suspension and all deficiencies in subsequent years. Also, the member's progress toward meeting MCLE requirements in the calendar year in which the reinstatement is requested will be included as information in the CCLC's motion to the Supreme Court. 
  
(3)  Motion.  The motion for reinstatement shall list the CLE activities by course number, sponsor, location, dates and hours. It shall be accompanied by proof of attendance, any attendee fee that may be due, and the reinstatement fee. 
  
(4)  CCLC Action.  If the suspended member is found to be in compliance, the CCLC will file a motion with the Supreme Court of Georgia setting forth the facts along with its recommendation which may or may not be that reinstatement be granted. The Supreme Court will make the final decision on reinstatement. If the suspended member is found to not be in compliance, the CCLC will inform him of the curative actions necessary to cure his deficiencies. 
  


JUDICIAL DECISIONS

Compliance with rule required. - Pursuant to this rule, the Supreme Court will order reinstatement only pursuant to a motion of the Commission on Continuing Lawyer Competency and upon a showing that the attorney has corrected any delinquency and paid the applicable reinstatement fee. In re Ervin, 271 Ga. 234, 518 S.E.2d 423 (1999).  

——————————

Rule 8-109. Confidentiality.

Rules text
Records of the Commission are not confidential. 
  

——————————

Rule 8-110. Immunity.

Rules text
The State Bar, its employees, the Standards of the Profession Committee members and advisors, the Commission on Continuing Lawyer Competency, its employees, members and advisors, the Chief Justice's Commission on Professionalism, its employees, members, and advisors shall be absolutely immune from civil liability of all acts in the course of their official duties. 
  

——————————

Part IX. Professionalism


——————————

Rule 9-101. Purpose.

Rules text
This Part of the State Bar Rules is adopted in recognition of the importance of professionalism as the ultimate hallmark of the practice of law. The purpose of this Part is to create within the State Bar a Commission to identify, enunciate and encourage adherence to non-mandatory standards of professional conduct. These standards should involve aspirations higher than those required by the Georgia Rules of Professional Conduct in Part IV. 
  

——————————

Rule 9-102. Chief Justice's Commission on Professionalism.

Rules text
(A)  Membership, Appointment and Terms. There is established a permanent Commission of the State Bar of Georgia known as the Chief Justice's Commission on Professionalism. The Commission shall consist of twenty-two (22) members as follows: (1) the Chief Justice of the Supreme Court of Georgia or his or her designee, who shall serve as Chair of the Commission; (2) The Chief Judge of the Court of Appeals or his or her designee; (3) one superior court judge designated by the Council of Superior Court Judges; (4) one state court judge designated by the Council of State Court Judges; (5) five law school faculty members designated by the deans of the accredited law schools in the State of Georgia, one of whom must be a member of the State Bar Committee on Professionalism; provided, however, such faculty members shall not be from the same law school; (6) two non-lawyer citizens from the public at large; (7) the President of the State Bar of Georgia; (8) the President of the Young Lawyers Division of the State Bar of Georgia; (9) one Federal District Judge; and (10) eight members of the State Bar of Georgia actively engaged in the practice of law, one of whom must be employed by a unit of federal state, or local government, one must be engaged primarily in criminal defense practice, one must be a federal or state prosecutor, and one must be in-house counsel. 
  
Three of the practicing lawyers and one of the non-lawyer citizens from the public at large shall be appointed by the Board of Governors of the State Bar of Georgia. The remaining members of the Commission, with the exception of the President of the State Bar of Georgia, the President of the Young Lawyers Division of the State Bar of Georgia, the superior court judge, and the state court judge, shall be appointed by the Supreme Court. The terms of the members of the Commission shall be staggered and that shall be accomplished by the initial appointments being as follows: two of the practicing lawyer members appointed by the Board of Governors shall serve until the conclusion of the State Bar Annual Meeting in 1990; the non-lawyer general public member shall serve until the conclusion of the State Bar Annual Meeting in 1990; the superior court judge member, one practicing lawyer member appointed by the Board of Governors and one law faculty member shall serve until the conclusion of the State Bar Annual Meeting in 1991. The remaining members of the Commission shall serve until the conclusion of the Annual Meeting of the State Bar in 1992. Thereafter, the superior court judge member shall serve for a two year term as designated by the Council of Superior Court Judges, the state court judge member shall serve for a two year term as designated by the Council of State Court Judges, and all other members of the Commission shall serve for three (3) year terms, and no member (except the Chief Justice, that member appointed by the Court of Appeals, and the law school representatives) may serve more than two (2) terms on the Commission. 
  
(B)  Powers and Duties of the Commission. The Commission's major responsibilities shall be: 
  
(1)  To consider efforts by lawyers and judges to improve the administration of justice; 
  
(2)  To examine ways of making the system of justice more accessible to the public; 
  
(3)  To monitor and coordinate Georgia's professionalism efforts in such institutional settings as its bar, courts, law schools and law firms; 
  
(4)  To monitor professionalism efforts in jurisdictions outside Georgia; 
  
(5)  To conduct a study and issue a report on the present state of professionalism within Georgia; 
  
(6)  To plan the yearly Convocation on Professionalism; 
  
(7)  To promote various regional convocations on professionalism; 
  
(8)  To provide guidance and support to the Commission on Continuing Lawyer Competency in its implementation and execution of the continuing legal education professionalism requirement; 
  
(9)  To help implement a professionalism component in the Bridge-the-Gap program; 
  
(10)  To make recommendations to the Supreme Court and the State Bar concerning additional means by which professionalism can be enhanced; 
  
(11)  To receive and administer gifts and grants; and 
  
(12)  The Commission shall have no authority to impose sanctions of any kind upon any member of the State Bar of Georgia. 
  
(C)  Finances. Funding for the Chief Justice's Commission on Professionalism shall be provided by an additional surcharge for each active State Bar member who attends a course in professionalism sponsored by the Institute of Continuing Legal Education (ICLE) or by any other sponsor approved by the Commission. The rate shall be set annually by the Chief Justice's Commission on Professionalism, and the surcharge shall be remitted directly to it by ICLE, by any other such sponsor, or, in an appropriate case, by the individual State Bar member who attended a course in professionalism approved by the Commission. 
  

A LAWYER'S CREED 
  
To my clients,  I offer faithfulness, competence, diligence, and good judgment. I will strive to represent you as I would want to be represented and to be worthy of your trust. 
  
To the opposing parties and their counsel,  I offer fairness, integrity, and civility. I will seek reconciliation and, if we fail, I will strive to make our dispute a dignified one. 
  
To the courts, and other tribunals,  and to those who assist them, I offer respect, candor, and courtesy. I will strive to do honor to the search for justice. 
  
To my colleagues in the practice of law,  I offer concern for your welfare. I will strive to make our association a professional friendship. 
  
To the profession,  I offer assistance. I will strive to keep our business a profession and our profession a calling in the spirit of public service. 
  
To the public and our systems of justice,  I offer service. I will strive to improve the law and our legal system, to make the law and our legal system available to all, and to seek the common good through the representation of my clients. 
  

ASPIRATIONAL STATEMENT ON PROFESSIONALISM 
  
The Court believes there are unfortunate trends of commercialization and loss of professional community in the current practice of law. These trends are manifested in an undue emphasis on the financial rewards of practice, a lack of courtesy and civility among members of our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of regard for others and for the common good. As a community of professionals, we should strive to make the internal rewards of service, craft, and character, and not the external reward of financial gain, the primary rewards of the practice of law. In our practices we should remember that the primary justification for who we are and what we do is the common good we can achieve through the faithful representation of people who desire to resolve their disputes in a peaceful manner and to prevent future disputes. We should remember, and we should help our clients remember, that the way in which our clients resolve their disputes defines part of the character of our society and we should act accordingly. 
  
As professionals, we need aspirational ideals to help bind us together in a professional community. Accordingly, the Court issues the following Aspirational Statement setting forth general and specific aspirational ideals of our profession. This statement is a beginning list of the ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and certainly not to provide a basis for discipline, but rather to assist the Bar's efforts to maintain a professionalism that can stand against the negative trends of commercialization and loss of community. It is the Court's hope that Georgia's lawyers, judges, and legal educators will use the following aspirational ideals to reexamine the justifications of the practice of law in our society and to consider the implications of those justifications for their conduct. The Court feels that enhancement of professionalism can be best brought about by the cooperative efforts of the organized bar, the courts, and the law schools with each group working independently, but also jointly in that effort. 
  

GENERAL ASPIRATIONAL IDEALS 
  
As a lawyer,  I will aspire:  
  
(a) To put fidelity to clients and, through clients, to the common good, before selfish interests. 
  
(b) To model for others, and particularly for my clients, the respect due to those we call upon to resolve our disputes and the regard due to all participants in our dispute resolution processes. 
  
(c) To avoid all forms of wrongful discrimination in all of my activities including discrimination on the basis of race, religion, sex, age, handicap, veteran status, or national origin. The social goals of equality and fairness will be personal goals for me. 
  
(d) To preserve and improve the law, the legal system, and other dispute resolution processes as instruments for the common good. 
  
(e) To make the law, the legal system, and other dispute resolution processes available to all. 
  
(f) To practice with a personal commitment to the rules governing our profession and to encourage others to do the same. 
  
(g) To preserve the dignity and the integrity of our profession by my conduct. The dignity and the integrity of our profession is an inheritance that must be maintained by each successive generation of lawyers. 
  
(h) To achieve the excellence of our craft, especially those that permit me to be the moral voice of clients to the public in advocacy while being the moral voice of the public to clients in counseling. Good lawyering should be a moral achievement for both the lawyer and the client. 
  
(i) To practice law not as a business, but as a calling in the spirit of public service. 
  

SPECIFIC ASPIRATIONAL IDEALS 
  
As to clients,  I will aspire:  
  
(a) To expeditious and economical achievement of all client objectives. 
  
(b) To fully informed client decision-making. As a professional, I should: 
  
(1) Counsel clients about all forms of dispute resolution; 
  
(2) Counsel clients about the value of cooperation as a means towards the productive resolution of disputes; 
  
(3) Maintain the sympathetic detachment that permits objective and independent advice to clients; 
  
(4) Communicate promptly and clearly with clients; and, 
  
(5) Reach clear agreements with clients concerning the nature of the representation. 
  
(c) To fair and equitable fee agreements. As a professional, I should: 
  
(1) Discuss alternative methods of charging fees with all clients; 
  
(2) Offer fee arrangements that reflect the true value of the services rendered; 
  
(3) Reach agreements with clients as early in the relationship as possible; 
  
(4) Determine the amount of fees by consideration of many factors and not just time spent by the attorney; 
  
(5) Provide written agreements as to all fee arrangements; and 
  
(6) Resolve all fee disputes through the arbitration methods provided by the State Bar of Georgia. 
  
(d) To comply with the obligations of confidentiality and the avoidance of conflicting loyalties in a manner designed to achieve the fidelity to clients that is the purpose of these obligations. 
  
As to opposing parties and their counsel,  I will aspire:  
  
(a) To cooperate with opposing counsel in a manner consistent with the competent representation of all parties. As a professional, I should: 
  
(1) Notify opposing counsel in a timely fashion of any canceled appearance; 
  
(2) Grant reasonable requests for extensions or scheduling changes; and 
  
(3) Consult with opposing counsel in the scheduling of appearances, meetings, and depositions. 
  
(b) To treat opposing counsel in a manner consistent with his or her professional obligations and consistent with the dignity of the search for justice. As a professional, I should: 
  
(1) Not serve motions or pleadings in such a manner or at such a time as to preclude opportunity for a competent response; 
  
(2) Be courteous and civil in all communications; 
  
(3) Respond promptly to all requests by opposing counsel; 
  
(4) Avoid rudeness and other acts of disrespect in all meetings including depositions and negotiations; 
  
(5) Prepare documents that accurately reflect the agreement of all parties; and 
  
(6) Clearly identify all changes made in documents submitted by opposing counsel for review. 
  
As to the courts, other tribunals, and to those who assist them,  I will aspire:  
  
(a) To represent my clients in a manner consistent with the proper functioning of a fair, efficient, and humane system of justice. As a professional, I should: 
  
(1) Avoid non-essential litigation and non-essential pleading in litigation; 
  
(2) Explore the possibilities of settlement of all litigated matters; 
  
(3) Seek non-coerced agreement between the parties on procedural and discovery matters; 
  
(4) Avoid all delays not dictated by a competent presentation of a client's claims; 
  
(5) Prevent misuses of court time by verifying the availability of key participants for scheduled appearances before the court and by being punctual; and 
  
(6) Advise clients about the obligations of civility, courtesy, fairness, cooperation, and other proper behavior expected of those who use our systems of justice. 
  
(b) To model for others the respect due to our courts. As a professional I should: 
  
(1) Act with complete honesty; 
  
(2) Know court rules and procedures; 
  
(3) Give appropriate deference to court rulings; 
  
(4) Avoid undue familiarity with members of the judiciary; 
  
(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of members of the judiciary; 
  
(6) Show respect by attire and demeanor; 
  
(7) Assist the judiciary in determining the applicable law; and 
  
(8) Seek to understand the judiciary's obligations of informed and impartial decision-making. 
  
As to my colleagues in the practice of law,  I will aspire:  
  
(a) To recognize and to develop our interdependence; 
  
(b) To respect the needs of others, especially the need to develop as a whole person; and, 
  
(c) To assist my colleagues become better people in the practice of law and to accept their assistance offered to me. 
  
As to our profession,  I will aspire:  
  
(a) To improve the practice of law. As a professional, I should: 
  
(1) Assist in continuing legal education efforts; 
  
(2) Assist in organized bar activities; and 
  
(3) Assist law schools in the education of our future lawyers. 
  
(b)  To protect the public from incompetent or other wrongful lawyering. As a professional, I should: 
  
(1) Assist in bar admissions activities; 
  
(2) Report violations of ethical regulations by fellow lawyers; and 
  
(3) Assist in the enforcement of the legal and ethical standards imposed upon all lawyers. 
  
As to the public and our systems of justice,  I will aspire: 
  
(a) To counsel clients about the moral and social consequences of their conduct. 
  
(b) To consider the effect of my conduct on the image of our systems of justice including the social effect of advertising methods. As a professional, I should ensure that any advertisement of my services: 
  
(1) Is consistent with the dignity of the justice system and a learned profession; 
  
(2) Provides a beneficial service to the public by providing accurate information about the availability of legal services; 
  
(3) Educates the public about the law and the legal system; 
  
(4) Provides completely honest and straightforward information about my qualifications, fees, and costs; and 
  
(5) Does not imply that clients' legal needs can be met only through aggressive tactics. 
  
(c) To provide the pro bono representation that is necessary to make our system of justice available to all. 
  
(d) To support organizations that provide pro bono representation to indigent clients. 
  
(e) To improve our laws and legal system by, for example: 
  
(1) Serving as a public official; 
  
(2) Assisting in the education of the public concerning our laws and legal system; 
  
(3) Commenting publicly upon our laws; and, 
  
(4) Using other appropriate methods of effecting positive change in our laws and legal system. 
  

——————————

Part X. Clients' Security Fund


——————————

Preamble.

Rules text
The purpose of the Clients' Security Fund is to promote public confidence in the administration of justice and the integrity of the legal profession by providing monetary relief to persons who suffer reimbursable losses as a result of the dishonest conduct of members of the State Bar of Georgia. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 10-101. Fund Established.

Rules text
There is established a separate fund of the State Bar of Georgia designated "Clients' Security Fund of the State Bar of Georgia." There is also established a Clients' Security Fund Board of Trustees which shall receive, hold, manage and disburse from the Fund such monies as may from time to time be appropriated to it by the State Bar of Georgia, or received through voluntary contributions, income from investments or other funding sources. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 10-102. Definitions.

Rules text
For this Rule, the terms shall have the following meanings: 
  
(a)  "Board" means the Clients' Security Fund Board of Trustees. 
  
(b)  "Claimant" means one who files a claim for reimbursement with the Board of Trustees. 
  
(c)  "Fund" means the Clients' Security Fund of the State Bar of Georgia. 
  
(d)  "Lawyer" or "attorney" means one who, at the time of the commencement of his or her handling of the matter in which the loss arose, was a member of the State Bar of Georgia. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 10-103. Funding.

Rules text
(a)  The State Bar of Georgia shall provide funding for the payment of claims and the costs of administering the Fund. In any year following a year in which the gross aggregate balance of the Fund falls below $1,000,000, the State Bar of Georgia shall assess and collect from each dues-paying member a pro rata share of the difference between the actual Fund balance and $1 million, provided that such assessments shall not exceed $25 in any single year. The aggregate amount paid to claimants from the Fund in any year shall not exceed $500,000. The Board of Governors may from time to time adjust the Fund's minimum aggregate balance, maximum annual payout, or maximum annual assessment to advance the purposes of the Fund or to preserve the fiscal integrity of the Fund. 
  
(b)  All monies or other assets of the Fund shall constitute a trust and shall be held in the name of the Fund, subject to the direction of the Board. 
  
(c)  Only the Board of Trustees may authorize the payment of money from the Fund. 
  

  Editor's notes. - This rule was amended effective March 3, 2016 and June 14, 2018.  

——————————

Rule 10-104. Board of Trustees.

Rules text
(a)  The Board of Trustees shall consist of six lawyers and one non-lawyer appointed by the President of the State Bar of Georgia. The initial appointments to the Board shall be for such terms as to result in the staggered expiration of the terms of all members of the Board. Thereafter, the appointments shall be for a term of five years. 
  
(b)  Vacancies shall be filled by appointment of the President of the State Bar of Georgia for any unexpired term. 
  
(c)  The Board members shall select a chairperson who is a member in good standing of the State Bar of Georgia and such other officers as the Board members deem appropriate. 
  
(d)  A quorum for the transaction of business at any meeting of the Board shall consist of three current members in attendance. 
  
(e)  The Board shall adopt a regulation to terminate Trustees who fail to regularly attend meetings and may adopt additional regulations for the administration of the Fund that are not otherwise inconsistent with these Rules. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 10-105. Investigations.

Rules text
(a)  The Board shall review every claim, and in its discretion, will investigate to the extent the Board deems appropriate those claims that appear to meet the requirements for payment as described in these Rules. 
  
(b)  The Board may approve for payment from the Fund such claims as are found, after investigation, to be meritorious and in accordance with these Rules. 
  
(c)  Applications for relief shall be submitted on forms prescribed by the Board. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 10-106. Eligible Claims.

Rules text
(a)  The loss must be caused by the dishonest conduct of the lawyer and shall have arisen out of and because of a lawyer-client relationship, or a fiduciary relationship, between the lawyer and the claimant. 
  
(b)  As used in these Rules, "dishonest conduct" means wrongful acts committed by a lawyer in the nature of theft or embezzlement of money or the wrongful taking or conversion of money, property or other things of value. 
  
(c)  There must be a final disposition of a grievance filed with the State Disciplinary Board of the State Bar of Georgia resulting in indefinite suspension, disbarment, or voluntary surrender of license. 
  
(d)  The claim shall be filed no later than two years after the date of final disciplinary action by the Supreme Court of Georgia. In the event disciplinary action cannot be prosecuted due to the fact that the attorney is either deceased or cannot be located, the claim shall be filed no later than five years after the dishonest conduct was first discovered by the applicant; provided, however, the claim shall be filed no later than seven years after the dishonest conduct occurred. 
  
(e)  Except as provided by part (f) of this Rule, the following losses shall not be reimbursable: 
  
(1)  losses incurred by spouses, children, parents, grandparents, siblings, partners, associates and employees of lawyer(s) causing the losses; 
  
(2)  losses covered by any bond, surety agreement, or insurance contract to the extent covered thereby, including any loss to which any bonding agent, surety or insurer is subrogated, to the extent of that subrogated interest; 
  
(3)  losses incurred by any financial institution which are recoverable under a "banker's blanket bond" or similar commonly available insurance or surety contract; 
  
(4)  losses incurred by any business entity controlled by the lawyer, or any person or entity described in part (e) (1) hereof; 
  
(5)  losses incurred by any governmental entity or agency; 
  
(6)  losses incurred by corporations or partnerships, including general or limited. 
  
(f)  In cases of extreme hardship or special and unusual circumstances, the Board may, in its discretion, recognize a claim which otherwise would be excluded under these Rules in order to achieve the purpose of the Fund. 
  
(g)  In cases where it appears that there will be unjust enrichment, or the claimant unreasonably or knowingly contributed to the loss, the Board, in its discretion, may deny the claim. 
  
(h)  The Board shall require the applicant to exhaust his or her civil remedies unless the Board determines that the pursuit of the civil claim is not feasible or practical. 
  

  Editor's notes. - This rule was amended June 14, 2018.  
Law reviews. -  For annual survey article on legal ethics, see 56 Mercer L. Rev. 315 (2004).  

——————————

Rule 10-107. Payments.

Rules text
(a)  The Board may exercise its discretion to grant monetary relief as a matter of grace and not of right if it determines that a claimant has suffered a reimbursable loss under these Rules and the circumstances warrant relief. Before granting such a claim, the Board must take into consideration the resources of the Fund and the priority to be assigned to a claimant's application. 
  
(b)  Such monetary relief shall be in an amount as the Board may determine and shall be payable in a manner and upon conditions and terms as the Board shall prescribe. 
  
(c)  This process is designed so that a claimant should not require legal counsel to assist with a claim. However, if a claimant desires legal counsel, no lawyer may accept any payment for assisting a claimant with prosecuting a claim under these Rules unless such payment has been approved by the Board. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 10-108. Right to Payment and Right of Appeal.

Rules text
(a)  No person shall have any legal right to payment or reimbursement from the Fund whether as a claimant, third-party beneficiary, or otherwise. Any amount paid to a claimant by the Fund may be appealed to the Board by the claimant. 
  
(b)  The claimant may request reconsideration within 30 days of notice of the denial or determination of the amount of a claim. If the claimant fails to make a request or the request is denied, the decision of the Board is final, and there is no further right of reconsideration or appeal. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 10-109. Restitution and Subrogation.

Rules text
(a)  A lawyer whose dishonest conduct results in reimbursement to a claimant shall be liable to the Fund for restitution; the Board may bring such action as it deems advisable to enforce such obligation. 
  
(b)  As a condition of reimbursement, a claimant shall be required to provide the Fund with a pro tanto release and transfer of the claimant's rights against the lawyer, the lawyer's legal representative, estate or assigns, and the claimant's rights against any third party or entity who may be liable for the claimant's loss. 
  
(c)  No petition for reinstatement to practice law in the state of Georgia shall be granted until the petitioner has made restitution to the Clients' Security Fund for all amounts paid by the Fund as a result of the petitioner's conduct. 
  

  Editor's notes. - This rule was amended effective March 1, 2000 and June 14, 2018.  

——————————

Rule 10-110. Immunity.

Rules text
The Supreme Court of Georgia recognizes the actions of the State Bar of Georgia and this program to be within the Court's judicial and regulatory functions. As such, the State Bar of Georgia, its employees, the Office of the General Counsel, its staff liaison to the program, the Clients' Security Fund Board of Trustees, and any outside counsel advising and assisting the program shall be entitled to that immunity customarily afforded to persons performing such functions. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 10-111. Confidentiality.

Rules text
(a)  Claims, proceedings and reports involving claims for reimbursement are confidential until the Board authorizes reimbursement to the claimant, except as provided below. After payment of the reimbursement, the Board may publicize the nature of the claim, the amount of reimbursement, and the name of the lawyer. The name and the address of the claimant shall not be publicized by the Board unless specific permission has been granted by the claimant. 
  
(b)  This Rule shall not be construed to deny access to relevant information by professional discipline agencies or other law enforcement authorities as the Board shall authorize, or the release of statistical information which does not disclose the identity of the lawyer or the parties, or use of such information as necessary to pursue the Fund's restitution and subrogation rights under Rule 10-109. 
  
(c)  In the event a lawyer whose conduct resulted in the payment of a claim files a petition for reinstatement to the practice of law, the Board shall release all information pertaining to the claim to the Board to Determine Fitness of Bar Applicants as may be pertinent to the reinstatement proceeding. 
  
(d)  Any disciplinary information obtained by the Board or a Trustee during the investigation of a claim is confidential to the same extent as required by Bar Rule 4-221 (d). 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Rule 10-112. Repeal of Resolution.

Rules text
Any Resolution of the State Bar of Georgia currently in force and covering the subject matter of these Rules 10-101 through 10-112 shall be repealed upon adoption of these Rules by the Supreme Court of Georgia. 
  

  Editor's notes. - This rule was amended June 14, 2018.  

——————————

Part XI. Law Practice Management Program


——————————

Preamble.

Rules text
The purpose of the Law Practice Management Program is to provide law office management consulting services and materials to the members of the State Bar of Georgia, and thereby to facilitate and improve the delivery of legal services to the public. 
  

——————————

Chapter 1. Confidentiality


——————————

Rule 11-101. Confidentiality.

Rules text
Information obtained by the staff of the Law Practice Management Program shall be confidential unless the affected attorney otherwise elects or unless the information clearly shows the attorney intends to engage in criminal conduct in the future. 
  

——————————

Chapter 2. Oversight Committee


——————————

Rule 11-201. Committee.

Rules text
The advisory and oversight responsibility for this program will be vested in the Law Practice Management Committee ("Committee"). 
  

——————————

Rule 11-202. Membership.

Rules text
The Committee shall consist of nine members, at least three of whom shall be members of the Board of Governors of the State Bar at the time of their appointment. The Director of the Law Practice Management Program, the Executive Director of the State Bar, or his or her designee, and the Executive Director of the Younger Lawyers Section of the State Bar shall be non-voting, ex-officio members of the Committee. 
  

——————————

Rule 11-203. Terms.

Rules text
(a)  Initially, three members of the Committee, including at least one member of the Board of Governors, shall be appointed by the Immediate Past President for one-year terms; three members of the Committee, including at least one member of the Board of Governors, shall be appointed by the President for two-year terms; and three members of the Committee, including at least one member of the Board of Governors, shall be appointed by the President-elect for three-year terms. The President of the State Bar shall appoint the chairperson of the Committee during the initial year from among the members. These appointments shall become effective July 1, 1995, and shall be made by those serving at that time in the offices of Immediate Past President, President and President-elect. 
  
(b)  In each year following the initial year, the President-elect shall appoint three members, at least one of whom shall be a member of the Board of Governors at the time of their appointment, to three-year terms. 
  
(c)  The Committee shall elect a chairperson and such other officers as the Committee members deem appropriate. 
  
(d)  Vacancies shall be filled by appointment of the President of the State Bar for any unexpired term. 
  

——————————

Rule 11-204. Purpose and Responsibility.

Rules text
The Committee shall meet for the purposes of oversight of the Law Practice Management Program, coordination of the Program's goals, and implementation of directives and resolution from the Board of Governors. Additionally, the Committee will from time to time develop recommendations for submission to the Executive Committee and the Board of Governors with regard to the funding, staffing, administration, and operation of the program, which may include proposed changes to Bylaws or Rules of the State Bar. 
  

——————————

Rule 11-205. Staff and Funding.

Rules text
The State Bar may provide such staff as it deems necessary, including a Director and support staff. The work of the Director and staff shall be funded through the general budget of the State Bar or through donations and grants from foundations or other public or private sources. The income generated by this program through consultation fees, sales of materials, and other means shall be remitted directly to the State Bar by the Director and staff. 
  

——————————

Rule 11-206. Consultation Fees.

Rules text
The Committee shall be authorized to charge consultation fees and costs for materials in conjunction with law practice management services. 
  

——————————

Rule 11-207. Immunity.

Rules text
The State Bar, its employees, and members of the Committee shall be absolutely immune from civil liability for all acts in the course of their official duties. 
  

——————————

Part XII. Consumer Assistance Program


——————————

Preamble.

Rules text
The purpose of the Client Assistance Program is to respond to inquiries from the public regarding State Bar members and to assist the public through informal methods including the resolution of inquiries that may involve minor violations of the Georgia Rules of Professional Conduct. 
  

——————————

Rule 12-101. Client Assistance Committee.

Rules text
The advisory responsibility for this program will be vested in the General Counsel Office Overview Committee. 
  

  Editor's notes. - This rule was amended June 14, 2018; and August 1, 2019.  

——————————

Rule 12-102. Supervision.

Rules text
The Client Assistance Program shall operate under the supervision of the General Counsel of the State Bar of Georgia. Program staff may be used to help clients understand their rights, obligations, and options. 
  

  Editor's notes. - This rule was amended June 14, 2018; and August 1, 2019.  

——————————

Part XIII. Judicial District Professionalism Program 
[Reserved.]


——————————

Part XIV. Rules Governing the Investigation and Prosecution of the Unlicensed Practice of Law


——————————

14-1. Preamble


——————————

Rule 14-1.1. Jurisdiction.

Rules text
The Supreme Court of Georgia has the inherent authority to regulate the practice of law. Wallace v. Wallace, 225 Ga. 102, cert. denied, 396 U.S. 939 (1969); Sams v. Olah, 225 Ga. 497, cert. denied, 397 U.S. 914 (1970); Fleming v. State, 246 Ga. 90, cert. denied, 449 U.S. 904 (1980). This authority necessarily includes jurisdiction over the unlicensed practice of law. 
  


JUDICIAL DECISIONS

Standing. - Pursuant to Ga. St. Bar R. 14-1.1, 1.2, the power to regulate the unauthorized practice of law (UPL) resided in the state supreme court and the state bar association, a private bar association lacked standing under Ga. St. Bar R. 14-2.1(a) and O.C.G.A. § 15-19-58(a) to bring a UPL suit against a title company. GRECCA, Inc. v. Omni Title Servs., Inc., 277 Ga. 312, 588 S.E.2d 709 (2003).  

——————————

Rule 14-1.2. Duty of the State Bar of Georgia.

Rules text
The State Bar of Georgia, as an official arm of the Court, is charged with the duty of considering, investigating, and seeking the prohibition of matters pertaining to the unlicensed practice of law and the prosecution of alleged offenders. The Court hereby establishes a Standing Committee on the unlicensed practice of law and at least one District Committee on unlicensed practice of law in each judicial district. 
  


JUDICIAL DECISIONS

Standing. - Pursuant to Ga. St. Bar R. 14-1.1, 1.2, the power to regulate the unauthorized practice of law (UPL) resided in the state supreme court and the state bar association, a private bar association lacked standing under Ga. St. Bar R. 14-2.1(a) and O.C.G.A. § 15-19-58(a) to bring a UPL suit against a title company. GRECCA, Inc. v. Omni Title Servs., Inc., 277 Ga. 312, 588 S.E.2d 709 (2003).  

——————————

14-2. Definitions


——————————

Rule 14-2.1. Generally.

Rules text
Whenever used in these rules the following words or terms shall have the meaning herein set forth unless the use thereof shall clearly indicate a different meaning: 
  
(a)  Unlicensed Practice of Law. The unlicensed practice of law shall mean the practice of law, as prohibited by statute, court rule, and case law of the State of Georgia. 
  
(b)  Nonlawyer or Nonattorney. For purposes of this chapter, a nonlawyer or nonattorney is an individual who is not an active member of the State Bar of Georgia. This includes, but is not limited to, lawyers admitted in other jurisdictions, law students, law graduates, applicants to the State Bar of Georgia, inactive lawyers, disbarred lawyers, and suspended lawyers during the period of suspension. 
  
(c)  This Court or the Court. This Court or the Court shall mean the Supreme Court of Georgia. 
  
(d)  Counsel for the Bar. Counsel for the Bar is a member of the State Bar of Georgia other than Staff Counsel representing the Bar in any proceedings under these rules. 
  
(e)  Respondent. A respondent is a nonlawyer who is either accused of engaging in the unlicensed practice of law or whose conduct is under investigation. 
  
(f)  Judge. A Judge is the Superior Court Judge who conducts proceedings as provided under these rules. 
  
(g)  Standing Committee. The Standing Committee on UPL is the committee constituted according to the directives contained in these rules. 
  
(h)  District Committee. A District Committee is a local unlicensed practice of law District Committee. 
  
(i)  Staff Counsel. Staff counsel is an attorney employee of the State Bar of Georgia employed to perform such duties as may be assigned. 
  
(j)  UPL. UPL is the unlicensed practice of law. 
  
(k)  The Board or Board of Governors. The Board or Board of Governors is the Board of Governors of the State Bar of Georgia. 
  
(l)  Executive Committee. The Executive Committee is the Executive Committee of the Board of Governors of the State Bar of Georgia, composed of such officers and members of the Board of Governors as may be designated in the bylaws, which shall exercise the powers and duties of the Board of Governors when it is not in session, subject to such limitations as the bylaws may provide. 
  


JUDICIAL DECISIONS

Standing to sue. - Pursuant to Ga. St. Bar R. 14-1.1, 1.2, the power to regulate the unauthorized practice of law (UPL) resided in the state supreme court and the state bar association, a private bar association lacked standing under Ga. St. Bar R. 14-2.1(a) and O.C.G.A. § 15-19-58(a) to bring a UPL suit against a title company. GRECCA, Inc. v. Omni Title Servs., Inc., 277 Ga. 312, 588 S.E.2d 709 (2003).  

——————————

14-3. Standing Committee


——————————

Rule 14-3.1. Generally.

Rules text
(a)  Appointment and Terms. The Standing Committee shall be appointed by the Supreme Court of Georgia, and shall consist of 23 members, 12 of whom shall be nonlawyers and 11 of whom shall be lawyers and members in good standing of the State Bar of Georgia. The nonlawyer members should be geographically representative of the State. The lawyer members shall be appointed by the Supreme Court of Georgia and shall include at least one member from each judicial district. The Supreme Court of Georgia shall appoint a chair and at least one vice-chair of the Standing Committee. Eight of the members of the Standing Committee shall constitute a quorum. All appointments to the Standing Committee shall be for a term of three years, except that it shall be the goal of the initial appointments that one-third of the terms of the members appointed will expire annually. The members who initially serve terms of less than three years shall be eligible for immediate reappointment. No member shall be appointed to more than two full consecutive terms. 
  
(b)  Duties. It shall be the duty of the Standing Committee to receive and evaluate District Committee reports and to determine whether litigation should be instituted in Superior Court against any alleged offender. The Standing Committee may approve civil injunctive proceedings, civil or criminal contempt proceedings, a combination of injunctive and contempt proceedings, or such other action as may be appropriate. In addition, the duties of the Standing Committee shall include, but not be limited to: 
  
(1)  consideration and investigation of activities that may, or do, constitute the unlicensed practice of law; 
  
(2)  supervision of the District Committees, which shall include, but not be limited to: 
  
(A)  prescribing rules of procedure for District Committees; 
  
(B)  assigning reports of unlicensed practice of law for investigation; 
  
(C)  reassigning or withdrawing matters previously assigned, exercising final authority to close cases not deemed by the Standing Committee to then warrant further action by the State Bar of Georgia for unlicensed practice of law, and closing cases proposed to be resolved by a cease and desist affidavit where staff counsel objects to the closing of the case or the acceptance of a cease and desist affidavit by the District Committee; 
  
(D)  joining with a District Committee in a particular investigation; 
  
(E)  requesting staff investigators, staff counsel, and voluntary bar counsel to conduct investigations on behalf of or in concert with the District Committees; and 
  
(F)  suspending District Committee members and chairs for cause and appointing a temporary District Committee chair where there has been a suspension, resignation, or removal, pending the appointment of a replacement chair by the Supreme Court of Georgia; 
  
(3)  initiation and supervision of litigation, including the delegation of responsibility to staff, or counsel for the State Bar of Georgia to prosecute such litigation; 
  
(4)  giving advice regarding the unlicensed practice of law policy to the officers, Board of Governors, staff, sections, or committees of the State Bar of Georgia as requested; and 
  
(5)  furnishing any and all information, confidential records, and files regarding pending or closed investigations of unlicensed practice of law to any state or federal law enforcement or regulatory agency, United States Attorney, District Attorney, Solicitor, the Georgia Office of Bar Admissions and equivalent entities in other jurisdictions, the State Disciplinary Board of the State Bar of Georgia and equivalent entities in other jurisdictions where there is or may be a violation of state or federal law or the Rules of Professional Conduct of the State Bar of Georgia, or when required by law or court order. 
  

  Editor's notes. - This rule was amended effective November 14, 2019.  

——————————

Rule 14-3.2. Staff Counsel and Counsel for the Bar.

Rules text
(a)  Staff Counsel. The State Bar of Georgia shall provide staff counsel and other employees sufficient to assist the Standing Committee and the District Committee in carrying out their responsibilities as prescribed elsewhere in these rules. 
  
(b)  Appointment of Counsel for the Bar. The President of the State Bar of Georgia may appoint one or more Counsel for the Bar to assist the State Bar of Georgia in meeting its duties as prescribed in (a) above. 
  

——————————

14-4. District Committees


——————————

Rule 14-4.1. Generally.

Rules text
(a)  Appointment and Terms. Each District Committee shall be appointed by the Supreme Court of Georgia and shall consist of not fewer than three members, no more than 49 percent of whom shall be lawyers and members in good standing of the State Bar of Georgia. All appointees shall be residents of the judicial district or have their principal office in the district. The terms of the members of District Committees shall be for three years from the date of appointment by the Supreme Court of Georgia or until such time as their successors are appointed, except that it shall be the goal of the initial appointments that one-third of the terms of the members appointed will expire annually. The members who initially serve terms of less than two years shall be eligible for immediate reappointment. Continuous service of a member shall not exceed six years. The expiration of the term of any member shall not disqualify that member from concluding any investigations pending before that member. Any member of a District Committee may be removed from office by the Supreme Court of Georgia. 
  
(b)  Committee Chair. The Supreme Court of Georgia shall designate a chair for each District Committee. The chair of each District Committee may designate a vice-chair and secretary. The chair shall be a nonlawyer member or a lawyer member in good standing with the State Bar of Georgia. 
  
(c)  Quorum. Three members of the District Committee or a majority of the members, whichever is less, shall constitute a quorum. 
  
(d)  Panels. The chair of a District Committee may divide that committee into panels of not fewer than three members, one of whom must be a lawyer member in good standing with the State Bar of Georgia. The three-member panel shall elect one of its members to preside over the panel's actions. If the chair or vice-chair of the District Committee is a member of a three-member panel, the chair or vice-chair shall be the presiding officer. 
  
(e)  Duties. It shall be the duty of each District Committee to investigate, with dispatch, all reports of unlicensed practice of law and to make prompt written report of its investigation and findings to staff counsel. In addition, the duties of the District Committee shall include, but not be limited to: 
  
(1)  closing cases not deemed by the District Committee to warrant further action by the State Bar of Georgia; 
  
(2)  closing cases proposed to be resolved by a cease and desist affidavit; and 
  
(3)  forwarding to staff counsel recommendations for litigation to be reviewed by the Standing Committee. 
  
(f)  District Committee Meetings. District Committees should meet at regularly scheduled times. Either the chair or vice-chair may call special meetings. District Committees should meet as often as necessary during any period when the committee has one or more pending cases assigned for investigation and report. The time, date and place of scheduled meetings should be set in advance by agreement between each committee and staff counsel. Meetings may be conducted by telephone conference or by any other technology available and agreed upon by the committee. Any participant, including staff counsel, may participate in the meeting by telephone conference or any other technology agreed upon by the committee. 
  

  Editor's notes. - This rule was amended effective November 14, 2019.  

——————————

14-5. Complaint Processing and Initial Investigatory Proceedings


——————————

Rule 14-5.1. Complaint processing.

Rules text
(a)  Complaints. All complaints alleging unlicensed practice of law, except those initiated by the State Bar of Georgia, shall be in writing and signed by the complainant in such form as may be prescribed by the Standing Committee. 
  
(b)  Review by Staff Counsel. Staff counsel shall review the complaint and determine whether the alleged conduct, if proven, would constitute a violation of the prohibition against engaging in the unlicensed practice of law. Staff counsel may conduct a preliminary, informal investigation to aid in this determination and may use a State Bar of Georgia staff investigator to aid in the preliminary investigation. If staff counsel determines that the facts, if proven, would not constitute a violation, staff counsel may decline to pursue the complaint. A decision by staff counsel not to pursue a complaint shall not preclude further action or review under the rules regulating the State Bar of Georgia. The complainant shall be notified of a decision not to pursue a complaint. 
  
(c)  Referral to District Committee. Staff counsel may refer a UPL file to the appropriate District Committee for further investigation or action as authorized elsewhere in these rules. 
  
(d)  Closing by Staff Counsel and Committee Chair. If staff counsel and a District Committee chair concur in a finding that the case should be closed without a finding of unlicensed practice of law, the complaint may be closed on such finding without reference to the District Committee or Standing Committee. 
  
(e)  Referral to Staff Counsel for Opening. A complaint received by a District Committee or Standing Committee member directly from a complainant shall be reported to staff counsel for docketing and assignment of a case number. Should the District Committee or Standing Committee member decide that the facts, if proven, would not constitute the unlicensed practice of law, the District Committee or Standing Committee member shall forward this finding to staff counsel along with the complaint for notification to the complainant as outlined above. Formal investigation by a District Committee may proceed after the matter has been referred to staff counsel for docketing. 
  

——————————

14-6. Procedures for Investigation


——————————

Rule 14-6.1. Hearings.

Rules text
(a)  Conduct of Proceedings. The proceedings of District Committees and the Standing Committee when hearings are held may be informal in nature and the committees shall not be bound by the rules of evidence. Committee deliberations shall be closed. 
  
(b)  Taking Testimony. Counsel for the Bar, Staff counsel, the Standing Committee, each District Committee, and members thereof conducting investigations are empowered to take and have transcribed the testimony and evidence of witnesses. If the testimony is recorded stenographically or otherwise, the witness shall be sworn by any person authorized by law to administer oaths. 
  
(c)  Rights and Responsibilities of Respondent. The respondent may be required to appear and to produce evidence as any other witness unless the respondent claims a privilege or right properly available to the respondent under applicable federal or state law. The respondent may be accompanied by counsel. 
  
(d)  Rights of Complaining Witness. The complaining witness is not a party to the investigative proceeding although the complainant may be called as a witness should the matter come before a Judge. The complainant may be granted the right to be present at any District Committee hearing when the respondent is present before the committee. The complaining witness shall have no right to appeal the finding of the District Committee. 
  

——————————

Rule 14-6.2. Subpoenas.

Rules text
(a)  Issuance by Superior Court. Upon receiving a written application of the chair of the Standing Committee or of a District Committee or staff counsel alleging facts indicating that a person or entity is or may be practicing law without a license and that the issuance of a subpoena is necessary for the investigation of such unlicensed practice, the clerk of the Superior Court in which the committee is located shall issue subpoenas in the name of the chief Judge of the Superior Court for the attendance of any person and production of books and records before staff counsel or the investigating District Committee or any member thereof at the time and place within its district designated in such application. Such subpoenas shall be returnable to the Superior Court of the residence or place of business of the person subpoenaed. A like subpoena shall issue upon application by any person or entity under investigation. 
  
(b)  Failure to Comply. Failure to comply with any subpoena shall constitute a contempt of court and may be punished by the Superior Court that issued the subpoena or where the contemnor may be found. The Superior Court shall have the power to enter such orders as may be necessary for the enforcement of the subpoena. 
  

——————————

Rule 14-6.3. Recommendations and disposition of complaints.

Rules text
(a)  District Committee Action. Upon concluding its investigation, the District Committee shall forward a report to staff counsel regarding the disposition of those cases closed, those cases where a cease and desist affidavit has been accepted, and those cases where litigation is recommended. A majority of those present is required for all District Committee recommendations; however, the vote may be taken by mail, telephone, fax, e-mail or other means rather than at a formal meeting. All recommendations for litigation under these rules shall be reviewed by the Standing Committee for final approval prior to initiating litigation. 
  
(b)  Action by Staff Counsel. Staff counsel shall review the disposition reports of the District Committee. If staff counsel objects to any action taken by the District Committee, staff counsel shall forward such objection to the District Committee within 10 business days of receipt of the District Committee report. Staff counsel shall place the action and objection before the Standing Committee for review at its next scheduled meeting. The Standing Committee shall review the District Committee action and the objection, and shall vote on the final disposition of the case. Once a case is closed or a cease and desist affidavit is accepted by the District Committee or by the Standing Committee, staff counsel shall inform the complainant and, if contacted, the respondent of the disposition of the complaint. 
  

——————————

14-7. Proceedings Before A Judge.


——————————

Rule 14-7.1 Proceedings for injunctive relief.

Rules text
(a)  Filing Complaints. In accordance with O.C.G.A. § 15-19-58, complaints for civil injunctive relief shall be by petition filed in the Superior Court in which the respondent resides or where venue might otherwise be proper by the State Bar of Georgia in its name. 
  
(b)  Petitions for Injunctive Relief. Except as provided in sub-paragraphs (1) through (7) of this Rule 14-7.1(b) such petition shall be processed in the Superior Court in substantial compliance with Georgia law: 
  
(1)  The petition shall not be framed in technical language, but shall with reasonable clarity set forth the facts constituting the unlicensed practice of law. A demand for relief may be included in the petition but shall not be required. 
  
(2)  The Superior Court, upon consideration of any petition so filed, may issue its order to show cause directed to the respondent commanding the respondent to show cause, if there be any, why the respondent should not be enjoined from the unlicensed practice of law alleged, and further requiring the respondent to file with the Superior Court and serve upon staff counsel within 30 days after service on the respondent of the petition and order to show cause a written answer admitting or denying each of the matters set forth in the petition. The order and petition shall be served upon the respondent in the manner provided for service of process by Georgia law, and service of all other pleadings shall be governed by the procedures applicable under Georgia law. 
  
(3)  If no response or defense is filed within the time permitted, the allegations of the petition shall be taken as true for purposes of that action. The Superior Court will then, upon its motion or upon motion of any party, decide the case upon its merits, granting such relief and issuing such order as might be appropriate. 
  
(4)  If a response or defense filed by a respondent raises no issue of material fact, any party, upon motion, may request summary judgment and the Superior Court may rule thereon as a matter of law. 
  
(5)  The Superior Court may, upon its motion or upon motion of any party, enter a judgment on the pleadings or conduct a hearing with regard to the allegations contained in the petition. 
  
(6)  Subpoenas for the attendance of witnesses and the production of documentary evidence shall be issued in the name of the Superior Court upon request of a party. Failure or refusal to comply with any subpoena shall be contempt of court. 
  
(7)  The Georgia Rules of Civil Procedure, including those provisions pertaining to discovery, not inconsistent with these rules shall apply in injunctive proceedings before the Judge. The powers and jurisdiction generally reposed in the Superior Court under those rules may in this action be exercised by the Judge. The State Bar of Georgia may in every case amend its petition one time as a matter of right, within 60 days after the filing of the petition. All proceedings under these rules shall be heard by a Judge sitting without a jury. There shall be no right to a trial by jury with regard to any proceeding conducted under these rules. 
  
(c)  Judge's Order.  
  
(1)  At the conclusion of the hearing, the Judge shall determine as a matter of fact and law whether the respondent has engaged in the unlicensed practice of law, whether the respondent's activities should be enjoined by appropriate order, whether costs should be awarded, and whether further relief shall be granted. Copies of the Judge's order shall be served upon all parties. 
  
(2)  The Judge shall have discretion to recommend the assessment of costs. Taxable costs of the proceeding shall include only: 
  
(A)  investigative costs;  
  
(B)  court reporters' fees;  
  
(C)  copy costs;  
  
(D)  telephone charges;  
  
(E)  fees for translation services;  
  
(F)  witness expenses, including travel and out-of-pocket expenses;  
  
(G)  travel and out-of-pocket expenses of the Judge; and  
  
(H)  any other costs which may properly be taxed in civil litigation.  
  
(3)  Should the parties enter into a stipulated injunction prior to the hearing, the stipulation shall be filed with the Judge. The Judge may approve the stipulation or reject the stipulation and schedule a hearing as provided elsewhere in these rules. 
  
(d)  Review by the Supreme Court of Georgia.  
  
(1)  Objections to the order of the Judge shall be filed with the Court by any party aggrieved, within 30 days after the filing of the order. If the objector desires, a brief or memorandum of law in support of the objections may be filed at the time the objections are filed. Any other party may file a responsive brief or memorandum of law within 20 day of service of the objector's brief or memorandum of law. The objector may file a reply brief or memorandum of law within 10 days of service of the opposing party's responsive brief or memorandum of law. Oral argument will be allowed at the court's discretion. 
  
(2)  Upon the expiration of the time to file objections to the Judge's order, the Court shall review the order of the Judge, together with any briefs or memoranda of law or objections filed in support of or opposition to such order. After review, the Court shall determine as a matter of law whether the respondent has engaged in the unlicensed practice of law, whether the respondent's activities should be enjoined by appropriate order, whether costs should be awarded, and whether further relief shall be granted. 
  
(e)  Issuance of Preliminary or Temporary Injunction. Nothing set forth in this rule shall be construed to limit the authority of the Superior Court, upon proper application, to issue a preliminary or temporary injunction, or at any stage of the proceedings to enter any such order as the Superior Court deems proper when public harm or the possibility thereof is made apparent to the Superior Court, in order that such harm may be summarily prevented or speedily enjoined. 
  

——————————

14-8. Confidentiality


——————————

Rule 14-8.1. Files.

Rules text
(a)  Files Are Property of Bar. All matters, including files, preliminary investigation reports, interoffice memoranda, records of investigations, and the records in trials and other proceedings under these rules, except those unlicensed practice of law matters conducted in Superior Courts, are property of the State Bar of Georgia. 
  
(b)  Limitations on Disclosure. Any material provided to or promulgated by the State Bar of Georgia that is confidential under applicable law shall remain confidential and shall not be disclosed except as authorized by the applicable law. 
  

——————————

14-9. Advisory Opinions


——————————

Rule 14-9.1. Procedures for issuance of advisory opinions on the unlicensed practice of law.

Rules text
(a)  Definitions.  
  
(1)  Committee. The Standing Committee as constituted according to the directives contained in these rules. 
  
(2)  Petitioner. An individual or organization seeking guidance as to the applicability, in a hypothetical situation, of the state's prohibitions against the unlicensed practice of law. 
  
(3)  Public Notice. Publication in a newspaper of general circulation in the county in which the hearing will be held and in the Georgia Bar Journal. 
  
(4)  Court. The Supreme Court of Georgia (or such other court in the state of Georgia as the Supreme Court may designate). 
  
(b)  Requests for Advisory Opinions.  The Committee shall respond to written requests from all persons and entities seeking advisory opinions concerning activities that may constitute the unlicensed practice of law. Such requests shall be in writing and addressed to the State Bar of Georgia. The request for an advisory opinion shall state in detail all operative facts upon which the request for opinion is based and contain the name and address of the petitioner. 
  
(c)  Limitations on Opinions.  No opinion shall be rendered with respect to any case or controversy pending in any court in this jurisdiction and no informal opinion shall be issued except as provided in rule 14-9.1(g)(1). 
  
(d)  Services of Voluntary Counsel.  The Committee shall be empowered to request and accept the voluntary services of a person licensed to practice in this state when the Committee deems it advisable to receive written or oral advice regarding the question presented by the petitioner. 
  
(e)  Conflict of Interest.  Committee members shall not participate in any matter in which they have either a material pecuniary interest that would be affected by a proposed advisory opinion or Committee recommendation or any other conflict of interest that should prevent them from participating. However, no action of the Committee will be invalid where full disclosure has been made and the Committee has not decided that the member's participation was improper. 
  
(f)   Notice, Appearance, and Service.  
  
(1)  At least 30 days in advance of the Committee meeting at which initial action is to be taken with respect to a potential advisory opinion, the Committee shall give public notice of the date, time, and place of the meeting, state the question presented, and invite written comments on the question. On the announced date the Committee shall hold a public hearing at which any person affected shall be entitled to present oral testimony and be represented by counsel. Oral testimony by other persons may be allowed by the Committee at its discretion. At the time of or prior to the hearing any other person shall be entitled to file written testimony on the issue before the Committee. Additional procedures not inconsistent with this rule may be adopted by the Committee.  
  
(2)  The Committee shall issue either a written proposed advisory opinion, or a letter that declines to issue an opinion, or an informal opinion as provided in rule 14-9.1(g)(1). No other form of communication shall be deemed to be an advisory opinion. 
  
(3)  A proposed advisory opinion shall be in writing and shall bear a date of issuance. The proposed opinion shall prominently bear a title indicating that it is a proposed advisory opinion and a disclaimer stating that it is only an interpretation of the law and does not constitute final court action. The Committee shall arrange for the publication of notice of filing the proposed advisory opinion and a summary thereof in the Georgia Bar Journal within a reasonable time. Interested parties shall be furnished a copy of the full opinion upon request. 
  
(g)  Service and Judicial Review of Proposed Advisory Opinions.    
  
(1)  In the case of any proposed advisory opinion in which the Standing Committee concludes that the conduct in question is not the unlicensed practice of law, it shall decide, by a vote of a majority of the Committee members present, either to publish the advisory opinion as provided in rule 14-9.1(f)(3) as an informal advisory opinion, or to file a copy of the opinion with the Court as provided in rule 14-9.1(g)(2). 
  
(2)   In the case of any proposed advisory opinion in which the Standing Committee concludes that the conduct in question constitutes or would constitute the unlicensed practice of law, the Committee shall file a copy of the opinion and all materials considered by the Committee in adopting the opinion with the clerk of the Court. The advisory opinion, together with notice of the filing thereof, shall be furnished by certified mail to the petitioner. Unless the Court grants review as provided hereinafter, the opinion shall be binding only on the Committee, the State Bar of Georgia, and the petitioner, and not on the Supreme Court, which shall treat the opinion as persuasive authority only.  
  
(3)  Within 20 days of the filing of the Advisory Opinion or the date the publication is mailed to the members of the Bar, whichever is later, the State Bar of Georgia or the petitioner may file a petition for discretionary review thereof with the Court, copies of which shall be served on the Committee. The petition shall designate the Advisory Opinion sought to be reviewed and shall concisely state the manner in which the petitioner is aggrieved. If the Court grants the petition for discretionary review or decides to review the opinion on its own motion, the record shall consist of the comments received by the Committee. The State Bar of Georgia and the petitioner shall follow the briefing schedule set forth in Supreme Court Rule 10, counting from the date of the order granting review. The Committee may file a responsive brief, and any other interested person may seek leave of the Court to file and serve a brief, whether in support of or in opposition to the opinion. Oral argument will be allowed at the Court's discretion. The Rules of the Supreme Court of Georgia shall otherwise govern the methods of filing, service, and argument. The final determination may be either by written opinion or by order of the Supreme Court and shall state whether the Advisory Opinion is approved, modified, or disapproved, or shall provide for such other final disposition as is appropriate.  
  
(4)  If the Court declines to review the Advisory Opinion, it shall be binding only on the Committee, the State Bar of Georgia, and the petitioner, and not on the Supreme Court, which shall treat the opinion as persuasive authority only. If the Court grants review and disapproves the opinion, it shall have absolutely no effect and shall not constitute either persuasive or binding authority. If the Court approves or modifies the opinion, it shall constitute binding precedent and shall be published in the official Georgia Court and Bar Rules manual. The Supreme Court shall accord such approved or modified opinion the same precedential authority given to the regularly published judicial opinions of the Court. There shall be no further review of the opinion except as granted by the Supreme Court in its discretion, upon petition to the Supreme Court.  
  

——————————

14-10. Immunity


——————————

Rule 14-10.1. Generally.

Rules text
The members of the Standing Committee and District Committees, as well as staff persons and appointed voluntary counsel assisting those committees, including, but not limited to, staff counsel, Counsel for the Bar and investigators; and the State Bar of Georgia, its officers and employees, members of the Executive Committee, and members of the Board of Governors, shall have absolute immunity from civil liability for all acts performed in the course of their official duties. 
  

——————————

Part XVI. Institute of Continuing Legal Education of the State Bar of Georgia


  Editor's notes. - This part was added effective April 13, 2017.  

——————————

Rule 16-101. Preamble and Establishment of the Institute of Continuing Legal Education.

Rules text
Pursuant to an asset agreement executed on December 30, 2016, between the Institute of Continuing Legal Education in Georgia, an unincorporated Georgia nonprofit association, and the State Bar of Georgia Foundation, Inc. a Georgia nonprofit corporation, 1  the Institute of Continuing Legal Education of the State Bar of Georgia ("ICLE") is hereby established as a program of the State Bar of Georgia. The purpose of ICLE is to promote a well-organized, properly planned, and adequately supported program of continuing legal education by which members of the legal profession may enhance their skills, keep abreast of developments in the law, ethics, and professionalism, engage in the study and research of the law, and disseminate the knowledge thus obtained. 
  
 
  
1 These assets were subsequently transferred to the Institute for Continuing Legal Education of the State Bar of Georgia, LLC on December 31, 2018. The Institute for Continuing Legal Education of the State Bar of Georgia, LLC is a not for profit limited liability company owned solely by the State Bar of Georgia and managed by a Board of Managers composed of the members of the Executive Committee of the State Bar of Georgia. 
  
 
  
 
  

  Editor's notes. - This rule was added effective April 13, 2017, and was amended effective November 14, 2019.  

——————————

Rule 16-102. ICLE Board.

Rules text
(a)  ICLE shall be overseen by a Board composed of 13 members, all of whom shall be members of the State Bar of Georgia as follows: the Immediate Past President of the State Bar of Georgia, seven members of the State Bar of Georgia appointed by the State Bar of Georgia President with the approval of the State Bar of Georgia Board of Governors, and one member from each of the American Bar Association ("ABA") accredited law schools operating in the State appointed by the dean of the respective law school. Each Board member shall serve for three years with the terms staggered so that the terms of approximately one-third of the members expire each year. No State Bar of Georgia member may serve more than two full terms except that such a member appointed to fill a vacancy may fill the unexpired term of the member replaced in addition to two full terms, if reappointed. There shall be no term limits for the ABA accredited law school members. 
  
(b)  All members of the predecessor ICLE Board of Trustees will be eligible for appointment to serve on the ICLE Board described herein. The State Bar of Georgia President shall appoint seven members to the ICLE Board in staggered terms. Each of the deans of the ABA accredited law schools operating in Georgia shall name one Board member to serve a three-year term. Each year thereafter, the incoming Bar President and the deans of the ABA accredited law schools shall appoint or reappoint members as necessary to fill the seats of those members with expiring terms. The Immediate Past President of the State Bar of Georgia shall serve a one-year term. 
  
(c)  The Board shall meet in conjunction with each regularly scheduled meeting of the State Bar of Georgia Board of Governors. The Chair or any seven members of the Board, which must include at least one ABA accredited law school member, may call a special meeting of the Board at a time and place convenient to the Board and upon conditions described in the Internal Operating Procedures of the Board. 
  
(d)  At the first meeting after July 1 of each year, the Board shall elect a Chair, Vice-Chair, and such other officers, as it deems necessary. No Board member may serve as Chair for more than two consecutive terms. 
  
(e)  Seven Board members, including one ABA accredited law school member, shall constitute a quorum of the Board. The act of a majority of the members present at a meeting at which a quorum is present shall be the act of the Board. The Director of ICLE shall attend meetings of the Board and shall serve as Secretary to the Board but shall have no vote. 
  
(f)  No compensation shall be paid to members of the ICLE Board for their service. 
  
(g)  A Board member may be removed from the Board for failure to attend meetings or for other good cause as defined in the Internal Operating Procedures of the Board. The vacancy shall be filled by the original appointing authority. 
  

  Editor's notes. - This rule was added  effective April 13, 2017.  

——————————

Rule 16-103. Powers and Duties of the ICLE Board.

Rules text
The ICLE Board shall have the following powers and duties: 
  
(a)  to prepare a proposed budget for the annual operation of ICLE; 
  
(b)  to develop policies and Internal Operating Procedures for the operation of the Board; 
  
(c)  to recommend topics and speakers to the Director for continuing legal education (CLE) programs to be sponsored by the State Bar of Georgia or its Sections; 
  
(d)  to review qualifications requirements for proposed speakers and provide recommendations for any proposed changes; 
  
(e)  to encourage CLE programming by the Sections of the State Bar of Georgia; 
  
(f)  to review evaluations from CLE programs and to make recommendations for improvements; and 
  
(g)  to submit an annual informational report to the State Bar of Georgia Board of Governors describing ICLE's activity for the year, including programs presented, attendance, and income generated from each program. 
  

  Editor's notes. - This rule was added  effective April 13, 2017, and was amended effective November 14, 2019.  

——————————

Rule 16-104. Director.

Rules text
The Executive Director of the State Bar of Georgia, with the advice and consent of the ICLE Board, shall hire a Director for ICLE and shall serve as the immediate supervisor of the Director. The Director shall oversee the day-to-day operations of ICLE. 
  

  Editor's notes. - This rule was added  effective April 13, 2017.  

——————————

Rule 16-105. Finances.

Rules text
(a)  ICLE shall fund its operations from the fees that it charges for CLE programs and may use any of the surplus funds held by the Institute of Continuing Education of the State Bar of Georgia, LLC to fund the purpose of ICLE. Its funds and accounts shall be maintained by the State Bar of Georgia separately from other funds or accounts of the State Bar of Georgia. The State Bar of Georgia, after consultation with the ICLE Board, may charge ICLE for its costs in housing and administering ICLE as determined by the State Bar of Georgia Board of Governors. 
  
(b)  The Board shall provide a financial report to the State Bar of Georgia Board of Governors at each of its meetings and shall provide an audit report to the State Bar of Georgia Board of Governors at the Annual Meeting each year. 
  

  Editor's notes. - This rule was added  effective April 13, 2017, and was amended effective November 14, 2019.  

——————————

Rule 16-106. Staff Liaison.

Rules text
The Office of the General Counsel for the State Bar of Georgia shall serve as legal advisor for the Board and for the ICLE program. 
  

  Editor's notes. - This rule was added  effective April 13, 2017.  

——————————
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NOTE FROM THE OFFICE OF BAR ADMISSIONS.


NOTE FROM THE OFFICE OF BAR ADMISSIONS
 Admission to the practice of law in the State of Georgia is governed by the following Rules  which have been promulgated by the Supreme Court of Georgia. When the Court from time to time amends the Rules, notification is given to each of the law schools within the state, and the amended rule(s) are published in the Georgia Reports Advance Sheets.  These Rules are also posted on the Office of Bar Admissions website at www.gabaradmissions.org. Notice to individual applicants of amendments is not possible. It is the responsibility of those who are interested in admission to the practice of law to insure that they are aware of both the Rules as published in this pamphlet and of any amendments. Copies of the Rules and amendments are always available free of charge from the Office of Bar Admissions  and the most current version is always posted on the website. The summary which follows is an unofficial summary. In case of conflict between the summary and the Rules, the Rules, of course, govern.   
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
 Admission to the practice of law in Georgia is under the jurisdiction of two separate and distinct boards, the Board to Determine Fitness of Bar Applicants and the Board of Bar Examiners. To be admitted, an applicant must have been certified by the Board to Determine Fitness of Bar Applicants and must have taken and passed the Bar Examination administered by the Board of Bar Examiners. In order to be eligible, an applicant must have:   
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      1.  Been awarded a bachelor's degree  by a college or university accredited by an accrediting agency recognized by the Commission on Recognition of Postsecondary Accreditation (CORPA). Most American colleges are so accredited. Persons who have degrees from non-qualifying U.S. or foreign institutions may qualify by achieving passing scores on certain of the CLEP General Examinations [See Part B, Section 4(a)(2)] ; 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      2.  Been awarded a JD or LLB by a law school approved by the American Bar Association or by the Georgia Board of Bar Examiners [See Part B, Section 4(b)(1)] ;  
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      3.  Filed an Application for Certification of Fitness to Practice Law (Fitness Application)  with the Board to Determine Fitness of Bar Applicants in care of the Office of Bar Admissions and paid the appropriate fee.  Fitness Application fees   may be paid by money order or bank cashier's check payable to the "Office of Bar Admissions." [See Part F, Section 7] ;   
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      4.  Received certification of fitness to practice law. A person who receives temporary certification   may take the examination, but his or her results will not be released until he or she has received regular certification of fitness;   
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      5.  Filed, with the Board of Bar Examiners, a separate application to take the bar examination and paid the appropriate fee. The Bar Examination Application may not be filed until certification of fitness has been issued. Bar Examination fees  must be paid by money order(s) or bank cashier's check(s). The fee for the Georgia portion of the examination must be payable to the "Board of Bar Examiners" and the fee for the multistate portion of the examination to the "National Conference of Bar Examiners;" 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      6.  Taken and passed (except for those who are eligible for the Attorneys' Examination) the entire two-day bar examination which consists of three parts, the essay examination and a performance test given on the first day and the Multistate Bar Examination (MBE) given on the following day. There is no bifurcation of the examination. Georgia does not accept MBE score transfers from earlier examinations or from other jurisdictions;  
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      7.  Taken and achieved a scaled score of 75 on the (MPRE) Multistate Professional Responsibility Examination (including those who are eligible for the Attorneys' Examination) ; or 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      8.  If applying for Admission on Motion without Examination, complies with all the requirements of Part C of these Rules. 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
 In applying for admission to practice law one should bear in mind the following: 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      1.  There are two separate Boards involved, and each maintains separate records. The Office of Bar Admissions is the administrative office for both the BOARD TO DETERMINE FITNESS OF BAR APPLICANTS and the BOARD OF BAR EXAMINERS.  Applications and documentation submitted to one Board will not be placed in files or records maintained by the other Board. All correspondence should be mailed to the Office of Bar Examiners, 244 Washington Street, SW, Suite 440, Atlanta, GA 30334.  
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      2.  Deadlines specified in the Rules  are rigidly adhered to. [See Part F, Section 7] All filings must be received  in the Office of Bar Admissions not later than 4:30 p.m. on or before the filing deadline.  The postmark is not relevant for this purpose. 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      3.  Applications are not considered filed until all information called for has been supplied and all required fees have been paid. 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      4.  Fitness Applications  are processed on a first come, first served basis. 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      5.  Bar Examination Applications  will not be accepted from any person who has not first been certified by the Board to Determine Fitness of Bar Applicants. 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      6.  A separate Bar Examination Application  and fee(s) are required for each administration of the bar examination. An application filed for one examination will not carry forward to the next. 
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      7.  All communications  with either Board must be to the Office of Bar Admissions unless an applicant is otherwise specifically directed. Neither an applicant nor any person acting on his or her behalf may communicate about his or her application to either Board or any member thereof directly or indirectly. An attempt to communicate with either Board or a member thereof, either directly or through another, will be referred to the Board to Determine Fitness of Bar Applicants for its consideration.  
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      8.  Transcripts and all other correspondence regarding educational eligibility to take the examination are required directly from the schools involved.   Hand delivered, unofficial transcripts and transcripts "issued to student"   are not accepted. If the required documentation is not received by the deadlines set forth by the Board of Bar Examiners  an applicant may not be permitted to take the examination. It is the applicant's responsibility and the applicant's alone to insure that evidence of his or her educational qualification to take the examination is received by the Board of Bar Examiners in a timely manner.     
  

NOTE FROM THE OFFICE OF BAR ADMISSIONS
      8.  You are required to maintain the currency of your Fitness Application  by written amendment within thirty (30)  days of any occurrence which would change your answer to any  question on your application and until such time as you are sworn in to practice and become a member of the State Bar of Georgia. Address and phone number changes must be submitted immediately. All amendments must be submitted in writing and must include your Social Security number.  
  

 Adoption.

In accordance with its statutory and inherent authority, the Supreme Court of Georgia hereby adopts the following Rules Governing Admission to the Practice of Law in Georgia. 
  

  Editor's notes. - These rules are updated through the order adopted effective January 6. 2016.  

——————————

Part A. Board to Determine Fitness of Bar Applicants


——————————

Section 1. Members, Terms, Oath.

Rules text
(a)  The Board to Determine Fitness of Bar Applicants shall be composed of ten members, six attorney and three non-attorney members and the designee of the chair of the Board of Bar Examiners, who shall be a past member of the Board of Bar Examiners ex officio. The six attorney members and three non-attorney members shall be appointed by the Court for terms of five years each. The attorney members shall be learned and experienced members of the State Bar of Georgia of generally recognized ability and integrity. Appointments to fill vacancies other than by the expiration of a member's term shall be made for the unexpired term. The chair shall be selected by the members of the Board to serve for an initial term of two years, at the end of which the term may be extended for another two years by majority vote of the Board. The vice-chair shall be selected by the Board and serve for an initial term of two years, at the end of which the term may be extended for another two years by majority vote of the Board. In the absence or disqualification of the chair, the vice-chair shall exercise the authority and duties of the chair. Upon the vacancy in the office of chair, the vice-chair shall succeed to the office of chair. Each member of the Board shall take and subscribe an oath to faithfully, carefully and impartially perform all the duties imposed upon him or her, which oath shall be entered upon the minutes of the Court. 
  
(b)  Meetings of the Board shall be called by the chair at such place or places as may be convenient. Attorney members of the Board are excused from court engagements while in attendance at any meeting of the Board called by the chair provided reasonable and timely notice of such meeting is conveyed to the court and to opposing counsel. 
  

  Editor's notes. - This rule was amended effective July 7, 2011.  


JUDICIAL DECISIONS

Denial of certification of fitness to practice law improper. - There was no evidence to support the decision of the Georgia Board to Determine Fitness of Bar Applicants to deny an applicant certification of fitness to practice law because the applicant established that the applicant possessed the integrity and character required to be a member of the State Bar of Georgia, and in the application, the applicant listed no criminal convictions or criminal conduct; the record contained the testimony before the hearing officer of an attorney who had supervised the applicant's work in the healthcare unit of a city's legal aid society and described the applicant as quiet, studious, resourceful, conscientious, and very deferential to authority and stated that the applicant had not made any statements that were critical of the judicial system, judges, or lawyers, and a law-school professor testified that the professor never heard the applicant say anything negative about law enforcement or display contempt or a lack of respect for any category of persons and stated that the professor had no reservations about the applicant's character or fitness. In re Ringstaff, 288 Ga. 583, 706 S.E.2d 394 (2011).  

——————————

Section 2. Duties.

Rules text
The Board shall inquire into the character and fitness of applicants for admission to the practice of law and shall certify as fit to practice law those applicants who have established to the Board's satisfaction that they possess the character and fitness requisite to be members of the Bar of Georgia. The Board shall pass upon applications at any special or regular meeting of the Board at which a quorum is present. A quorum shall consist of a majority of the members, and action on any matter may be taken by a majority vote of a quorum. 
  


RESEARCH REFERENCES

ALR. - Sexual conduct or orientation as ground for denial of admission to bar, 105 A.L.R.5th 217.  
Falsehoods, misrepresentations, impersonations, and other irresponsible conduct as bearing on requisite good moral character for admission to bar - Conduct related to admission to bar, 107 A.L.R.5th 167.  
Failure to pay creditors as affecting applicant's moral character for purposes of admission to the bar, 108 A.L.R.5th 289.  

——————————

Section 3. Application Forms.

Rules text
The Board shall prepare and publish application forms, shall prescribe the information which must be furnished by applicants and shall establish requirements for periodic updating of applications. It is the obligation of the applicant to submit a complete, accurate and timely application in conformity with these Rules. Applications for Certification of Fitness to Practice Law must be typewritten.  
  

——————————

Section 4. Application Deadline.

Rules text
(a)  Applications for Certification of Fitness to Practice Law must be filed with the Office of Bar Admissions no later than the first Wednesday of July for consideration for the bar examination to be administered the following February and no later than the first Wednesday of December for consideration for the bar examination to be administered the following July. Unless an applicant's fitness to practice law is called into question, he or she will be permitted to apply to the Board of Bar Examiners to take the bar examination as requested. 
  
(b)  Applications for Certification of Fitness to Practice Law filed between the first Wednesday in July and the first Wednesday in October for consideration for the bar examination to be administered the following February and applications filed between the first Wednesday in December and the first Wednesday in March for consideration for the bar examination to be administered the following July will be accepted for the requested examination if accompanied by a non-refundable late fee of $400, in addition to the regular fee prescribed by these Rules. Applications so filed will be placed for processing in order of receipt, but no processing will begin until processing of all applications filed pursuant to the deadline set forth in subparagraph (a) above has begun. If appropriate, the Board may issue a temporary certification, valid for the requested examination only, which will permit the applicant to apply to the Board of Bar Examiners to take the examination while the investigation of the applicant's fitness to practice law is completed. An applicant who files pursuant to this subparagraph agrees that his or her bar examination results will not be released to him or her unless and until such time as the Board of Bar Examiners is informed by the Board to Determine Fitness of Bar Applicants that the applicant has been certified as fit to practice law. 
  

  Editor's notes. - This rule was amended effective December 11, 2013.  

——————————

Section 5. Application Fees.

Rules text
Late fees may be applicable; refer to Part A, Section 4(b). 
  
(a)  Filings made prior to the award of the first professional degree in law  ............   $400 
  
(b)  Filings made between the award of the first professional degree in law and 
within one year thereof  ............   $600 
  
(c)  Filings made more than one year after the award of the first professional 
degree in law  ............   $700 
  
(d)  Applications for Certification of Fitness for the Attorneys' Examination 
or for Admission on Motion without Examination  ............   $900 
  
(e)  Petitions to determine eligibility for Admission on Motion without 
Examination  ............   $600 
  
(f)  Applications for Readmission following disbarment by the State Bar 
of Georgia  ............   $3,500 
  
(g)  Applications for Readmission after the expiration of five years 
from the effective date of voluntary resignation from the 

State Bar of Georgia  ............   $1000 
  
(h)  Applications for Readmission within five years from the effective 
date of voluntary resignation from the State Bar of Georgia  ............   $800 
  
(i)  Applications for Readmission following termination from the State Bar 
of Georgia due to non-payment of dues  ............   $1000 
  
(j)  Applications for Reinstatement following suspension from the State Bar 
of Georgia due to non-payment of dues  ............   $800 
  
(k)  Applications for renewal of Certification of Fitness  ............   $400 
  
(l)  Failure to Register with the State Bar of Georgia  ............   $800 
  
With the exception of the Application for Certification of Fitness filed for Admission on Motion pursuant to Part C, Section 4(a), provided a request in writing for withdrawal of his or her Application for Certification of Fitness to Practice Law is filed within 15 work days of the date of receipt of the application by the Office of Bar Admissions, the Board to Determine Fitness of Bar Applicants shall refund 2/3 of the filing fee paid by the applicant; provided, however, that no part of the late filing fees described in Section 4, above, may be refunded. 
  

  Editor's notes. - This rule was amended effective October 16, 2014.  

——————————

Section 6. Investigation of Applicants.

Rules text
(a)  Prior to certifying an applicant as having the character and fitness requisite to be a member of the Bar of Georgia, the Board shall make such investigation as it deems necessary into his or her character, reputation and background. Each applicant shall provide written authority to the Board to conduct such investigation, and each applicant shall authorize all persons with information about him or her to furnish the Board with such information and documents as it may request. The authority granted by an applicant shall expire upon the applicant's admission to the practice of law in Georgia, denial of his or her application, or upon the applicant's written withdrawal of his or her application. 
  
(b)  The Board shall contact the Chief Judge of the superior courts of each judicial circuit in Georgia where an applicant has resided, attended school, or been employed during the five [5] years next preceding the filing of his or her application and request information or recommendations concerning the applicant as the judge desires to furnish. Further, the Board may provide for the appointment of local committees on character and fitness to investigate the background of any applicant who has worked, resided or attended school in the judicial circuit. The reports of local committees shall include the facts found during their investigations but shall not include any recommendations. 
  
(c)  A fingerprint check may be made of all applicants. 
  
(d)  Each applicant shall affirmatively pursue Certification of Fitness. In the event of an absence of written communication from an applicant for three years from the date of the most recent communication from the applicant, the Fitness Board shall determine that the file has been abandoned. The applicant's status will be marked as such, and if said applicant wishes to pursue Certification of Fitness, he or she will be required to file a new Application for Certification of Fitness along with the applicable fees in effect at the time of filing. 
  


RESEARCH REFERENCES

ALR. - Sexual conduct or orientation as ground for denial of admission to bar, 105 A.L.R.5th 217.  
Falsehoods, misrepresentations, impersonations, and other irresponsible conduct as bearing on requisite good moral character for admission to bar - Conduct related to admission to bar, 107 A.L.R.5th 167.  
Failure to pay creditors as affecting applicant's moral character for purposes of admission to the bar, 108 A.L.R.5th 289.  


JUDICIAL DECISIONS

Board's authority. - The Board to Determine Fitness of Bar Applicants did not exceed its authority by holding an informal conference with an applicant after a formal hearing and before the Board issued its final order denying the application; Ga. S. Ct. R. Admis. Prac. L. pt. A, § 6(a) gave the Board the discretion to make such an investigation as it deemed necessary, and here the hearing officer's finding of facts were comprehensive, the hearing officer made a recommendation at odds with the Board's tentative decision following the initial informal conference, and over a year had passed since the Board's initial informal conference with the applicant. In re Baska, 281 Ga. 676, 641 S.E.2d 533 (2007).  

Denial of application proper. - The Board to Determine Fitness of Bar Applicants properly denied an application to practice law based on evidence that the applicant's medical license had been revoked due to having a sexual relationship with a patient, engaging in unprofessional conduct with five patients, and evidencing unfitness to practice medicine and on evidence that the applicant had not been candid in his statement that he had never tried to hide following his medical license revocation. In re Baska, 281 Ga. 676, 641 S.E.2d 533 (2007).  
Because an applicant for admission to the Georgia Bar never accepted full responsibility for an act of plagiarism committed in law school, and presented no evidence of rehabilitation, the applicant lacked the integrity, character, and moral fitness required for admission; thus the Georgia Board to Determine Fitness of Bar Applicants properly denied the applicant's request for a certification of fitness to practice law. In the Matter of White, 283 Ga. 74, 656 S.E.2d 527 (2008).  

——————————

Section 7. Informal Conferences, Permissive Withdrawal of Applicants, Reapplication.

Rules text
(a)  If, during the investigation of an applicant, information is obtained which raises a question as to the applicant's character or fitness to practice law, the Board may require the applicant to appear, together with his or her counsel if he or she so desires, before the Board or any designated member for an informal conference concerning such information. 
  
(b)  If, after such a conference, the Board believes that certification of fitness to practice law would be inappropriate, it may, in lieu of denying certification, permit the applicant to withdraw his or her application upon the understanding that after a period of rehabilitation, to be no less than three years, it will accept a new application from the applicant, if it is accompanied by the appropriate initial filing fee. 
  


JUDICIAL DECISIONS

Board's authority. - The Board to Determine Fitness of Bar Applicants did not exceed its authority by holding an informal conference with an applicant after a formal hearing and before the Board issued its final order denying the application; Ga. S. Ct. R. Admis. Prac. L. pt. A, § 6(a) gave the Board the discretion to make such an investigation as it deemed necessary, and here the hearing officer's finding of facts were comprehensive, the hearing officer made a recommendation at odds with the Board's tentative decision following the initial informal conference, and over a year had passed since the Board's initial informal conference with the applicant. In re Baska, 281 Ga. 676, 641 S.E.2d 533 (2007).  

——————————

Section 8. Hearings.

Rules text
(a)  Prior to finally determining that an applicant shall not be certified as fit to practice law in this state, the Board shall notify the applicant by certified mail that it has entered a tentative order of denial of his or her Application for Certification and advise the applicant of his or her right to a formal hearing with respect to the reasons for the Board's tentative denial. Within ten [10] business days of receipt of this notice, the applicant shall file his or her written request for a formal hearing with the Office of Bar Admissions. If no request is filed within ten [10] business days, the Board's tentative order shall become final and non-appealable. If a request is filed, the Board shall prepare specifications of the reasons for the Board's tentative order and mail them by certified mail to the applicant. Within 20 days of receipt of the specifications the applicant shall file his or her answers thereto, and if any specification is not denied, it shall be deemed to have been admitted. In addition to answering the specifications, the applicant may assert any affirmative defenses he or she may have and/or any matters in mitigation he or she may wish to have considered. The hearing may be held before a single attorney member of the Board appointed by the chair or before the Board as a whole or before a member of the State Bar of Georgia appointed as hearing officer by the Court at the Board's request. The applicant may be represented by counsel, and the hearings shall be reported and transcribed by a certified court reporter. 
  
(b)  Witnesses may be subpoenaed by the Board and shall be subpoenaed by the Board upon the applicant's request as in civil cases in state courts of record. In case of a refusal of a witness to attend the hearing, to produce documentary or other evidence or to testify, the Board shall certify the failure to the Court, and the witness shall be dealt with as for a contempt. Witnesses shall be entitled to receive the fees and mileage provided for by law for witnesses in civil cases. 
  
(c)  Prior to the hearing, written interrogatories may be served upon any witness not within the state of Georgia. The answers to the written interrogatories and any exhibits submitted with them shall be admissible as evidence at the hearing. At the hearing, the hearing officer shall not be bound to strictly observe the rules of evidence but shall consider all evidence deemed relevant to the specifications and the answers, affirmative defenses and matters in mitigation raised by the Board and the applicant in an effort to discover the truth without undue embarrassment to the applicant; provided, however, the Board's investigatory file with respect to matters not placed in issue by the specifications, answers, affirmative defenses and matters in mitigation shall not be subject to discovery or introduction into evidence. The hearing officer shall make written findings of fact and recommendations to the Board, which, however, shall not be binding upon the Board. 
  
(d)  If after review of the recommendations of the hearing officer the Board determines not to certify the applicant as fit to practice law in Georgia, it shall so notify the applicant in writing by certified mail giving its reasons for its decision. 
  

  Editor's notes. - This rule was amended effective March 9, 2012.  


JUDICIAL DECISIONS

Application for Certification of Fitness denied. - Application for a certificate to practice law was denied because the candidate exhibited a lack of candor by giving incorrect and incomplete answers on the application and on other occasions, and by engaging in one act of the unauthorized practice of law. In re P.H.M.T., 272 Ga. 19, 524 S.E.2d 729 (2000).  
Board to Determine Fitness of Bar Applicants properly denied an application for a certificate of fitness to practice law because the applicant's admission that the applicant consciously omitted parts of the applicant's criminal history, the applicant's lack of explanation for the omissions, the substantial number of errors and omissions, and the criminal nature of the incidents supported the Board's conclusion that the applicant willfully concealed the whole truth; the applicant's lengthy and substantial history of criminal conduct, coupled with the applicant's lack of complete candor during the bar application process, evidenced a lack of judgment and a failure of integrity, character, professionalism, and the requisite moral fitness required of prospective members of the Bar. In re Payne, 289 Ga. 746, 715 S.E.2d 139 (2011).  
Notification letter sent by the Board to Determine Fitness of Bar Applicants denying an application for a certificate of fitness to practice law complied with Ga. S. Ct. R. Admis. Prac. L. pt. A, § 8(d) because after stating its conclusion, the Board referred the applicant to a document titled "Specifications of the Board to Determine Fitness" in which the Board clearly and with much detail listed the multiple reasons why the Board denied the application. In re Payne, 289 Ga. 746, 715 S.E.2d 139 (2011).  
Decision denying a certificate of fitness to practice law was affirmed because the applicant demonstrated a pattern of failing to disclose relevant information and provided inconsistent statements, a former law professor recommended that the applicant not be admitted, and the applicant's disability did not waive the necessity to meet the fitness qualifications. In the Matter of Montesanti, 304 Ga. 380, 818 S.E.2d 585 (2018).  

——————————

Section 9. Reapplication After Denial.

Rules text
The Board shall not accept a new application from an applicant who has been denied certification of fitness to practice law until three [3] years have elapsed from the date a tentative order of denial becomes final, a final decision is issued after a hearing and not appealed or a final decision is affirmed by the Court, whichever date is applicable. 
  

——————————

Section 10. Readmission and Reinstatement.

Rules text
(a)  Any applicant who was formerly a member of the State Bar of Georgia and who was disbarred, voluntarily surrendered his or her license or was removed from membership in the State Bar of Georgia pursuant to Bar Rule 4-104, may apply for readmission five years after the date of the court order of disbarment or the court order accepting the surrender of the license.  
  
(b)  The applicant seeking readmission shall file a Fitness Application as provided in Part A, Sections 3 and 4. The fee required for such application shall be $3500.  
  
(c)  The applicant seeking readmission shall also file with the Fitness Application a full and complete copy of the proceedings in the disciplinary matter which led to the disbarment or voluntary surrender of the license.  
  
(d)  The Fitness Board, in considering the applicant's fitness for readmission, shall:  
  
(1)  provide notice to the State Bar of Georgia of the application for readmission and provide an opportunity for the State Bar to present information it deems relevant to the applicant's fitness for readmission;  
  
(2)  give notice to the membership of the local bar where the applicant formerly practiced (through notice to an official of the local bar association) and to the Chief Judge of that Circuit of the applicant's intention to seek readmission;  
  
(3)  give notice to the public in the area where the applicant formerly practiced by placing a notice in a newspaper serving that locality;  
  
(4)  confirm with the Client Security Fund that restitution has been made of the amounts paid as a result of the applicant's conduct; and  
  
(5)  follow all the other procedures for certification designated in this Part.  
  
(e)  If the Fitness Board, after review and investigation, decides that an applicant should be certified, it shall file a report and the complete record of its proceedings with the Clerk of the Supreme Court. Notice shall be given to the applicant. The Supreme Court shall make the final determination regarding certification of fitness. 
  
(f)  An applicant who is seeking reinstatement to the State Bar of Georgia pursuant to Bar Rule 1-501(b) shall file a fitness application after completing the requirements contained in that Bar Rule and shall not be required to take the bar examination. An applicant who has been terminated by the State Bar pursuant to Bar Rule 1-501(c) is required to comply with the provisions of that Bar Rule and is required to take and pass the bar examination before being readmitted.  
  


JUDICIAL DECISIONS

Certificate of fitness for readmission granted. - Disbarred attorney's certificate of fitness for readmission was granted because the attorney met all of the procedural requirements, submitted a Statement of Rehabilitation in which the attorney admitted to the attorney's past failings, demonstrated that the attorney worked hard, helped others, and contributed to the community, including the attorney's support of an indigent family and the attorney's actions as president of the attorney's homeowners' association, and prior grievances were no longer an issue. In the Matter of Harrell, 304 Ga. 663, 821 S.E.2d 344 (2018).  

——————————

Section 11. Certifications of Fitness to Practice Law.

Rules text
Upon being satisfied that an applicant possesses the character and fitness requisite to be a member of the Bar of Georgia, the Board shall certify the applicant as fit to practice law. Certifications may be in the form of a letter to the applicant which shall include the certification's expiration date, which shall be five (5) years after the date issued; however, certifications issued by the Board prior to January 1, 1984 or by judges of the superior courts prior to July 1, 1977 shall be valid for a period of five (5) years from the date issued and until a date specified by the Board in its notification to the applicant that he or she must apply for renewal. Certifications may be renewed upon application to the Board not less than three months prior to the certificate's stated expiration date or, in case of certifications issued prior to January 1, 1984, not less than three months prior to the date specified by the Board in its renewal notification. Applications for renewal of certification shall be on such forms, including an original application form, as the Board may determine and shall be accompanied by a fee of $400. The Board shall conduct such investigation as it deems appropriate in the circumstances, and the Board may renew, decline to renew or take such other action with respect to renewal as it might take with an original application. An applicant for renewal shall have the same rights with respect to conferences, hearings and appeals as would an original applicant. If application for renewal of certification is not made in accordance with the deadlines specified in this section and the applicant thereafter wishes to apply to take the bar examination, he or she, to be eligible to apply to the Board of Bar Examiners to take the examination, must file a new, initial Application for Certification with the Board to Determine Fitness of Bar Applicants and must pay the appropriate fee required by these Rules.   
  

——————————

Section 12. Review of Certifications Prior to Admission to the Practice of Law.

Rules text
Certifications of fitness to practice law shall be tentative until an applicant is actually admitted to the practice of law and may be reviewed by the Board upon its own motion or upon receiving a request for further review from the Board of Bar Examiners. In any case where a further review is deemed necessary, the Board shall suspend the applicant's certification and shall so notify by certified mail the applicant and the Board of Bar Examiners which thereafter shall not admit the applicant to an examination, or release the result of an examination taken prior to the receipt of such notice until the Board to Determine Fitness of Bar Applicants notifies it that the applicant's certification of fitness to practice law has been reinstated. 
  

——————————

Section 13. Authority of the Chair.

Rules text
Any action which may be taken by the Board may, when the Board is not in session and time is of the essence, be taken by the chair alone who shall promptly notify the members of the Board of such action which action shall be subject to confirmation at the next following regular meeting of the Board. 
  

——————————

Section 14. Compensation and Expenses.

Rules text
The members of the Board, attorneys appointed as hearing officers by the Court and members of local committees on character and fitness appointed by the Board shall receive a reasonable fee as established by order of the Supreme Court and shall be reimbursed for their necessary travel, meal and lodging expenses incurred in the performance of their duties. 
  

——————————

Part B. Board of Bar Examiners


  Editor's notes. - The Supreme Court of Georgia approved the Revised Anonymous Grading Plan prepared by the Board of Bar Examiners, effective December 3, 2008.  The Plan provides, in part, that the Board of Bar Examiners will conduct the Georgia Bar Examination in such a manner that during the period of grading, the identity of the authors of answers to any and all parts of the examination cannot be known to the Board or any member thereof or to the Office of Bar Admissions or any employee thereof and further provides that until the completion of grading, examination answers will be identifiable only by numbers.  

——————————

Section 1. Board of Bar Examiners.

Rules text
(a)  The Board of Bar Examiners shall be composed of six members of the State Bar of Georgia who are learned and experienced and of generally recognized ability and integrity appointed by the Court for terms of six years each. Appointments to fill vacancies occurring other than by expiration of a term shall be for the unexpired term. Each member of the Board shall take and subscribe an oath to faithfully, carefully and impartially perform all of the duties imposed upon him or her as a member of the Board of Bar Examiners, which oath shall be entered upon the minutes of the Court. The Court shall designate one of the members of the Board to serve as chair. 
  
(b)  Meetings of the Board shall be called by the chair at such place or places as may be convenient. Members of the Board are excused from court engagements while in attendance at any meeting of the Board duly called by its chair provided reasonable and timely notice of such meeting is conveyed to the court and to opposing counsel. 
  
(c)  Each member of the Board shall receive a fee of $7,500 per examination. Out of this sum members shall pay their necessary traveling and other expenses incurred in performing the duties of his or her office. Any reasonable and necessary expenses incurred by Examiners or Graders as a result of participating in conferences and grading workshops sponsored by the National Conference of Bar Examiners and other educational programs shall be reimbursed by the Office of Bar Admissions. 
  

  Editor's notes. - This rule was amended effective December 11, 2013, September 4, 2014, and January 6, 2016.  

——————————

Section 2. Applications for Examinations.

Rules text
(a)  An application to take the February administration of the Georgia Bar Examination must be filed with the Office of Bar Admissions not later than the first Wednesday of the preceding January; an application to take the July administration of the Georgia Bar Examination must be filed with the Office of Bar Admissions not later than the first Wednesday of the preceding June. However, any person who was unsuccessful on any examination shall be allowed ten business days from the date of the general announcement of examination results in which to file an application to take the next examination if such announcement falls on, after or within five business days prior to the application deadline provided above, and in those instances where the Board to Determine Fitness of Bar Applicants certifies an applicant as fit to practice law after the deadline for filing an application to take the examination as described above, the applicant shall be allowed ten business days from the date of his or her notification of certification in which to file an application to take the examination. 
  
(b)  Applications to take the bar examination shall be filed with the Office of Bar Admissions on a form prescribed by the Board of Bar Examiners and shall be accompanied by a fee of $350 payable to the Board of Bar Examiners and an additional charge prescribed by the National Conference of Bar Examiners (NCBE). Prior to filing such application, each applicant must obtain from the Board to Determine Fitness of Bar Applicants a Certification of Fitness to Practice Law. An applicant will not be allowed to file an application or take the examination who has not first received such a certification.  
  
Further, evidence that the applicant meets the educational requirements set forth in these Rules  must be submitted contemporaneously with his or her application. 
  
(c)  All fees for the Multistate Bar Examination or the Multistate Performance Test shall be paid by the applicant to the Board of Bar Examiners and will be remitted to the NCBE. 
  
(d)  An applicant who is unsuccessful on an examination may file an application to take a subsequent bar examination without obtaining a new Certification of Fitness to Practice Law from the Board to Determine Fitness of Bar Applicants if the certification has not expired. Further, applicants who wish to take a subsequent examination need not resubmit evidence of meeting the educational requirements set forth in these Rules.  
  
(e)  An applicant who fails to file in a timely manner an application to take the bar examination or fails to submit charges to the NCBE as provided above shall nevertheless be permitted to take the examination if, within 30 days of the deadline as provided above, he or she files an application to do so and pays a late fee of $200 (in addition to the regular fee prescribed by these Rules ) and submits all applicable charges to the NCBE.  
  

  Editor's notes. - This rule was amended effective March 9, 2012 and July 9, 2015.  

——————————

Section 3. Refunds.

Rules text
Refunds of the bar examination application fee will be made in the event an applicant is found to be ineligible to take an examination. Further, an applicant who withdraws not less than fourteen (14) days prior to an examination shall be refunded 50% of the bar application fee paid. National Conference of Bar Examiners charges are not refundable. 
  

——————————

Section 4. Educational Requirements.

Rules text
The educational requirements to take the bar examination are as follows: 
  
(a) (1)  Prior to taking the bar examination, an applicant must have been awarded an undergraduate degree (BA, BS, BBA or their equivalent) by an institution of higher learning which has been accredited by an accrediting body recognized by the Council for Higher Education Accreditation (CHEA). 
  
(2)  An applicant who has been awarded an undergraduate degree (BA, BS, BBA or their equivalent) by an institution of higher learning which has not been accredited by an accrediting body recognized by CHEA shall be considered as satisfying the undergraduate educational requirement of these Rules  if the applicant has received the first professional degree in law (JD or LLB) from a law school approved by the American Bar Association. If, however, the applicant is a graduate of a law school certified by the Georgia Board of Bar Examiners and the applicant has been awarded an undergraduate degree from an institution not recognized by CHEA, the applicant shall be considered to have satisfied the undergraduate degree requirements of these Rules  if, prior to the date of the examination he or she wishes to take, he or she has the College Board certify to the Board of Bar Examiners that he or she has passed the College Level Examination Program (CLEP) all multiple-choice version of the General Examination in English Composition and any two of the following CLEP examinations: General Examination in Humanities; General Examination in Mathematics; General Examination in Natural Sciences; and General Examination in Social Sciences and History. The passing score for each of the general examinations shall be that scaled score which represents the 50th percentile of achievement as reported by the College Board for its 1978 reference group or such later reference group as may be established by the College Board. 
  
(b) (1)  Prior to taking the bar examination an applicant must have been awarded the first professional degree in law (JD or LLB) by a law school approved by the American Bar Association. 
  
(2)  Graduates of law schools approved by the Georgia Board of Bar Examiners but not by the American Bar Association who have been certified as fit to practice law, who satisfy the undergraduate educational requirement of these Rules,  and who graduate from law school prior to January 1, 1998, shall be eligible to take the bar examination in the same manner and under the same conditions as are graduates of American Bar Association approved law schools. 
  
(c)  A lawyer educated at a law school located outside the United States and its territories (a "foreign-educated lawyer") may meet the requirements of Part B, Section 4 (b) if the foreign-educated lawyer: 
  
(1)  Received his or her legal education and graduated from a foreign law school that: 
  
a.  Is government sanctioned or recognized, if educational institutions are state regulated within the country; or 
  
b.  Is recognized or approved by an evaluation body, if such agency exists within the country; or 
  
c.  Is chartered to award the first professional degree in law by the appropriate authority within the country; 
  
(2)  Is authorized to practice law in a foreign jurisdiction; and 
  
(3)  Has been awarded, by a law school fully approved by the American Bar Association, an LLM Degree for the Practice of Law in the United States in a degree program that meets the following requirements: 
  
a.  The degree program certifies to the Board of Bar Examiners, on such form prescribed by the board, that the foreign-educated lawyer received his or her legal education from a law school that meets the requirements of (c) (1) above; 
  
b.  The degree program prepares students for admission to the bar, and for effective and responsible participation in the United States legal profession; and 
  
c.  The degree program meets the requirements set forth in the Curricular Criteria for LLM Program for the Practice of Law in the United States adopted by the Board of Bar Examiners and published on the website of the Office of Bar Admissions. 
  
(d)  An applicant shall not be permitted to take the examination unless evidence is first received directly from the schools involved showing that he or she meets the educational requirements of these Rules.  It is the responsibility of the applicant alone to ensure that the evidence is received prior to the examination. The form of evidence shall be an official transcript  from each college and law school attended; however, in lieu of an official transcript of legal studies an applicant who has graduated within the six months prior to the date of the examination he or she wishes to take shall cause his or her law school to submit a certification to the effect that he or she has graduated within the six months prior to the date of the examination he or she seeks to take. However, a final transcript indicating the award of the applicable JD or LLM degree and the date awarded must be received prior to the release of grades. 
  

  Editor's notes. - This rule was amended effective February 21, 2014.  


JUDICIAL DECISIONS

Waiver of educational requirement. - The applicant failed to show good cause for waiver of the educational requirement of an undergraduate degree, notwithstanding that an undergraduate degree was not required when he graduated from law school, since he was unable to take advantage of the prior less stringent requirements as the direct result of his own conduct and its impact on the question of his moral fitness. In re G.E.C., 269 Ga. 744, 506 S.E.2d 843 (1998).  

Denial of request for waiver of educational requirements. - Board of Bar Examiners did not abuse its discretion in denying an applicant's request for a waiver of educational requirements for admission to the State Bar of Georgia because the applicant failed to show by clear and convincing evidence that the rule requiring a first law degree from an ABA-accredited law school had to be waived on the applicant's behalf; none of the applicant's submissions complied with the documentation the Board requested in order to establish an objective basis upon which to evaluate the applicant's legal education and compare it to that obtained at an ABA-accredited law school. The applicant submitted a letter from the dean of the non-accredited law school the applicant attended and letters from an associate dean of the school from whose ABA-approved program the applicant received a master of laws degree, but the letters from associate dean, while praising the applicant's performance as a student, contained only general conclusions that the legal education was on a par with that of an ABA-accredited school. In re Batterson, 286 Ga. 352, 687 S.E.2d 477 (2009).  

——————————

Section 5. Approval and Disapproval of Applications.

Rules text
Applications to take the bar examination which show on their face that the applicant has been certified as fit to practice law and that he or she satisfies the undergraduate and legal educational requirements of these Rules  shall be approved by the Board of Bar Examiners or, if so designated by the Board, by the Director of Bar Admissions. Applications to take the bar examination which show on their face that the applicant has not been certified as fit to practice law and/or that he or she does not satisfy the undergraduate and/or legal educational requirements of these Rules  shall be disapproved by the Board of Bar Examiners or, if so designated by the Board, by the Director of Bar Admissions. 
  

——————————

Section 6. Examinations.

Rules text
(a)  The Board of Bar Examiners shall conduct two examinations each year, each of which shall be held in Atlanta or such other location as the Board may designate at least 60 days in advance of the examination. Each shall be conducted on any two or three consecutive days and may be scheduled so as to coincide with the administration of multistate examinations prepared by the National Conference of Bar Examiners (NCBE). 
  
(b)  The exam shall consist of three parts: (1) four essay questions prepared and graded by the Board of Bar Examiners; (2) the Multistate Bar Examination (MBE) prepared and graded by NCBE; and (3) the Multistate Performance Test (MPT) prepared by the NCBE and graded by the Board of Bar Examiners. 
  
(c)  Essay questions prepared by the Board of Bar Examiners shall be drawn from the following list of subjects: Business Organizations; Constitutional Law; Contracts; Criminal Law and Procedure; Evidence; Family Law; Federal Practice and Procedure; Georgia Practice and Procedure; Non-Monetary Remedies; Professional Ethics; Property; Torts; Trusts, Wills and Estates; and the Uniform Commercial Code (Articles 2, 3 & 9). 
  
(d)  The MBE shall consist of 200 multiple choice questions in the following seven substantive areas of law: Civil Procedure; Constitutional Law; Contracts; Criminal Law; Evidence; Real Property; and Torts. 
  
(e)  The MPT shall consist of two performance items, and the areas of law may involve any subject matter whether covered in the essay questions, MBE or otherwise. 
  
(f)  Further, the Board of Bar Examiners shall require each applicant to pass the separately administered Multistate Professional Responsibility Examination (MPRE) with a scaled score of 75 or greater prior to certifying the applicant as eligible for admission to the practice of law. 
  
(g)  Copies of the MBE and the MPT shall not be made public in any manner unless authorized by the NCBE. Copies of the essay questions prepared by the Board of Bar Examiners may be made public in such manner as deemed proper by said Board. 
  

  Editor's notes. - This rule was amended effective March 9, 2012 and July 9, 2015.   

——————————

Section 7. Re-Examination.

Rules text
There shall be no limit on the number of times an applicant may take the examination.  
  

——————————

Section 8. Grading of the Examination and Notification of Results.

Rules text
(a)  An applicant shall have passed the Georgia Bar Examination if he or she obtains a total score of 270 on the exam. This score shall be the sum of the scaled score achieved on the Multistate Bar Examination (MBE), the scaled score achieved on the Multistate Performance Test (MPT) and the scaled score achieved on the essay questions prepared by the Board of Bar Examiners. 
  
In determining whether an applicant has achieved 270 on the examination, the Board shall not use an MBE score from any prior examination, or an MBE score from an examination taken in any other jurisdiction. If an applicant achieves a total score of 265 or higher but not 270, his or her essay and MPT papers shall be regraded by the Board of Bar Examiners prior to the release of grades. 
  
(b)  Answers to the essay part of the examination and the Multistate Performance Test shall be graded by or under the direction of the Board, which shall pass upon the merits of papers submitted in answer to questions on those parts of the bar examination. If the Multistate Performance Test is used as part of the examination and if grading standards or a grading service for questions on the Multistate Performance Test are provided by or are made available under the auspices of the National Conference of Bar Examiners, the Board may rely upon such standards or service in passing upon the merits of the answers to those questions. 
  
(c)  The Board shall individually notify each bar applicant whether or not he or she passed the examination as promptly as feasible. The Board may disclose to applicants their grades on any or all parts of the examination, including, if calculated, their percentile ranking on any part of the examination. Applicant grades shall not be disclosed to any person other than the applicant except that upon the written request of an applicant, the Board may disclose the applicant's scaled and raw MBE scores to the bar examining authority of any United States jurisdiction. 
  
(d)  A bar applicant who receives a passing score on the Georgia Bar Examination, but who has not met all of the requirements of these Rules  at the time of the notification of the passing score, shall have three years from the date of the notification to complete the requirements of these Rules   in order to qualify for certification of eligibility for admission to the practice of law. The Board of Bar Examiners shall not issue a certificate of eligibility for admission to the practice of law to an applicant who has not completed all of the requirements of these Rules   within three years of the notification that the applicant received a passing score on the Georgia Bar Examination. An applicant who has not completed all of the requirements of these Rules   within three years of the notification that the applicant received a passing score on the Georgia Bar Examination shall be required to sit for and pass another Georgia Bar Examination in order to be eligible for admission. 
  
(e)  An applicant who achieves a passing score on the Georgia Bar Examination but who does not become admitted to the practice of law in Georgia within three (3) years of the general release of grades for the examination for which the applicant sat shall be required to sit for and pass another Georgia Bar Examination in order to be eligible for admission. 
  

  Editor's notes. - This rule was amended effective March 9, 2012, July 9, 2015, and November 1, 2018.  
Former Section 7 was renumbered and amended as Section 8 effective April 1, 1998.  


JUDICIAL DECISIONS

Scaled score. - The Georgia Office of Bar Admissions did not err in denying a bar examinee admission to practice law, under Ga. S. Ct. R. Admis. Prac. L. pt. B, § 8(a), where the term "scaled score" included a rounded, scaled score, supplied by the American College Testing service, as the scaled score for the Multistate Bar Examination portion of the exam; the Board of Bar Examiners acted within the confines of said rule when it adopted said score. In re Singh, 276 Ga. 288, 576 S.E.2d 899 (2003).  

——————————

Section 9. Anonymity of Examinees.

Rules text
The examination of each applicant shall be done in such a manner that his or her examination answers are not identifiable by name during the period of grading to the members of the Board of Bar Examiners or the staff of the Office of Bar Admissions. The Board shall develop, and publish before each examination, a plan to insure the anonymity of each applicant's paper, which plan shall be approved by the Supreme Court. 
  

  Editor's notes. - Former Section 8 was renumbered and amended as Section 9 effective April 1, 1998.  
The Supreme Court of Georgia approved the Revised Anonymous Grading Plan prepared by the Board of Bar Examiners, effective December 3, 2008.  The Plan provides, in part, that the Board of Bar Examiners will conduct the Georgia Bar Examination in such a manner that during the period of grading, the identity of the authors of answers to any and all parts of the examination cannot be known to the Board or any member thereof or to the Office of Bar Admissions or any employee thereof and further provides that until the completion of grading, examination answers will be identifiable only by numbers.  

——————————

Section 10. Monitors.

Rules text
The Board of Bar Examiners shall appoint a sufficient number of monitors to insure the examination is conducted in an orderly and expeditious manner and to insure no applicant gives or receives aid in taking the examination. 
  

  Editor's notes. - Former Section 9 was renumbered and amended as Section 10 effective April 1, 1998.  

——————————

Section 11. Oath of Applicant.

Rules text
Each applicant shall, by taking the examination, be deemed to have sworn the following with respect to each question: 
  
"I solemnly swear or affirm that I have no previous information as to the contents of the questions upon which I have been examined and that I have not received directly or indirectly, from any source whatever, any assistance, but that I wrote the answer exclusively from my knowledge." 
  

  Editor's notes. - Former Section 11, pertaining to typing essay portions of examination, was deleted and former Section 10 was renumbered and amended as Section 11 effective April 1, 1998.  

——————————

Section 12. Misconduct by Applicants During Examination.

Rules text
If, during an examination, the Board has brought to its attention conduct by an applicant which may violate any law or rule governing the examination, the Board shall cause an immediate investigation to be made. If the Board determines that an applicant has violated the law or rules governing the examination, it shall immediately disqualify the applicant from the examination and certify the violations and the disqualification to the Board to Determine Fitness of Bar Applicants for its investigation. Thereafter, the Board to Determine Fitness of Bar Applicants shall determine whether the applicant's certification of fitness to practice law shall remain valid. 
  

——————————

Section 13. Review of Examination Answers.

Rules text
Neither the Board of Bar Examiners nor any member thereof shall conduct post examination interviews with applicants nor shall the Board or any member thereof regrade any applicant's answers to examination questions after the general release of grades nor shall any applicant's answers be retained beyond the commencement date of the succeeding examination. The Director of Bar Admissions may conduct post examination interviews with applicants but he or she shall not review examination questions or answers with an applicant, nor shall he or she allow inspection of answers following the giving of an examination. 
  

  Editor's notes. - This rule was amended effective January 8, 2010.  


JUDICIAL DECISIONS

Constitutionality. - Since there is no limit on the number of times an applicant may take the bar examination, there was no due process violation by the denial of an unsuccessful applicant's access to his examination papers. Bowles v. Askew, 264 Ga. 520, 448 S.E.2d 191 (1994), cert. denied, 513 U.S. 1155, 115 S. Ct. 1111, 130 L. Ed. 2d 1076 (1995).  

Reexamination of essay questions. - An attorney who did not obtain a passing grade on the state bar examination was not entitled to have the Board of Bar Examiners regrade his score on two essay questions since he requested the review after the general release of grades. In re Bowman, 269 Ga. 721, 507 S.E.2d 438 (1998).  

Reexamination of Multistate Performance Test answers. - The Georgia Board of Bar Examiners' denial of an applicant's request to verify that a bar examiner had accurately read a portion of the applicant's bar examination was proper, as the applicant's request was in essence a request that a portion of the test be regraded, and such regrading was prohibited by Ga. S. Ct. R. Admis. Prac. L. pt. B, § 13 after the general release of grades. In re Goodman, 276 Ga. 518, 578 S.E.2d 884 (2003).  

——————————

Section 14. Certificates of Eligibility for Admission to Practice Law.

Rules text
Upon an applicant's passing the bar examination and provided that his or her Certification of Fitness to Practice Law is current and that he or she has met all of the educational and testing requirements of these Rules, the Board of Bar Examiners shall issue a certification of eligibility for admission to the practice of law to the applicant. Certification may be in such form as the Board prescribes, including a letter bearing the seal of the Board and signed by the chair of the Board of Bar Examiners, or any member of the Board designated by the chairman or by the Director of Bar Admissions. The applicant shall deliver an original certificate to the Chief Judge of the circuit in which he or she wishes to be admitted to the Bar. Such certificate shall be valid for one year from the date of issuance. A duplicate original certificate shall not be issued for ten (10) business days following the release date of bar examination results. 
  

  Editor's notes. - This rule was amended effective March 9, 2012.  

——————————

Section 15. Duty of Judges After Receiving Certificate of the Board.

Rules text
    The Judge of the Superior Court, upon receiving the original Certificate of Eligibility for Admission to the Practice of Law in Georgia issued by the Board of Bar Examiners, shall enter an order in substantially the following form: 

             

  
  "At Chambers, ____________ day of 20____. It appearing from the Certificate of Eligibility for Admission to the Practice of Law in Georgia issued by the Board of Bar Examiners, that ____________ is entitled to be licensed to practice law in this State upon taking the oath prescribed by law and paying the usual fee to the Clerk of this Court, it is ordered that upon doing so, the Clerk issue a license, authorizing such applicant to plead and practice law in all the courts of this State, except the Supreme Court and the Court of Appeals, upon compliance with the Rules of the State Bar of Georgia. It is further ordered that the original Certificate of Eligibility for Admission to the Practice of Law in Georgia issued by the Board of Bar Examiners be filed with the Clerk, and this order and the oath as attorney be entered upon the minutes of this Court. 

  
  
   Judge, Superior Court"  
 

  Editor's notes. - This rule was amended effective March 9, 2012.  

——————————

Section 16. Attorney's Oath Form: Entry on Minutes.

Rules text
    

             

  
  The oath of an attorney is as follows: 

  
   "I, ________________, swear that I will truly and honestly, justly and 
uprightly conduct myself as a member of this learned profession and in 
accordance with the Georgia Rules of Professional Conduct, as an attorney and 
counselor, and that I will support and defend the Constitution of the United 
States and the Constitution of the State of Georgia. So help me God."  
 
The oath may be taken in open court or in chambers or, if the applicant resides outside the state, before any officer authorized to administer oaths. The completed oath shall be entered on the minutes of the court as provided above. 
  

——————————

Section 17. Duty of the Clerk of Superior Court.

Rules text
Whenever there is delivered to the Clerk of the Superior Court an order for admission and the proper papers, described in Section 15, supra,  the Clerk shall proceed as directed. The entries upon the minutes of the Superior Court may be made in term or in vacation. 
  

——————————

Part C. Admission on Motion Without Examination


——————————

Section 1. General.

Rules text
The Board of Bar Examiners may admit on motion without examination any attorney licensed in a United States jurisdiction other than Georgia if that attorney satisfies the criteria set out in Section 2 of this Part. The attorney must also be certified for fitness, pursuant to Part A of these Rules. 
  

  Editor's notes. - This rule was amended effective January 8, 2010.  

——————————

Section 2. Eligibility.

Rules text
In order to petition the Board of Bar Examiners to be admitted without examination, an attorney licensed in a state other than Georgia must meet the following eligibility criteria. The attorney: 
  
(a)  Must meet the educational eligibility requirements established in Part B, Section 4 of these Rules, including holding a first professional degree in law (JD or LL.B) from a law school approved by the American Bar Association; 
  
(b)  Has been admitted by examination to membership in the bar of the highest court of another United States jurisdiction which has reciprocity for bar admissions purposes with the State of Georgia; provided, however, that if the former jurisdiction of the applicant permits the admission of Georgia judges and lawyers upon motion but that jurisdiction's rules are more stringent and exacting and contain other limitations, restrictions and conditions, the admission of the applicant from that jurisdiction shall be governed by the same rules that would apply to an applicant from Georgia seeking admission to the Bar in the applicant's former jurisdiction; 
  
(c)  Has never been denied certification of fitness to practice law in Georgia or any other state; 
  
(d)  Has never taken and failed the Georgia Bar Examination or the Georgia Attorneys' Examination; 
  
(e)  Has been primarily engaged in the active practice of law for five of the seven years immediately preceding the date upon which the application is filed; 
  
(f)  Is currently or resigned while in good professional standing in every jurisdiction in which the applicant has been licensed to practice law; 
  
(g)  Must receive Certification of Fitness to Practice Law in Georgia from the Board to Determine Fitness of Bar Applicants; 
  
(h)  Must state that he or she intends to engage in the practice of law in Georgia; 
  
(i)  Must state that he or she has not engaged in the unauthorized practice of law in Georgia. 
  

  Editor's notes. - This rule was amended effective July 9, 2015.  


JUDICIAL DECISIONS

Failure to establish fitness under § 2(f). - When a bar applicant demonstrated a lack of candor with regard to a disciplinary proceeding in another state, the applicant did not establish that the applicant was fit to practice law in Georgia pursuant to Ga. S. Ct. R. Admis. Prac. L. pt. C, § 2(f). In re Allen, 275 Ga. 818, 573 S.E.2d 79 (2002).  

——————————

Section 3. Definition of Practice of Law.

Rules text
(a)  For the purposes of this Rule, the "active practice of law" shall include the following activities, if performed in a jurisdiction in which the applicant is admitted, or if performed in a jurisdiction that affirmatively permits such activity by a lawyer not admitted to practice in that jurisdiction; however, in no event shall any activities that were performed in advance of bar admission in some state, territory, or the District of Columbia be accepted toward the durational requirement: 
  
(1)  representation of one or more clients in the practice of law; 
  
(2)  service as a lawyer with a local, state or federal agency, including military service; 
  
(3)  teaching law at a law school approved by the American Bar Association; 
  
(4)  service as a judge in a federal, state or local court of record;  
  
(5)  service as a judicial law clerk; or 
  
(6)  service as in-house counsel provided to the lawyer's employer or its organizational affiliates. 
  
(b)  For purposes of this Rule, the "active practice of law" shall not include work that, as undertaken, constituted the unauthorized practice of law in the jurisdiction in which it was performed or in the jurisdiction in which the clients receiving the unauthorized services were located. 
  

  Editor's notes. - This rule was amended effective March 9, 2012.  

——————————

Section 4. Fees and Filing Instructions.

Rules text
(a)  Applications for Certification of Fitness to Practice Law for admission pursuant to this Rule shall be made in accordance with the requirements established in Part A of these Rules and shall be accompanied by a non-refundable fee of $900. 
  
(b)  Simultaneously with the Application for Certification of Fitness, the applicant must file a petition with the Board of Bar Examiners requesting admission on motion without examination. The petition from the applicant must be accompanied by a non-refundable fee of $600. Such petition will be approved if the applicant documents to the satisfaction of the Board compliance with Section 2 of this Part and satisfies the Board that the jurisdiction in which the applicant has been admitted and practiced will admit Georgia lawyers without examination. 
  
(c)  Once the Board of Bar Examiners has approved the petition, and the Board to Determine Fitness of Bar Applicants has certified the applicant for fitness, the applicant shall be issued a Certification of Eligibility for Admission to the Practice of Law. The applicant shall follow the procedures specified in Part B, Sections 14, 15, 16 and 17 of these Rules in order to be sworn in by a judge of the Superior Court. 
  

  Editor's notes. - This rule was amended effective October 16, 2014.  

——————————

Part D. Attorneys' Examination



JUDICIAL DECISIONS

Cited in In re J.L.A.,    Ga.    ,    S.E.2d    (Nov. 1, 1999).  

——————————

Section 1. General.

Rules text
The Board of Bar Examiners may offer an Attorneys' Examination in lieu of the general bar examination to those attorneys who satisfy the criteria described in Section 2, below. Attorney examinees shall be subject to and have the benefit of all of the provisions of these Rules  which are not inconsistent with the provisions of this Part D. 
  

——————————

Section 2. Eligibility.

Rules text
A person who: 
  
(a)  Has been awarded an undergraduate degree by a college or university which has been accredited by an accrediting body recognized by the Council for Higher Education Accreditation and who has been awarded the first professional degree in law (JD or LLB) by a law school approved by the American Bar Association; and who 
  
(b)  Is not now and never has been admitted to the practice of law in Georgia but who has been admitted by examination to membership in the Bar of the highest court of another United States jurisdiction prior to the date of taking the Attorneys' Examination in Georgia and who is currently a member in good standing thereof; and who 
  
(c)  Has received certification of fitness to practice law from the Board to Determine Fitness of Bar Applicants; and who 
  
(d)  Has never been denied certification of fitness to practice law in Georgia, who has not been allowed to withdraw an Application for Certification of Fitness to Practice Law in lieu of denial of certification of fitness to practice law; and who 
  
(e)  Has never taken and failed the Georgia Bar Examination or the Georgia Attorneys' Examination;  
  
may in conformity with the application deadlines established in Parts A and B of these Rules apply to the Board of Bar Examiners to be admitted to the Attorneys' Examination. 
  


JUDICIAL DECISIONS

Regrade of bar examination. - An attorney who did not obtain a passing grade on the state bar examination was not entitled to have the Board of Bar Examiners regrade the attorney's score on two essay questions since the attorney requested the review after the general release of grades. In re Bowman, 269 Ga. 721, 507 S.E.2d 438 (1998).  

Attorney subject of "lawyer discipline." - Because voluntary resignation in the face of a pending disciplinary proceeding in another state is a "lawyer discipline," an attorney who resigned from the practice of law in New York while facing a pending disciplinary proceeding for the attorney's conviction of involuntary manslaughter in Texas was not eligible to take the attorneys' examination under the bar admissions rules in this state. In re Johnston, 272 Ga. 444, 531 S.E.2d 351 (2000).  

——————————

Section 3. Examination Content.

Rules text
The Attorneys' Examination shall be composed of the essay portion of the Georgia Bar Examination and the Multistate Performance Test, if it is a part of the regular examination. It shall not include the Multistate Bar Examination. 
  

——————————

Section 4. Grading.

Rules text
The Attorneys' Examination shall be graded by the Board of Bar Examiners in accordance with procedures established by the Board. An examination score of 135 shall be required to pass the Attorneys' Examination. 
  

  Editor's notes. - This rule is amended effective January 1, 1997. Effective on that date, "score of 135" is substituted for "score of 70".  

——————————

Section 5. Fees and Filing Deadlines.

Rules text
(a)  Applications for Certification of Fitness to Practice Law shall be made in accordance with the deadlines established in Part A, Section 4(a) of these Rules  and shall be accompanied by a non-refundable fee of $1000. Late filing of Applications for Certification of Fitness to Practice Law shall be accepted if made in accordance with the deadlines established in Part A, Section 4(b) of these Rules  and if accompanied by the late filing fees specified therein. 
  
(b)  Applications to take the Attorneys' Examination shall be made in accordance with the deadlines established in Part B, Section 2 of these Rules  and shall be accompanied by the fees specified therein. 
  

——————————

Part E. Licensure of Foreign Law Consultants


——————————

Section 1. General Regulation as to Licensing of Foreign Law Consultants.

Rules text
A person who meets the following qualifications may apply to the Office of Bar Admissions for licensing as a Foreign Law Consultant. The applicant must: 
  
(a)  be a member in good standing of a recognized legal profession in a foreign country, the members of which are admitted to practice as attorneys or counselors at law or the equivalent and are subject to effective regulation and discipline by a duly constituted professional body or a public authority; 
  
(b)  for at least five of the seven years immediately preceding his or her application have been a member in good standing of such legal profession and has actually been engaged in the practice of law in the said foreign country or elsewhere substantially involving or relating to the rendering of advice or the provision of legal services concerning the law of the said foreign country; 
  
(c)  possess the good moral character and general fitness requisite for a member of the bar of this State; 
  
(d)  intends to practice as a legal consultant in this State. 
  

——————————

Section 2. Proof Required.

Rules text
(a)  An applicant under this Rule shall file with the Office of Bar Admissions: 
  
(1)  a certificate from the professional body or public authority in such foreign country having final jurisdiction over professional discipline, certifying as to the applicant's admission to practice and the date thereof, as to his or her good standing as such attorney or counselor at law or the equivalent, and as to whether any charge or complaint has ever been filed against the applicant with such authority, and, if so, the substance of each charge or complaint and the adjudication or resolution thereof; 
  
(2)  a letter of recommendation from one of the members of the executive body of such professional body or public authority or from one of the judges of the highest law court or court of original jurisdiction of such foreign country; 
  
(3)  a duly authenticated English translation of such certificate and such letter if in either case, it is not in English; 
  
(4)  a letter of recommendation from at least two (2) active members of the State Bar of Georgia setting forth the length of time, when, and under what circumstances they have known the applicant, and their appraisal of the applicant's moral character; and 
  
(5)  such other evidence as to the applicant's educational and professional qualifications, good moral character and general fitness, and compliance with the requirements of Section 1 of these Rules  as the Office of Bar Admissions may require. 
  
(b)  The fee for filing an original application to determine the character and fitness of an applicant shall be determined from time to time by the Fitness Board, but in no event shall such fee be less than $1,000. 
  
(c)  The review of the moral character and fitness of an applicant for a license to practice law as a foreign law consultant shall be conducted in compliance with the provisions of Sections 6 through 10 of Part A of these Rules. 
  
(d)  Upon showing that strict compliance with the provisions of Sections 2(a)(1) and 2(a)(2) of this Part E of these Rules  is impossible for reasons beyond the control of an applicant, the Fitness Board may, in its discretion, waive or vary the application of such provisions and permit the applicant to submit other comparable evidence of the applicant's qualifications and moral character and fitness. 
  
(e)  If the Fitness Board determines that an applicant possesses the character and fitness requisite to be a member of the State Bar of Georgia, the Fitness Board shall certify the applicant as fit to practice as a foreign law consultant. Certifications may be in the form of a letter to the applicant which shall include the certification's expiration date, which shall be one (1) year after the date issued. 
  
(f)  Certification of fitness issued to foreign law consultant applicants may be renewed upon application to the Fitness Board not less than one (1) month prior to the certificate's expiration date. Applications for renewal of certification shall be on such forms as the Fitness Board may determine and shall be accompanied by a fee of $100.00. Applications for renewal of certification by foreign law consultant applicants shall otherwise be governed by the provisions in Section 11 of Part A of the Rules Governing Admission to the Practice of Law  in Georgia. 
  

——————————

Section 3. Certification of Eligibility.

Rules text
(a)  Upon receiving the Fitness Board's certificate of fitness to practice law, an applicant shall file an application for admission to practice as a foreign law consultant with the Board of Bar Examiners on a form furnished by the Board of Bar Examiners, or, if so designated by the Board, by the Director of Bar Admissions, accompanied by the requisite fee, the certificate of fitness to practice law and the following documents, together with duly authenticated English translations if they are not in English: 
  
(1)  the documents referred to in Sections 2(a)(1) and 2(a)(2) or Section 2(d) of Part E of these Rules; and 
  
(2)  such other evidence as to the applicant's educational and professional qualifications and required practice as the Board of Bar Examiners may require. 
  
(b)  The fee for filing an original application to be licensed to practice as a foreign law consultant shall be the fee determined from time to time by the Board of Bar Examiners, but in no event shall such fee be less than $75.00. 
  
(c)  If the Board of Bar Examiners determines that an applicant possesses all of the qualifications and has satisfied all the requirements set forth in Sections 1 and 3 of this Part E of these Rules, the Board shall issue to the applicant a certification of eligibility for admission to practice as a foreign law consultant. Certification may be in such form as the Board of Bar Examiners prescribes, including a letter, bearing the seal of the Board and signed by the chair of the Board, or any member of the Board designated by the chair or by the Director of Bar Admissions. Such certificate shall be valid for one year from the date of its issuance. Upon application being made to the Office of Bar Admissions, a certificate of eligibility shall be subject to renewal in the same manner as outlined in Section 2(f) of Part E of these Rules. 
  
(d)  Upon receiving the certificate of the Office of Bar Admissions that an applicant is eligible for admission to practice as a foreign law consultant, the applicant shall deliver the certificate to the Chief Judge of the circuit in which he or she wishes a license to practice as a foreign law consultant. 
  
(e)  Upon receiving the certificate of eligibility for admission, the superior court shall enter an order that, upon payment of the usual fee to the Clerk of the superior court, the Clerk issue a license authorizing such applicant to render legal services and give professional legal advice as a foreign law consultant. 
  

——————————

Section 4. Limited Scope of Practice.

Rules text
(a)  A person licensed to practice as a foreign law consultant under this Rule may render legal services in this State subject, however, to the limitations that he or she shall not: 
  
(i)  appear for a person other than himself or herself as attorney in any court, or before any magistrate or other judicial officer, in this State; 
  
(ii)  prepare any instrument effecting the transfer or registration of title to real estate located in the United States of America; 
  
(iii)  prepare: 
  
(a)  any will or trust instrument effecting the disposition on death of any property located in the United States of America and owned by a resident thereof, or 
  
(b)  any instrument relating to the administration of a decedent's estate in the United States of America; 
  
(iv)  prepare any instrument in respect of the marital or parental relations, rights or duties of a resident of the United States of America, or the custody or care of the children of such a resident; 
  
(v)  render professional legal advice on the law of this State, or of any other United States jurisdiction, or of the United States of America (whether rendered incident to the preparation of legal instruments or otherwise) except on the basis of advice from a person duly qualified and entitled (otherwise than by virtue of having been licensed under this Rule) to render professional legal advice in this State; 
  
(vi)  be, or in any way hold himself or herself out as, a member of the bar of this State; or 
  
(vii)  carry on his or her practice under, or utilize in connection with such practice, any name, title or designation other than one or more of the following: 
  
(a)  his or her own name; 
  
(b)  the name of the law firm with which he or she is affiliated; 
  
(c)  his or her authorized title in the foreign country of his or her admission to practice, which may be used in conjunction with the name of such country; and 
  
(d)  the title "legal consultant," which may be used in conjunction with the words "admitted to the practice of law in [name of the foreign country of his or her admission to practice]." 
  
(b)  A person licensed to practice as a legal consultant under this Rule may render legal advice regarding matters which are governed by international law, the law of the foreign country where the applicant is admitted to practice, or the law of a non-United States jurisdiction. 
  

——————————

Section 5. Disciplinary Provisions.

Rules text
A person licensed to practice as a legal consultant under this Rule shall be subject to professional discipline in the same manner and to the same extent as members of the bar of this State and to this end: 
  
(a)  Every person licensed to practice as a legal consultant under these Rules shall be subject to control by the Supreme Court and the State Bar of Georgia and to censure, suspension, removal or revocation of his or her license to practice by the Supreme Court; 
  
(b)  An applicant for licensure to practice as a foreign law consultant shall execute and file with the Office of Bar Admissions, in such form and manner as the Office of Bar Admissions may prescribe:  
  
(1)  his or her commitment to observe the Georgia Rules of Professional Conduct and the Rules of the State Bar of Georgia to the extent applicable to the legal services authorized under Section 5 of this Rule;  
  
(2)  a duly acknowledged instrument, in writing, setting forth his or her address in this State and designating the Clerk of the Supreme Court as his or her agent upon whom process may be served, with like effect as if served personally upon him or her, in any action or proceeding thereafter brought against him or her and arising out of or based upon any legal services rendered or offered to be rendered by him or her within or to residents of this State, whenever after due diligence service cannot be made upon him or her at such address or at such new address in this State as he or she shall have filed in the office of the Clerk of the Supreme Court by means of a duly acknowledged supplemental instrument in writing;  
  
(3)  a written undertaking to notify the Office of Bar Admissions of any change in such person's good standing as a member of the foreign legal profession referred to in Section 1(a) of this Rule and of any final action of the professional body or public authority referred to in Section 2(a)(1) of this Rule imposing any disciplinary censure, suspension, or other sanction upon such person; and  
  
(4)  a commitment to notify the Office of Bar Admissions of any lawsuit brought against the consultant which arises out of or is based upon any legal services rendered or offered to be rendered by the consultant within this State or any other jurisdiction.  
  
(c)  Service of process on the Clerk of the Supreme Court, pursuant to the designation filed as aforesaid, shall be made by personally delivering to and leaving with the Clerk, or with a deputy or assistant authorized by him or her to receive such service, at his or her office, duplicate copies of such process together with a fee of $10. Service of process shall be complete when such attorney has been so served. Such clerk shall promptly send one of such copies to the legal consultant to whom the process is directed, by certified mail, return receipt requested, addressed to such legal consultant at the address specified by him or her as aforesaid. 
  

——————————

Section 6. Revocation of License.

Rules text
In the event that the Office of Bar Admissions determines that a person licensed as a legal consultant under this Rule no longer meets the requirements for licensure set forth in Section 1(a) or Section 1(c) of this Rule, it shall revoke the license granted to such person hereunder. 
  

——————————

Section 7. Admission to Bar.

Rules text
In the event that a person licensed as a legal consultant under this Rule is subsequently admitted as a member of the bar of this State under the provisions Part C or Part D of the Rules governing such admission, the license granted to such person hereunder shall be deemed superseded by the license granted to such person to practice law as a member of the bar of this State. 
  

——————————

Part F. General Provisions


  Editor's notes. - Former Part D was redesignated as Part E and a new Part D was adopted, effective March 26, 1992.  

——————————

Section 1. Office of Bar Admissions.

Rules text
The Office of Bar Admissions shall serve as office of the Board to Determine Fitness of Bar Applicants and of the Board of Bar Examiners; shall perform all administrative duties for the Boards, including the acceptance of applications and fees, the investigation of applicants and their educational qualifications, the payment of expenses and other such matters as may be provided for by the Boards or the Court. 
  

——————————

Section 2. Fees.

Rules text
The Supreme Court, upon recommendation by the Board of Bar Examiners, shall by rule annually set the amount of the examination fee to be paid by the applicants for admission to the bar by examination and shall direct to whom and where the fee shall be paid. The Supreme Court, upon recommendation by the Board to Determine Fitness of Bar Applicants, shall by rule annually set the amount of the filing fee to be paid by applicants for Certification of Fitness to Practice Law and shall direct to whom and when the fee shall be paid. Such fees shall be reasonable and shall be determined in such manner that the total amount of the fees charged and collected by both Boards in each fiscal year shall approximate the direct and indirect costs to the Boards of administering the fitness investigation process and the bar examination. Such fees shall be used solely to fund the operations of the Office of Bar Admissions. 
  

——————————

Section 3. Director of Bar Admissions.

Rules text
The Director of Bar Admissions shall be appointed by and serve at the pleasure of the Court. In addition to such other duties as may be assigned by the Court, he or she shall serve as liaison officer between the Court and the Board to Determine Fitness of Bar Applicants, between the Court and the Board of Bar Examiners and between the Boards; shall serve as chief administrative officer of the Office of Bar Admissions; shall supervise the investigations of applicants and the administration of bar examinations; and shall perform such other duties as may be authorized by these Rules  or as may be specified by the Court or by the Boards. 
  

——————————

Section 4. Records.

Rules text
(a)  The Office of Bar Admissions shall maintain such records as are generated in the course of accepting and processing Applications for Certification of Fitness to Practice Law and are generated in accepting and processing applications to stand bar examinations and of results of taking the bar examination. The following records, and no others, shall be maintained as public records: 
  
(1)  With respect to Applications for Certification of Fitness to Practice Law: 
  
Name and address of each applicant; 
  
(2)  With respect to applications to stand the bar examination: 
  
Name and address of each applicant; 
  
(3)  With respect to each bar examination: 
  
(i)  The names and addresses of the persons who took the bar examination; 
  
(ii)  The names and addresses of persons who passed the examination; and 
  
(iii)  Such statistical summaries as may be specifically authorized by the Supreme Court. 
  
(b)  All other information provided by or obtained with respect to an applicant for Certification of Fitness to Practice Law or to stand for a bar examination, including examination results except as specifically provided for herein, shall be considered confidential and privileged communications and shall not be released to any person or agency except in those instances where a hearing with respect to an Application for Certification of Fitness to Practice Law is to be held pursuant to Part A, Section 8 of these Rules, information and documents obtained by the Board pursuant to its investigation and relevant to the specifications issued by the Board may be disclosed to the applicant and his or her counsel and to a hearing officer appointed to conduct the hearing. Further, information provided by or obtained with respect to an applicant for Certification of Fitness to Practice Law may be disclosed to the bar admissions authority of any United States jurisdiction where the applicant may apply for admission to the practice of law but then only on the written request of the applicant that such information be supplied to such other authority and only on the understanding that such information will not be released to the applicant; and the name, address, date of birth and social security number of each applicant for Certification of Fitness to Practice Law may be furnished to the National Conference of Bar Examiners for dissemination to the bar admissions authority of any United States jurisdiction upon request; and the name, applicant identification number, date of birth, Law School Admissions Council (LSAC) number, law school, date J.D. degree conferred, bar passage information (passed, failed, did not sit, results restricted) and total examination attempts may be furnished to the National Conference of Bar Examiners for dissemination for accreditation purposes to the American Bar Association and to the law schools; and applications for Certification of Fitness to Practice Law and applications to take the bar examination may be released to the General Counsel of the State Bar of Georgia in disciplinary matters; and telephone numbers and e-mail addresses of applicants from their files in the Office of Bar Admissions may be disclosed to the Membership Department of the State Bar of Georgia for registration purposes; and information and records may be disclosed as provided by order of the Court. 
  

  Editor's notes. - This rule was renumbered effective August 1, 2009, and amended effective March 9, 2012.  

——————————

Section 5. Waivers.

Rules text
The Board to Determine Fitness, with respect to rules contained herein pertaining to it and the Board of Bar Examiners with respect to rules contained herein pertaining to it may, for good cause shown by clear and convincing evidence, waive any rule contained herein; provided, however, neither Board shall waive filing fees, including late fees, nor shall the Board of Bar Examiners waive the prohibition on regrading of essay or MPT answers after the general release of grades. The decision of either the Board to Determine Fitness of Bar Applicants or the Board of Bar Examiners not to waive any rules herein subject to waiver may be appealed to the Court in accordance with the procedures set forth in Part F, Section 8 of the Rules.  With respect to the filing of a petition for waiver of the educational requirements of Part B, Section 4(a) and (b), each petition must be accompanied by a non-refundable fee of $250. 
  

  Editor's notes. - This rule was renumbered effective August 1, 2009, and amended effective September 1, 2009.  


JUDICIAL DECISIONS

Waiver of educational requirement. - Board properly refused to waive rule requiring that applicants for admission to the bar be graduates of approved law school even though applicant had passed the California bar examination and practiced in that state for 12 years. In re Oliver, 261 Ga. 850, 413 S.E.2d 435 (1992).  

Denial of request for waiver of educational requirements. - Board of Bar Examiners did not abuse the Board's discretion in denying an applicant's request for a waiver of educational requirements for admission to the State Bar of Georgia because the applicant failed to show by clear and convincing evidence that the rule requiring a first law degree from an ABA-accredited law school had to be waived on the applicant's behalf; none of the applicant's submissions complied with the documentation the Board requested in order to establish an objective basis upon which to evaluate the applicant's legal education and compare that education to that obtained at an ABA-accredited law school. The applicant submitted a letter from the dean of the non-accredited law school the applicant attended and letters from an associate dean of the school from whose ABA-approved program the applicant received a master of laws degree, but the letters from the associate dean, while praising the applicant's performance as a student, contained only general conclusions that the legal education was on a par with that of an ABA-accredited school. In re Batterson, 286 Ga. 352, 687 S.E.2d 477 (2009).  

——————————

Section 6. Communications with Board Members.

Rules text
All communications to or with the Board to Determine Fitness of Bar Applicants or any member thereof relating to pending Applications for Certification of Fitness to Practice Law and all communications to or with the Board of Bar Examiners or any member thereof relating to pending applications to take the bar examination or to the results thereof or to eligibility for admission to the bar examination or to certificates of eligibility for admission to the practice of law and all communications with either Board or any member thereof relating to waiver of any part of these Rules,  whether by an applicant or by any person or agent acting for or on the behalf of an applicant shall be transmitted through the Office of Bar Admissions unless otherwise directed in writing by the Chair of the appropriate Board or by the Director of Bar Admissions. 
  

  Editor's notes. - The Supreme Court of Georgia, by order dated September 26, 2005, suspends the fees for displaced attorneys from the states of Louisiana, Mississippi and Alabama who have been affected by Hurricane Katrina.  The standard to be used in determining if an attorney qualifies for a fee waiver is "for good cause shown by clear and convincing evidence."  The order shall remain in effect until December 31, 2005, and shall only apply to lawyers directly impacted who wish to apply for either the February or July 2006 bar examinations.  
This rule was added as Section 5 and was renumbered as Section 6 effective August 1, 2009.  

——————————

Section 7. Filings.

Rules text
All filings required to be made with the Board to Determine Fitness of Bar Applicants and with the Board of Bar Examiners by these Rules  shall be made with the Office of Bar Admissions. Unless otherwise indicated, filings must be received  by the Office of Bar Admissions on or before the appropriate filing deadline in order to be filed in a timely manner. Filings which are received  after a deadline or which, if received  by or on a deadline date, are incomplete or which do not include required fees or which include a check in payment of required fees which is not honored by the drawee bank will not be considered as filed in a timely manner. 
  

——————————

Section 8. Appeals.

Rules text
(a)  Upon being notified by the Board to Determine Fitness of Bar Applicants that his or her application has been denied or by the Board of Bar Examiners of any final determination by that Board (with the exception of bar exam results), an applicant may appeal the decision to the Court for review. To secure the appeal, the applicant must, within thirty days of notification that his or her application has been denied by the Board to Determine Fitness of Bar Applicants, or within thirty days of notification of the final determination by the Board of Bar Examiners, file a written notice of appeal with the Office of Bar Admissions and with the Clerk of the Supreme Court and must serve a copy of the notice of appeal on the Attorney General of Georgia. The Office of Bar Admissions shall then prepare the complete file, which shall be confidential, for delivery to the Clerk.  
  
(b)  The Clerk shall docket the appeal, which shall be a public record, and shall notify the applicant or the applicant's attorney, the Office of Bar Admissions and the Attorney General of Georgia that the appeal has been docketed. Within 20 days the applicant or his or her attorney may submit written argument (an original and seven copies) in support of his or her appeal, a copy of which must be served on the Office of Bar Admissions and on the Attorney General of Georgia. Arguments of the Board in support of its decision shall be filed within 40 days after the appeal is docketed or 20 days after the filing of the applicant's arguments, whichever is later. Although the bar admissions file shall be a confidential record during the appeal process, the docketing information shall be a public record.  
  
(c)  The Court, upon review of the arguments, shall issue an order affirming or reversing the decision of the Board or remanding the application for further consideration by the Board. Written opinions may be rendered and may be based upon facts contained in the confidential record. Oral arguments will not be had unless requested by the Court.  
  

  Editor's notes. - This rule was renumbered effective August 1, 2009, and amended effective March 9, 2012.  

——————————

Section 9. Civil Immunity.

Rules text
(a)  The Board of Bar Examiners and the Board to Determine Fitness of Bar Applicants, and their members, employees, and agents are immune from all civil liability for conduct and communications occurring in the performance of their official duties relating to the examination, the character and fitness qualification, and licensing of persons seeking to be admitted to the practice of law. 
  
(b)  Records, statements of opinion, and other information regarding an applicant for admission to the bar communicated by any entity including any person, firm, or institution, without malice, to the Board of Bar Examiners or the Board to Determine Fitness of Bar Applicants, or their members, employees, or agents are privileged, and civil suits predicted thereon may not be instituted. 
  

  Editor's notes. - This rule was renumbered August 1, 2009.  
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